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TABLE OF REFERENCES

The Petitioner, Sherry Palicte Zold, the Former Wfe
bel ow, shall be referred to as "Petitioner”™ or "Wfe."

The Respondent, Jack F. Zold, the Former Husband bel ow,
shall be referred to as "Respondent" or "Husband."

Al'l references to the Record on Appeal shall be denoted
by the letter R and the page on the record.

Al'l references to the transcript of the Trial on the
Petition for Dissolution of Marriage shall be denoted by the
letter T and the page of the transcript.

Al'l references to the transcript of the Hearing on
Attorney’s Fees and Costs in the Dissolution of Marriage and
I nteri m Appeal shall be denoted by the letters TAF and the
page of the transcript.

Al'l references to Appendi x shall be indicated by the

abbrevi ation "App."



ARGUNMENT |
THE TRI AL COURT DI D NOT ERR WHEN | T ATTRI BUTED K-1 | NCOVE TO
RESPONDENT FOR PURPOSES OF COWPUTI NG SUPPORT OBLI GATI ONS AND
DI D NOT ERR WHEN | T CONSI DERED RESPONDENT’' S | NTEREST I N TRI
TECH FOR BOTH DI STRI BUTI ON AND SUPPORT

The parties agree that an inportant issue at trial was
t he amount of Husband’ s inconme. Respondent attenpts to reargue
facts and convince this Court that the trial court’s factual
determ nation of income was wong. Respondent refuses to
acknow edge the basic precept that the trial court is the
determ ner of fact, not the Appellate Courts. The trial
court’s findings are presuned correct in this Court unless
specifically shown to have no support of conpetent substanti al

evidence. Mrse v. Mrse, 796 So.2d 1200 (Fla. 3d DCA 2001).

Respondent rehashes factual argunents. Petitioner did not
agree wi th Respondent, at trial, about the anpunt of Husband's
income. Wfe presented a chain of evidence of Husband owning a
maj ority portion of Tri Tech. The trial court did not believe
Respondent or his wi tnesses about Husband' s inconme and
ownership interests of Tri Tech.(R1567, 1568, 1570-1). The
trial court did believe M. Stahl, the eval uations he nade,
and Tri Tech’'s audited financial statenments. The trial court
found that Respondent’s proposed view of the evidence would be
illegal under Federal |aw and would further evidence conduct

whi ch i npaired Husband’ s believability.



Respondent attenpts to shift the burden to Petitioner.
Petitioner believes that the trial court did not err in
finding that the inconme of $245, 388 represented Respondent’s
i ncome for support purposes.

The issue is not and cannot be whet her Husband received
sone specific incone because this narrow vi ew creates
deception. The case law sited in Petitioner’s Initial Brief
denonstrates that receiving funds is not and should not be the
test for determning a party’s incone. Respondent acknow edges
that receiving income is not the test, saying in his Answer
Brief, “that anything of value received or capable of being
recei ved constitutes incone.”

In this case, during trial, Wfe produced significant
evi dence of Husband’s inconme, including but not limted to,

Tri Tech tax returns and inconme and asset anal yses shown in
the Tri Tech Appraisal Report (R962) Appendi x 1, Page 1 through
3 (a copy of which is set forth in Appendix 1 to this Brief).

Once Petitioner produced this evidence of Respondent’s
i ncome, she established a prina facie case of “gross receipts
m nus ordinary and necessary expenses necessary to produce
such income”. The trial court accepted this evidence as a
properly reflected anount. The burden falls on Husband to

prove any ot her expenses, if, as here, he asserts there are



expenses beyond those shown in the business docunmentation.
There was cl ear evidence of significantly higher incone to
Husband and the trial court’s determ nation is supported by
substanti al conpetent evidence. Respondent states, in his
Answer Brief, that the trial court determ ned that Husband had
$245, 388 avail abl e for support and attorneys fees. The trial
court did not make this finding. The trial court found
Husband’ s gross income (not available incone) and then used

t hat gross nunber for further calculations. The trial court
found that the tax return was reflective of Husband' s true

i nconme. Husband, who controlled all financial information for
the year of the trial, chose to present no evidence of incone
after the 2001 information.

The trial court’s determ nation requires the
under st andi ng of the nature of an inconme anal ysis for support
pur poses. The issue before the trial court for any support
determ nation is not what was Husband' s inconme | ast year but
determ nes what is Husband' s current incone. The trial court
reviews historical information as evidence of what the current
situation appears to be. The trial court made such
determ nation in this case and shoul d be affirned.

Respondent argues that the trial court’s finding for

Husband’ s i ncome included a one tinme non-recurring anount



which is not reflective of Husband' s historical inconme. The
trial court rejected this argunent. The inconme analysis for
the years 1997 through 2001 shown in the Tri Tech Apprai sal
Report (R962) Appendix 1, Page 3 shows the five year incone
pi cture of the conpany, with gross sales increasing
consistently.

The trial court accepted the evidence in that report,
showi ng a conpany with sales increasing from 1997 to 2001 at
11.39% per year, liquidity ratios exceeding those of the
i ndustry when adjusted to replacenent cost; |everage ratios of
t he conpany out perform ng the industry when adjusted to
repl acenent cost. (See Appendi x 2 attached hereto).

Respondent argues that the income was not available to
Husband. The trial court found that the income was avail able
to Husband and set forth its findings which are in
Petitioner’s Statenment of Facts, (Initial Brief P4).

Oxley v. Oxley 695 So.2d 695 (Fla. 4t" DCA 1997) and

McHugh v. MHugh 702 So. 2d 641 (Fla. 4" DCA 1997) both

support the trial court and its ruling in this case.
Respondent attenpts to strain Petitioner’s Initial Brief by
sayi ng she asserts “the Husband, ...has exclusive control”
over distributions. Respondent added the word *exclusive.”

There is conpetent substantial evidence to support the trial



court’s findings on corporate control.

Respondent asserts that Petitioner m srepresented the
evi dence about avail abl e cash. The Appraisal Report
denmonstrated gross cash flow as $414, 305 in 2001 and cash and
equi val ents rising, accounts payable reducing, current |ong
term debt being reduced from and retained earnings rising.
(Appendi x 1 page 1.) All of these facts support a concl usion
t hat Husband was hoardi ng funds.

Respondent attenpts to rely on the Fifth District’s
conclusions that the trial court had to | ook at other factors.
The evidence in this case, as sunmmari zed above, showed all of
those factors. Fifty-seven percent of the retained earnings
represents $318, 732 which could be withdrawn fromthe business
by Husband wi t hout any tax inpact. The Appraisal Report showed
the business to be viable, with greatly reduced responsibility
to creditors and significantly growi ng cash avail able to
i qui date Petitioner.

The decision of the Fifth District attenpts to place the
burden on the wong party. The Fifth District re-analyzed
t hese conplex facts w thout seeing any wi tnesses and not
mentioni ng the Appraisal or its findings which were relied on
and accepted as accurate by all parties, nade its own

determ nati on that was not avail able and that the



undi stri buted corporate i ncone should not be included in
Husband’ s i ncone.

Respondent wants to reargue his accountant’s testinony
whi ch appears to have been rejected by the trial court. *“The
sum total of ny understanding of the ownership of the conpany
being the initial information that | got was that Jack owned
four-sevenths, and Jay owned three-sevenths.”

Respondent argues that the trial court cannot consider
Husband’ s cl ose corporation i ncone because the income was
considered in the business value. This argunment exhibits that
Respondent does not understand the two separate anal yses of
evi dence involved in a case like this.

I n anal ysis one (valuing the asset) the expert takes a
pi cture of the business on a specific date and time to see

what exists, Layeni v. Layeni 843 So. 2d 295 (Fla. 5th DCA

2003) .
Thi s denmonstrates the value of the business on the selected
val uati on date. Further assets acquired by either party wll
typically be non marital because the date of filing cuts off
the accunul ation of further marital assets. F.S. 61.075.

In the second analysis, the trial court exam nes existing
evi dence of the parties’ incone from earnings, assets they

receive, Diffenderfer v. Diffenderfer 491 So.2d 265 (Fla.




1986); Acker v. Acker 821 So. 2d 1088, 1092 (Fla. 3d DCA
2002), other assets they have, business inconme and all other
sources are as of this tinme. As argued above, this analysis,
| ooks at historical data to determ ne what the incone is
expected to be. The fact that the sane data is used to reach
two different factual conclusions does not nmake double
counting. Evidence is often used for nultiple purposes when
maki ng factual determ nations.

The evidence before the trial court supported the finding
t hat Husband’ s reasonable earning ability for current and
future support purposes was $245, 288 and that Husband had
control of or access to retained earnings and cash and its
equi val ent s.

ARGUMENT 11

THE APPELLATE COURT ERRED IN I'TS OPI Nl ON BY ADDI NG ADDI Tl ONAL
CRI TERIA TO THE DEFI NI TI ON OF | NCOVE UNDER SECTI ONS 61. 30,

FLA. STAT. AND 61. 046, FLA. STAT. AND PLACI NG THE BURDEN OF
PROOF ON PETI TI ONER

Respondent states, “It is difficult to imgi ne why
authority should be needed for a conmmon sense requirenment” to
justify adding requirenents to statutory definitions.
Respondent al so states that in section 61.08(2)(g) one of the
factors in the award of alinmony is “All sources of income
available to either party,” sonehow restricts the definition

of incone.



Thi s | anguage was added to section 61.08, F.S. in 1991,
Laws of Florida section 91-246. Yet the prior Appellate Courts
| ooking at this issue did not make this interpretation. See

Martinez v. Martinez, 761 So.2d 433 (Fla. 3d DCA 2000),

Sohacki v. Sohacki, 657 So.2d 41 (Fla. 1st DCA 1995), and

Zi pperer v. Zipperer, 567 So.2d 916 (Fla. 1st DCA 1990).

Respondent has acknow edged “that anything of val ue
recei ved or capable of being received constitutes incone.”
Petitioner asserts that the | anguage in 61.08(2)(g) does not
[imt the definition of incone but should be expansively
viewed to make sure that all econom c benefits received by an
i ndi vi dual are considered by the court.

The Fifth District’s analysis requiring an additional

el ement of inconme is unnecessary. Roberts v. Wight, 871 P. 2d

390 (N.M App. 1994), raised this question by interpreting
Section 40-4-11.1(C) (2)(b) which defined gross incone of a
cl osely held business alnost identical to our definition.
The parent claimng a business expense nmust show

not only that it is ordinary and necessary to the

busi ness, but also that it is irrelevant to

cal cul ati ng support obligations .... 1d.

The Roberts Court went on to explain that, “As we have
stated, if there is a disagreenent about the appropriateness
of the deduction, then the deduction nust be justified by the

party claimng the expense.” I|d.

8



In the case at issue, Respondent attenpted to convince
the trial court that it needed to retain earnings for business
pur poses. The trial court did not believe the Respondent’s
evi dence.

Alternatively, the trial court should recognize that the
income definitions for support purposes are based on the
econom ¢ benefit received by an individual and not sonme
artificial manipulation. This principle is substantiated in
the definition section 61.30(2)(a). In this case, the item at
i ssue i s whether business incone froma close corporation

shoul d be included in incone. The definition is clear that

busi ness i ncone should be included. The trial court’s

concl usi on on Husband’ s income is supported by substanti al
conpetent evidence and shoul d have been affirmed.

ARGUNVENT I ||
THE APPELLATE COURT ERRED IN I TS OPI Nl ON BY SUPERCEDI NG | TS
VI EW OF THE FACTS FOR THE TRI AL COURT’ S WHEN THERE WAS
SUBSTANTI AL COVPETENT EVI DENCE | N THE RECORD TO SUPPORT THE

TRI AL COURT’'S FI NDI NGS AS TO THE HUSBAND'S | NCOME

Respondent attenpts to shift the burden of proof on this
i ssue. The standard of review is abuse of discretion. See

Canakaris v. Canakaris, 382 So.2d 1197 (Fla. 1980), Kuvin v.

Kuvin, 442 So.2d 203 (Fla. 1983), and Drakyne v. Drakyne, 460

So. 2d 582, 583 (Fla. 5th DCA 1984). In his Answer Brief,

Respondent reargues evidence presented at trial, which the



trial court considered and did not find persuasive, to support
the Fifth District’s opinion which superceded the trial court.

Respondent states “There is nothing in this record, other
than one entry on line 22 of the 2001 tax return, to support a
finding that the Husband ever earned anywhere near in the
nei ghbor hood of $245, 000. 00" Respondent ignores the
testimony of M. Stahl, who docunented Husband’s incone. In
2001, Husband’'s inconme was reflected at $245,000.00. However,
i f questionabl e bookkeeping entries were not used then
Respondent’ s i ncome woul d have been $312, 000.00 as refl ected
on Respondent’s return and if his proper ownership interest of
57.15428% was used then his inconme would have been
$395, 000. 00. (R1570). Respondent ignores sections of M.
Lykkebak’ s testinony where Lykkebak confirmed the above
cal cul ati ons, the Business Analysis in evidence (R962 -
Appendix 1 and 2), the conflicting testinmny of Husband, and
the conpil ation of the evidence of Husband's efforts to
deceive the trial court about his ownership issue.

The trial court rejected Husband’ s position on ownership
and found that he owned 57.15428% of Tri Tech, and the court
rej ected Husband’s position that there was not adequate
l[iquidity in the corporation, noting the increase in its cash

assets. The inconme analysis shown in the Tri Tech Apprai sal

10



Report (R962) Appendix 1, Page 3 (see detail in Argunment 1)
showed gross sales increasing, gross profits significantly up,
net income going up and gross cash flow increasing. The

evi dence showed that the conpany is mature and experiencing
positive growh nunbers. Tri Tech Appraisal Report (R962) page
2 (See Appendix 2 attached hereto).

The Appellate Court did not nmention any of the above
facts. The Fifth District nerely substitutes its own analysis
and rejects the findings and observations of the trial court.
The Appellate Court erred because the trial court, as finder
of fact, is to resolve conflicts in the evidence and wei gh the
credibility of witnesses, and great deference is to be
afforded to the finder of fact because it has first hand
opportunity to see and hear the witnesses testify. See A.D.

v. Dept. of Children and Families, 837 So.2d 1078 (Fla. 5!" DCA

2003) and Cole v. Cole, 723 So.2d 925 (Fla. 3d DCA 1999). The

Appel | ate Court’s opinion should not stand.

Respondent argues that DeSanto v. DeSanto, 621 So.2d 560

(Fla. 2" DCA 1993) mandates reversal. DeSanto involved a
situation where the trial court relied on evidence that
Husband had incone in prior years that the evidence showed
wi t hout contradiction would never be there again. In

eval uating the incone issue, the Appellate Court determ ned

11



that the trial court erred because the historic inconme was not
reflective of the current income. This case has no bearing on
the issue of the Appellate Court usurping the fact finding
function.

This Court should reverse the District Court and
reinstate the |l ower court’s findings.

ARGUMENT |V
THE TRI AL COURT'S COMBI NED ORDERS REQUI RI NG HUSBAND TO
CONTRI BUTE TO W FE'S ATTORNEY'S FEES AND COSTS IS NOT AN ABUSE

OF DI SCRETI ON AND IS BASED ON FI NDI NGS WHI CH ARE SUPPORTED BY
COVPETENT SUBSTANTI AL EVI DENCE

Petitioner agrees that if this Court affirnms the remand
fromthe Appellate Court, the issue of attorneys fees and
costs will be revisited. However, neither issue should be
readdressed because the reversal of both awards shoul d not
stand. The remand directions should be to reconsider the
awards. This Court should reverse the Fifth District remands
as set forth in the above Argunents, and should order the
District Court opinion vacated and the trial court affirned.

ARGUMENT V
THE DI STRI CT COURT DI D NOT ERR BY RULI NG THAT THERE | S
SUBSTANTI AL EVI DENCE IN THE RECORD TO SUPPORT THE TRI AL

COURT" S FI NDI NG THAT THE HUSBAND OWNED 57.15428% OF THE STOCK
IN TRI TECH CORPORATI ON

Respondent argues that the Appellate Court erred in
affirmng the trial court’s finding that, at trial, Respondent

owned 57.15428% of Tri Tech and not 40% as asserted by

12



Respondent. The standard of review for this issue is abuse of

di scretion. See Canakaris v. Canakaris, 382 So.2d 1197 (Fl a.

1980), Kuvin v. Kuvin, 442 So.2d 203 (Fla. 1983), and Drakyne

v. Drakyne, 460 So.2d 582, 583 (Fla. 5th DCA 1984). The Fifth

District’s determnation that the trial court’s order is
supported by substantial conpetent evidence should be
af firmed.

The Record contains substantial evidence that the
Respondent owned nore than 50% of Tri Tech. The trial court
consi dered evidence fromthe Respondent, his business partner,
his CPA, and the evaluating CPA, Briggs Stahl, as well as
docunment ary evi dence regardi ng Respondent’s interest in Tri
Tech.

Respondent reargues the factual issues determ ned by the
trial court and affirmed by the Fifth District. It is not the
function of the appellate court to substitute its judgnent for
that of the trial court through re-evaluation of the evidence.
See Kuvin, supra and Drakyne, supra.

The trial court did not find Respondent or his w tnesses
to be credible of the Tri Tech ownership issue. The trial
court, as finder of fact, is to resolve conflicts in the
evi dence and weigh the credibility of witnesses, and great

deference is to be afforded to the finder of fact because it

13



has first hand opportunity to see and hear the w tnesses
testify. See A.D., supra and Cole, supra. The trial court
made substantial findings in the Final Judgnment. (R1565-1568).
The trial court relied on M. Stahl’s testinony, a
certified business apprai ser and accredited business
eval uator. (T147-182).
Respondent’s share of Tri Tech reflected on his 1999 K-1 was
57.15428 percent. (T497). Respondent testified that for the
tax year 2000, his ownership interest in Tri Tech was 57. 15428
percent. (T497-8).
John Lykkebak testified in the 2001 audit, the
corporation issued 700 shares. (T764-67). The trial court
consi dered M. Lykkebak’s testinmony and did not find this

evi dence credi ble. See Perdoza v. Perdoza 779 So.2d 616 (Fla.

5th DCA 2001).
The bal ance of Respondent’s argunents | abel ed “Argunent
I1” are reargunent of factual determ nations by the trial

court which were affirmed by the Appellate Court.

Respondent cites Ryan v. Ryan, 277 So.2d 266, 272 (Fla.
1973) for support that the trial court m sused the clean hands
doctri ne. In Ryan, this Court stated,

: .there may be a direct fraud perpetrated upon
t he other spouse by m srepresentations, conceal nents
or untruths, manifesting itself either in the course

of the proceedings or at a later tine. The courts

14



will not indulge or reward fal sehood and when such a
pur poseful inducenent or fraud upon the other spouse
orlghe court is mde to appear by the evidence .

The trial court’s reference to unclean hands was
justified in this case because the trial court referenced the
doctrine as additional explanation of why the court rejected
Husband’ s testi nony and that of his w tnesses.

The trial court heard evidence about M. Atassi and his
i nvol vement with Tri Tech and made findi ngs which were

affirmed by the Appellate Court. See A.D., supra, Cerra v.

Cerra, 820 So.2d 398 (Fla. 5'" DCA 2002) and see Modrse, supra.

Respondent argues that the trial court nmade neani ngful
appell ate review i npossi ble by “creating a clinmate of
confusion.” The trial court had conpetent evidence to support
its ruling and, therefore, this Court has no basis or
jurisdiction to make a contrary finding. See Cerra, supra and
Morse, supra.

Respondent cites Huber v. Huber, 687 So.2d 42,43 (Fla. 5th

DCA 1997) but Huber is distinguishable because the trial court
used different methods for valuing different assets (gross
versus net equity) w thout providing an evidentiary basis.

Id. In this case, the trial court used M. Stahl’s valuation
met hod that was uncontradicted in the evidence and then

15



applied that same value to the uncontradicted evidence about
t he nunber of shares of stock owned by the two Tri Tech
sharehol ders. The trial court had the opportunity to consider
the inconme or market approach but decided to use the asset
approach, the | owest expert val ue offered.

The trial court and Appellate Court did not err by
hol ding that there is substantial conpetent evidence to
support the trial court’s finding that Respondent owns
57.15428% of Tri Tech.

CONCL USI ON
Petitioner requests that this Court affirmthe Final

Judgnent of Dissolution of Marriage, the Final Judgnment on
Attorney’s Fees on Dissolution of Marriage, and Final Judgnent
on Attorney’s Fees on Interlocutory Appeal after Remand from
Appel |l ate Court entered by the trial court. In the event that
this Court affirnms the Fifth District’s opinion on renmand,
then the Petitioner requests that this Court specify the
procedure for remand and the party which has the burden of
proof on this issue.
CERTI FI CATE OF SERVI CE
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