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STATEMENT OF CASE AND FACTS

Def endant was charged, in an indictnent filed on July 17,
1991, in the Eleventh Judicial Crcuit of Florida in and for
M am -Dade County, Fl ori da, case nunber F91-22048, W th
comm tting: (1) the first degree nurder of Charles Stafford, a
|aw enforcenent officer, (2) the arned robbery of Charles
Stafford, and (3) the unlawful possession of a firearm by a
convicted felon. (DAR 1)! The crimes were alleged to have been
commtted on June 11, 1991. Id.

After the trial court granted Defendant’s notion to sever
the charge of possession of a firearm by a convicted felon, the
matter proceeded to trial on the renmaining counts on January 3,
1994. (DAT. 378) The jury found Defendant guilty as charged on
the two remmining counts, and the trial court adjudicated
Def endant guilty in accordance with the verdicts. (DAR 495-496)
After a penalty phase proceeding, the jury recomended a
sentence of death for the nurder of Oficer Stafford by a vote
of eight to four. (DAT. 1600) The trial court followed the
jury’s recomendations and i nposed a death sentence on March 18,

1994. (DAR. 556) The trial court also sentenced Defendant to

1 The synbols “DAR’ and “DAT” will refer to the record on
appeal and transcript of proceedings from Defendant’s direct
appeal, Florida Suprenme Court Case No. 83,612, respectively.
The parties will be referred to as they stood in the |ower
court.
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seventy-five years on the robbery count and ordered that the

sentences be served consecutively. 1d.

Def endant appeal ed his convictions and sentences to this
Court raising the foll ow ng el even issues:

Whet her the trial court erred by: (1) admtting the
testinony of Sins' parole officer, then refusing to
allow the defense to rebut that testinony; (2)
allowing the prosecutor's msrepresentations of Sins'
testinmony during the state's rebuttal case; (3)
allowng insufficient evidence to sustain Sins'
convictions for robbery and felony nurder; (4)
allow ng the prosecutor's inproper closing argunent;
(5) excusing venireperson Hi ghtower for cause; (6)
refusing to consider evidence of inperfect self-
defense as a mitigating circunmstance; (7) refusing to
instruct the jury that Sins' age at the tinme of the
crime was a statutory mtigating circunstance; (8)
ref usi ng to gi ve Si ns' reconmended limting
instruction on the avoiding arrest aggravator; (9)
submtting the felony nurder aggravator to the jury;

(10) inadequately evaluating the aggravating and
mtigating circunstances in the sentencing order; and
(11) rejecting Si ns' chal | enge to t he
constitutionality of Florida's capital sent enci ng
statute.

Sins v. State, 681 So. 2d 1112, 1113 n.2 (Fla. 1996).

This Court affirmed Defendant’s convictions and sentences

on July 18, 1996. Id. The opinion of this Court includes the
foll owi ng findings of fact:

Charles Stafford, a Mam Springs police officer
followed Sinms as he drove onto state road 112 on June
11, 1991. Premised upon his belief that Sins was
driving a stolen <car, Oficer Stafford, in ful
uniform and driving a clearly marked police car,
signaled to Sinms to pull over on the exit ranp. It was
subsequently discovered that Sins had borrowed the car
from his cousin, Sam Mistipher, but when Sins failed

2



to return the car as promsed, Muistipher reported it
st ol en.

As Oficer Stafford was handcuffing him Sins
struck the officer in the head with his police radio,
robbed him of his police pistol, and shot him tw ce.
Si s adm tted shoot i ng Oficer St af f ord, who
subsequently died from his wounds, but asserted from
the outset that he had done so in self-defense after
Oficer Stafford had choked him wused racial epithets,
and repeatedly threatened to kill him After the
shooting, Sins drove to a park and threw the gun into
a river. He spent the night in his car, changed his
clothes in the norning, and found a friend to cut the
handcuff off his arm Four days later, Sinms arrived by
bus in California searching for his fornmer girlfriend
and their two children. He testified that he intended
to surrender to police the next day, but panicked and
tried to escape when the police arrived. Sins
confessed to the crinme and waived extradition.

Sine was convicted of first-degree nurder and
armed robbery. The court found six aggravating
ci rcunst ances, (FN1) no statutory mtigating
circunstances, and attributed little or no weight to
the nonstatutory mitigating circunmstances presented by
t he defense.

(FN1) Aggravating circunstances: (1) the nurder was
commtted while the defendant was under sentence of
i mprisonment; (2) the defendant had a prior violent
felony conviction; (3) the nmurder was commtted in the
course of another felony (arned robbery); (4) the
murder was committed to avoid arrest; (5) the victim
was a |law enforcenment officer; (6) the capital felony
was commtted to disrupt or hinder the |awful exercise
of any governnental function or enforcenent of |[aws.

ld. at 1113. Defendant’s notion for rehearing was denied on
Oct ober 24, 1996. Defendant then sought certiorari review in the
United States Supreme Court, which was denied on April 28, 1997.

Sims v. Florida, 520 U. S. 1199 (1997).



On April 8, 1998, Defendant filed a notion for post
conviction relief (R 32-82)2 and sinultaneously a Mtion to
Di squalify Judge Carney from hearing said notion. (R 83-88) The
notion to disqualify was denied on Decenber 21, 1998. (R 242)

Def endant then filed an anmended notion for post conviction
relief on June 29, 1999 (R 251-320) and a renewed notion to
di squalify on August 23, 1999 (R 358-380). The renewed notion
to disqualify was denied on January 4, 2000. (R 386-387)

The anended notion set forth the follow ng five clains:

l.

[ DEFENDANT] WAS DENI ED HI S CONSTI TUTI ONALLY GUARANTEED
RIGHT TO THE EFFECTIVE ASSI STANCE OF COUNSEL [N
VIOLATION OF THE FIFTH, SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTI TUTI ON  AND
ARTI CLE I, SECTIONS 9 AND 16 OF THE FLORIDA
CONSTI TUTI ON  BECAUSE TRI AL COUNSEL FAILED TO SEEK TO
BLOCK THE ADM SSI ON OF TESTI MONY CONCERNI NG THE SEARCH
OF AN AUTOMOBI LE BY A CANINE ALLEGEDLY TRAINED IN
NARCOTI CS DETECTI ON

.

[ DEFENDANT] WAS DENI ED HI' S CONSTI TUTI ONALLY GURANTEED
RIGHT TO THE EFFECTIVE ASSI STANCE OF COUNSEL [N
VICLATION OF THE FIFTH, SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTI TUTI ON  AND
ARTI CLE |, SECTIONS 9 AND 16 O THE FLORIDA
CONSTI TUTI ON  BECAUSE COUNSEL FAILED TO OBJECT TO
| MPROPER REMARKS DURING THE PROSECUTOR' S CLOSI NG
ARGUMENT.

(I
[ DEFENDANT] WAS DEN ED THE EFFECTIVE ASSISTANCE OF
CONFLI CT- FREE COUNSEL IN VI OLATION OF THE FI FTH, SI XTH
AND FOURTEENTH AMENDMENTS TO THE UNTED STATES

2 The synbols “R* wll refer to the record on appeal in the
i nstant appeal .
4



CONSTI TUTI ON AND ARTICLE |, SECTIONS 9 AND 16 OF THE
FLORI DA CONSTI TUTION BECAUSE OF THE POTENTIAL OR
ACTUAL CONFLI CT OF I NTEREST OF H'S TRI AL COUNSEL.

V.

[ DEFENDANT] WAS DENI ED HI' S CONSTI TUTI ONALLY GURANTEED
RIGHT TO THE EFFECTIVE ASSI STANCE OF COUNSEL |IN
VIOLATION OF THE FIFTH, SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTI TUTI ON  AND
ARTI CLE I, SECTIONS 9 AND 16 OF THE FLORIDA
CONSTI TUTI ON BECAUSE TRI AL COUNSEL FAI LED TO OBTAI N AN
EXPERT IN FORENSIC CRIME SCENE RECONSTRUCTION TO
TESTIFY AT TRIAL AND/OR TO ASSI ST COUNSEL TO CROSS
EXAM NE THE STATE' S W TNESSES.

V.

[ DEFENDANT] WAS DENIED HI'S CONSTI TUTI ONALLY GURANTEED

RIGHT TO THE EFFECTIVE ASSI STANCE OF COUNSEL |IN

VIOLATION OF THE FIFTH, SIXTH AND FOURTEENTH

AMENDMENTS TO THE UNITED STATES CONSTI TUTION AND

ARTI CLE I, SECTIONS 9 AND 16 OF THE FLORIDA

CONSTI TUTI ON BECAUSE THE REPRESENTATI ON PROVI DED BY

TRI AL COUNSEL AT THE PENALTY/ SENTENCI NG PHASE OF THE

TRI AL FELL BELOW ANY OBJECTI VE STANDARD OF REASONABLE

COVPETENCE.
(R 257-308)

After the State’'s response and Defendant’s reply briefs
were filed, the court held a Huff hearing on July 14, 1999. (R
8) On January 4, 2000, the court ordered an evidentiary hearing
on the followng three issues: (1) failure to investigate and
present mtigation evidence, (2) failure to retain a nental
health expert and tinely obtain other wtnesses, and (3) failure
to allege to the jury that if Defendant were sentenced to life,

he would allegedly never be eligible for parole. (R 388) The

court’s order further stated that “all other issues raised by



Def endant’s counsel wll not be considered at that tine.” (R
388)

On July 16, 2002, Defendant then filed a supplenental post
conviction notion raising a sixth claim to wit, that under R ng
v. Arizona, the Florida statute pursuant to which Defendant was
sentenced is wunconstitutional and Defendant’s sentence nust,
therefore, be vacated. (R 789-801)

At the evidentiary hearing, which was held on February 18
and 19, 2003, and at which eight witnesses testified,® Defendant
called Dr. Charles Colden. Dr. Colden testified that he had been
contacted by post-conviction counsel in 1999, and had been asked
to conduct a psychol ogi cal evaluation of Defendant. (R 1001) He
stated that in conducting said eval uation he considered three
different types of data. He stated that he first reviewed
existing records pertaining to the case such as the trial
transcri pt, penitentiary records, police reports and
depositions. (R 1002) He also conducted various psychol ogi ca
and personality tests, including the MWI, the Rorschach 1Ink
Bl ot Test, the WAIS, the Wchsler Mnory Scale and a subset of

the Hal stead Rayten Neuropsychol ogical Test Battery. (R 1004)

8 The testinony of Steven Potol sky, a | egal expert, was heard but
then excluded by the court at the conclusion of the hearing
after the State renewed its notion to preclude the testinony.
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Finally, Dr. Colden stated, he also conducted interviews of
several menbers of Defendant’s famly (R 1002)

Dr. Golden testified that his evaluation led him to
conclude that Defendant suffered a |ongstanding personality
di sorder, that at the tine of the nurder Defendant was “under
excessive enotional agitation,” and that at the tine he killed
Oficer Stafford Defendant was “undergoing a series of persona
stressors which may have also been influencing (sic) and nmade
wor se by al cohol.” (R 1002)

Dr. Colden further testified that the cognitive testing
performed on Defendant showed that his performance was within
normal range, even above average in sonme instances. (R 1011)
There was no evidence of brain injury or other deficit. (R
1011)

Dr. Colden stated that, in reviewng the records pertaining
to the case, he also reviewed the records prepared by an
investigator hired by Defendant’s trial counsel prior to trial
in 1994, He opined that the records contained evidence the
Def endant had a “history of learning and potential enotional
probl ens and neuropsychol ogi cal problens which needed further
investigation” and that “the records thenselves in (sic) the

eval uations done were highly inadequate.” (R 1003)



Dr. CGolden further opined that the personality profile he
drew from the personality test results indicated “significant
personality difficulties,” and that Defendant had problens
dealing wth enotional stimuli. (R 1018) Anmong  t hose
difficulties, Dr. CGolden listed @®fendant’s hypersensitivity to
changes in other people s behavior and his trouble form ng deep
rel ati onships due to his fear of commtnent and of getting hurt.
(R 1019) Dr. Colden concluded that, although Defendant has very
| ow self-esteem he tries to appear highly functional. (R 1019)
He further stated that Defendant often nakes m stakes regarding
other people’s intentions and that he fails to perceive his own
bi as, which results in his failure to recognize his
“m sperceptions” of reality, but that Defendant is neither
hal | uci natory nor delusional. (R 1020-21) Dr. Golden also
opi ned that people with Defendant’s personality profile tend to
w t hdraw when placed under stress. (R 1021) He further stated
t hat Defendant displayed typical “passive/aggressive” traits in
that he blaned others for his problens and directed those
negative feelings inward causing him to have |ow self-esteem
(R 1027)

Dr. Colden stated that his assessnent of Defendant as a
passive wthdrawn sub type of the passive/aggressive personality

type was consistent with his review of Defendant’s crimnal



record. Specifically, his assessnent was supported by the fact
that during an incident in which Defendant had taken a gun from
a tow truck driver who was repossessing his car, Defendant did
not to shoot the driver despite having the opportunity to do so.
(R 1028) Dr. Golden’s assessnent was further supported by the
fact that during an unrelated armed robbery, Defendant did not
hurt anybody. (R 1029)

Dr. Golden diagnosed Defendant as having personality
disorder N.OS. (not otherwi se specified) (R 1032) and that,
al though this conclusion was reached based on an assessnent
conducted in the year 2000, in his opinion, the disorder was
present at the tinme of the crinme in 1991. (R 1034)

Dr. Golden testified that, in addition to interview ng
Def endant, he also nmet with his three sisters, his nother and
his aunt. (R 1036) From those interviews, Dr. GColden |earned
that Defendant’s father was a functional alcoholic who was
vi ol ent and unpredictable, and who spent considerably nore tine
with the children than Defendant’s nother. He also |earned that
Def endant’s nother worked many hours, was the stricter
di sciplinarian, was not physically affectionate, and frequently
used corporal punishnment. (R 1036-42) He further |earned from
these interviews that Defendant’s parents fought frequently and

that the children spent a lot of time at their grandnother’s



house, where they received the primary source of nurturing. (R
1039) He further |earned that, growing up, Defendant lived in
several bad nei ghborhoods. (R 1044-45)

Dr. CGolden further testified that his review of various
depositions of famly nenbers taken at the tine of the trial,
which he took into consideration for his evaluation, generally
express that the Sinms’ household was happy and normal. (R 1045-
46) Dr. Golden further admtted that Defendant hinself told Dr.
Gol den that his famly had nothing to do with what he had done.
(R 1046)

Dr. Golden also |learned through the interviews with famly
nmenbers that Defendant had been devastated by the death of his
father, as well as two other parent figures in his famly.
Specifically, that Defendant felt guilty about having been out
of the state at the time of his father’'s death and about having
| eft issues unresolved with him (R 1049-50) Dr. GCol den further
opi ned that these losses led +to Defendant’s increased
depression, |owered self-esteem and binge drinking, which all
contributed to the Defendant’s nental state at the time he
commtted nmultiple crimes, including the nurder of Oficer
Stafford. (R 1053-56)

Def endant also presented the testinony of three facts

W tnesses: M. Stanley Thomas, M. Rosylen Cox and M. Tinme

10



Terry. M. Thonas testified that he had net Defendant in the
early eighties at which tine Defendant had sought work at the
construction conpany where M. Thomas was enployed. (R 967) He
stated that Defendant was a good worker; that he was Defendant’s
supervisor for three years, and that Defendant had eventually
gai ned sone supervisory responsibilities. (R 968-69) M. Thomas
further testified that Defendant comunicated well wth other
wor kers and that he never got into fights with coworkers while
under his supervision. (R 969-70)

M. Thomas testified that Tier Construction no |onger
exi sted and that he currently owned a trucking conpany. (R 966)
He stated that he had renained in touch with Defendant after he
departed the conmpany for which both worked. (R 971) He stated
that, despite the fact that he believed Defendant confided in
him about his life, he had only net one of Defendant’s children
and did not know of Defendant’s three aher children. (R 978)
He also did not know that Defendant had been charged wth
robbery. (R 979)

He testified that Defendant had called himafter the nurder
and had told him about what had happened (R 983) and that he
had remained in touch with the famly and had call ed Defendant’s

house at the time the trial was proceeding. (R 981)
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Ms. Rosylen Cox, one of Defendant’s elenentary school
teachers, testified that she knew Defendant while he was in
el ementary school (in summer school) in the seventies; that he
was well |liked; and that he was quiet, honorable and well-
dressed. (R 1136-37) Ms. Cox testified that her contact wth
Defendant from the age of 18 until the time of the nurder was
[imted to seeing himaround the nei ghborhood. (R 1144)

M. Timme Terry testified that he had nmet Defendant in
1979, when Defendant was in the sixth grade, in his capacity as
a teacher at Earlington Heights Elenmentary School (R 1151);
t hat Defendant was an obedient, quiet boy (R 1152-53); and that
he never knew Def endant to be involved in any violence at that
time (R 1153-54). M. Terry testified that he had |ast seen
Def endant in 1979. (R 1157)

Def endant next called Arthur Carter, Defendant’s trial
counsel, to testify. M. Carter testified that he, along with
Clinton Pitts, had represented Defendant at trial in 1994. (R
1169-70) He stated that, at the tine of Defendant’s trial, he
had previously represented other capital defendants at trial,
including representation during both the guilt and penalty
phases (R 1170), and that he had specifically prepared for
approxi mtely seventeen (17) penalty phase hearings of which

approxi mately seven were actually conducted (R 1181).
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M. Carter stated that dinton Pitts had hired an
investigator to assist in the preparation of the case (R 1171-
72) and that he had done so even before M. Carter had been
assigned to the case. (R 1216) He stated that M. GCeller, the
i nvestigator, provided him wth a collection of reports that
detailed his investigation. (R 1173) M. Carter stated that he
knew M. Celler to be a seasoned investigator, and therefore,
trusted the reliability of his reports (R 1216) and that he did
not ask him to do any further investigation subsequent to the
preparation of the reports. (R 1174)

M. Carter testified that, despite Defendant’s insistence
that the mnitigation aspect was not inportant, his client’s
statement to Celler on this matter did not affect how he went
about preparing for the penalty phase. (R 1180-81) He stated
that it was his practice to hire nental health experts when he
saw the need. (R 1181) He was aware that Defendant had suffered
a head injury in infancy (R 1183) and that Defendant had had a
nunmber of untreated injuries subsequently. (R 1185) M. Carter
also stated that during all the investigation done in
preparation for the penalty phase he did not encounter any
evidence that a psychological evaluation was appropriate. (R

1226)
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He stated that he did not neet in person with Defendant’s
pastor, Reverend Johnny Cooper, prior to the day he testified at
the penalty phase proceeding. (R 1198) He stated that he had
contacted Defendant’s nother, who did not want to cone to
testify at said proceeding but eventually did, and that he had
di scussed her testinony, for approxinmately five mnutes, outside
the courtroom just prior to her testifying. (R 1199) He stated
that, although he did not neet in person wth Defendant’s
sisters, he did have tel ephone discussions with them regarding
their penalty phase testinony, but then stated he had no present
recol | ection of having done so. (R 1199-1200)

M. Carter further stated that he did not submt any
further evidence to the court after the jury returned its
recommendati on because he felt the sentencing nenorandum was
sufficient (R 1203) and because it would have been duplicitous.
(R 1236) M. Carter stated that he did not seek to admt
psychol ogi cal evidence to support the contention that at the
time of Oficer Stafford s nurder Defendant was in a state of
great stress and fear because Defendant could testify to that
fact hinmself. (R 1210)

He stated that all the famly nenbers and friends of
Def endant who were interviewed had indicated that Defendant was

a good child, who had enjoyed a good upbringing, and parents who
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loved him and that at no tinme during his representation of
Def endant did anyone bring to his attention any indication that
Def endant had a psychol ogical disturbance or any instance of
Def endant’s aberrant behavior. (R 1228-29) He also stated he
thought it would be foolish to present to a jury testinony from
i ndi vidual s who only had know edge of Defendant many years prior
to the tinme of the murder. (R 1232-33) M. Carter also stated
he traveled to California to investigate information that was
possi bly hel pful to the preparation of the case and for which he
requested additional costs fromthe court. (R 1239-40)

Def endant also testified at the evidentiary hearing. He
stated that it was Cdinton Pitts who told him that the
investigator would cone to interview him (R 1259) That he
shared with Celler that his father had died because he abused
al cohol and that, although he did not have a specific
recollection of telling Geller that his father’s death and his
two arrests were the only traumatic events in his life, he had
no reason to doubt the accuracy of that statenent in Geller’s
report. (R 1264) He also stated that M. Carter had fallen
asl eep during their neeting and that he had told M. Pitts about

that incident. (R 1281)
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Def endant called Steven Potolsky to testify as an expert in
the trial of capital cases.® Potolsky testified that he had
personally conducted two capital penalty phase proceedi ngs and
had prepared nore than ten before 1994. (R 1290) He opined that
the representation rendered by Arthur Carter in the preparation
of and during the penalty phase fell below the standard of
reasonably conpetent counsel and that there was a reasonable
probability that, but for this deficiency, the result of the
proceeding would have been different. He stated that, in
formulating this opinion, he never discussed any of the issues
with either Carter, Pitts or Defendant. (R 1348)

Defendant also introduced at the hearing the report
prepared by Investigator Celler at the behest of defense counsel
Clinton Pitts, in preparation for both the gqguilt phase and
penalty phase of the trial. (DX C° This report contains a
summary of all investigative efforts nade by Celler to ascertain
evi dence helpful to the defense, including mtigation evidence.
The report includes nunmerous records pertaining to Oficer
Stafford, hospital records pertaining to Defendant, Defendant’s

school records, mtigation data provided by Defendant, and

* The testinmony of Potolsky was later struck by the court on a
renewed notion by the State.
® The symbol DX will refer to Defense Exhibits at the evidentiary
hearing (the designation “CP” is part of the page nunbering on
t he original Defense Exhibit “C").
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summaries of wvarious interviews with Defendant’s famly and
friends.

Specifically, the hospital records from Jackson Menorial
Hospital reveal ed that Defendant had a head injury at the age of
1, at which time a skull X-ray series was perforned, which
reveal ed no fracture. (DX C CP3344) The records further indicate
that there was no loss of consciousness and that the patient’s
pupils were equal and reactive. (DX C CP3347) Records from M am
Christian Hospital, where Defendant was born, were sought but
not found, as the institution no |longer existed at the time of
the investigation. (DX C CP3361) Defendant’s school records
reveal ed that Defendant graduated from M am Northwestern Seni or
Hgh with a 1.9 GP.A and ranked 271 out of a class of 402. (DX
C OP3352)

The report also contains a five page summary of mtigation
data provided by Defendant. It recounts Defendant’s version of
his wupbringing as adequate, and his school performance as
aver age. Regarding his upbri ngi ng Def endant specifically
reported that he was never beaten or abused by his parents, nor
did he ever observe any violence between his father and nother,
or between his father and siblings, and that he received comon
chil dhood punishnent. (DX C CP3355) It further details that

Def endant inforned the investigator that his father had overused
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al cohol but refused to discuss the matter in further detail as
he felt it had nothing to do with the case, and that his
father’s death and two arrests were the only traumatic events in
Defendant’s life. (DX C CP3355-56) Def endant further reported
he had four children and had never married; that he had pl anned
to join the army but his arrest had nmade it inpossible; that he
never abused narcotics or alcohol; that he felt he was wongly
charged in his prior arrest; and that he believes in God and had
been baptized in 1990. (DX C CP3356) Defendant then provided the
names of various famly nmenbers, the nothers of his children,
friends, and other acquaintances, including attorneys who had
previously represented him mnmnisters, corrections officers with
whom he had been friendly, bosses and supervisors. He further
recounted several injuries, including a stab wound and severa

falls that involved striking his head for none of which he had
sought treatnent.

M. Geller conducted several interviews with nenbers of
Defendant’s famly, including his sisters Brenda Sins, Cathy
Simse and Patricia Speights, and Defendant’s nother Annie Sins.
They all generally reported the Defendant was a quiet child who
did not get into trouble and who enjoyed a nornmal famly life.
(DX C CP3363-71) The summaries of these interviews provide

additional details regarding Defendant’s parents and their
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history. They also track much of the sanme events reported by
Def endant, such as his nove to California, his plans to join the
arnmy, how his arrest derailed said plan, and the deep sorrow
Defendant felt over the death of his father. Al the famly
menbers interviewed also expressed their dislike for the
crimnal justice system

M. Celler also interviewed one of the nothers of
Def endant’ s children, Tranae Rogers, who reported having a |ong
relationship with Defendant and described Defendant as a good
father and a faithful man who canme from a good honme. (DX C
CP3373) She further reported that in her six or seven year
relationship with Defendant he had never nentioned any form of
abuse having occurred in his famly hone. She further described
Def endant as a passive, non-violent man. Celler reported that
his attenpts at finding Renee Colon, the nother of Defendant’s
ot her children, were unsuccessful. (DX C CP3397)

Celler also interviewed Mervin Simons, one of the three
i ndi viduals whom Defendant identified as his friend, and the
only one for whom he provided specific contact infornmation.
Simons reported a fifteen year friendship wth Defendant. He
reported that Defendant did not get into trouble and was favored
by his parents as he was the only male child. He descri bed

Def endant as a generous and qui et person. (DX C CP3375)
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The report also contains the summary of an interview with
another of Defendant’s longtinme friends, Travis Johnson. He
reported knowing Defendant since childhood and growing up
together in the sane nei ghborhood. Johnson was, at the tine of
the interview, in the US. Ar Force Mlitary Police. He also
descri bed Def endant as qui et and passive. (DX C CP3377)

Def endant’ s babysitter, Georgell a Kel 'y was al so
intervi ewed. She described Defendant as a quiet <child and
reported she was not aware of any problens in the famly.

Geller reports attenpts to |ocate Defendant’s pastor,
Reverend Johnny Cooper, Defendant’s friend, WIIlie Spain, and
the former owners and enployees of Tier Construction, none of
whi ch were successful. He reports the only contact information
provided for WIllie Spain was that he lives in the Ccala area
“somewhere west of 1-75" and that the Tier Construction conpany,
as reported by Defendant, was no | onger in business.

The report sunmarizes other attenpts at investigating
Defendant’s  enpl oynent hi story, including a request for
enpl oynent records of the MDonal ds Corporation pertaining to
Def endant, which were wunsuccessful because the conpany only

retai ned records of the past five years.
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CGeller also reports having left several nessages for
Def endant’s former boss, Tim Buntain, who had not returned any
of the telephone calls at the tinme the report was prepared.

Geller also attenpted to find several individuals wth
respect to statenents they had nmade during the background
i nvestigation conducted as part of Police Oficer Stafford s
application for enploynment with the Police Departnent.

Finally, the last page of the exhibit is an invoice,
addressed to dinton Pitts, detailing the hours spent on each of
the investigative efforts detailed above. It specifies an hour
was spent on Novenber 13, 1992, on an “initial
conference/ briefing,” an hour spent on January 5, 1993, on a
“law office conference,” a third hour spent on January 6, 1993,
on obtaining defense information at |aw office, and two
addi tional hours spent on |aw office conferences on April 8 and
April 23, 1993. The invoice further details four hours spent
interviewi ng Defendant on three separate dates, four hours spent
interviewing Defendant’s three sisters, and three hours spent
interviewi ng Defendant’s nother. Geller spent an hour review ng
di scovery material for “lead information.” The renai nder of the
thirty four and a half (349 hours detail ed on the invoice was

spent obtaining and reviewing a variety of records. Furthernore,
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Geller specified that not all of the tine spent attenpting to
| ocate witnesses was included in the invoice. (DX Q

After the evidentiary hearing, the court denied Defendant’s
anended notion in its entirety. (R 926-27) In that order, the
court also granted the State’s renewed notion to exclude the
testimony of Steven Potol sky on the grounds that his testinony
was not such that it would aid the trier of fact on matters that
are beyond the scope of the trier’s knowl edge. It is fromthat

deni al that Defendant files the instant appeal

SUMVARY OF THE ARGUMENT

The | ower court properly rejected the clainms of ineffective
assistance of counsel at the guilt phase. These clains are
procedurally barred and facially insufficient. Moreover, these
clainms are neritless. The lower court properly denied the claim
of ineffective assistance of counsel based on an alleged
conflict of interest a said claimis procedurally barred and
facially insufficient. The | ower court properly denied the claim
that counsel was ineffective at the penalty phase, as its
findings that counsel’s performance was not deficient and that
no prejudice was established are anply supported by conpetent
and substantial evidence and Defendant failed to prove his

clainse at the evidentiary hearing. Wth respect to the |ower

22



court’s exclusion of the testinony of Steven  Pot ol sky,
Defendant’s expert on ineffective assistance of counsel,
Defendant fails to establish that the court abused its
di scretion. The claim of unconstitutionality wunder R ng v.

Arizona is nmeritless.

ARGUVENT
THE LOWER COURT PROPERLY REJECTED THE CLAIMS OF
| NEFFECTI VE ASSI STANCE OF COUNEL AT THE GULT
PHASE.

Def endant asserts that the lower court erred in rejecting
his clains that his counsel was ineffective at the guilt phase
Wi thout granting an evidentiary hearing. He first asserts that
counsel was ineffective in failing to object to the introduction
of canine alert evidence. Next, he asserts that counsel was
ineffective for failing to mount a conpetent defense to the
State’s crinme scene testinony. Third, he asserts that ¢tria

counsel was ineffective for failing to object to the

prosecution’s allegedly inproper sunmation.

A CANI NE ALERT EVI DENCE
Def endant asserts that the |lower court erred in denying his
amended notion to vacate in its entirety wthout granting an

evidentiary hearing to determ ne whether counsel was ineffective
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for failing to object to the introduction of evidence that a
drug sniffing dog had given a positive alert for cocaine at the
car that Defendant had driven on the day of the nurder.
However, the |ower court correctly denied the claimsumarily as
the claimis procedurally barred and without nerit.

This Court has “consistently recognized that °‘allegations
of ineffective assistance of counsel cannot be wused to
circumvent the rule that post-conviction proceedings cannot
serve as a second appeal’” Cherry v. State, 659 So. 2d 1069,
1072 (Fla. 1995)(citing Medina v. State, 573 So. 2d 293, 295
(Fla. 1990)). Defendant does not proffer any facts supporting
this claim that were not already known at the time of direct
appeal. There is no reason why this claim could not have been
brought then and it is, therefore, procedurally barred.

Moreover, this claimfails to nmeet the two prongs set forth
in Strickland v. Wshington, 466 U S. 668 (1984). It is well
established that in order to allege a claim of ineffective
assi stance of counsel sufficiently, Defendant nust denonstrate
both that counsel's performance was deficient and that the
deficient performance prejudiced the defense, which requires a
showi ng that counsel's errors were so serious as to deprive the

defendant of a trial whose result is reliable. I1d. Deficient

performance requires a showing that counsel's representation
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fell below an objective standard of reasonabl eness under
prevailing professional nor ns, and a fair assessnent of
performance of a crimnal defense attorney:

requires that every effort be nade to elimnate the
distorting effects of hindsight, to reconstruct the
circunstances of counsel's challenged conduct, and to
eval uate the conduct from counsel's perspective at the
tinme. . . [A] court must indulge a strong
presunption that «crimnal defense counsel's conduct
falls within the wi de range of reasonabl e professional
assi stance, that is, the defendant nust overcone the

presunption that, under the circunstances, t he
chall enged action mght be considered sound trial
strategy.

ld. at 694-695.

Even if a crimnal defendant shows that particular errors
of defense counsel were unreasonable, the defendant nust show
that they actually had an adverse effect on the defense in order
to establish ineffective assistance of counsel. The test for
prejudice requires the defendant to show that, but for counsel's
unprofessional errors, there is a reasonable probability that
the result of the proceeding would have been different, or,
alternatively stated, whether there is a reasonable probability
that, absent the errors, the fact finder would have had a
reasonabl e doubt respecting guilt. 1d. at 694.

Defendant first clainms that trial counsel failed to object
to the introduction of the canine alert evidence on the basis

that the State had failed to establish a proper foundation for
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the introduction of said evidence in that no testinony was
elicited as to the dog's reliability and past perfornmance. This
claimfails for two reasons.

First, Def endant fails to establish that counsel ' s
performance in this respect fell below standard as there was no
basis to object to the evidence. Not only was there testinony
that the dog, along with its handler, Det. Silva attended a
thirteen week training conducted by the United States Custons,
whi ch has been using canines in the detection of drugs since the
early '70’s, but Det. Silva also testified that the dog had gone
out thousands of tines to detect a variety of illegal substances
over a period of six years. (DAT. 1081-82) Furthernore, Det.
Silva stated he had testified several tines in state court and
at least eight tines in federal court regarding his dog Jake's
detection of illegal substances. He explained his nethodology in
conducting a search and explained that the response fromthe dog
is readily distinguishable as an alert to the odor of one of the
illegal substances the dog is trained to detect. (DAT. 1083-84)
There was anple testinony to support the introduction of this
evi dence.

Def endant argues that the lawin Florida at the tinme of his
trial was clear as far as the |legal basis for chall engi ng canine

alert evidence. He cites State v. Foster, 390 So. 2d 469 (Fla
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3d DCA 1980), and Matheson v. State, 870 So. 2d 8 (Fla. 2d DCA
2003), in support of this proposition. Defendant is correct that
the standard for evaluating the admssibility of canine evidence
had | ong been established by 1991. In 1937, this Court held that
bl oodhound scent tracking evidence was conpetent and adm ssi bl e,
provided a proper foundation establishing the dog’s character
and dependability had been laid. Tominson v. State, 129 Fla.
658, 661 (1937). The Court further found that such a foundation
had been laid, where there had been testinony that the w tness
had used the dog as a man-trailer for several nonths. Id. In
1986, this Court, in deciding a different issue involving canine
evi dence, specifically cited to Tominson, stating that it was
not changing the law with that respect. Ranps v. State, 496 So.
2d 121, 123 (Fla. 1986). As this standard was net, there was no
basis for an objection.

In Foster, the court enunerated several factors that should
be taken into consideration in determning whether a canine
alert provides sufficient probable cause to search, one of them
being the dog’'s “track record.” Not only did the court not
require each and every one of the elenents be net, but, in
reversing the lower court’s suppression of the evidence, the

court placed a great deal of weight on the fact that, as in the
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instant case, nultiple other courts had previously recognized
the particular canine’s olfactory capacities.

Furt her nore, whether a <canine alert is sufficiently
reliable to establish probable cause is an entirely different
i ssue than whether a proper foundation has been established to
admt the alert into evidence. In the case of probable cause,
one needs to establish that there is probable cause to believe
that drugs are present at the time of the search. A canine is
generally trained to detect the odor of drugs that can |inger
long after the drugs are no |onger present, as in the instant
case. This was the thrust of why the court in Matheson held that
the State had not established probable cause. The court was
concerned that if the canine was alerting to a lingering odor
the alert was not sufficient to establish probable cause that a
crime was being presently commtted. This is entirely
inapplicable to a determnation of whether the canine was
reliable in the instant case, as the testinony was precisely
that he alerted to an odor, as no narcotics were subsequently
f ound.

Contrary to Defendant’s assertion, in Geen v. State, 641
So. 2d 391 (Fla. 1994), this Court did not hold that scent-
tracking evidence is admssible only after a showng of

character and dependability of the dog. Rather, this Court
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upheld the Ilower court’s admssion of +the scent tracking
evi dence, where such a showi ng had been nmade. The issue before
the Court in Green was one of rel evance because there had been
no show ng that the footprints the canine had alerted to had, in

fact, been the defendant’s. The Court held that the | ower court

had sufficient evidence of reliability, including the dog’ s
training and dependability, as well as other corroborating
evidence. In any event, this Court’s opinion in Geen was

rendered several nonths after Defendant was sentenced and is,
therefore, irrelevant to a determ nation of whether counsel’s
actions at the time were reasonable. See Nelns v. State, 596 So.
2d 441, 442 (Fla. 1992)(counsel not ineffective for failing to
predict future change in the | aw).

Def endant provides no other support to establish that it
was unreasonable for counsel not to object to the foundation of
the canine alert evidence, and as such, he fails to neet the
first prong of Strickland.

Secondly, Defendant fails to neet the prejudice prong of
Strickland. Had counsel objected at that point, there is no
evi dence to suggest that the renmedy would have been exclusion
rather than allowing the State to ask additional questions to
further establish the dog’s training and reliability. Defendant

has failed to establish that the dog was, in fact, not properly
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trained or unreliable such that, if counsel had objected, the
evidence woul d have been precluded. Thus, this claim should be
rejected as it is facially insufficient. Ragsdale v. State, 720
So. 2d 203, 207 (Fla. 1998).

Def endant al so contends that counsel should have sought
records on Jake, the canine. However, he again fails to make
any allegations as to what these requests would have yielded
t hat woul d have resulted in the exclusion of the evidence.

Def endant next «clainms that counsel was ineffective in
failing to object to the canine evidence on the grounds that its
prejudicial effect outweighed its probative value. Defendant
fails to establish the prejudice prong of Strickland. The record
clearly shows that if an objection had been made it would have,
nost |ikely, been overruled. |Inmediately precedi ng the begi nning
of jury selection the State had noved in limne to preclude
mention of a traffic stop that had occurred approximately one
week prior to the nurder of Oficer Stafford. During the ora
argunent on that notion, counsel fully elaborated on his
opposition to this evidence, and the court had nade its feelings
clear on the matter. (DAT. 383)

MR. PITTS: . . . there is no evidence in this case
that my client was in possession of drugs.

THE COURT: Ckay. |Is that correct?
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MS. LEHNER: No. | believe there will be evidence that
there were drugs in the vehicle that the defendant was
driving at the tine.

MR PITTS: That’s not true. The testinony of the
officer who had the dog cone up said he didn't find
any drugs.

M5. LEHNER: The thrust of the notion .

THE COURT: | will — since | have a clash of opinions,
in any event, as to what the facts will show wth
regard to possession of drugs or no possession of
drugs, on the notion the Court will rule at this tine
that | have not considered that in ruling on the
motion that it really is relevant to the notion, and
grant the notion

And by the way, if there is some question as to
whet her or not he did have drugs, what do you plan to
do i n your opening statenent

MR. ROSENBERG Wel |, possession, the word possession
can be interpreted in a nunber of ways, Judge. There
is going to be testinony and it will be part of the
state’s theory that the reason for the nurder of
Oficer Stafford i's t hat t he def endant was

transporting drugs at the tine. There wll be
evidence that there were drugs in that car, and we
will have testinony concerning the people who drove

the car and whether or not they carried any drugs at

the tine. So there is going to be evidence, and part

of the state’'s theory and notive is that the defendant

is transporting drugs at the tinme and that‘s the
reason for the killing. “Possession” is the term
used, whether you have it in your hand or in the car.

And the evidence can be proved in a nunber of
di fferent ways

MR. PITTS: There is not going to be any w tness that
we know of that's going to cone here and say Merrit
Sims was transporting drugs in that vehicle. The
vehicle did not belong to Merrit Sins.

THE COURT: \Who was driving the vehicle?

MR PITTS: Merrit Sins at one point.
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THE COURT: Well, then, | would have to say that it’s

a matter for the jury. And if it’s a matter for the

jury, both sides can make the argunment that they want

to make about whether or not he was transporting

dr ugs.

( DAT. 384-386)

Despite knowing that the court had expressed its opinion
that this was a nmatter for the jury, counsel again fully
articulated his position imediately following Det. Silvas
testinony, when the State called Defendant’s parole officer to
testify. It was at that tine that the State fully expl ai ned what
it had alluded to in the pre-trial notion, as far as its theory
of nmotive. As the two testinobnies were inextricably woven as
they, together, established the State’s theory on npotive, it
becane appropriate at that tinme to argue the entirety of the
motive evidence, that is, the drug alert testinony that had just
been heard, and the proposed testinmony of Oficer Lynn. That is
precisely what counsel did. The court dismssed counsel’s
argunent that the drug alert evidence and the parole evidence
were nore prejudicial than probative and expressly stated that
“this was an issue for the jury.”

MR. ROSENBERG. The reason for her comng in is to show

the paper indicating the defendant knew, if he is

violating the law by using or possessing narcotics, he

was violating his controlled release from state
prison. She’s the one that read the formto him
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MR PITTS: I haven’'t heard any evidence that he
possessed or used narcoti cs.

THE COURT: | have heard evidence that | think is
enough to go to the jury on the presence of drugs in
t he car.

MR PITTS: This officer here testified that the drugs
coul d have been there for a long tine.

THE COURT: | understand that, but it’s still a jury
guestion that nay be subject to argunent.

(DAT. 1096)

The court then asked for the issue to be briefed by both
parties as to whether the evidence that Defendant was on
controlled release at the tine of the crinme should be admtted.
The next norning the issue of the canine evidence was again
revisited as the two i ssues were inextricably woven.

MR. CARTER: Nunmber 1, to be admtted, he needs

to first of all be able to show that there was, in
fact, drugs in the car. And there is no crinme charged
in the indictnment itself. They don’t charge that
particular crine. 1It’s not relevant to notive at all.

The — what they are doing is putting inference on
inference, and there is an inference that he had drugs
in the car but no proof whatsoever. | think the Court
has to have clear and convincing evidence that there
was, in fact, drugs in the car.

| think the testinony of the officer was that it
could have been in this - drugs could have been in
this for at | east a year.

THE COURT: | don't recall himtestifying as to
that at all

MR. CARTER. There was sone testinony that it

didn’t have to be in the imediate — during the tine
that he had the car, though.
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THE COURT: Uh- huh.

MR, CARTER Which could put it outside of his
control . Therefore, if you can’t connect himto the
drugs, then it’s not relevant to prove anything .

THE COURT: kay. | am going to allow the
testimony. | will overrule the defense

(DAT. 1103-04) Defendant fails to show how counsel’s objection a
few nonents earlier would have led to a different result. This
claimis, therefore, facially insufficient and should be deni ed.
Ragsdal e.

Even if the trial court had suppressed the evidence, there
is still no reasonable probability that the result would have
been different. The evidence was introduced to establish notive,
which is not an elenent of the crine. Furthernore, the jury
heard testinony substantially weakening the inpact of this
evidence. During cross examnation, Det. Silva testified that
ot her factors can trigger an alert, including certain
prescription nedications that mght contain cocaine; that no
percepti ble amobunt of cocaine was in fact recovered from the
inside of the vehicle; and that a positive alert gives the
handl er no indication as to when the substance m ght have been
present. (DAT. 1088-89) Therefore, even if the jury had been
precluded from hearing any of the evidence relating the
Def endant’s drug possession or parole, and in light of the

entirety of the evidence presented, there is no reasonable
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probability that the exclusion of this evidence would have |ed
to a different outcone.

Def endant clains that, at the very I|east, counsel was
ineffective for failing to nake an objection that would have
preserved the issue for appeal. “To support a <claim of
ineffective assistance of trial counsel, not only nust the
def endant denonstrate that counsel's performance was deficient,
he nust also denonstrate that this deficiency affected the
outconme of the trial proceedings.” Pope v. State, 569 So. 2d
1241, 1245 (Fla. 1990)(citing Strickland v. Washington, 466 U.S.
668 (1984) (enphasis added)). Showing that if the canine evidence
had been admitted over objection Defendant would have been
entitled to a new trial is not dispositive. 1d. “A show ng that
there is a reasonable probability that trial counsel's failure

actually conprom sed the defendant's right to a fair trial
is required to support a claim of ineffective assistance of
trial counsel.” 1d. (enphasis added) Defendant does not explain
what factual determ nation needs to be made about this claim In
order for a claimto be facially sufficient, a defendant nust
make nore than a conclusory assertion of both deficiency and
prej udi ce. Ragsdal e, 720 So. 2d at 207. Because Defendant has
not sufficiently alleged that there is a reasonable probability

that the outcome of his trial would have been affected by
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counsel's alleged failure to object to the canine alert
evidence, the trial court's summary denial of this claim was

proper.

B. CRIME SCENE EXPERT

Def endant next alleges that trial counsel was ineffective
for failing to challenge the State’'s crine scene testinony.
This claim was properly summarily denied by the lower as the
claimis facially insufficient.

Def endant generally alleged that reasonably conpetent
counsel would have retained a crime scene reconstruction expert
to assist in the cross exam nation of the State’'s crine scene
expert, or to provide testinony that would explain how the
physi cal evidence was consistent with Defendant’s version of the
ci rcunstances surrounding the nurder. However, Defendant fails
to specifically allege what a reconstruction expert would have
testified to in this regard. In his anended notion, Defendant
claimed that it was difficult to nmake specific assertions with
respect to this claim as he was still awaiting responses to
mul tiple public records requests. Having received such records,
Defendant’s allegation renmained to be expanded upon with facts
supporting it. Accordingly the |ower court’s summary denial was

proper.
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This is particularly true in light of the record. Duri ng
the cross examnation of Det. Galan, the State’'s crine scene
i nvesti gator, def ense counsel asked sever al guestions
establishing that there was no way to tell whether the shel
casings had been found in the exact place where they had
originally fallen, after being ejected fromthe gun, and that it
was possible that the casings had been kicked or otherw se
nmoved. (DAT. 1345) Furthernore, during closing argunents,
def ense counsel addressed in detail how the physical evidence
was consistent with Defendant’s story. Having failed to allege
sufficiently ineffective assistance, Defendant’s claim fails on
its face. Ragsdale. Accordingly, the lower court’s summary

deni al was proper and should, therefore, be affirned.

C. STATE' S CLOSI NG ARGUMENT

Def endant next asserts that the Ilower <court erred in
summarily denying his claim that counsel was ineffective in
failing to object to the State’s allegedly inproper sunmation.
This claimis procedurally barred and without nerit.

Def endant specifically contends that counsel should have
objected to portions of the sunmation where Defendant all eges
that: (i) the State called Defendant a liar; (ii) the State

injected personal opinion; (iii) the State suggested that
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def endants habitually allege police officers threaten to Kkil
arrestees and that the Oficer should have killed Defendant;
(iv) the State attacked defense counsel by suggesting the
Def endant’ s t esti nony was rehear sed; (v) t he State
m scharacterized evidence by stating that defense counsel had
not asked witness Qis Robinson if he had seen Defendant’s
picture in the paper prior to his line-up identification of
Def endant when in fact defense counsel had asked the question;
(vi) the State m scharacterized evidence by stating that counsel
had misled the jury during his closing by stating that Defendant
had testified he had turned his back not to get shot at when in
fact Defendant had testified to that fact; (vii) the State
m scharacterized evidence when the prosecutor dropped to his
knees during closing argunment which suggested that there was
evidence that Oficer Stafford was kneeling down when he was
shot; and (viii) the prosecutor bolstered his own credibility by
referring to the notto “those of us who |abor here” which is
di spl ayed in sone courtroons and by stating he could not nake up
evi dence.

This Court has held that «clainms that counsel was
ineffective for failing to object to allegedly inproper comments
during closing argunent are barred as a matter of |aw because

the issue should have been raised on direct appeal. Robinson v.
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State, 707 So. 2d 688, 697 & n.17 & 18 (Fla. 1998). As such
this claimis procedurally barred and was properly denied.

Mor eover, each and every one of the comments Defendant now
clainms counsel was ineffective for not objecting to, forned the
basis of Cl aim Nunber IV on direct appeal. This Court rejected
it then. Since this issue was raised and rejected on direct
appeal, it is procedurally barred. Cherry v. State, 659 So. 2d
1069 (Fla. 1995). Further, recasting the claim in terns of
ineffective assistance of counsel does not negate the bar.
Harvey v. Dugger, 656 So. 2d 1253, 1256 (Fla. 1995); Medina v.
State, 573 So. 2d 293, 295 (Fla. 1990); Swafford v. Dugger, 569
So. 2d 1264, 1267 (Fla. 1990). As such, the |ower court
correctly denied this claim sumarily as it is procedurally
barred.

Moreover, in Chandler v. State, 848 So. 2d 1031 (Fla.
2003), this Court wupheld the lower court’s finding that the
def endant had not established prejudice under Strickland, where
this Court had found on direct appeal that the allegedly
i nproper comments by the prosecutor in summation were not so
prejudicial as to vitiate the entire trial. Here, this issue was
raised on direct appeal. This Court did not find fundanenta

error regarding it. As such, wunder Chandler, this claim was

properly denied.
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Furthernore, Defendant fails to provide any |egal support
for his allegations that the comments conplained of were so
inflammatory as to undermne the outcone of the proceedings.
Each comment that Defendant clains should have been objected to
was either fair coment on the evidence and/or fair response to
def ense counsel’s cl osing argunent.

Def endant first conplains that the State inproperly accused
him of lying. This Court has held that “[w] hen counsel refers to
a wtness or a defendant as being a ‘liar,” and it is understood
from the context that the charge is nade with reference to
testinony given by the person thus characterized, the prosecutor
is merely submitting to the jury a conclusion that he is arguing
can be drawn from the evidence.” Craig v. State, 510 So. 2d 857
(Fla. 1987); see also Davis v. State, 698 So. 2d 1182 (Fla.
1997).

Each and every reference to Defendant lying in the State’s
summation cited by Defendant in his brief was directly preceded
or followed by an explanation of how the physical or other
evi dence presented was inconsistent with Defendant’s testinony:
(1) “. . . his lies cannot neet the physical evidence” (DAT.
1416); (ii) “I put Dr. Mttleman on to show you this defendant,
by the evidence, is a liar” (DAT. 1424); (iii) "“You know the

physi cal evidence proves him to be a liar” (DAT. 1425); (iv)
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"The physical evidence shows himto be a liar” (DAT. 1430); (v)
“He even lies to his own cousin” (DAT. 1433) (referring to
Defendant’s testinony that he spoke to his cousin after the
murder and told her he was bringing back the car and did not do
so); and (vi) "they [the itens of physical evidence left on the
scene] cry out to you that the defendant lied.” (DAT. 1438) The
only reference to Defendant lying not directly linked to the
evidence in the case was a comment by the prosecutor as to the
general «criteria the jury can use in evaluating a wtness’
testinmony and highlighting that, being the party with the nost
interest in the outcone of the case, Defendant had the strongest
notive to lie. ( DAT. 1419) None of these coments is
i nperm ssible. Therefore, Defendant fails to establish that a
failure to object to them was deficient perfornmance by counsel
Kokal v. Dugger, 718 So.2d 138 (Fla. 1998) (counsel not
ineffective for failing to raise neritless issue); Goover V.
Singletary, 656 So. 2d 424 (Fla. 1995); Hildwin v. Dugger, 654
So. 2d 107 (Fla. 1995); Breedlove v. Singletary, 595 So. 2d 8,
11 (Fla. 1992).

Def endant next conplains that the State injected personal
opinion and testified to matters outsi de the evidence by stating
that in the prosecutor’s personal experience defendants often

accuse police officers of threatening arrestees and that
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Oficer Stafford should have killed Defendant when he had the
chance. This coment, taken in the proper context, was an
attenpt by the prosecutor to establish the inplausibility of
Def endant’ s testinony regarding the threats by Oficer Stafford
The remark referred to the fact that Defendant testified the
Oficer was trying to kill him and that the Defendant’s own
version of the events gave Oficer Stafford an opportunity to do
so had that been his real intention. This coment was not
inproper as it was fair comrent on Defendant’s claim of self-
defense. Furthernore, an otherwi se inproper coment nust be
taken in context and evaluated under a totality of the record.
See Darden v. State, 329 So. 2d 287 (Fla. 1976)(prosecutor
calling defendant an aninmal was not so inflammtory and abusive
as to deprive defendant of a fair trial where defense counsel
had used a simlar characterization and crinmes were uniquely
vicious). Since the comment was proper, counsel cannot be deened
ineffective for failing to object to it.

As to Defendant’s claimthat the first part of the coment
was an inpernmissible reference to matters outside the record, it
should be noted that, although generally inproper, not every
coment on a mtter outside the record 1is necessarily

fundanental error. See Pope v. Wainwight, 496 So. 2d 798, (Fla.

1986) (finding that prosecutor’s conment regarding defendant’s
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deneanor while his girlfriend testified did not deprive
defendant of a fair trial and prosecutor’s coment during
penalty phase summation about defendant’s statenent outside the
jury’s presence that he would rather be sentenced to death than
spend the rest of his life in jail, although inproper, were not
sufficiently wegregious as to fundanentally wundermine the
reliability of the jury's recommendation of a death sentence);
Conley v. State, 592 So. 2d 723 (Fla. 1°' DCA 1992) (finding
prosecutor’s comrent stating that counsel’s attack on rape
victinms was the reason many rape victinms don’'t report the crine,
al t hough i nproper, not sufficient to nmerit reversal).

Def endant next states that trial counsel should have
objected to a nunber of alleged attacks on his integrity when
the prosecutor suggested that Def endant’s testinobny was
rehearsed. These statements were fair comrent on the Defendant’s
testinony in which Defendant answered alnobst every other
guestion by stating that he was being choked and that he did not
intend to kill Oficer Stafford. Furthernore, in |ight of
def ense counsel’s countless attacks on the State’'s character and
credibility as he repeatedly stated that the State was nerely
usi ng “snoke screens” to confuse the jury, any simlar attack on
defense counsel’s integrity nmust be evaluated in said context

and found to be fair and invited response. See Whiten v. State,
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765 So. 2d 309 (Fla. 5'" DCA 2000) (coment bolstering credibility
of police witness not inproper as invited response to defense’s
attack on wtnesses credibility); Broge v. State, 288 So. 2d 280
(Fla. 4'" DCA 1974)(prosecutor bolstering his own credibility
proper rebuttal to defense counsel’s allegation that State had
suborned perjury). Since the comment was proper, counsel could
not be deened ineffective for failing to object to it.

Def endant next clains that the prosecutor mscharacterized
evidence regarding the testinony of Ois Robinson as it
pertained to his having seen the Defendant’s picture prior to
his identification. Wile the prosecutor msstated that Robi nson
had never testified that he had seen the Defendant’s picture
prior to the identification, there is no indication that this
m sstatement was intentional. Furthernore, the coment was
prefaced by the assertion “I do not recall” which not only
| essened whatever inpact the msstatenent may have caused, but
al so enphasized that it is the juror’s recollection of the
evi dence and not what is argued in summation that controls. See
Rich v. State, 807 So. 2d 692 (Fla. 39 DCA 2002)(prosecutor’s
m sstatments of the evidence not fundanental error).

Finally, Defendant states that the prosecutor inpermssibly
bol stered his own credibility by making reference to a notto,

which is displayed in sonme courtroons that states in substance
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that “we who | abor here seek only the truth,” and then stating
that he could not just “nake up evidence” and that he had not
msled the jury. It is unclear that this coment is in fact a
reference to the prosecutor’s own credibility as such notto
woul d seemto include defense counsel, the judge and the jury as
well. Furthernore, the statenment that the prosecutor cannot nake
up evidence is sinply highlighting the fact that the evidence
presented speaks for itself. Myreover, in light of defense
counsel’s running thenme during his closing argunment that the
prosecutor had introduced certain evidence as a snoke screen to
confuse the jury, the prosecutor’s coment that he had not
msled the jury was fair response to defense counsel’s attack on
his character. See Broge.

To the extent that the comments were inproper, Defendant
still fails to establish prejudice wunder Strickland. Tria
courts generally give attorneys a great deal of latitude when it
conmes to summati ons. Had an objection been nade and sustained to
any of the comments conplained of, the likely renedy woul d have
been to remind the jury that argunent is just that, that it does
not constitute evidence, and that it is the jury s recollection
of the evidence that controls. Furthernore, it is clear fromthe
record that the jury was given the standard instruction

explaining that closing argunents do not constitute evidence
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both at the beginning of the trial (DAT. 783) and immedi ately
preceding the closing argunents. (DAT. 1377) Wen evaluating
prejudice a court should presune “that the judge or jury acted
according to law.” Strickland, 466 U S. at 694. This court nust,
therefore, presune that the jury followed that instruction.
Thus, Defendant has failed to establish that, but for counsel’s
error, a reasonable pobability of a different outconme exists

The claimwas properly deni ed.

1. THE LOWER COURT PROPERLY DENIED THE CLAIM OF

| NEFFECTI VE ASSI TANCE OF COUNSEL BASED ON AN
ALLEGED CONFLI CT OF | NTEREST.

Def endant asserts that the lower court erred in summrily
denying his claim that his trial counsel Arthur Carter was
ineffective due to an actual conflict of interest stemming from
the State’s investigation of M. Carter’s alleged overbilling in
court appointed cases. This claim is procedurally barred and
facially insufficient and was, therefore, properly summarily
deni ed.

Def endant repeatedly cites to articles in the Mam Herald
as support of his allegation that trial counsel Arthur Carter
was being investigated by the State Attorney’s Ofice at the

sanme tinme he was representing Defendant. In light of the public

forum in which these devel opnments were being discussed at the
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time, which included several front-page stories, Defendant nust
concede, that the facts that form the basis of this alleged
conflict were public know edge. This Court has previously barred
a claim of ineffective assistance of counsel predicated on the
exi stence of a conflict of interest where the facts underlying
the conflict were public know edge prior to a Defendant’s filing
of his post conviction notion. Henderson v. Singletary, 617 So.
2d 313 (Fla. 1993). This claim should have been brought on
di rect appeal. As it was not, this claim is procedurally
barred.

Even if the claim were not procedurally barred, it was
still properly denied summarily as the claim is facially
insufficient. To establish a claim of ineffective assistance of
counsel based on a conflict of interest, the defendant nust
denonstrate (1) that counsel actively represented conflicting
interests, and (2) that this actual conflict of interest
adversely affected his lawer's performance. Wight v. State,
857 So. 2d 861 (Fla. 2003); see also Cuyler v. Sullivan, 446
US 335 350 (1980)(ruling that in order to establish an
ineffectiveness claim premsed on an alleged conflict of
interest, the defendant nust "establish that an actual conflict

of interest adversely affected his | awer's perfornmance.")
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First, Defendant fails to show that a conflict in fact

existed. In Herring v. State, 730 So. 2d 1264, 1267 (Fla. 1998),

this Court noted that "[t]o denonstrate an actual conflict, the
defendant nust identify specific evidence in the record that
suggests that his or her interests were inpaired or conprom sed
for the benefit of the attorney or another party." Mreover, in
M ckens v. Taylor, 535 U S 162, 174-76 (2002), the Court nade
clear that Cuyler was a limted exception for conflicts of

interest resulting from representation of nultiple defendants.

The Court pointed out that Cuyler was not intended to apply

outsi de such a context and noted that it had never even applied
the test to a successive representation case, |et alone other
clainms of conflict of interest:

It nmust be said, however, that the | anguage of
Sullivan itself does not clearly establish, or indeed
even support, such expansive application. "Until," it
said, "a defendant shows that his counsel actively
represented conflicting interests, he has not
established the constitutional predicate for his claim
of ineffective assistance.” 446 U. S. at 350 (enphasis
added). Both Sullivan itself, see id. at 348-349, and
Hol | oway, see 435 U.S. at 490-491, stressed the high
probability of prejudice arising fromnultiple
concurrent representation, and the difficulty of
proving that prejudice. See also Ceer, Representation
of Multiple Crimnal Defendants: Conflicts of Interest
and the Professional Responsibilities of the Defense
Attorney, 62 Mnn. L. Rev. 119, 125-140 (1978);

Lowent hal , Joint Representation in Crimnal Cases: A
Critical Appraisal, 64 Va. L. Rev. 939, 941-950
(1978). Not all attorney conflicts present conparable
difficulties. Thus, the Federal Rules of Crim nal
Procedure treat concurrent representation and prior
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representation differently, requiring a trial court to
inquire into the likelihood of conflict whenever
jointly charged defendants are represented by a single
attorney (Rule 44(c)), but not when counsel previously
represented another defendant in a substantially
related matter, even where the trial court is aware of
the prior representation. See Sullivan, supra, at
346, n. 10 (citing the Rule).

This is not to suggest that one ethical duty is nore
or less inportant than another. The purpose of our
Hol | oway and Sul li van exceptions fromthe ordinary
requi rements of Strickland, however, is not to enforce
t he Canons of Legal Ethics, but to apply needed
prophylaxis in situations where Strickland itself is
evidently inadequate to assure vindication of the
defendant's Sixth Amendnent right to counsel. See N X
v. Witeside, 475 U. S 157, 165, 89 L. Ed. 2d 123, 106
S. C. 988 (1986) ("Breach of an ethical standard does
not necessarily nake out a denial of the Sixth
Amendnent guar ant ee of assistance of counsel™). In
resolving this case on the grounds on which it was
presented to us, we do not rule upon the need for the
Sul I'i van prophylaxis in cases of successive
representation. Wether Sullivan should be extended to
such cases remains, as far as the jurisprudence of
this Court is concerned, an open question.

ld. at 175-76. In Beets v. Collins, 65 F.3d 1258 (5th Cr
1995) (en banc), which was cited with approval in Mckens, the
Court refused to apply Cuyler to conflicts of interest outside
the area of nultiple representations. In doing so, the Court
reasoned that applying Cuyler to alleged conflicts of interest
that were not based on mnmultiple representation would allow the
Cuyl er exception to swallow the Strickland rule.

Her e, Defendant does not claima conflict of interest based
on nultiple representation. Instead, Defendant asserts that

Carter had a conflict because he was being investigated for
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all egations of overbilling by the State Attorneys’ Ofice, and
that because the presiding judge was on the Bar Conmttee,
Carter had an incentive to incur fewer expenses in preparing the
trial.

Def endant cites to United States v. MlLain, 823 F.2d 1457
(11'" cr. 1987), in support of a finding of conflict where a
defense attorney is under investigation by the sanme prosecuting
agency that is prosecuting the case at issue. In MLain, the
court found that the conflict adversely affected the
representati on because there was evidence that prolonging the
trial was to the benefit of defense counsel. Mre recently, in
United States v. Novaton, 271 F.3d 968 (11'" Cir. 2001), the
Eleventh Circuit found that, although it was unclear whether a
conflict in fact existed or not where there was an allegation
that the defense attorney was under investigation by the US
Attorney’s Ofice, Defendant had failed to show any adverse
i npact on the representation. 1d. The court found that the facts
presented to the lower court, nanely a bill of particulars
establishing that the defense attorney nmay have been an
uni ndi cted coconspirator and sonme notes from a neeting that
appears to have taken place after the trial was over informng
defense counsel’s attorney that he was not under investigation

were insufficient to determne whether there was an actual
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conflict. However, the court upheld the [ower court’s denial of
t he cl ai m because the defendant had failed to establish adverse
inpact. It follows from both MLain and Novaton that the nere
suggestion that counsel is wunder investigation by the sane
prosecuting agency is insufficient to establish an actual
conflict exists. Oher than nmaking an unsupported allegation
that the investigation created an incentive for Carter to
mnimze tinme and expense incurred in the preparation of the
case, Defendant fails to establish how the investigation created
a conflict.

Even if an actual conflict could be established,
Defendant’s claim fails for failure to show how the alleged
conflict adversely affected his attorney’'s representation. 1In
M ckens, the U S. Suprene Court explained that, in its earlier
decisions on conflict, when the court spoke of an actual
conflict of interest it necessarily was speaking of a conflict
whi ch adversely affected counsel’s representation. Wthout a
showing of such an inpact, a nere theoretical division of
| oyalties does not anobunt to an actual conflict of interest.
ld. In order to establish adverse effect the Defendant nust:

satisfy three elenents. First he nust point to

some plausible alternative defense strategy or tactic

[that] m ght have been pursued. Second, he nust

denonstrate that the alternative strategy or tactic

was reasonabl e under the facts. Because prejudice is
presuned, the [defendant] need not show that the
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def ense woul d necessarily have been successful if [the
alternative strategy or tactic] had been used, rather
he only need prove that the alternative possessed
sufficient substance to be a viable alternative.

Finally, he nust show sone I|ink between the actual
conflict and the decision to forgo the alternative
strategy of defense. In other words, he nust

establish that the alternative defense was inherently

in conflict wth or not wundertaken due to the

attorney’s other loyalties or interest.

Novaton 271 F.3d at 1011 (quoting Freund v. Butterworth, 165
F.3d 839 at 860).

In his brief, Defendant nerely argues that “the record of
this case is replete with errors and failures conmtted by
Carter that have no reasonable strategic basis” (Defendant’s
Brief, p.68) without any further elaboration. Defendant goes on
to say that the errors began in the guilt phase but were
“i nescapably obvious during the penalty phase where Carter had
sole responsibility.” (Defendant’s Brief p. 69) Furthernore, in
his brief’s fact section, Defendant clains that his anended
nmotion to vacate contended that representation in the penalty
phase was deficient as a result of the conflict. (Defendant’s
Brief, p.19) However, careful review of said notion reveals no
such allegation was made at that time. Rather, the notion
all eged that the adverse inpact was counsel’s failure to object
to the prosecutor’s sumation and the failure to challenge the

canine and forensic evidence. (R 290) Defendant now seeks to

i nproperly change his theory on adverse inpact. This new theory
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that the adverse inpact was Carter’s deficient perfornmance at
the penalty phase is an inpermssible anmendnment of Defendant’s
claim See Giffinv. State, 866 So. 2d 1 (Fla. 2003).

Clearly the original theory of adverse inpact fails on two
counts. First, counsel could have clearly stated objections to
both the closing argunents and the canine evidence wthout
incurring any expense. Second, it is clear fromthe record that
it was Cinton Pitts, not Carter, who was prinmarily responsible
for the guilt phase of the trial and would have, therefore, been
the one to pose such objections or nount such chal |l enges.

Even if the claimthat it was the representation during the
penalty phase that was adversely affected by the alleged
conflict had been properly made, it fails nonetheless. As
Def endant specifically highlights in his discussion of the
adverse inpact on Carter’s representation, no evidentiary
hearing was ordered with respect to the conflict claim However,
as Defendant now tries to allege that the adverse inpact was the
failures at the penalty phase, it is clear that the factual
determ nations to establish the failures conplained of in that
claim and those that would from the basis of Defendant’s newy
al l eged adverse inpact are one in the sane. Def endant had in

excess of three years fromthe tine that the evidentiary hearing
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on the alleged penalty phase failure was ordered and the hearing
bei ng hel d.

Defendant had a full opportunity to ask M. Carter
guestions regarding the basis of a nunber of the decisions on
how to proceed at the penalty phase, including his notives for
not calling a particular witness or another or for not seeking a
mental health eval uation. Def endant did not ask a single open
ended question of M. Carter that m ght have shed sone |light as
to why he took these particular steps in the preparation of the
penal ty phase proceedi ngs.

Def endant also clainms that the alleged conflict caused
Carter not to seek additional funds from the court for
investigation of mtigation. It is unclear how such an
expendi ture, which would not financially benefit Carter hinself,
would cast any further suspicion on his billing practices.
Nonet hel ess, at the evidentiary hearing on the alleged penalty
phase failures, Defendant had a full opportunity to develop the
factual allegation needed to establish this particular claim

Def endant clearly fails to establish a pl ausi bl e
alternative defense strategy that was reasonable under the facts
and that was not chosen as a result of the alleged conflict.
Having failed to establish that either an actual conflict

existed or how that conflict adversely affected counsel’s
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representation, the lower court properly sunmarily denied this

claim

[11. THE LOWER COURT PROPERLY REJECTED THE CLAIM OF

| NNEFFECTI VE ASSI STANCE OF COUNSEL AT THE PENALTY
PHASE.

Def endant contends that the lower court erred in denying
his claim that his counsel was ineffective at the penalty phase
of the trial for (i) failing to retain a nental health expert;
(ti) failing to investigate and present key fact mtigation
wi tnesses, nanely two of Defendant’s teachers and a work
supervisor; (iii) failing to properly prepare those mtigation
W tnesses who were presented; (iv) failing to object to the
aggravating factor of “under sentence of inprisonnment;” (V)
failing to ensure that the jury was properly instructed on
Defendant’s ineligibility for parole if sentenced to life; (vi)
preparing a deficient sentencing neno; (vii) failing to present
further mtigation evidence at the Spencer hearing; and (viii)
failing to object when the court allegedly adopted the State’s
sent enci ng nenor andum

All  of these claims were first brought forward in an
anended notion. None was previously asserted in the original

nmotion to vacate. They are not anplifications or clarifications

of arguments previously asserted, nor are they predicated on
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information newy obtained by virtue of public records
di scl osures. There being no reason why these clains should not
have been brought in the initial notion. The |ower court
properly denied the clains regarding the failure to object to
t he aggravator of “under sentence of inprisonnment” and the claim
al l eging counsel’s failure to present additional evidence at the
Spencer hearing. The remainder of +the clains should have,
i kewi se, been dismissed as untinely by the [ower court. MConn
v. State, 708 So. 2d 308 (Fla. 1998)

Nonet hel ess, the |lower court ordered an evidentiary hearing
on three issues: “1l) [flailure to investigate and present
mtigation evidence, 2) [f]ailure to retain a nental health
expert and tinmely obtain other witnesses, [and] 3) [flailure to
allege to the jury that if defendant were sentenced to life, he
woul d all egedly never be eligible for parole.” (R 388) After
the evidentiary hearing, the court denied all renmaining clains,
finding that none of the testinony at the evidentiary hearing
established either that counsel’s performance was deficient or
the requisite prejudice under Strickland. The court also stated
it would not consider the claim alleging that the State had
authored the trial court’s sentencing order, as it was beyond
the scope of the court’s earlier order, and was unsupported by

any evidence. At that tine, the court also granted the State’s
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renewed notion to preclude the testinony of the expert on the
defense of capital cases. The court’s denial of the clains is
anply supported by conpetent and substantial evidence adduced at
the evidentiary hearing. The court’s findings should, therefore,

be affirnmed. Stephens v. State, 748 So. 2d 1028 (Fla. 1999).

A. ABSENCE OF MENTAL HEALTH M Tl GATI ON EVI DENCE

Def endant first asserts that his trial counsel was
ineffective for failing to retain and present a nental health
expert to testify at the penalty phase of his trial. The |ower
court rejected this claimstating:

No where in this record is there any
suggestion calling for a nental evaluation
Because one is now available does not
establish that there was a | ack of diligence
on the part of trial counsel.
(R 928) (citing Davis v. Singletary, 119 F.3d 1471 (11'" Q.
1997)).

In reviewing these findings, this Court is required to
accept the lower court’s factual findings to the extent that
they are supported by conpetent, substantial evidence. Stephens,
748 So. 2d at 1033-34. However, this Court may independently
review the lower court’s determ nation of whether those facts

support a finding of deficiency and prejudice to support a

hol di ng that counsel was not ineffective. Id.
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Fl orida Courts have often repeated the observation of the
Suprenme Court of the United States in Ake v. klahoma, 470 U S
68, 82 (1985), that Adefendant:s nental condition is not
necessarily at issue in every crimnal proceeding.f MIlls v.
Moore, 786 So. 2d 532 (Fla. 2001); Lopez v. Singletary, 634 So.
2d 1054 (Fla. 1993); MIls v. State, 603 So. 2d 482 (Fla. 1992);
Bertolotti v. State, 534 So. 2d 386 (Fla. 1988); Blanco .
State, 507 So. 2d 1377 (Fla. 1987); Bush v. Wainwight, 505 So.
2d 409 (Fla. 1987) dark v. State, 467 So. 2d 699 (Fla. 1985).
Hence, where there is nothing in the record calling a defendant:s
mental health into question or alerting counsel or the court of
the need for a nmental health evaluation, counsel wll not be
held ineffective in failing to investigate further. Melendez v.
State, 612 So. 2d 1366 (Fla. 1992); see also WIllians v. Head,
185 F.3d 1223 (11th GCir. 1999); Baldwin v. Johnson, 152 F.3d
1304 (11th Gir. 1998).

At the evidentiary hearing, trial counsel Arthur Carter
testified that, in neither his interview of Defendant nor those
of several of Defendant’s famly nenbers, was there ever any
mention of any behavior that would | ead anyone to concl ude that
Def endant had any psychological issues. (R 1226) On the
contrary, each one of Defendant’s sisters, his nother, his

friend, the nother of two of his four children, and Defendant
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himsel f, all of whom were interviewed by defense investigator
Geller, and subsequently testified at the penalty phase,
consistently stated that Defendant had a good upbringing; that
he was never involved in fights; that he was never expelled from
school; that he had never abused drugs or alcohol; and that he
was a loving and caring father, all of which tend to negate the
exi stence of a personality disorder. (R 1229; DAT. 1497-1535;
DX C)

The report prepared by investigator Celler, which Defendant
i ntroduced at the evidentiary hearing, contains sumraries of the
interviews he conducted with Defendant, his nother, his three
sisters, one of the nothers of his children, two of his best
friends and his forner babysitter. Each and every one of the
summaries states that the individual interviewed stated, in one
way or another, that Defendant had enjoyed a normal chil dhood
and upbringing. (DX C CP3355-81) They all consistently reported
t hat Def endant had never abused al cohol or drugs; that Defendant
had been an average student; and that he was not a violent
person. Id. As is detailed in the investigator’'s invoice at the
end of the report, some of the interviews were rather |engthy.
Geller reported spending three hours interviewi ng Defendant’s
nmot her and a total of four hours interviewing his three sisters.

(DX C) Despite the fact that the subjects of famly life and
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Defendant’s upbringing were <clearly discussed during these
interviews, not one of the nine individuals interviewd ever
menti oned any incident of violence in the Sins househol d.

The summary of Defendant’s interview further highlighted
t he absence of any evidence suggesting a nental evaluation was
appropriate. @ller reported interviewi ng Defendant for a tota
of four hours, over a period of three days. (DX C) The summary
of the information gleaned from those interviews extends five
pages. These facts al one suggest that Defendant was candid and
forthcom ng about providing the investigator with information
In fact, the report states that Defendant specifically stated to
Geller that he had never been beaten or abused by his parents;
that he had an adequate wupbringing; and that he had never
observed any viol ence between his parents or between his parents
and siblings. (DX C CP3355)

Furthernore, Defendant’s own nental health expert, Dr.
Charles Golden, testified that, in reviewng the materials
pertaining to the case, he read several depositions of
Defendant’s famly nmenbers taken at the tine of trial. He
stated that, in those depositions, the individuals were
specifically asked about physical abuse and related subjects,
and that each denied anything of a sort ever occurred in the

Si ms househol d. He agrees that, at the tine, they consistently
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reported a happy and nornal famly life. (R 1045- 46)
Furthernore, in his own interview of Defendant, Dr. Golden is
told by Defendant that his famly had nothing to do with what he
had done. (R 1046)

Under very simlar facts, this Court has previously found
that trial counsel was not ineffective for failing to uncover a
defendant’ s abusive wupbringing clained in a post conviction
notion, where there was testinony at the time of trial fromthe
def endant and his nother that the defendant had been a carefree
child who had enjoyed a normal chil dhood. Correll v. Dugger,
558 So. 2d 422, 426, n.3 (Fla. 1990). In that case, the
def endant had testified at the tine of trial that he was close
to and loved his father but later clainmed that his deceased
father had been abusive. This Court found that “given the fact
that dianetrically opposite testinony was given by [defendant]

and his nother,” trial counsel could not be deened ineffective
for failing to delve deeply enough into the defendant’s famly
history. 1d

Def endant specifically contends that counsel should have
gl eaned from the fact that Defendant was struck by a car at a
very young age that a nental health exam nation was appropriate,

because it alerted to the possibility of brain damage. However,

all the evidence available to counsel at the tinme of trial
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points to the absence of such injury. Hospital records relating
to that incident were sought and obtained. The records indicate
that there was no |oss of consciousness and that the child' s
pupils were equal and reactive to light (DX C CP3347), both of
whi ch negate the presence of injury to the brain. The other
injuries reported by Defendant were clearly not serious enough
to require nedical attention. Furthernore, as Carter testified,
in none of the interviews, by either hinself or Celler, of
Def endant, his famly nenbers, or his childhood friend, was
there ever a nention of behavioral changes followi ng any of the
injuries. (R 1229)

Def endant also asserts that the reported difficulty
Def endant experienced in coping with the death of his father
shoul d have alerted counsel that a nental health exam nation was
in order. Although it is true that Defendant’s father’s passing
was repeatedly nentioned by those friends and famly nenbers
interviewed as a particularly difficult tinme for Defendant, it
hardly follows that being devastated over the death of one’'s
father is indication of the presence of nental health issues.
Gief is a normal enption wuniversally experienced by well
adj usted individuals. he can nore easily see how the absence

of such enotion m ght be nuch nore indicative of nental ill ness.
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Def endant al so suggests that the fact that Carter argued to
the jury that Defendant acted under extrene duress at the tine
he killed Oficer Stafford indicates that he should have sought
a nmental health evaluation to support that theory. It is clear
from the record that counsel was putting forth the theory that
the Oficer's alleged threats to Defendant and physical force
all egedly used on Defendant anounted to duress. (DAT. 1588-89)
Carter was not arguing that Defendant was sonehow particularly
susceptible to such a threat, as Dr. Golden now suggests, but
rather that anyone in that position would have felt under
duress. As Carter testified at the evidentiary hearing, this is
a fact to which the Defendant hinself could testify. (R 1210)

Def endant further states that the court failed to nmke
findings of fact in support of its assertion that there was
nothing in the record to support the <conclusion that a
psychol ogi cal evaluation was warranted. Logically one cannot
point to the absence of sonething except to say that there is
such an absence. Defendant cannot blane the court for his own
failure to nmake nore specific allegations as to counsel’s
al l eged failures.

In Ragsdale v. State, 720 So. 2d 203 (Fla. 1998), this

Court articulated that, effective counsel nmnust make reasonable

investigation into mtigation evidence as counsel cannot claim
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to have nmade a tactical decision not to present certain evidence
or that the evidence was not available if it was never even
sought. In Ragsdale, this Court found that trial counsel had
been ineffective for failing to investigate and present a
mul titude of mtigation evidence including nental heal t h
evi dence. In that case, counsel presented only one wtness at
the penalty phase. At the post conviction hearing, nunmerous
W tnesses were called to establish all the mtigation testinony
that woul d have been available at the tine of trial had counsel
conducted a reasonable investigation. There was testinony that
trial counsel had never even contacted all but one of the
defendant’s siblings. There was also testinony that, had those
siblings been contacted, counsel would have l|earned of the
defendant’s head injuries, which were inmediately followed by
certain behavioral changes, as well as the defendant’s abusive
chil dhood environnent, all of which clearly indicated the need
for a nental health eval uation.

The facts in Ragsdale are dianetrically opposite to the
ones in this case. The testinobny at the evidentiary hearing
shows that M. Carter clearly nade all reasonable efforts to
seek mtigation evidence, and there sinply was no indication
that Defendant suffered any nental condition that mght be

uncovered by a nental health exam nation. As detail ed above,

64



the evidence at the evidentiary hearing established that co-
counsel, dinton Pitts, hired an investigator who conducted an
extensive search for mtigation evidence, including conducting
interviews with Defendant’s friends and famly, and even his
former babysitter. Medi cal , school and enploynent records were
sought, obtained and revi ewed. The investigator also reviewed
di scovery materials for additional mtigation evidence. None of
t hese efforts reveal ed any evidence calling for a nental health
eval uati on. But here, unlike in Ragsdale, the investigation was
conduct ed. The w tnesses were sought and, for the nobst part,

found and interviewed, in sone cases for hours.

At the evidentiary hearing, Defendant failed to present a
single witness who was not interviewed by either Geller or
Carter who would have revealed some crucial information that
would have hinted that a psychol ogi cal eval uation was
appropri ate. The only testinony presented at the evidentiary
hearing to support the alleged insufficiency of counsel in
failing to obtain such evaluation was Dr. Golden’' s opinion,
based solely on a review of the docunentary evidence, that the
interviews conducted by the investigator were insufficient.
Al though this testinobny was not objected to, an opinion as to
what is sufficient mtigation investigation is clearly beyond

the scope of Dr. Golden s expertise as a psychol ogi st .
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Furthernore, the excluded testinony of Steven Potol sky was
also elicited to establish that the mtigation investigation was
under par. This opinion was also based solely on a review of
the materials, as Potol sky admtted on cross exam nation that he
never consulted with M. Carter regarding his preparation of the
penal ty phase. The suggestion from both of these opinions is
that Carter’s deficiency was not further interview ng these nine
i ndi vidual s, and that nore discussions with them would have |ed
to a discovery of the Sins’ abusive househol d.

Defendant failed to establish how, given that Carter was
presented with consistent versions of Defendant’s upbringing by
nine separate wtnesses, a reasonable attorney would have
concluded that further interviewng these wtnesses was
necessary. All  nine wtnesses, which includes Defendant
hi msel f, had first hand know edge of Defendant’s chil dhood and
famly life. The sunmaries of the interviews reveal that the
subjects of famly life, quality of upbringing, and the absence
of any other problematic behavior were addressed.

Even if one were to believe that counsel should have
di scounted the famly's version of their normal famly, as they
m ght be reluctant to adnmit to the history of violence, there is
no reasonabl e explanation as to why the babysitter, girlfriend

and two best friends would be, likewise, inclined to hide this
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fact. In explaining the famly's denial of the abuse at the
depositions taken at the time of trial, Dr. Golden specifically
testified that abuse victins are often reluctant to discuss the
abuse. (R 1048) This does not explain why individuals, who
woul d have been in a position to observe the dynam cs of the
househol d, but who were not victins of the abuse thenselves,
woul d consistently report the absence of such abuse.

Furthernore, aside from Dr. Golden’'s testinony that the
famly menbers subsequently and reluctantly recounted to him
facts regarding the abusive environment in which Defendant grew
up, Defendant failed to establish that, at the tinme of trial,
t hese witnesses would have shared that information with counsel,
had counsel done sonmething differently. None of the famly
menbers were called to testify at the evidentiary hearing as to
why they failed to nention any of these facts to either GCeller
or Carter, or how they would have done so under different
ci rcunst ances.

Furthernore, Defendant failed to establish how Dr. Golden’s
testi nony diagnosing Defendant as having Personality Disorder
N. O S. woul d have outweighed the significant aggravating
evidence presented in this case. Therefore, there is no

reasonabl e probability that, had this mtigation evidence been
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presented, the outcone of the penalty phase proceeding would
have been different.

Accordi ngly, there was anple conpetent evidence to support
the trial court’s finding that counsel’s performance was not
deficient in failing to retain a nental health expert, as none
of the evidence available at the tine of the trial indicated a
need for such an evaluation. Therefore, the lower court’s

denial of this claimshould be affirnmed. Stephens

B. COUNSEL’ S FAI LURE TO | NVESTI GATE AND HRESENT KEY
FACT W TNESSES AND | NSUFFI Cl ENT PREPARATI ON CF
THE M TI GATI ON W TNESSES PRESENTED

Def endant next asserts that his trial counsel was
ineffective for failing to investigate and call what he terns
“key fact witnesses,” nanely two of Defendant’s school teachers
and a work supervisor, and for failing to adequately prepare the
fact witnesses who did testify at the penalty phase. After
hearing the testinony from these witnesses at the evidentiary
hearing, the lower court found that:

No w tness had know edge of the defendant’s conduct

after he had left the conmpany at which he worked in

the late 80's, did not know about the defendant’s

prior robbery and could not shed any insight in the 6

to 12 years presiding (sic) this shooting. In

conparing what was shown at trial and what was

presented at the post trial hearing, it is obvious

that there is little between them to show requisite
prej udi ce under Strickland, supra.”
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(R 928) These findings are supported by conpetent and
substantial evidence and should, therefore, be affirned.
St ephens.

At the evidentiary hearing, Def endant attenpted to
establish that Carter’'s efforts wth regard to investigating
mtigation evidence were inadequate, by suggesting that Carter
had never had any conversations with Geller before or after the
investigation naterials were prepared. This is sinply not
supported by the record. Not only did Carter testify that it
was Clinton Pitts, his co-counsel, who had hired Geller, but
Geller’s invoice, which is part of +the exhibit Defendant
introduced into evidence at the hearing, reflects five hours of
Celler’s time were spent in conferences with the law office. (DX
0

Def endant also argues that GCeller stopped investigating
further into mtigation evidence as soon as the 1,000 dollar
al l ocation had been exhausted. H's own exhibit shows the
contrary. The letter preceding the invoice acconpanying said
report clearly states that the invoice does not reflect all the
hours spent, clearly establishing that Celler felt free to do
wor k beyond the allotted anpunt.

Def endant further suggested that Carter’s failure to

request followup on certain efforts by Geller, which were not
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successful, fell below the standard of reasonably effective
counsel. The first of these failures refers to the nedical
records of Mam Christian Hospital, where Defendant was born,
which no longer existed at the time of trial. In light of
Def endant’ s statenent that he had not sought nedical attention
except for the head injury as an infant at Jackson Menorial, and
for a burn at Hi aleah Hospital, this record, had it been found,
woul d have established that Defendant was born.

Def endant al so suggested during his questioning of Carter,
that his failure to request Celler make further attenpts to
| ocate certain former owners and enpl oyees of Tier Construction
or of Buntain Construction was unreasonable. As stated by
Def endant hinself, Tier Construction was no |onger in business
at the tine of the trial. There is no evidence that Defendant
provided any contact information for any of the individuals
listed in the Geller report or that further attenpts would have
been fruitful. Geller reported placing telephone calls to the
owner of Buntain Construction, who did not return the calls.
Defendant failed to establish how further calls to an
unr esponsi ve individual would have hel ped, or what his testinony
m ght have been.

The only affirmative mtigation evidence presented at the

post -conviction evidentiary hearing that mght have been

70



avail able to counsel at the tinme of trial, and which was not
presented during the penalty phase, was the testinony of two of
Def endant’ s grade school teachers and a former work supervisor
Timme Terry, Defendant’s sixth grade teacher and Ms. Rosylen
Cox, who also taught Defendant while he was in elenentary
school, were called to testify at the evidentiary hearing. Their
testinony essentially established that Defendant had been a well
behaved child who did not get into trouble at school. Defendant
failed to establish that failing to call wtnesses who could
only testify to Defendant’s character as a child falls below the
standard of reasonably conpetent counsel. |In fact, as was
brought out during the cross examination of M. Carter, it can
be argued that presenting such evidence would be risky, as a
jury could conclude that the presentation of such renpote
evidence highlights the lack of simlar testinony regarding
Defendant’s nore recent history. Furthernore, it was not
necessary to resort to such possibly harnful tactic of eliciting
such renote evidence, in light of +the nuch nore relevant
testimony of Defendant’s nother, sisters, friend, girlfriend and
past or. Valle v. State, 705 So. 2d 1331, 1334-35 (Fla. 1997);
Breedl ove v. State, 692 So. 2d 874 (Fla. 1997).

Furthernore, there was no prejudice to Defendant in failing

to elicit the testinony of these individuals as there was

71



testinmony presented from four separate w tnesses that Defendant
was a good child, who was never expelled from school, and who
did not have any problens in childhood or while attending
el ementary school (DAT. 1502, 1515, 1518, 1521, 1527). This
period of Defendant’s life was discussed repeatedly throughout
the penalty phase proceeding. Therefore, there is no reasonable
probability that further evidence of Defendant’s good behavior
as a child would have resulted in a |life sentence. Valle.
Defendant simlarly contends that <counsel’s failure to
secure the testinony of Defendant’s former supervisor at Tier
Construction, M. Stanley Earl Thomas, constituted ineffective
assi stance of counsel. M. Thomas’ testinmony essentially
established that Defendant was a good person who worked hard
got along with co-workers and did not get into fights. V.
Thomas al so admtted he had very little contact w th Defendant
in recent years, did not know of Defendant’s prior troubles with
the law or of the existence of three of Defendant’s four
children. Defendant failed to establish that the failure to
elicit this testinony was unreasonable in light of the fact
that, as set forth above, and as is undi sputed, the conpany no
| onger existed at the tine of trial, and efforts were made to

find individuals fornmerly enployed there. Reasonable counsel is
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not required to do all possible investigation, only what is
reasonable. Strickland, 466 U. S. 668.

Finally, Defendant’s suggestion that neither Carter nor
Gell er conducted any mtigation investigation outside of what
was reported on the Geller report is false. As evidenced by the
report, at the tine of its preparation, Celler had not been able
to contact Reverend Johnny Cooper. Yet, this individual
testified at the penalty phase. Cearly soneone made efforts to
| ocate this witness and secure his presence at the penalty phase
pr oceedi ng. Had Defendant asked questions designed to reveal
the true efforts made in securing mtigation evidence, rather
than posing pointed question after pointed question at the
evidentiary hearing, the record mght be clearer on these
points. See Smith V. State, 445 So. 2d 323 (Fla. 1983).

Furthernore, Defendant failed to establish prejudice.
There was testinony relating to Defendant’s enploynent from
other wtnesses. Defendant’s sister not only testified that
Def endant worked at a MDonald’s during high school, but she
also stated that he worked follow ng graduation. (DAT. 1517)
Furthernore, Carter specifically highlighted Defendant’s work
history during his penalty phase summati on. (DAT. 1587-88) As he
correctly pointed out in that argunent, the jury had heard

testinmony from Defendant hinmself during the guilt phase wth
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respect to his enploynent history. |In fact, Defendant had
testified to working for a Mam newspaper prior to high school,
and working at a MDonald’s and as a stock boy while in high
school . ( DAT. 1225) Accordingly, there 1is no reasonable
probability that further evidence of Defendant’s enploynent
history would have resulted in the jury recomending |life.
Val | e.

Def endant next asserts that counsel was ineffective in
failing to adequately prepare witnesses who did testify at the
penalty phase, specifically, Reverend Cooper, Defendant’s nother
and Defendant’s sisters, because counsel allegedly only talked
to them by tel ephone and/or for approximately five minutes in
the hallway prior to their testinony. Once again the record does
not support Defendant’s allegations. First, in response to
whet her Carter had a substantive conversation wth Defendant’s
nmot her prior to the day of the penalty phase, Carter expl ained
that she did not even want to cone at all. (R 1199). The fact
that she did eventually testify is evidence of Carter’s zeal ous
and effective advocacy. See Hodges v. State, 885 So. 2d 338
(Fla. 2003). To suggest that counsel was ineffective for failing
to prepare a reluctant witness is to require nore than what is
reasonabl e under the circunstances. Second, as to Defendant’s

sisters, Carter initially testified that he had spoken to them
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by telephone prior to the day of the proceeding, but |ater
stated that he did not have a present recollection as to having
done so. Merely because the w tness does not renenber having
the discussion does not establish that it did not occur.
Furthernore, Defendant failed to call any of these w tnesses at
the evidentiary hearing to establish what, if any, information
woul d have been testified to by them had they been prepared for
a nore extensive period of time. Smth.

The only specific allegation Defendant nmakes in his brief
regarding what Carter mght have done differently had he
prepared better, was to state that he should not have elicited
from Defendant’s friend that Defendant had used drugs and had
been in a fight in high school. No testinmony was elicited in
support of this allegation. There is no evidence that further
preparation woul d have prevented this response from the w tness
or that not hearing this response would have resulted in a
different recommendation by the jury. Smth.

Def endant further argues that counsel was ineffective for
eliciting the witnesses’ views on the death penalty and that
they did not think Defendant deserved the death penalty because
he had acted in self-defense, a theory which the jury had
clearly rejected. Once again, no testinony was elicited as to

this fact, and Defendant failed to establish that it was an
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unreasonable strategic choice or that prejudice was suffered
fromit. Smth.

In light of the abundant evidence establishing the efforts
made in securing mtigation wtnesses; the fact that nine
W tnesses testified at the penalty phase; the mniml and renote
evidence of additional mtigation wtnesses presented at the
evidentiary hearing; and the absence of prejudice as evidence of
Def endant’s good behavior in elenmentary school and enploynent
hi story was introduced through other wtnesses, there was anple
evi dence to support the lower court’s findings. Their denial of

this claimshould, therefore, be affirmed. Stephens, supra.

C. FAILURE TO OBJECT TO AGGRAVATI NG FACTOR

Def endant next contends that trial counsel was ineffective
for failing to object to the trial court’s adoption of the
State’s proposed aggravator of “under sentence of inprisonnent,”
given that Defendant was on controlled release at the tinme of
t he nurder. All the facts underlying this claim were known at
the tine Defendant’s direct appeal was filed. No facts are
al l eged in support of why this claimcould not have been raised
at the time. This claim was not even raised on Defendant’s
original notion to vacate, but rather, it was raised for the

first time in an untinmely anmended notion. It is for that reason
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that the lower court summarily denied it. More v. State, 820
So. 2d 199 (Fla. 2002). The claimis procedurally barred and the
| ower court’s sunmmary deni al was proper.

Mor eover, as Defendant correctly points out, this Court
decided in Davis v. State, 698 So.2d 1182 (Fla. 1997) that
controlled release constitutes a “sentence of inprisonnent.”
The nmere fact that the claim could have been nade, because the
i ssue had not yet been decided at the tinme, does not change the
fact that the claim would have been neritless. Lockhart wv.
Fretwell, 506 U S. 364 (1993). It is well settled that counsel
cannot be deened ineffective for failing to raise a neritless
claim Kokal v. Dugger, supra. This claim is, therefore,

facially insufficient.

D. JURY | NSTRUCTI ON ON PAROLE ELI G BILITY
Def endant next asserts that trial counsel failed to ensure
t hat the jury was properly instructed on Defendant’s

ineligibility for parole. As with the claimabove, this claimis

also based on facts, all of which were known at the tine
Def endant’ s di rect appeal was filed. Thi s Court has
“consistently recognized that “al | egations of i neffective

assi stance of counsel cannot be used to circunvent the rul e that

post - convi ction proceedi ngs cannot serve as a second appeal’”
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Cherry v. State, supra. There being no reason why this claim
could not have been brought then, this claim is procedurally
barred.

The lower court, nonetheless, ordered an evidentiary
hearing on this issue. The only evidence elicited at the hearing
with regard to this issue was the testinony, which was |ater
excluded, of Steven Potol sky, that the failure of trial counsel
to take further steps to ensure the jury was not confused was
unreasonable. The Jlower court found that “the jury was
unanbi guously instructed that life in inprisonment was wthout
parole.” (R 929) This court nust give deference to the | ower
courts factual finding as it is clearly supported by conpetent
and substantial evidence. Stephens. Moreover, the claim was
properly denied as Defendant did not carry his burden. Smth.

Al though it is clear from the record that during the guilt
phase of the trial, both the court and defense counse
m stakenly suggested that Defendant’s possible sentences were
death or life with the possibility of parole after 25 years
(DAT. 1444, 1471), it is also clear that this mistake was
corrected during the penalty phase, when the sentence was
clearly the pivotal issue. Moreover, during his summation at the
penal ty phase, counsel repeat edl y hi ghl i ght ed t hat a

recomendation of life meant life without parole. (T. 1584-85)
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Furthernore, it is clear that the court also instructed the jury
properly at the conclusion of the penalty phase. (T. 1598-99)
Def endant failed to establish that, in light of these efforts,
by both counsel and the court, to rectify the earlier
m sstatenments, counsel’s actions were unreasonabl e.

Def endant contends that because the jury instructions on
the record do not show the correction the court had stated it
woul d make on the witten jury instruction that was sent to the
jury into the deliberation room that no such correction was in
fact made. The existence of this version of the witten jury
instruction in the record does not establish that the
uncorrected version is the one that nade it into the jury room

In fact, the court’s statenent imediately following the jury

retiring to deliberate establishes the contrary. The court
stated: “[i]f you wll Jlook on the last page of the jury
instructions, | changed the verdict to erase the 25-year
portion. So with that, I amgoing to send them back.”

There being substantial and conpetent evidence to support
the lower court’s finding that the jury was unanbiguously
instructed on the issue, that court’s denial of this claim was

proper and should, therefore, be affirned.
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E. COUNSEL FAI LURES AT THE SPENCER HEARI NG AND ON THE
SENTENCI NG MEMORANDUM

Def endant clains that trial counsel was ineffective because
he presented no additional w tnesses at the Spencer hearing and
made no further argunents to the court, other than correcting
the court’s msinpression that Defendant was twenty-five years
old at the tine of the offense. Defendant nekes no all egation,
what soever, as to what further evidence trial counsel should
have presented at that tine. Ragsdale. Furthernore, the only
evidence introduced at the evidentiary hearing in support of
this claim was the opinion of Steven Potolsky, that Carter’s
performance in this respect was deficient and that, in light of
the jury’ s reconmmendati on “sonething” needed to be done to spare
his client from a death sentence. (R 1344-45) Wen questioned
wth respect to having had the opportunity to present further
evidence to the court in support of a life sentence, M. Carter
testified that he felt the sentencing nenorandum was a
sufficient way to do so (R 1203-04). As no evidence was
presented in support of this claim it was properly denied.
Smith.

Def endant also contends that the sentencing menorandum
prepared by M. Carter was deficient but, again, fails to make
factual allegations as to what shoul d have been included in such

docunent that would have created a reasonable probability of a
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di fferent outcone. Ragsdale. Defendant conplains that there are
typographi cal and grammatical errors and that the nenorandum
fails to support its assertions with references to the facts of
the case. As Carter testified at the evidentiary hearing, in
light of the fact that the trial judge had alertly sat through
the entire proceeding, and was fully aware of the evidence
counsel had presented in support of the argunents laid out on
the neno, it would have been duplicitous to reassert all the
facts and circunstances surrounding each factor Jlisted in
support of a life sentence. (R 1235-36)

As Defendant failed to establish what additional evidence
reasonably conpetent counsel should have presented at the
Spencer hearing; how it was unreasonable not to make further
argunents to the court; or how such further argunments would
create a reasonable probability that the court would have
departed from the jury’'s recommendation, the lower court’s
denial of this claimshould be affirnmed. Smth.

Def endant also argues that counsel was ineffective by
putting forth two theories of mtigating factors, nanely that
Def endant was devastated by the death of his father and that his
crinme was one of reaction, not preneditation, w thout supporting
said claims with nental health expert evidence. It should be

noted that this theory was not presented in the Amended Motion
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Giffin. Nonetheless, this claim nerely rehashes Defendant’s
cl ai m that counsel should have retained a nental health expert.
As was discussed at |ength above, Defendant failed to establish
that counsel’s failure to retain a nental health expert was
unr easonabl e under the circunstances. Here, Defendant also fails
to establish prejudice, in this case as it pertains to his
failure to present such evidence to the judge following the
jury’s reconmmendation. Furthernore, a court does not necessarily
need a nental health expert to properly weigh the fact that
Def endant was devastated by his father’s death. There was
testinony on the record wth regard to that fact from
Defendant’s sisters (DAT. 1516, 1523). Neither does the court
need a nental health expert to consider the argunment that
Defendant’s crime was a result of his fear and not an act of
preneditation. Defendant’s own testinony was sufficient to
support this factor. Both of these factors could be properly
wei ghed by the trial court w thout the assistance of an expert,
and Defendant has failed to show otherwise. See MIIs v. More,
786 So. 2d 532 (Fla. 2001); Lopez v. Singletary, 634 So. 2d 1054
(Fla. 1993); MIlls v. State, 603 So. 2d 482 (Fla. 1992);
Bertolotti v. State, 534 So. 2d 386 (Fla. 1988); Blanco v.
State, 507 So. 2d 1377 (Fla. 1987); Bush v. Wainwight, 505 So.

2d 409 (Fla. 1987) Clark v. State, 467 So. 2d 699 (Fla. 1985).
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Def endant also puts forth in his brief another argunent not
previously stated in the anended notion, nanely that counsel was
deficient in failing to enunerate in the sentencing neno
evi dence of Defendant’s work history beyond his enpl oynent while
in high school. Like the claimregarding nental health evidence,
this claim nmerely rehashes a claim already discussed in another
form As was detailed in the discussion of that claim counse
did put forth evidence of Defendant’s other work history in his
presentation to the jury. Clearly the judge presiding over the
proceedings was aware of this evidence. Furthernore, the
addi ti onal evidence of Defendant’s work history presented at the
evidentiary hearing was found by the Ilower court to be
insufficient to establish the requisite Strickland prejudice.
VWhet her one specific instance of enploynent or another was
included in the nmenorandum to illustrate Defendant’s good work
hi story, the record supports that the court was fully aware of
this fact, and properly considered it. There is no reasonable
probability that such further enphasis on evidence that had
al ready been heard by the court, or even the additional evidence
presented at the post-conviction hearing, would have led the
court to deviate fromthe jury' s recommendation in light of the

abundance of aggravating factors presented. Valle
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Defendant failed to establish that counsel’s perfornmance at
the Spencer hearing or in his preparation of the sentencing
menor andum was deficient. He further failed to establish what
evi dence reasonably effective counsel would have presented, or
how any such evidence would create a reasonable probability of a
different result. Accordingly, the trial court’s denial of this

cl aimwas proper and should, therefore, be affirned.

F. FAAILURE TO OBJECT WHEN COURT ALLEGEDLY ADOPTS
STATE' S SENTENCI NG MEMORANDUM

Defendant finally clains trial counsel was ineffective for
failing to object when the trial court adopted what Defendant
claims is a sentencing nenorandum prepared by the State. The
| ower court refused to consider this claim stating that it had
no evidence to support it. (R 926).

Al the facts underlying this claim were known at the tine
Def endant’s direct appeal was filed. No facts are alleged in
support of why this claim could not have been raised at that
time. This claim was not even raised on Defendant’s original
notion to vacate, but rather, it was raised for the first time
in an untinmely anmended notion, which did not allege why the
claim could not have been brought earlier. Moore, Cherry. The
claim is procedurally barred and the |ower court’s sunmary

deni al was proper
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Even if it were not procedurally barred, Defendant’s claim
is neritless. Defendant’s entire allegation rests on the fact
that the court’s sentencing order is captioned “sentencing
menorandum” that it bears a manually corrected date stanp; and
on the presence of a blank, manually filled in, with respect to
the sentence for Count Il. These characteristics on the face of
the docunents, Defendant alleges, are proof that the State
prepared the docunent. As the |ower court stated, there is no
evidence to support this claim The |lower court’s denial of the

cl ai mwas proper and shoul d be affirned.

V. THE LONER COURT DI D NOT ABUSE | TS DI SCRETION I N
EXCLUD NG THE TESTIMONY OF DEFENSE EXPERT ON
| NEFFECTI VE ASSI STANCE OF COUNSEL
Def endant asserts that the lower court erred in excluding
the testinony of Steven Potol sky, an expert w tness on the issue
of ineffective assistance of counsel in capital cases, at the
evidentiary hearing. The |ower court properly exercised its
di scretion in excluding evidence that it did not find hel pful as
the trier of fact. This claimshould, therefore, be denied.
After a deposition of M. Potolsky was taken, the State
noved to exclude his testinony on the basis that the substance

of the testinony was not one beyond the comon understandi ng of

the trier of fact, as it was obvious from the deposition that
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M. Potolsky's testinony was |limted to giving |egal opinions on
i neffectiveness of counsel. The lower court initially denied
this nmotion, and the testinony was heard.

After being qualified as an expert on the defense of
capital cases and explaining what naterials he reviewed in this
case in rendering an opinion as to the quality of
representation, Steven Potolsky testified that, in his expert
opinion, as it relates to the penalty phase of the trial,
counsel's performance at said proceeding fell below an objective
standard of reasonabl eness for counsel in a death penalty case.
(R 1299) He also concluded that there is a reasonable
probability that the outcone would have been different but for
counsel’s lacking representation. Id. Although this opinion was
heard w thout an objection, it enconpasses the two ultinate
i ssues to be decided by the court at the hearing.

M. Potolsky went on to give a nunber of opinions
predicated on hypotheticals that did not reflect the evidence
presented. It should be noted that M. Carter had already
testified at the tinme Defendant called M. Potolsky to testify.
One such question was whether it would be problematic if the
testinmony at the evidentiary hearing had been that neither M.
Carter nor M. Pitts had ever had a conversation wth

i nvesti gator Gel l er pri or to t he conpl eti on of hi s
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investigation. (R 1310-11) The testinony pertaining to this
point nerely established that Carter had not had such a
conversation with Celler and that it had been Pitts who had
hired him Furthernore, Defendant’s own exhibit indicates that
Geller had spent at least five hours in conferences with the |aw
office on five separate dates. (DX C) Defendant never asked the
| ogi cal question whether M. Pitts had had such a conversation
with Geller or why Carter had not.

Pot ol sky went on to opine that if the testinony at the
evidentiary hearing established that the Geller report was the
only mtigation investigation conducted in preparation for the
penalty phase, this would fall short of the standards of
reasonabl e performance in a capital case. (R 1311) This opinion
is, again, irrelevant, as it does not reflect the evidence in
the case. The testinmony of M. Carter clearly established he
traveled to California to investigate possibly hel pful evidence.
He further testified to several interviews with Defendant, his
friend, his pastor and his famly nenbers including his nother
and three sisters. The opinions rendered by Potol sky based on
m sstatenents of the evidence are irrelevant and serve to
hi ghl i ght why the testinony was not useful to the court.

Pot ol sky went on to state that Carter’s failure to request

any follow-up investigation from Geller fell below standard
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absent a valid strategic reason and that oounsel’s perfornance
in the case was consistent with sonmeone who was concerned about
the County investigating his billing practices. (R 1312-13)
M. Potolsky rendered all of these opinions despite admtting
that he never contacted Carter or Pitts, despite having had the
opportunity to do so, to discuss any of the decisions nade in
t he case.

Pot ol sky further enuner at ed t he actions t hat he
specifically thought were required of reasonable counsel in this
trial such as: establishing better rapport with the famly
menbers so as to gain their trust and reduce their distrust of
the crimnal justice system follow ng up on the indications of
good enploynment history; and further follow ng up on Defendant’s
hi story of head injuries.

He further stated that a reasonably effective |awer would
have gleaned from the Defendant’s troubles wth the I|aw
following the death of his father, which were a deviation from
his prior conduct as a mld nmannered, non-aggressive, well
behaved young nman, that a nental health evaluation was
necessary. (R 1318) He stated that M. Carter did not
adequately investigate or ©present evidence of Defendant’s
enpl oynent history but that he could not opine as to whether

that om ssion constituted prejudice under Strickland. (R 1326-
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27) He further assessed that Carter’s performance in front of
the jury appeared to be unprepared; that he failed to elicit
conpelling testinony from Defendant’s friend and famly; and
that it was ill advised to ask the famly nmenbers their views on
t he death penalty in general.

He also opined that given the instructions given to the
jury regarding the eligibility of parole after a |life sentence,
there was a serious risk of jury confusion on that issue (R
1342); that the sentencing nenorandum submtted by M. Carter
was deficient because it was inartfully worded and contained
t ypographical errors; and that his Spencer hearing presentation
was i nadequate; but he did not specify what should have been
included in either the neno or the Spencer hearing presentation.

At the conclusion of the evidence the State renewed its
nmotion to exclude this testinony. The court granted the renewed
nmotion stating that:

The testinony of Steven Potlosky (sic), Esquire did

not relate to a subject which was beyond the

understanding of the trier of fact is inproper (sic).

| ndeed his opinion of whether prior counsel rendered

effective assistance at trial is inproper. Mor eover,

the question of effective assistance is a question of

law to be applied to the facts of this case and not

subject to testinony pro or con.

(R 927) (citing Freund v. Butterworth, 165 F. 3d at 863 (11'"
Cr. 1999).
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The admssibility of evidence is wthin the sound
di scretion of the trial court, and the trial court's
determ nation wll not be disturbed on appellate review absent a
cl ear abuse of that discretion. Brooks v. State, 2005 Fla. LEXI S
1339 (Fla. 2005) (citing Ray v. State, 755 So. 2d 604, 610 (Fla.
2000) and Zack v. State, 753 So. 2d 9, 25 (Fla. 2000)). The aid
of an expert is appropriate when a trial court determ nes that
the subject is beyond the common understanding of the trier of
fact and that the testinony will aid the trier of fact. Jones v.
State, 748 So. 2d 1012 (Fla. 1999).

As cited by the lower court in its order, in Freund v.
Butterworth, the U S. Court of Appeals for the Eleventh Crcuit
stated that “[p]lermitting ‘expert’ testinmony to establish
i neffective assistance is inconsistent with our recognition that
the issue involved is a mxed question of |law and fact that the
court decides.” Freund, 165 F.3d at 863. Defendant attenpts to
di stinguish Freund by saying that in that case the issue was
whet her trial counsel’s strategy was reasonable while Potolsky’s
testinony in this case was introduced to establish the
prevailing professional normin capital case at the tinme of the
trial. Neither of these assertions is true. The expert wtness

in Freund “opined that the Jlaw firms representation of

[ def endant] fell below the constitutional standard of effective
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representati on because it presented conflicts of interest wth
the law firmis prior representations of [the co-defendants].”
ld. at 857. This is precisely the type of opinion rendered
t hroughout Potol sky’s entire testinony. Furthernore, even if the
testinmony had been restricted to a recitation of t he
professional norns at the tine, these are still nmatters wth
whi ch Judge Carney was very famliar and it was, therefore,
entirely within his discretion to exclude the testinony.

In MCarver v. Lee, 221 F.3d 583 (4'" cir. 2000), in
uphol ding the district court’s denial of an evidentiary hearing,
the U S Court of Appeals for the Fourth Circuit stated that the
def endant “has not explicated how the testinmony of a °‘Iegal
expert’ assessing trial counsel’s performance wuld aid a
federal <court in this particular case in making the |egal
determ nati on  whet her trial counsel was constitutionally
ineffective.” Id. at 598.

It should also be noted that several state courts have
|i kew se upheld a lower court’s decision not to allow the
testinmony of a legal expert on ineffectiveness. In Comonweal th
v. Peterkin, 513 A 2d 373 (Pa. 1986), the Suprene Court of
Pennsyl vania upheld a lower court decision not to allow the
testinony of a | egal expert stating that:

The situation in the instant case is atypical in that
the finder of fact, the judge, was not a layman on the
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subj ect of trial strategies and evi denti ary
consi der ati ons. | ndeed, a trial judge, worth his
salt, would seem to require no experts to advise him
on what a reasonably vigorous advocate would do in any
case. The nore, particularly in a case the facts and
participants of which are known to him Certainly the
trial judge, hinself imersed in the facts and
circunstances of the very trial under scrutiny, is
better able to determ ne from argunent than an all eged
expert on what a perfect trial ought to be. Should it
prove hel pful, however, to a trial judge to hear such
testi nony, he may, but he is not obliged.
ld. at 386; see also Clemmons v. State, 785 S . W2d 524 (M.

1990) (upholding lower court’s exclusion of expert attorney
testinony); State v. Onhler, 366 N.W2d 771 (Neb. 1985)(hol ding
not error for lower court to exclude expert testinony on
i neffectiveness); Lytle v. Jordan, 22 P.3d 666 (N.M 2001)
(stating it is superfluous for expert to advise court on
application of law on ultimate issue of effectiveness); State v.
Moore, 641 A 2d 268 (N.J. Super. Ct. 1994)(uphol ding denial of
evidentiary hearing where the only proffered evidence was
testinony of expert attorney w tness).

Def endant cites State v. Reichmann, 777 So. 2d 342 (Fla.
2000), in support of his claim In Reichmann, the |ower court
did allow the expert testinony of M. Potol sky. Thus, this Court
was not called upon to rule on the propriety of such testinony.
It does not follow that, because one court has admitted certain
evi dence, another court’s exclusion of the same evidence anounts

to an abuse of discretion, especially where the foundation for
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the adm ssibility of the evidence is so fact specific, as is the
case of expert testinony. In contrast to Reichmann, the trier of
fact in this case was an extrenely experienced judge who hinself
tried and certainly presided over nunerous capital nurder cases,
i ncluding the one at issue

In light of the superfluous nature of the testinony, the
finding by the trial court that, having heard the testinony, it
woul d not be helped by it, and the extensive experience of the
trier of fact in matters relating to the trial of capital nurder
cases, the court did not abuse its discretion in excluding

Def endant’ s expert w tness.

V. DEFENDANT' S R NG CLAI M SHOULD BE DENI ED

Def endant argues that Florida s capital sentencing schene
is unconstitutional pursuant to the US. Supreme Court’s
decision in Ring v. Arizona, 536 U S. 584 (2002) because under
said schene the trial judge, not the advisory jury, nakes the
findings of fact required to inpose a death sentence and asks
this Court to reconsider its prior ruling rejecting that
argunent. Both this Court and the United States Suprene Court
have held that Ring does not apply retroactively to cases, such
as this one, where the sentence was final before R ng was

decided. Schriro v. Sumrerlin, 542 U S. 348 (2004); Johnson v.
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State, 904 So. 2d 400 (Fla. 2005). Mbreover, this Court has
repeatedly rejected Ring claims in cases where the death
sentence was supported by the “prior violent felony” and the
“during the course of a felony” aggravators. Ganble v. State,
877 So. 2d 706, 719 (Fla. 2004); Jones v. State, 855 So. 2d 611,
619 (Fl a. 2003). As such, Defendant is entitled to no relief
based on Ring. The claim was properly denied and should be
af firmed.

CONCLUSI ON

For the foregoing reasons, the trial court’s denial of the
notion for post-conviction relief should be affirned.
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