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STATEMENT OF CASE AND FACTS

On March 31, 1992, Defendant was charged with the first
degree murder of Conrado Cal deron. (DAR. 1-4)! Defendant was al so
charged wth conspiracy to commt robbery, attenpted arned
robbery, possession of a firearm during the conmmssion of a
fel ony, and possession of a firearm by a convicted felon. 1d.
The crimes were alleged to have been commtted on March 17,
1992. Id.

Def endant was tried and convicted of all charges. (DAT.
1408-1409) At the conclusion of the penalty phase proceedings
the jury recommended the inposition of the death penalty by a
vote of 7 to 5. (DAR 647; DAT. 1694) A sentencing hearing was
held on June 22, 1994, and August 2, 1994. (S DAR 18-87; DAT.
1721-54) On August 2, 1994, Defendant was sentenced to death for
the nmurder of Conrado Calderon. (DAR 926-42; DAT. 1736-37)
Def endant was also sentenced to fifteen years in prison for
counts 3 and 4 of the indictnment and to life in prison for count
2 of the indictnment with all sentences to run concurrent to each
other and concurrent to the death penalty. (DAR 926-30; DAT.
1736) In a witten sentencing order, the trial court found the

“prior violent felony”, the “during the course of a robbery” and

! The synbols “DAR ", “S-DAR " and “DAT.” will refer to the
record on appeal, supplenental record on appeal and transcri pt
of proceedi ngs, respectively, in Defendant’s direct appeal FSC
Case No. 84, 370.
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the “pecuniary gain” aggravating circunstances. (DAR 931-42)
The trial court recognized that the second and third aggravators
merged and considered them as one. (DAR 932) The trial court
considered all statutory mtigating factors and found themto be
i napplicable or otherwi se unsupported by the record. (DAR 933-
37) The trial court rejected or gave mninmal weight to all non-
statutory mtigating factors argued by Defendant. (DAR 938-41)

On direct appeal, this Court found the follow ng historical
facts:

[ Def endant] asked Hunberto Cuellar to participate
in robbing Conrado Cal deron, who owned a m ni - narket.
Hunberto asked his brother, Lazaro Cuellar, to act as
the getaway driver. The three nen observed Cal deron's
norning routine at his house in Hialeah. Then, before
dawn on the norning of March 17, 1992, the three drove
to Calderon's house where they stopped and waited.
When Cal deron appeared at his front door at 5:40 a.m,
Hunberto and [ Defendant] hid behind a hedge.
[ Def endant] <carried a .38 caliber revolver, and
Hunberto carried a 9 nm automatic pistol. As Cal deron
left his house and approached his Ford Bronco,
Hunmbert o and [ Defendant] approached Cal deron from the
rear and held himin Calderon's driveway between his
Ford and Cadillac autonobiles. During the ensuing
struggle, Hunmberto used his gun to hit Cal deron on the
head. Calderon took out a .38 special revolver and
shot Hunberto in the chest. The injured Hunberto ran
to Lazaro's car. As he ran, Hunberto heard other
shot s. Less than a minute |ater, [Defendant] arrived
at Lazaro's car and told Hunberto that [Defendant] had
shot Cal deron. No noney was taken. The three drove to
a hospital in H aleah. On the way, [Defendant] told
Hunberto to say that Hunberto had been shot by soneone
who had robbed him

At the hospital, police recovered Lazaro's car
containing Hunberto's 9 mm automatic pistol. The
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pistol was still fully |oaded and had hair enbedded in
the slide, which was consistent with the gun having
been used to hit soneone on the head. The sane day,

Hunberto was taken to the H aleah Police Station

where he gave a sworn statenent that matched his |ater
testinmony for the State. Wen [Defendant] was arrested
on March 24, 1992, he had shaved his head and noved
out of his normal residence. Itens recovered fromthe
scene included a bank bag, which was under the victim
and contained $2,089, and other cash which was in
Cal deron's pocket s and wal | et . [ Def endant]'s
fingerprints were found on Calderon's Cadillac,
adj acent to where Calderon's body was found.
Cal deron's gun was found under his body. Casings and
bullets were recovered from the scene and from the
victims body. An x-ray of Hunberto showed that the
bullet lodged near his spine was consistent wth
Cal deron's .38 special. Three of the four .38 caliber
shots that hit Calderon were fired from point-blank
range, and the last was fired from less than six
i nches away.

Mendoza v. State, 700 So. 2d 670, 672 (Fla. 1997).
On appeal, Defendant raised the foll ow ng issues:

l.
THE EVIDENCE PRESENTED WAS | NSUFFICIENT BEYOND A
REASONABLE DOUBT, TO CONVICT TH'S DEFENDANT FOR
BURGLARY, REQUI RING THE VACATION OF BOTH H S BURGLARY
AND FELONY MJURDER CONVI CTI ONS.

.
THE TRIAL COURT ERRED IN ALLONNG THE STATE TO
| NTRODUCE AS SUBSTANTIVE EVIDENCE, THE PRI OR SWORN
STATEMENT OF HUMBERTO CUELLAR

(I
THE TRI AL COURT ERRED | N DENYI NG THE DEFENDANT-S MOTI ON
FOR M STRIAL FOLLON NG I TS OQUT OF COURT COVMUNI CATI ONS
W TH THE JURY.

V.
THE TRI AL COURT ERRED | N DENYI NG CHALLENGES FOR CAUSE
TO PROSPECTI VE JURORS PREDI SPOSED TO | MPOSE THE DEATH
PENALTY.



V.
THE TRI AL COURT ERRED | N EXCLUDI NG M TI GATI ON EVI DENCE
DURI NG THE PENALTY PHASE.

VI .
THE TRI AL COURT ERRED | N FAI LI NG TO SUSTAI N DEFENDANT=S
OBJECTIONS AND GRANT A M STRIAL WHERE THE STATE BOTH
ELI Cl TED THAT [ DEFENDANT] HAD PENDI NG ROBBERY CHARCES
AND ALSO COVWMENTED ON PENDI NG CHARGES DURI NG CLOSI NG
ARGUNVENT.

VII.
THE TRIAL COURT ERRED IN FIND NG THAT THE | NSTANT
MURDER WAS COWM TTED FOR PECUNI ARY GAI N.

VI,
THE TRIAL COURT ERRED |IN ENTERING |ITS SENTENCI NG
ORDER.
I X.
THE DEATH PENALTY |S NOT PROPORTI ONALLY WARRANTED | N
TH S CASE.

Initial Brief of Appellant, FSC Case No. 84, 370.

This Court upheld Defendant’s conviction and sentence
specifically ruling that because the elenents of attenpted arned
robbery were proven beyond a reasonable doubt, it need not reach
the issue of whether the State had proved the underlying felony
of burglary and rejecting Defendant:s clains of error wth
respect to the admssion of Hunberto Cuellar:s prior sworn
statenent, allegedly inproper comrunications with the jury, the
denial of certain cause challenges, and the exclusion at the
penalty phase of a copy of Defendant’s asylum request. Mendoza

700 So. 2d at 673-75. This court further found that the defense
4



expert was properly cross-exam ned concerning his know edge of
Def endant=s involvenent in other crimnal acts. I|d. at 677.
Al though it was error to allow the State to nention crimnal
charges arising from specific bad acts, this Court found that
the error was harml ess beyond a reasonable doubt. 1d. at 678
Finally, this Court found Defendant:s sentencing clains to be
wi t hout merit. | d. at 678-79. Def endant’s Petition for
Certiorari in the United States Supreme Court was denied on
Cctober 5, 1998. Mendoza v. Florida, 525 U. S. 839 (1998).

On Septenber 9, 1999, Defendant filed a shell notion for
post -conviction relief.? Despite being permitted tine to anmend
the facially insufficient notion® Defendant attenpted to appea
the dismssal of the initial notion. This Court dismssed the
appeal and ordered that Defendant Atinmely conply with the order
of the circuit court in respect to anending the notion for
post -conviction relief so that this case is not further del ayed. (

Mendoza v. State, 751 So. 2d 51 (Fla. 2000).

2 Defendant claimed that a conplete motion could not be
filed because no records had been sent to the repository and
reserved the right to anmend following receipt of docunents
requested. After a hearing on the notion, at which the State
presented docunmentation showi ng that records had been submtted,
Judge Postman found that Appellant:s failure to file tinely a
conpl eted notion was due to his own |ack of diligence.

% Judge Postman had originally denied the notion without
prejudice to refiling and granted sixty (60) days to anend.
However, when Appellant conplained that the dismssal would
adversely affect his ability to seek federal habeas corpus
relief, the judge vacated the di sm ssal

5



Defendant finally filed his anended notion for post
conviction relief on Septenber 5, 2000, raising 28 clains:

l.

[ DEFENDANT] 1S BEING DENIED H'S RI GHTS TO DUE PROCESS
AND EQUAL PROTECTI ON AS GUARANTEED BY THE EI GHTH AND
FOURTEENTH AMENDMENTS TO THE UNTIED [sic] STATES
CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTI ON, BECAUSE ACCESS TO THE FILES AND
RECORDS PERTAINING TO [ DEFENDANT:S] CASE IN THE
POSSESSI ON O CERTAIN STATE AGENCIES HAVE BEEN
W THHELD I N VI CLATI ONS OF CHAPTER 119, FLA. STAT., AND
FLAAR CRIM P. 3.852. [DEFENDANT] CANNOT PREPARE AN
ADEQUATE 3.850 MOTION UNTIL HE HAD RECEIVED PUBLIC
RECORDS AND HAS BEEN AFFCORDED DUE Tl ME TO REVI EW THOSE
MATERI ALS AND AMEND.

.

[ DEFENDANT=S] CONVI CTI ONS ARE MATERI ALLY UNRELI ABLE
BECAUSE NO ADVERSARI AL TESTING OCCURRED DUE TO THE
CUMULATIVE EFFECTS OF | NEFFECTIVE ASSI STANCE OF
COUNSEL, THE W THHOLDI NG OF EXCULPATORY OR | MPEACHVENT
MATERI AL, NEWY DI SCOVERED EVI DENCE, AND/ OR | MPROPER
RULINGS OF THE TRIAL COURT, IN  VIOLATION OF
[ DEFENDANT:S] RI GHTS AS GUARANTEED BY THE FI FTH, SI XTH,

El GHTH AND FOURTEENTH AMENDMENTS.

(I

[ DEFENDANT] WAS DEPRIVED OF HI'S RI GHTS TO DUE PROCESS
UNDER THE FOURTEENTH AMENDMENT TO THE UNI TED STATES
CONSTI TUTION AS WELL AS HS RIGHTS UNDER THE FIFTH,
SI XTH, AND EIGHTH AMENDMENTS, BECAUSE THE STATE
W THHELD EVI DENCE THAT WAS MATERI AL AND EXCULPATORY | N
NATURE. SUCH OM SSI ONS RENDERED DEFENSE COUNSEL:-S
REPRESENTATI ON | NEFFECTI VE AND PREVENTED A FULL
ADVERSARI AL TESTI NG OF THE EVI DENCE.

V.
[ DEFENDANT-S] RI GHTS UNDER THE FIFTH, SIXTH, EI GHTH,
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTION WERE VI OLATED BY  COUNSEL:-S
DEFI Cl ENCI ES OR BEI NG RENDERED | NEFFECTI VE BY STATE
AND COURT ACTI ON.



V.

[ DEFENDANT] WAS DENIED A FAIR TRIAL AND A FAR
REL| ABLE AND | NDI VI DUALI ZED CAPI TAL SENTENCI NG
DETERM NATION IN VIOLATION OF THE FIFTH,  SI XTH,
El GHTH, AND FOURTEENTH  AMENDMENTS, BECAUSE THE
PROSECUTORS ARGUMENTS AND THE TRI AL COURT:-S STATEMENTS
AT THE GUILT/I NNOCENCE AND PENALTY PHASES PRESENTED
| MPRESSI BLE CONSI DERATI ONS TO THE JURY, M SSSTATED THE
LAW AND FACTS, AND WERE | NFLAMVATORY AND | MPROPER
DEFENSE COUNSEL-S FAI LURE TO RAISE PROPER OBJECTI ONS
WAS DEFI Cl ENT PERFORVMANCE WHI CH DEN ED [ DEFENDANT]
EFFECTI VE ASSI STANCE OF COUNSEL.

VI .
[ DEFENDANT] WAS DENNED HS RIGHTS UNDER AKE V.
OKLAHOVA AT THE GU LT AND PENALTY PHASES OF HI'S
CAPI TAL TRIAL, WHEN COUNSEL FAILED TO OBTAIN AN
ADEQUATE MENTAL HEALTH EVALUATION AND FAILED TO
PROVI DE THE NECESSARY BACKGROUND | NFORVMATION TO THE
MENTAL HEALTH CONSULTANT | N VI OLATI ON OF [ DEFENDANT:S]
RI GHTS TO DUE PROCESS AND EQUAL PROTECTI ON UNDER THE
FOURTEENTH AMENDVENT TO THE UNI TED STATES
CONSTI TUTI ON, AS WELL AS H' S RI GHTS UNDER THE FI FTH,
SI XTH, AND EI GHTH AMENDMENTS.

VI,

[ DEFENDANT] WAS DENIED THE EFFECTIVE ASSI STANCE OF
COUNSEL AT THE SENTENCING PHASE OF HI'S TRIAL IN
VIOLATION OF THE SIXTH, El GHTH, AND FOURTEENTH
AMENDMENTS. TRI AL COUNSEL WAS RENDERED | NEFFECTI VE BY
THE TRI AL COURT-S AND STATE:S ACTI ONS. TRI AL COUNSEL
FAI LED ADEQUATELY TO I NVESTI GATE AND PREPARE
M TI GATI NG EVI DENCE, FAILED TO RETAIN MENTAL HEALTH
EXPERTS OR OTHER EXPERTS AND FAILED TO PROVIDE THEM
WTH TH'S M Tl GATI ON, AND FAILED ADEQUATELY TO
CHALLENGE THE STATESS CASE. COUNSEL FAI LED ADEQUATELY
TO OBJECT TO ElI GHTH AMENDMENT ERROR. [ DEFENDANT:=S] DUE
PROCESS RI GHTS WERE VI OLATED, NO ADVERSARI AL TESTI NG
OCCURRED, COUNSEL-S PERFORMANCE WAS DEFI Cl ENT, AND AS A
RESULT, [ DEFENDANT:S] DEATH SENTENCE | S UNRELI ABLE.

VI,
[ DEFENDANT] |'S | NNOCENT OF FI RST DEGREE MURDER AND WAS
DENI ED AN ADVERSARI AL TESTI NG

I X.
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[ DEFENDANT] IS INNOCENT OF THE DEATH PENALTY.
[ DEFENDANT] WAS SENTENCED TO DEATH I N VI OLATI ON OF THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

X.

[ DEFENDANT:S] SENTENCE OF DEATH VI OLATES THE FIFTH,
SI XTH, EIGHTH, AND FOURTEENTH AMENDVMVENTS BECAUSE THE
PENALTY PHASE JURY | NSTRUCTI ONS WERE | NCORRECT UNDER
FLORI DA LAW AND SHI FTED THE BURDEN TO [ DEFENDANT] TO
PROVE THAT DEATH WAS | NAPPROPRI ATE AND BECAUSE THE
TRIAL COURT EMPLOYED A PRESUMPTION OF DEATH |IN
SENTENCI NG [ DEFENDANT] .  TRI AL GOUNSEL WAS | NEFFECTI VE
FOR NOT OBJECTI NG TO THESE ERRORS.

Xl .

[ DEFENDANT=S] GUI LTY VERDI CT AND JURY RECOMVENDED DEATH
SENTENCE ARE CONSTI TUTI ONALLY UNRELI ABLE I N VI OLATI ON
OF THE SIXTH, EIGHTH, AND FOURTEENTH AMENDVENTS,
BECAUSE THE TRIAL COURT ERRONEQUSLY | NSTRUCTED
[ DEFENDANT=S] JURY ON THE STANDARD BY WHI CH THEY MJST
JUDGE EXPERT TESTI MONY. THE JURY MADE DECI SI ONS OF
LAW THAT SHOULD HAVE BEEN W TH THE PROVI NCE OF THE
COURT.

X,

[ DEFENDANT:S] SENTENCE OF DEATH 1S PREM SED UPCN
FUNDAMENTAL ERROR BECAUSE THE JURY RECEI VED | NADEQUATE
GUI DANCE CONCERNI NG THE AGGRAVATI NG Cl RCUMSTANCES TO
BE CONSI DERED. FLORI DA'S STATUTE SETTING FORTH THE
AGGRAVATI NG CI RCUMSTANCES TO BE CONSIDERED IN A
CAPITAL CASE |IS FACIALLY VAGUE AND OVERBROAD I[N
VI OLATION OF THE EI GATH AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON.

X,

[ DEFENDANT:S] DEATH SENTENCE |S FUNDAMENTALLY UNFAI R,
ARBI TRARY, CAPRICI QUS, AND UNRELI ABLE, I N VI OLATI ON OF
THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS
DUE TO THE STATE:S |NTRODUCTION OF NON-STATUTORY
AGGRAVATI NG FACTORS AND THE STATE:S ARGUMENTS UPON NON-
STATUTORY  AGGRAVATI NG FACTORS. DEFENSE  COUNSEL:-S
FAILURE TO OBJECT OR ARGUE EFFECTIVELY CONSTI TUTED
| NEFFECTI VE ASSI STANCE.

XI'V.
8



[ DEFENDANT=S] SENTENCI NG JURY WAS M SLED BY COMMENTS,
QUESTI ONS, AND | NSTRUCTI ONS THAT UNCONSTI TUTI ONALLY
AND | NACCURATELY DI LUTED THE JURY-S SENSE OF
RESPONSI Bl LI TY TOMRDS SENTENCI NG IN VI CLATION OF THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON. TRI AL COUNSEL WAS | NEFFECTI VE FOR NOT
PROPERLY OBJECTI NG

XV.

[ DEFENDANT] IS DENIED HI'S FIRST, SIXTH, EIGHTH AND
FOURTEENTH AVMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTI ON AND 'S DENI ED EFFECTI VE
ASSI STANCE OF COUNSEL IN PURSING H S POST- CONVI CTI ON
REMEDI ES BECAUSE OF THE RULES PRCHI Bl TI NG [ DEFENDANT:S]
LAWERS FROM |INTERVIEWNG JURORS TO DETERMNE |IF
CONSTI TUTI ONAL  ERROR WAS PRESENT.

XVI .

[ DEFENDANT] WAS DENIED HI'S RIGATS GUARANTEED BY THE
El GHTH AND FOURTEENTH AMENDMENTS AND HIS RIGHT TO
EFFECTI VE ASSI STANCE OF COUNSEL AS GUARANTEED BY THE
SI XTH AMENDMVENT TO THE UNI TED STATES CONSTI TUTI ON WHEN
TRI AL COUNSEL FAI LED TO OBJECT WHEN THE STATE ATTORNEY
OVERBROADLY AND VAGUELY ARGUED AGGRAVATI NG
Cl RCUMSTANCES IN VIOLATION OF ESPINGCSA V. FLORI DA
STRINGER V. BLACK, SOCHOR V. FLORI DA  NAYNARD V.
CARTWRI GHT, HI TCHCOCK V. DUGGER

XVI 1.

[ DEFENDANT] IS DENIED HI S RI GHTS UNDER THE ElI GATH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND UNDER THE CORRESPONDI NG PROVI SI ONS OF
THE FLORI DA CONSTI TUTI ON, AND RECOGNI ZED APPLI CABLE
PRECEPTS OF | NTERNATI ONAL LAW BECAUSE EXECUTI ON BY
ELECTROCUTI ON AND/ OR LETHAL I NJECTION IS CRUEL AND/ OR
UNUSUAL AND | NHUVAN AND DEGRADI NG TREATMENT AND/ OR
PUNI SHVENT.

XVITT.
FLORI DA-S CAPI TAL SENTENCI NG STATUTE 'S
UNCONSTI TUTI ONAL ON I TS FACE AS APPLIED IN TH S CASE,
BECAUSE | T FAILS TO PREVENT THE ARBITRARY AND
CAPRICIQUS | MPOSI TION OF THE DEATH PENALTY. TO THE
EXTENT TH'S |ISSUE WAS NOI' PROPERLY PRESERVED,
[ DEFENDANT] RECEI VED | NEFFECTI VE ASS| STANCE OF
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COUNSEL.

Xl X
[ DEFENDANT] WAS DENIED H'S RIGHT TO A FAIR AND
| MPARTI AL JURY BY PREJUDI Cl AL PRETRI AL PUBLICITY AND
BY THE LACK OF A CHANGE OR VENUE. TRI AL COUNSEL
RENDERED | NEFFECTI VE ASSI STANCE IN THI S REGARD AND/ OR
THE TRI AL COURT ERRED.

XX.
THE EIGATH AMENDVENT AND [ DEFENDANT-S] DUE PROCESS
RI GHTS WERE VI OLATED BY THE SENTENCI NG COURT-S REFUSAL
TO FIND AND/ OR CONSI DER THE M TI GATI NG Cl RCUMSTANCES
CLEARLY SET OUT I N THE RECORD.

XXI .
THE TRI AL COURT-S SENTENCI NG ORDER DCES NOT REFLECT AN
| NDEPENDENT WEI GHI NG OR REASONED JUDGMVENT, CONTRARY TO
FLORI DA LAW AND THE EI GHTH AND FOURTEENTH AMENDMENTS.

XX
[ DEFENDANT] WAS DENIED A PROPER DI RECT APPEAL OF HI'S
CONVI CTI ON AND DEATH SENTENCE, CONTRARY TO FLORI DA LAW
AND THE SI XTH, EIGHTH AND FOURTEENTH AMENDMENTS, DUE
TO OM SSIONS IN THE RECORD. TRI AL COUNSEL RENDERED
| NEFFECTI VE ASSI STANCE I N THI S REGARD.

XXIT.
THE JURY AND JUDGE WERE PROVI DED W TH AND RELI ED UPON
M S| NFORVMATI ON OF CONSTI TUTI ONAL MAGNI TUDE I'N
SENTENCI NG [ DEFENDANT] TO DEATH, IN VIOLATION OF
JOHANSON V. M SSISSIPPI, 108 S. C T. 1981 (1988), AND
THE FI FTH, SI XTH, ElI GATH AND FOURTEENTH ANMENDMENTS.

XXI'V.
[ DEFENDANT-S] DEATH SENTENCE |S PREDI CATED UPON AN
AUTOVATI C AGGRAVATI NG Cl RCUMSTANCE, CONTRARY TO THE
El GHTH AND FOURTEENTH ANMENDMENTS. TRI AL COUNSEL
RENDERED | NEFFECTI VE ASSI STANCE I N TH S REGARD.

XXV.
[ DEFENDANT] WAS DENIED H'S RIGAT TO A FAIR TRIAL
BEFORE AN | MPARTI AL JUDGE IN VIOCLATION OF HI S FI FTH,
SI XTH, AND FOURTEENTH AMENDMENT Rl GHTS, BY THE
| MPROPER CONDUCT OF THE TRI AL COURT WH CH CREATED A
BIAS IN FAVOR OF THE STATE. COUNSEL WAS | NEFFECTI VE
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FOR NOT OBJECTI NG

XXVI .
[ DEFENDANT] 1S | NSANE TO BE EXECUTED.

XXVI | .
[ DEFENDANT:S] RIGHTS UNDER THE FIFTH, SIXTH, EI GHTH,
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTION WERE VICOLATED WHEN THE JURY
VENI RE WAS NOT' SWORN PRIOR TO VO R DI RE; TRI AL COUNSEL
WAS | NEFFECTI VE FOR NOT RAI SI NG THI' S | SSUE.

XXVI 1.

[ DEFENDANT-S] TRIAL WAS FRAUGHT W TH PROCEDURAL AND

SUBSTANTI VE ERROR WHI CH CANNOT BE HARMLESS VWHEN VI EVED

AS A WHOLE, SINCE THE COMBI NATI ON OF ERRORS DEPRI VED

H M OF THE FUNDAMENTALLY FAIR TRI AL GUARANTEED UNDER

THE S| XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS.
(PCR. 231-390).* A Huff hearing was held on the notion on January
26, 2001, after which the court orally denied all clainms and
subsequently entered a witten order on March 5, 2001. The post
conviction court found all of the clains facially insufficient,
conclusively refuted by the record, procedurally barred and/or
not ripe for adjudication and, thus, summarily denied the
nmoti on. (PCR 665-73)

Def endant appealed the summary denial of his notion for

post conviction relief to this Court, raising 20 issues.®> On

* The synbol “PCR " and “SPCR” wll refer to the record on
appeal and supplenental record of Defendant’s appeal from the
deni al of his post conviction notion FSC case No. SCO1-735.

® (i) the trial court erred by sumarily denyi ng Defendant’s
i neffective assistance of counsel clains and he is entitled to
an evidentiary hearing; (ii) error to deny notion to disqualify;
(iii) Defendant was inproperly denied access to public records;
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April 3, 2002, this Court remanded the matter for an evidentiary
hearing on the clains of ineffective assistance of counsel
raised in Defendantss Septenber 9, 2000 notion for post
conviction relief. At that tine, this Court dismssed wthout
prejudi ce Defendant’s petition for wit of habeas corpus, which
raised ten allegations of ineffective assistance of appellate
counsel and which had been filed concurrently.

On August 27, 2002, Defendant filed a supplenent to his
notion for post conviction relief, claimng that his sentence is

unconstitutional under Ring v. Arizona, 536 U S. 584 (2002).° The

(iv) trial counsel was ineffective during voir dire; (v) jury
venire was not sworn prior to voir dire; (vi) statenents by the
prosecutor and trial court were prejudicial, inflammtory and
i nproper; (vii) penalty phase jury instructions were incorrect
and inproperly shifted the burden to Defendant to prove that
death was inappropriate; (viii) trial <court gave erroneous
instruction to jury on the standard for judging expert
testinmony; (ix) jury received inadequate gui dance concerning the
aggravating circunstances to be considered; (x) the State relied
on non-statutory aggravating factors; (xi) the Caldwell claim
(xii) t he rul es prohi biting juror i ntervi ews are
unconstitutional; (xiii) the State overbroadly and vaguely
argued aggravating circunstances and trial counsel conceded
aggravating circunstances wthout Defendant’s consent; (XiV)
execution by electrocution and/or lethal injection is cruel
and/or unusual and inhuman and degrading treatnent and/or
puni shnment ; (xv) Florida’s capital sentencing statute is
unconstitutional; (xvi) absence of change of venue denied
Defendant a fair and inpartial jury;, (xvii) unconstitutional
automati c aggravating circunstances; (xviii) inproper conduct of
the trial court <created a bias in favor of the State;
(xi x)Defendant is insane to be executed; and (xx) cunulative
error. Initial Brief of Appellant, FSC Case No. SCO01-735.

® n remand, Def endant had filed a nmotion for
reconsideration of the <clains not involving ineffective
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State responded to this supplenent on Novenber 22, 2002. After
listening to argunent, the | ower court denied this claim

The matter then proceeded to an evidentiary hearing on
April 22, 2003. Defendant presented the testinmony of Dr. Vincent
Di mai o, Chief Mdical Exam ner for Bexar County, Texas. (T. 3)’
Dr. Dimaio reviewed the deposition, trial testinony and report
of gunshot residue expert Gopinath Rao, a police officer’s
report, the nedical exam nerzs report, the crine scene report and
diagram the trial testinony of Thomas Qirk, Ray Freeman, and
R Gal | agher, and Hunberto Cuellar:s statenent and trial
testinmony. (T. 5) Dr. Dinmio stated that M. Rao did a standard
nmet hod of gunshot residue analysis in this case. (T. 8-9)

Dr. Dimaio stated that M. Raos analysis showed that
Hunberto Cuellar had high level s of gunshot residue on the back

of his left hand, less on his left palmand significantly |ess

assi stance of counsel in his anended notion for post conviction
relief and of the denial of his claimfor public records against
the City of Mam Police Departnent. After a hearing on this
notion, the lower court refused to reconsider the additional
clains in the anended notion for post conviction relief.
However, the court permtted Defendant to file a new demand for
addi tional public records, limted to the matters relevant to
this case. On June 28, 2002, the City of Mam Police Departnent
delivered additional police reports regarding Defendant:=s prior
convictions. The lower court had given Defendant until August
27, 2002, to file an amendnent to his notion for post conviction
relief based on any new clains arising fromthe new records.

" The symbol AT.@ will refer to the transcripts of the
evi denti ary heari ng.
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on his right hand. (T. 10-11) He opined that this distribution
i ndi cated that Hunberto had fired a gun. (T. 11-12) Dr. Dinmio
stated that he based his conclusion on a study he had done,
whi ch had been presented in Argentina but never published. (T.
12-13)

Dr. Dimaio also reviewed the results of the gunshot residue
test on Lazaro Cuellar=s hands. (T. 13-14) He found one particle
on the back of Lazaro Cuellar=s right hand, three on the back of
his left hand and none on either palm (T. 14) Dr. Di nai o opined
that this distribution indicated that Lazaro Cuellar had been
near a gun when it was fired but not that he had handled a
recently fired gun. 1d. He stated that the gunshot residue on
Lazaross hands was inconsistent with him having remained in the
car during the shooting. (T. 17)

Dr. Dimaio admtted that experts in gunshot residue
generally testify only that a person could have gotten the
residue on their hands by firing a gun, being near a gun that
had been fired or handling a recently fired gun. (T. 15)
However, Dr. Dinaio based his opinion on his own unpublished
study, that involved 30 test firings and resulted in positive
results for gunshot residue in only 10 trials. (T. 15-16, 34)

Dr. Dimaio stated that the timng of the taking of the

swabs was rel evant because gunshot residue particles are easily
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|lost fromthe hands. (T. 17-19) However, he stated that so |ong
as the residue was present and distributed on the hands in the
manner he saw, the fact that the swabs were taken several hours
after the crinme would not affect his opinion. (T. 19-20)

Dr. Dimaio stated he could give degrees of probability that
t he gunshot residue got on the Cuellars: hands in the manner he
had suggested but refused to assign it a percentage. (T. 24-26)
He stated that the analysis would depend on a nunber of
ci rcunstances, including the weapon used, the relative |ocations
of the gun and the hands, and the passage of tine. (T. 25-26)

Dr. Dnmaio admtted that the sanme gunshot residue results
could have been obtained if Hunberto Cuellar had extended his
hands toward M. Calderonss gun sinmultaneous with M. Calderon
firing at Humberto. (T. 26-27, 28-30) However, Dr. Dinmio did
not believe that Hunbertos hands could have been extended in
such a manner as to have caused the observed results based on
Hunmberto' s statenent that he had a gun in his hand, had just
struck the victim was two to three feet away and did not point
a gun at M. Calderon. (T. 31-32, 38)

Dr. Dimaio could not scientifically opine whether gunshot
residue would transfer fromclothing or what effect blood would
have on gunshot residue tests. (T. 27-28) However, he did

bel i eve, based on common sense, that residue would transfer and
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bl ood woul d affect the results. Id.

Dr. Dimaio stated that his normal hourly rate was $250 per
hour but that he was charging a flat rate of $2,000 for
traveling to Florida and testifying at the evidentiary hearing.
(T. 20) Dr. Dimaio admtted that he would not have done this
work for the county rate of $125 an hour. (T. 21-23)

Def endant next called M naelia Mendoza, Defendant:s paterna
aunt. (T. b59-60) She stated that she Ilived near Defendant:s
famly when he was born. (T. 61) Defendant:s famly was a poor
working class famly who lived in a boarding house. (T. 61-62)
She stated that Defendant was playful, fought wth other
children and was not peaceful as a child. (T. 62-64) She stated
Def endant was not taken to the doctor as a result of his
behavior. (T. 63) She stated that Defendant was sickly and woul d
faint w thout any apparent cause. (T. 64-66) Defendant was taken
to the doctor, and no physical cause was found. (T. 66)
Def endant was then taken to a Santero and Ascratched with Pal o. (@
(T. 68-69) This is akin to nmaking a pact with the devil and
i nvol ves bathing the person with roots and grass and sacrificing
animals, as well as nmaking a mark on the personzs skin. (T. 69)
This ritual was done because Defendant was nervous and did
things that were not right. (T. 70) Defendant also clained to

have ni ght mares about nonsters. (T. 71)
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Ms. Mendoza stated that Defendant:s nother would punish
Def endant :s m sbehavior by hitting him and Defendant woul d throw
things at his nother in response. (T. 71-72) H's nother would
also tell Defendant that she wi shed him dead and that he was a
bad boy and would ask him why he did this to her. (T. 75) M.
Mendoza stated that she and Defendant=s father tried to convince
Def endant :s not her not to do these things. (T. 75-76)

Ms. Mendoza |eft Cuba before Defendant’s famly and |ater
had contact with them by mail and phone when they were in Peru.
(T. 76) She stated that when Defendant arrived in Mam he
appeared nervous and restless. (T. 77) Defendant was not given
psychiatric help but did continue to see the Santero. (T. 77-78)
Def endant and his nother argued because he was not peaceful and
because Defendant was skipping classes. (T. 78-79) M. Mendoza
t hought Defendant was using drugs because he would not return
home when he had prom sed. (T. 79)

Ms. Mendoza believed that there was a history of nental
illness in her famly. (T. 80) Her father slept on a bed full of
stones to defend hinself against sone imagined threat, hit her
brother with a bat, a bottle and pans, abandoned them when they
were young and frequently talked to hinself. (T. 80-81) She al so
believed that a sister who lived in New York was nmentally ill

because she abused al cohol and drugs, was violent, did things
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that were not right and got in trouble with the law. (T. 81-82)
She was treated by psychiatrists and had a son who slashed his
wrists and Abecane crazy for a while. @ (T. 82)

Ms. Mendoza believed that there was a famly history of
al cohol i sm because all but two of her twelve brothers drank. 1d.
She stated that she was an al coholic before she found CGod. 1Id.
She believed that Defendant:s father was an al coholic because he
drank on a regul ar basis and got drunk. (T. 82-83)

At the tinme Defendant was arrested, Ms. Mendoza was not on
speaking ternms with Defendants famly. (T. 83) She had stopped
speaking to them between three and five years after they arrived
from Peru and did not speak to themfor close to nine years. (T.
83-85) Ms. Mendoza knew from the nedia coverage that Defendant
had been arrested and was being tried, but did not attenpt to
contact Defendant or his famly. (T. 85-86) She did claim to
have offered assistance to other famly nenbers and was told
that her help was not wanted. (T. 86)

Ms. Mendoza did not live with Defendant and his famly and
did not acconpany them to the doctor or Santero. (T. 89) She
originally stated that Defendantss parents discussed everything
about Defendant with her but later admtted that they did not.

ld. In fact, she was unaware that Defendant:s parents had taken

him for psychiatric treatnment fromthe tine he was two until he

18



was thirteen. (T. 89-92) She did not know that Defendant was
treated with psychotherapy, famly therapy and a special schoo
therapist in Cuba. (T. 94)

Ms. Mendoza admitted that she never saw any bruises or cuts
on Defendant caused by his nother’s corporal punishnment. (T. 95-
97) She admtted that Defendant fought back when his nother
disciplined him (T. 97) She admtted that no one could control
Def endant and that he refused to follow rules. (T. 101-02)

Def endant next called Elisa Contreras, one of Defendant-s
hi gh school teachers. (T. 106) She taught Defendant one year,
spoke to himon the phone the follow ng year and saw him at the
begi nning of the year after that. (T. 107) This was around
Decenber 1981, and she had not been in contact w th Defendant
since. |d. She renenbered Defendant because she constantly had
to tell him to be quiet. 1d. Defendant would answer back,
apol ogi ze and then do it again. I1d. She stated that Defendant
could not sit still and was always making up excuses to |eave
the room (T. 109) She stated that Defendant did not study nuch
but did well when he did study. Id. She only saw Defendant one
hour a day in class but thought he got along well wth other
students, did not get into fights, did not have a |lot of friends
and was a follower. (T. 109-10)

She stated that she could have sent Defendant to the school
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psychol ogi st if she thought he needed it. (T. 111) If he were a
student now, she would send himto counseling because he would
not sit still. (T. 111-12) She believed that she net wth
Def endant:s nother once but did not recall why. (T. 113)
Defendant did not want his nother to know that he was
m sbehavi ng. 1d.

Dam en Fernandez, an associate professor of international
relations at FIU testified next regarding his field work in a
Cuban refugee canp in Peru in 1980. (T. 118-19) He visited the
canp twice. Id. He published an article about this work in 1984.
(T. 128) The court declared himan expert in the Asoci o-economc
conditions in Latin American countries@i even though Defendant
never asked that he be so qualified. (T. 123-26)

The canp he visited was run by the Red Cross and housed
bet ween 750 and 800 Cubans in tents and barracks. (T. 120) There
were two groups of people in the canp, famlies and young single
men who appeared prone to violence. (T. 121) The living
conditions were poor as basic facilities were |acking, the food
supply was uncertain, there was mninmal security around the canp
and it was difficult to maintain public order in the canp. Id.

M. Fernandez net Defendant once and from that conversation
determ ned Defendant was in the same canp that he had visited.

(T. 122) M. Fernandez stated that, hypothetically, being around
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this type of environnment would cause a person simlarly situated
to Defendant to feel fear, despair and hopel essness. (T. 126-27)

On cross, M. Fernandez admtted that he did not know the
names of any of the people he interviewed in the canp or what
becane of them or anyone else fromthe canmp. (T. 128-30) He had
no i dea how the experience in the canp affected anyone. (T. 129)

Def endant next called C audia Baker, a licensed clinical
social worker. (T. 141) M. Baker had specialized in the
assessnent and treatnent of post traumatic stress disorder
(PTSD) for approximately five years. (T. 141-42) She had never
been qualified as an expert or testified in any court regarding
a diagnosis of PTSD. (T. 143-44) Because she was not a
psychol ogi st or psychi atri st, Ms. Baker coul d provi de
psychot herapy but not nedical attention. (T. 144-45) Ms. Baker:s
only work with the crimnal justice system had been as a
mtigation specialist. (T. 145)

During a discussion of Ms. Baker:zs qualifications, Defendant
asserted that he hired her particularly to diagnose PTSD. (T.
151) It was also revealed that M. Baker had not received her
masters in Social Wlfare until 1993, and had just started doing
forensic work. (T. 151-52)

In performng her assessnent, Ms. Baker interviewed

Def endant and spoke to Dr. Winstein, Odalys Rojas, Defendant:s
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parents, Alex Suarez and one of Defendant:s paternal aunts. (T.

153-55) She al so revi ewed Def endant=s nedi cal records, his socia

security records, Dr. Haber:s deposition, the reports of Drs.
Haber, Castillo, Toomer, Aguila Puentes and Eisenstein, and
reports of Defendant:s crinmes. (T. 154-55) Ms. Baker stated that
she found Defendant hesitant to discuss his experiences in Peru
because he said they had nothing to do with his crimna

hi story, which he attributed to drug use. (T. 156-57) He gl ossed
over the experience describing it as just having seen sone
fights. (T. 157) She believed this hesitation indicated that
Def endant suffered from PTSD caused by those experiences. |d.

Ms. Baker stated that Defendant also reported having
intrusive thoughts, nightmares, flashbacks and responses based
on his experience in Peru as well as having been shot. (T. 159)
She found these to be synptons of PTSD. 1d. She also found
Def endant :s decreased interest in participating in activities and
feelings of estrangenent from others to be synptons of the
di sorder. (T. 159-60) M. Baker found Defendant=s reports of
difficulty sleeping, irritability, difficulty concentrating and
di strust of others to also be synptomatic. (T. 162)

Ms. Baker testified that Defendant said he had started
using marijuana upon his arrival in Mam and that up until

about 1989 he continued using narijuana, al cohol and
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occasionally cocaine, but did not use them to excess. (T. 163)
However, Defendant reported that his usage increased markedly in
1990 or 1992 but he did not have a reason for this increase. (T.
163-64) Ms. Baker believed, however, that it was associated with
Def endant being shot in 1989 and was, therefore, synptomatic of
PTSD. (T. 164) She stated that people with PTSD often get worse
when they are ill and that when she suggested this to Defendant
as a cause of his increased drug use, he agreed. (T. 165) M.
Baker admtted that Defendant knew she was there at the request
of his attorneys and the purpose of her visit. (T. 161)

Over the Statess hearsay objection, M. Baker related her
conversation with Defendant:s nother about their experience in
Peru, her difficulty wth Defendant:s msbehavior and its
increase after comng to Mam, and her observations of
Def endant after he was shot. (T. 184-88) She also reviewed
several docunents. (T. 188-89) M. Baker stated that Defendant:s
decline in reported incone after he was shot was significant to
her. (T. 189) She also reviewed other records including reports
of other experts. (T. 189-91) Based on this information, M.
Baker opined that Defendant suffered from PTSD as a result of
his experiences in Peru, that Defendant had begun to recover
before he was shot and that being shot caused him to becone

worse than he originally was. (T. 191-92)
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On cross, M. Baker acknow edged that Defendant was shot
while buying drugs. (T. 193) She admtted that Defendant had
told her the bullet had |odged near his spine and affected his
ability to walk. (T. 193-94) In fact, the nmedical records showed
that the bullet had entered his buttocks and |odged in his |eg.
(T. 194) However, WM. Baker did not believe that it was
significant that Defendant had been incorrect. (T. 194-95)

Ms. Baker adnmitted that Defendant had been seen by five
mental health professionals none of whom found any indication
t hat Defendant suffered from PTSD. (T. 196-97) She admitted that
Def endant had told the trial experts that he had begun using
al cohol before he left Cuba and progressed to narijuana
i medi ately upon arrival in Mam. (T. 197-98) Defendant had
also told these experts that he had progressed to cocai ne, LSD,
Quaal udes and black bow ties before he was shot. (T. 199-200)
Ms. Baker al so acknow edged that Defendant had been descri bed as
an unreliable informant regarding his life. (T. 200-01)

Ms. Baker admtted that her experience with PTSD was
exclusively with conbat veterans and disaster victins. (T. 201-
02) Ms. Baker insisted that the fact that Defendant had hinself
caused the stressor of being shot by engaging in crimnal
activity did not affect her diagnosis. (T. 202-03)

Ms. Baker acknow edged that her finding of one of the
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requi renents for a PTSD di agnosis, hyper vigilance, was based on
Def endant:s statenment that he dd not feel safe and was al ways
checking behind him (T. 204) She admtted it was difficult to
determine if a crimnal was hyper vigilant due to fear of arrest
or because of PTSD. 1d. However, she discounted this possibility
because she believed that Defendant had not started commtting
crimes until 1991. (T. 205) She was unaware that Defendant had a
juvenil e record beginning alnost at his arrival in Mam. 1d.

Ms. Baker stated that because Defendant had not endorsed
certain synptonms of PTSD, nanely having difficulty recalling his
experiences in Peru or having a sense of a shortened future, she
beli eved he was being truthful when he clained other synptons.
(T. 206) She stated that Defendant=s failure to believe that he
had a shortened future while on death row was a sign of
avoi dance and not a lack of truthfulness. (T. 206-07)

Ms. Baker stated that another synptom of PTSD displayed by
Def endant was his reported avoidance of certain activities that
were simlar to his experience in Peru. (T. 207) M. Baker
stated that the traumatic part of being in Peru was w tnessing
violent acts and acknow edged that Defendant had continuously
conmtted violent acts. Id. M. Baker insisted that this was
consistent wth avoidance, as Defendant avoided information

about hunger and places with tents. (T. 207-08)
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Ms. Baker stated that being in a new country and unable to
speak English contributed to Defendant devel oping PTSD. (T. 208)
However, she acknow edged that Defendant lived wth Spanish
speakers, attended <classes in Spanish wth nostly Spanish
speakers and lived in an area of Mam, Little Havana, where
Spani sh was nmore commonly spoken than English. (T. 208-09)

Ms. Baker stated that she was able to diagnose other nental
conditions, such as antisocial personality disorder. (T. 209)
However, she never attenpted to eval uate Defendant for anything
but PTSD because that was all the defense asked her to do. Id.

Ms. Baker stated that she did not believe that Defendant=s
experiences in Peru were insignificant despite the fact that he
said they were because when Defendant agreed to speak nore about
the experiences he started to see a link between PTSD and his
crimnal activity. (T. 211-12) According to Ms. Baker, Defendant
saw the link after she told himthat people with PTSD use drugs
to cope with the PTSD. (T. 212-13)

Ms. Baker did not determ ne whether Defendant:s parents
suffered from PTSD despite having spoken to them about their
experiences in Peru because she was not hired to render such an
opinion. (T. 216) M. Baker did not know whether Defendant
w tnessed the acts of violence described by his nother because

she only spoke to himin general terns. (T. 216-17) She stated
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that she |limted her questioning to the mninum necessary to
find that Defendant nmet the DSM1V criteria for PTSD. (T. 217)
Ms. Baker did not know the preval ence of PTSD in people who had
been in refugee canps because Defendant was the only such person
whom she had ever evaluated for PTSD. (T. 217-18)

Ms. Baker relied in part on Defendant:s nother:s description

of a change in behavior after the shooting even though he was

not living with her at the tinme because she assuned they were
still in contact. (T. 218-19) She did not speak to anyone wth
whom Defendant was living at that tinme, nor did she read

Def endant=s wfe:s deposition. (T. 219) M. Baker admtted that
she placed considerable significance on the decrease in
Defendant’s reported income after the shooting. (T. 219-20)
However, she admitted that proceeds of crimnal activity would
not be reported to the Social Security Admi nistration. (T. 220)
She discounted the possibility that the decline in reported
income was due to an increase in crimnal activity because she
was only aware of crimnal activity after August 1991. 1d.
However, she knew that there was evidence that Defendant was
commtting crimes from 1988 forward. (T. 223-24)

(dalys Rojas testified that she was an investigator,
previously enployed at CCRG South, who had begun investigating

Defendant:s case in 2001. (T. 243-44) M. Rojas reviewed
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Defendant:=s trial counsels file, the record on appeal and other
boxes of information concerning the case in the possession of
CCRC. (T. 244-46) Ms. Rojas did not see evidence that there had
been an investigator on the case at the tine of trial. (T. 246)

Ms. Rojas first contacted Defendant=s nother. (T. 247) For
si x nonths, she visited Defendant:s nother regularly and spoke to
her on the phone at least twice a week. 1d. During this tine,
Ms. Roj as di scussed Defendant:s fam |y and nedical histories, his
schooling and his behavior. (T. 247-48) Based on these
conversations, she then contacted Defendant:s friends, paternal
aunts, teachers, work supervisors, ex-w fe and Hunmberto Cuel |l ar
(T. 250-51)

Over the State’ s hearsay objection Ms. Rojas then testified
in detail regarding the substance of her conversations wth
Def endant’ s since deceased nother. Ms. Rojas testified that she
| earned that Defendant was born in Cuba, that he was a difficult
baby who cried all the tine and that Defendant:s nother sent him
to live with his paternal grandnother because she had difficulty
coping with him and needed to work. (T. 262-63) Defendant
remained with his grandnother for about a year until Defendant
fainted three tinmes and was returned to his parents so they
could seek nedical attention. (T. 263) Defendant was taken to

the hospital, tests were run and no nedi cal problens were found.
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(T. 263-64) Defendant did not continue to have fainting spells
but was afraid of the dark, did not want to sleep and clained to
see a worman comng to get him (T. 264) Defendant was again
taken to the hospital but was not found to have any nedical
problens. 1d. Defendantss nother then decided to seek assistance
froma Santeria priest. (T. 265) Rtuals were done in an attenpt
to cl eanse Defendant of bad spirits and keep him safe. (T. 265-
66) M. Rojas stated that Defendants nother was upset and
believed she had wasted nobney on these cleansings after
Def endant was sent to prison. (T. 266) Defendant:s nother had
al so reported to Ms. Rojas taking Defendant to the doctor again
when he was 10 or 11 because his teacher at a summer canp had
cal l ed and suggested Defendant be taken to a doctor as he fought
with other children and could not be controlled. (T. 266-67)

In 1980, Defendant:=s famly decided to |eave Cuba. (T. 267)
They went to the Peruvian Enbassy, entered the conpound and
remained there, living on the grounds, for ten days. Id.
According to M. Rojas, Defendant:s nother stated that about
10, 000 people were crowded in the conmpound and the only food
avai |l able was that which the Cuban Governnment threw over the
fence. Id. After the ten days, the famly was sent honme to await
a flight to Peru. (T. 268) As they exited the conpound, a nob

pelted the famly with food. 1d. Wien they were inforned that a

29



flight was available, the famly again had to travel through a
food-throwi ng nob that was al so punching Defendant=s father. Id.
When they arrived in Peru, they were assigned to a large tent,
which they shared wth 180 people. 1d. There was crine,
ganbl i ng, vi ol ence and peopl e openly expr essi ng their
honosexual ity in the canps. (T. 269) People fought for the
little food that was available. (T. 269-70) According to M.
Roj as, Defendant:s nother stated that her husband had a nervous
breakdown in Peru. (T. 270) Defendantss nother stated that
Def endant saw his father crying, throwing hinmself on the ground
and making animal noises. (T. 270-71) Defendant:s nother also
stated that Defendant saw violence in Peru. (T. 271) Defendant
woul d wake up crying and saying he had been dream ng about the
fights. 1d. Ms. Rojas also clained that Defendant:=s nother told
her that Defendant contracted typhoid fever in Peru. Id. He
received treatnent but the treatnment was poor. 1d.

In August 1982, the famly arrived in Mam, and Defendant
was enrolled at Mam Senior H gh School. (T. 272) Shortly
thereafter, Defendants nother started getting calls from the
school indicating that Defendant was skipping classes and
getting into trouble. I1d. Defendant was also acting out at hone.
and not obeying his curfew, so his nother would |ock him out of

the house. (T. 272-73) According to Ms. Rojas, Defendant:s nother
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told her that she woul d puni sh Defendant=s m sbehavi or, which she
vi ewed as rebelliousness, by pulling Defendant=s ears and hitting
himw th whatever was at hand. (T. 275)

Lionel Perez testified that he nmet Defendant in 1981 or
1982 outside Mam Senior H gh. (T. 293) He and Defendant would
pl ay basketball and soccer after school. 1d. M. Perez stated
t hat Defendant was working in construction and cl eani ng nmachi nes
at a Burger King at that tine. 1d. He stated that he believed
t hat Def endant was a nice, quiet guy who worked two jobs to help
his famly. (T. 294) On cross, M. Perez stated that he
befri ended Defendant shortly after Defendant arrived from Peru
and adnmitted that he and Defendant had a group of friends. (T.
302-03) He admitted he did not know whet her Defendant conpleted
school. (T. 303) M. Perez stated that Defendant may have quit
school before he started working two jobs. (T. 305)

M. Perez stated that Defendant:s nother was bossy and
controlling and that Defendant:s father was quiet. 1d. He stated
that Defendant:s nother would scream at Defendant and that
Def endant would do what his nother told him 1d. On cross, M.
Perez stated that he went to Defendant:s hone on a daily basis
until Defendant got married. (T. 306) He did not |ike Defendant:s
not her because she yelled at Defendant. (T. 307) However, M.

Perez never saw Defendant:s nother hit Defendant; she just yell
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at Defendant to do things. 1d. M. Perez believed that Defendant
was obedient and was always honme on tinme. (T. 308) M. Perez
believed that Defendant:s father had a drinking problem because
he drank a beer every night after work. (T. 310-12)

M. Perez stated that every time he saw Defendant, he was
drinking. (T. 295) M. Perez stated that he and Defendant woul d
use marijuana together two or three tinmes a week. 1d. However,
Def endant then began to use marijuana every day. |d.

After Defendant got married, which M. Perez believed
happened between 1984 and 1986, Defendant and M. Perez only saw
each other every two or three nonths. (T. 296) After M. Perez
got married, he did not see Defendant for a long tinme. Id. One
of the reasons that he stopped seeing Defendant at that tine was
that his wife did not |ike Defendant. (T. 313-14) Wen M. Perez
did see Defendant again, Defendant was dirty, he had not shaved
and he was hanging around with the wong crowd. 1d. Later, on
cross, he stated that by the time M. Perez got married in 1989
or 1990, Defendant was always dirty. (T. 314) On these
occasi ons, Defendant was at a supermarket in the area of 14th
Avenue and Northwest Third Street, which was known as an area
where drugs, guns and stolen cars were sold. (T. 297) To M.
Perez, Defendant’s physical appearance indicated he was using

crack. (T. 298) M. Perez admitted that he never saw Def endant
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use any drugs other than marijuana. (T. 321-22) M. Perez nerely
assuned that Defendant was using crack or cocaine from his
appear ance. (T. 322) M. Perez only saw Defendant drink
socially. (T. 322-23)

Around 1990, Defendant started using M. Perez:s nanme when
he was arrested. (T. 315) M. Perez was aware Defendant had done
so on a nunber of occasions. |d. M. Perez confronted Defendant
about the use of his nanme, and Defendant initially denied it.
(T. 316-317) Defendant l|later admtted that he had done it and
apol ogi zed. Id. M. Perez hit Defendant for using his nane. (T.
317)

The last time M. Perez saw Def endant was two or three days
before his arrest. (T. 298-99) Defendant had shaved his head
(T. 299) M. Perez stated that Defendant told him he was in
troubl e because Defendant had been with two friends who were
br ot hers when they shot soneone. (T. 299-300) M. Perez admtted
that when he saw Defendant after the crinme, Defendant stated
that he was in trouble and that the police were |ooking for him
(T. 317-18) However, M. Perez still chose to believe that
Def endant was saying that his friends had done the shooting when
he used the word they in connection with hinself and his friends
havi ng been together when the crinme was commtted. (T. 318) M.

Perez adnmitted that he told Defendant to | eave town. |Id.
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Def endant next presented the testinony of Dr. John Eustace,
a physician specializing in addiction nmedicine. (T. 328-29) Dr.
Eust ace becanme interested in this field because he is an addict.
(T. 331) Dr. Eustace reviewed records about Defendant, reports
of other experts from the time of trial and post conviction
proceedings and depositions from the case, and interviewed
Def endant and his ex-wife. (T. 332, 349, 352-53) Based on this
information, Dr. Eustace diagnosed Defendant as suffering from
mari j uana dependency, in sustained rem ssion, alcohol abuse and
cocai ne abuse. (T. 333-34)

Dr. Eustace stated that his interview with Defendant:s ex-
wife was very inportant in reaching his diagnosis because she
was living with him and knew the npbst about his history. (T.
334) Over the State’s hearsay objection and based on Defendant’s
representation that he would be calling his ex-wife to testify,
the court permtted testinony regarding the substance of that
interview. (T. 334-39)% Dr. Eustace testified that Defendantss
ex-w fe considered Defendant to be a |oving, hard-working person
before their marriage in 1987. (T. 339) Defendant occasionally
snoked marijuana and drank only socially. (T. 340) Wthin a

nonth of the marriage, Defendant had a fight with his sister-in-

8 Defendant later rested w thout calling Defendant:s ex-wife.
(T. 579) The court refused to rule on the State’'s notion to
strike Dr. Eustaces testinony. (T. 338, 580)
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law while drunk that alienated her. Id. Wien his wife first
became pregnant in 1989, Defendant physically abused her while
drunk. Id. Wien his wife was taken to deliver the baby,
Def endant could not be found and subsequently arrived at the
hospital so drunk that he was renoved from the delivery room
(T. 340-41) After the baby was born, Defendant was not
supporting the famly and was behaving irresponsi bly, which |ead
to problens in the marriage. (T. 342) On one occasion, Defendant
went out with the baby and returned drunk. I1d. Wwen his wfe
confronted him Defendant reacted violently, the police were
cal |l ed and Defendant was arrested for donestic violence. Id.

Dr. Eustace also related that Defendant:s ex-wife stated
Def endant had told her he had been in a canmp in Peru. Defendant
also told her he had been disciplined in a verbally abusive
manner as a child and by being forced to kneel on corn kernels
and to sl eep outside the house. (T. 346)

Dr. Eustace considered Defendant a reliable source of
i nformati on because nmuch of the reported history was the sane as
what Defendant had reported to other experts. (T. 352) These
ot her experts included Drs. Haber and Tooner. (T. 355)

Def endant next called Barry Wax, one of his trial
attorneys. (T. 362-63) M. Wax did not believe that Defendant:s

crinme warranted the death penalty and pursued a strategy of
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showing that one of the codefendants was the shooter so that
Def endant would not be sentenced to death. (T. 365-66) He
remenbered calling Hunberto Cuellar at the penalty phase. (T.
375)

During opening statenent, the jury was told that M.
Cal deron was a bolitero but no one was sent to find wtnesses to
support that assertion. (T. 367) M. Wax did not recall the
i ssue of M. Calderon being a bolitero being litigated. (T. 402)
However, he stated that if the trial court had precluded such
evidence, he wuld not have attenpted to present it in
contravention of the court=s order. |d.

The jury was also told that Defendant and the codefendants
were trying to collect a debt rather than robbing the victim and
that they would hear testinony fromthe codefendant. (T. 367-68)
He did not recall if he attenpted to investigate this claim (T.
402) M. Wax did not call Lazaro who had stated in a deposition
that he had no know edge of a robbery plan. (T. 368-70) Lazaro
had also stated that he did not see Defendant with a gun. (T.
370) M. Wax recalled that Hunmberto testified that it was a
robbery and Defendant was the shooter. (T. 374) M. Wax adm tted
that sonetines it was necessary to change one:s strategy based on
events at trial. (T. 412) M. WAx admtted that the trial record

reflected that he had nmade a strategic decision not to call
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Lazaro based on events at trial. (T. 413-14) However, he did not
recall why that strategic decision was made. (T. 414)

M. Wax recalled having Drs. Toonmer and Eisenstein
appointed as nental health experts to evaluate Defendant. (T.
397) He did not recall having Dr. Leonard Haber appointed but
admtted that Dr. Haber:s report showed that he was a defense
expert. (T. 398) M. Wax did not believe that the trial court
woul d have appointed nultiple experts to evaluate the sane areas
at the tinme of Defendant=s trial. (T. 397, 399)

M. Wax did not recall whether he gave Defendant=s school
records to Dr. Tooner. (T. 371) M. Wax would have given Dr.
Toonmer contact information for Defendant:s fam |y and asked Dr.
Toomer to contact them hinself to prepare a psychosoci al
history. (T. 372) M. Wwx did not believe that he gave Dr.
Toonmer contact information for Defendant=s friends. 1d. M. Wx
could not Ilocate any of Defendant:s school teachers. 1d. He
relied upon Defendant:s nother to provide information, but her
information was limted. (T. 373) M. Wax did not get enpl oynent
and nedi cal records about Defendant other than the records from
Cuba provided by Defendant:s nother. (T. 373-74)

M. Wax admtted that he told Dr. Eisenstein that Defendant
had been shot previously. (T. 414) He stated that he relied upon

the experts to tell him what was wong with Defendant. Id. Had
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any of the three experts he hired indicated that additional
expertise was needed, he would have sought such additional
assi stance. (T. 414-15)

M. Wax stated that M. Suri established a very good
relationship with Defendant:s nother. (T. 376) M. Suri would
have been the primary contact with her. Id. M. Wax stated that
he saw Defendant nmore tines than were reflected on his bill. (T.
378-79) He stated that the file Defendant:s present attorneys
showed him was inconpl ete because the Aclient contact@ file that
he kept in every file was mssing. (T. 379-80) M. Wax recalled
speaking to Defendant:s nother on nore than one occasion even
though he only had notes from one neeting. (T. 381-82) He
descri bed getting background information from M. Mendoza as
“l'ike pulling teeth.” (T. 382) He did |learn that Defendant had
fainting spells and Dr. Eisensteins evaluation was intended to
explore psychol ogical deficits. (T. 383) Hs notes reflected
di scussi ons regardi ng Defendant being disciplined by having his
ears twisted and being hit. 1d. M. Wx did not speak to
Def endant’ s aunt, whose nane was reflected on his notes. (T.
383- 84)

On cross, M. Wwx stated he thought he had adequately
protected the Defendant’s rights at trial but that, based on his

experience now, he mght have done sone things differently in

38



terms of presenting mtigation. (T. 390-91) M. WX was aware
t hat Defendant had an extensive crimnal history and a nunber of
pending cases at the tinme this matter was tried. (T. 399) This
affected his handling of the case. (T. 399-400) He would not
have called Al exander Suarez to testify about Defendant:s drug
use if M. Suarez had told the police that Defendant had
confessed to this murder. (T. 400-01) He stated that he probably
woul d not have called Defendant:s wife to testify if there was a
hi story of donestic violence. (T. 393) He also probably would
not have called Defendant:s friend to testify about drug use if
it would have revealed that Defendant had used his friend:=s nane
when Defendant was arrested previously. (T. 393-94)

M. Wax admtted that Defendant was a difficult client.
(T. 402-03) He stated that Defendant:s nother was also not
forthcoming in her willingness to provide information. (T. 406)
However, M. Waxss notes indicated that he asked Defendant-s
not her about everything in Defendant:s life, beginning with M.
Mendoza:s pregnancy with Defendant. Id. M. Wax stated he also
expl ai ned to Defendant:s nother the inportance of providing even
negative information about Defendant. Id. M. Wixs notes
i ndicated that M. Mendoza provide detailed information about
her pregnancy, the fact that she had two abortions, Defendant:s

medi cal condition at birth, and Defendant’s detailed nedical
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history. (T. 406-08) She also informed M. Wax that Defendant
was a domineering child who was always in trouble at school and
fighting. (T. 408) M. Wax attenpted to determ ne if Defendant
was abused as a child and was told that the only punishnent
Def endant received was spanking and ear twisting. (T. 408-09)
M. Wax stated that Defendant reported having a very good,
I oving and protective relationship with his nother. (T. 409) If
M. Wax had believed that Defendant had been abused, he would
have attenpted to develop and present evidence of such abuse

ld. M. Mendoza also spoke of Defendant’s elenentary school
per f or mance, and she recounted details of the famly’'s
em gration from Cuba through Peru. (T. 410) M. Mendoza also
informed M. Wax about Defendant-s wi fe and children, and M. Wax
arranged for Defendant:s sick child to be in court so the jury
could see her. (T. 410-11) She also told M. Wax about
Def endant :s school i ng and behavior, including crimnal behavior,

inthis country. (T. 411-12)

Arnold Suri, Defendant’s other trial attorney, testified
that he had attended a seminar in capital litigation before he
tried this case. (T. 433) M. Suri did not believe the death
penalty was warranted in this case because M. Calderon had
fired first and because, in his opinion, the evidence did not

establish that Defendant was the shooter. (T. 434-35)
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M. Suri believed he stated in opening that the victim was
a bolitero but did not recall telling the jury that Hunberto
Cuel lar was the shooter. (T. 438-40) M. Suri knew he namde a
strategic decision, after intensive discussion and consideration
of options, not to call Lazaro Cuellar. (T. 440-41, 460)
However, he did not recall why the decision was made. (T. 441)

M. Suri stated that he called Gopinath Rao to show that
the anount of gunshot residue on the Cuellars: hands i ndicated
that they had fired a gun. Id. M. Suri stated that the tine
difference in M. Raos testinony was not inportant to him
because the point he was nmaking with M. Rao could be made based
on the State:s shorter time line. (T. 442-45)

M. Suri did not recall why he decided to call Hunberto
Cuellar at the penalty phase. (T. 446) However, he thought it
may have been to show there was no intention to kill the victim
and that the nmurder occurred in reaction to the victim shooting
first. (T. 447-48)

On cross, M. Suri stated that he got along well wth
Def endant and visited him nore than nost of his clients. (T.
452) He probably spoke to Defendant about any w tnesses or
information that could help the defense case. (T. 453) They al so
di scussed Defendant:s |ife extensively, including his grow ng up,

his experiences in Peru, his parents and being shot. (T. 453-54)
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M. Suri admtted that he would have tried to follow up on what
Def endant told him (T. 454) He admtted that during these
extensive discussions there was never any indication that
Def endant had been abused as a child. (T. 462) In fact,
Def endant gave M. Suri the inpression that he had a very | oving
and supportive relationship with his parents. (T. 463-64)

M. Sur i admtted that he presented evidence about
Def endant:=s life, his em gration through Peru, and his experience
of being shot. (T. 454) He also presented evidence that
Def endant had a drug problem (T. 458) However, he had no
evi dence that Defendant was under the influence of drugs at the
time of the crine. Id.

Over the State’'s Frye objection, and after hearing
argunents before and after voir dire, and without a specific
ruling by the court on the admssibility of the evidence,
Def endant then presented the testinony of Dr. Robert Thatcher, a
speci alist in biopsychology. (T. 480-89, 521-24) He stated that
an el ectroencephal ogram (EEG was a neasure of the electrical
activity of the brain. (T. 489-90) He stated that a QEEG was a
conputeri zed mani pulation of the data from an EEG and was first
reported being done in the late 1950's. (T. 491) Dr. Thatcher
admtted that Dr. Mark Neuer had published an opinion paper from

the Anerican Acadeny of Neurology in 1997 that stated that QEEG
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shoul d not be adm ssible in court proceedings. (T. 499-501) Dr.
Thatcher admtted that he and others had published opposing
opi ni on papers. (T. 501-506) He stated he had testified as an
expert in QEEG in Florida and other states. (T. 506-07)

On voir dire, Dr. Thatcher admtted that QEEG was his nmjor
interest in practice and the focus of nost of his life's work
(T. 508) He stated that his testinony about QEEG had been
subj ected to Daubert and Frye challenges in 1997 in Col orado and
Texas. (T. 510) Dr. Thatcher admtted that the only paper he had
seen expressing an opinion on the admissibility of QEEG on
behal f of the Anerican Association of Neurology was Dr. Neuer:s
paper. (T. 515-16) He did not know if the American Board of
Psychiatry or American Board of Psychol ogy endorsed the use of
(EEG testinony in court. (T. 516)

Dr. Thatcher opined that the Wsconsin Card Sort test was a
poor test of left hem sphere frontal |obe dysfunction and that
no adequate test existed for right hem sphere frontal | obe
dysfunction. (T. 545-47) He stated that a QEEG woul d detect such
dysfunction even when it did not appear in neuropsychol ogica
testing. (T. 547-48) Later, on cross, Dr. Thatcher stated that
QEEG was not the only way of finding the dysfunction he clained
to be able to see and that functional MR or PET scans m ght

al so show such all eged dysfunction. (T. 549) He stated that the
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reported accuracy of QEEG detecting disorders varied from29%to
99% (T. 558) Despite stating on direct that neuropsychol ogi cal
testing did a poor job of finding frontal |obe dysfunction, Dr.
Thatcher clained that QEEG was reliable because it was highly
correlated to neuropsychol ogical testing. (T. 560) Dr. Thatcher
admtted that QEEG involved nore than sinply digitizing EEG
data. (T. 569-70) Instead, the data is digitized, run through a
mat hemati cal transformati on and then conpared to a database. 1d.
Dr. Thatcher testified that he attenpted to perform a QEEG
on Defendant but Defendant refused to submt to the test. (T.
524-27) Dr. Thatcher then reviewed a report prepared by Dr.
Weinstein in 2002. (T. 527) He believed that Dr. Winstein had
performed an acceptable QEEG because Dr. Winstein had a good
reputation and because he used a machine that is considered
reliable. (T. 528-29) He also based that opinion on the fact
that the results appeared typical of the data he generally
receives. (T. 529-30) Dr. Thatcher did not think the equipnent
used needed to be calibrated because the machine had internal
calibration. (T. 530-31) He believed that if the nachine was not
functioning properly, one would get no data or an obvious spike.
(T. 531) Dr. Thatcher opined that even if the machi ne was out of
calibration, it would not matter. (T. 531-32) He testified that,

al though he uses a different nornmal database than Dr. Winstein
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to evaluate deviations, because he was using Dr. Winsteins
data, he also used Dr. Wi nstein:=s database. (T. 567-68)

Dr. Thatcher believed that Defendant:s tests showed a
deviation in Defendant:s frontal |obes and |eft posterior
tenporal and parietal |obes. (T. 532) He saw an excess of al pha
activity in this region and a reduction of comrunication wth
the rest of the brain. Id. In response to the Court=s questions,
Dr. Thatcher admitted that the data required a lot of
interpretation by the evaluator. (T. 534-36) He believed that
Def endant-s test results were valid because the remainder of the
brain had normal results, he did not believe that the test would
mal function in only one area and the frontal |obes are the
easi est to damage. (T. 536-37) Dr. Thatcher also stated that the
observed QEEG results could not have been affected by nedication
or the state of alertness of the patient. (T. 565-66) Dr.
Thatcher stated that the right frontal |obe controlled socia
context and allowed one to express enotion while the parietal
and tenporal |obes controlled receptive | anguage. (T. 537-39)

Dr. Thatcher stated that he did not know Defendant:s history
because Defendant refused to be examned. (T. 539) He opined
that people wth frontal |obe dysfunction frequently have
problenms in judgnent and inpulse control. (T. 539-41) He

admtted that sone people with frontal |obe deviations do |earn
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to control thenselves and that treatnent was possible. (T. 541-
43) Dr. Thatcher opined that use of cocai ne woul d exacerbate any
dysfunction froma problem with oness frontal |obes. (T. 543-44)
He Dbelieved that Defendants refusal to be examned was an
exerci se of poor judgnent. (T. 544-45)

Dr. Thatcher admtted that he relied on Dr. Winsteins
report in reaching his conclusions. (T. 550-51) However, he did
not know if Dr. Weinstein had taken Defendant:s history. (T. 551)
He had not read Dr. Winstein:zs deposition carefully because he
focused exclusively on the QEeEG 1d. Dr. Thatcher admtted that
he did not know whether Dr. Winstein had experience as a
neuropsychol ogist and stated that he did not have such
expertise. (T. 553) He admtted that he only | ooked at the QEEG
data from Dr. Weinstein and did not |ook at the other tests or
their results. (T. 555) Dr. Thatcher stated that he believed it
was appropriate for an expert to offer an opinion wthout
review ng any corroborative data. (T. 556-57)

Dr. Thatcher admtted that he did not find Defendant-s
refusal to be evaluated significant in fornulating his opinion.
(T. 562-63) He had no idea whether the test results he saw woul d
have existed had Defendant been tested in 1992 or 1994, as it
was possible that the deviations he saw were the result of

events that occurred after trial. (T. 564)
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Def endant then recalled Dr. Eustace to state that the
frontal |obes controlled judgnent and that cocaine inpaired
frontal |obe function. (T. 571-73) Dr. Eustace al so opined that
addicts are not responsible for their behavior. (T. 573-74)

The State then called Alan Klein, an expert in gunshot
residue analysis. (T. 581-82) M. Kl ein stated that he had been
trained by M. Rao, an established expert in the field. (T. 583)
M. Klein stated that it was not possible to tell with certainty
how gunshot residue canme to be present on an object. (T. 585)
Accordingly, it was inpossible to state how the gunshot residue
arrived on the Cuellars: hands as the results were consistent
with a nunber of scenarios. (T. 587-88) He stated that gunshot
residue could result from being near a gun when it was fired or
t ouchi ng an object with gunshot residue on it. (T. 588)

On cross, M. Klein stated that the data about the nunber
of particles of gunshot residue allegedly found in this case did
not come fromhis files. (T. 592-94) M. Klein stated that the
nunber of particles found did not affect the analysis of a
gunshot residue test since the nunber and I|ocation of the
particles on a hand did not Iimt the scenarios under which the
resi due was deposited. (T. 594-96) He stated he did not read the
codefendant’s trial testinony. (T. 598) He could only state

whether a specific scenario was consistent with the observed
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results. (T. 599) The possible scenarios from a specific result
are often countl ess because of the nunerous possible intervening
activities before swabbi ng and because GSR transfers. (T. 600)

Dr. Gsela Aguila-Puentes, a neuropsychologist, testified
that she evaluated Defendant at the tinme of trial and again at
the tine of the evidentiary hearing. (T. 611-14) She also read
the reports of other experts. (T. 614-15) She stated that QEEG
was not a routine test conducted for the evaluation of patients.
(T. 616-17) Instead, the routine tests are Dbatteries of
neur opsychol ogi cal tests t hat are wel | recogni zed by
neurol ogi sts, psychiatrists and psychologists. (T. 617-18) She
stated that QEEG is mainly used by neurol ogists and radi ol ogi sts
in doing research and that her work at Jackson Menorial Hospital
is minly clinical. (T. 618-620) She stated that she does not
use (EEG because the work on it was still tentative and there is
a great deal of disagreenent in the field regarding the test’s
accuracy. (T. 620) She stated that it was not generally
recognized in the scientific comunity while neuropsychol ogica
testing is both accepted and standardi zed. (T. 621)

She stated that her evaluation of Defendant revealed no
frontal |obe dysfunction. Id. She stated that when she eval uated
Def endant during the post conviction proceedi ngs, Defendant was

nore cooperative. (T. 622) She stated that Dr. Eisensteins
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testing at the tinme of trial did not yield valid results on all
of the tests because Dr. Eisenstein admnistered the tests in
Engl i sh and Defendant spoke prinmarily Spanish. (T. 622-23)

On cross, Dr. Aguila-Puentes stated that knowing if a
patient had | ost consciousness in connection with a head injury
woul d be inportant to her. (T. 625-26) She stated that |oss of
consci ousness wunconnected with a head injury would be Iless
i nportant because in sone cultures people faint intentionally
when they are upset. (T. 626)

The trial court denied all of Defendant’s clains on which
the evidentiary hearing was held. This appeal follows.

SUMVARY OF THE ARGUMENT

The lower court properly denied Defendant’s clains of
i neffective assistance of counsel at trial. Defendant failed to
prove that ~counsel’s performance at the guilt phase was
deficient or that any prejudice resulted. Defendant also failed
to establish at the evidentiary hearing that his trial counsel
were ineffective in their investigation and presentation of
mtigation. Defendant’s claim that his counsel was ineffective
for opening the door to evidence regardi ng pending charges was
not properly pled below. Therefore, the trial court properly
deni ed Defendant’s clains of ineffective assistance at the guilt

and penalty phases.
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ARGUVENT
| . I NEFFECTI VE ASSI TANCE OF COUNSEL AT THE GUI LT PHASE
A. | NTRODUCTI ON

It is well established that in order to allege a claim of
ineffective assistance of counsel sufficiently, Defendant nust
denonstrate both that counsel's performance was deficient and
that the deficient performance prejudiced the defense, which
requires a showing that counsel's errors were so serious as to
deprive the defendant of a trial whose result is reliable.
Strickland v. Washington, 466 U S. 668 (1984). Deficient
performance requires a showng that counsel's representation
fell below an objective standard of reasonabl eness under
prevailing professional norms, and a fair assessnent of
performance of a crimnal defense attorney:

requires that every effort be nade to elimnate the

distorting effects of hindsight, to reconstruct the

circunstances of counsel's chall enged conduct, and to

eval uate the conduct from counsel's perspective at the

time. . . . [A] court nust indulge a strong

presunption that crimnal defense counsel's conduct

falls within the wi de range of reasonabl e professional
assistance, that is, the defendant nust overcone the

presunption that, under the circunstances, t he
chall enged action mght be considered sound trial
strategy.

ld. at 694-695.
Despite Strickland’s <clear nmandate that an attorney’s

performance be evaluated from the perspective of counsel at the

50



time of trial, and despite the fact that they were adopted nine
years after Defendant’s trial, Defendant asserts that his tria
counsel s performance nust be judge against the 2003 Anerican
Bar Association Standards, as they allegedly enbody the
prevailing professional nornms. Defendant’s reliance on Ronpilla
v. Beard, 125 S. C. 2456 (2005), in support of the proposition
that the U. S. Suprenme Court has applied the 1989, as well as the
2003, versions of the ABA Standards, to cases preceding their
adoption is msplaced. The Court in Ronpilla specifically cites
the American Bar Association Standard in place in 1982, in
finding ineffectiveness when counsel failed to review a readily
avai l able case file of defendant’s pior rape conviction. In a
footnote, the Court mnakes reference to the 1989 Cuidelines,
specifically stating that “[t]hose Guidelines applied the clear
requirements for investigation set forth in the earlier
Standards to death penalty cases and inposed simlarly forceful
directive[.]” 1d. at 2466, n.7 (enphasis added). The discussion
of the newer version of the CGuidelines was only rel evant because
the United States had cited to it inits brief. Id.

Defendant also relies on Ronpilla s supposed retroactive
application of the 1989 Standard, to establish that counsel’s
failure to retain an investigator constituted ineffective

assi stance of counsel, as well as in support of other alleged
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i nstances of ineffectiveness throughout his brief. Defendant
wants this Court to find that, because the l|ater versions of the
gui delines nerely expand on the obligations that were previously
stated nore vaguely but that, nonethel ess, already existed, any
specific guideline stated in a later version creates the
specific obligation retroactively. This prem se not only ignores
that the guidelines are nerely intended to guide as to what is
reasonabl e and any violation of them do not establish a claim
but it seeks to gloss over Defendant’s failure to establish,
after a full opportunity at an evidentiary hearing, that the
prevailing 1994 professional nornms required specific actions
contrary to counsel’s perfornmance.

Moreover, without a nore specific allegation of error, the
nmere fact that no investigator was allegedly obtained is not
di spositive in determning ineffectiveness. Davis v. State, 915
So. 2d 95, 124 (Fla. 2005)(Trial <counsel is not absolutely
required to hire an investigator under all circunstances).
Nei ther are counsel’s alleged inexperience or heavy casel oad.
Ganble v. State, 877 So. 2d 706, 716 (Fla. 2004)(Ineffectiveness
under Strickland requires nore than just a showng that tria
counsel was inexperienced or overworked). After a full
evidentiary hearing Defendant failed to show how the alleged

|l ack of investigator, or inexperience or caseload led to any
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error which were unreasonable in 1994.
Even if a crimnal defendant shows that particular errors
by defense counsel were unreasonable, the defendant nust show

that they actually had an adverse effect on the defense in order
to establish ineffective assistance of counsel. Strickland. The
test for prejudice requires the defendant to show that, but for
counsel's  unprof essi onal errors, there is a reasonable
probability that the result of the proceeding would have been
different, or, alternatively stated in the case at hand, whether
there is a reasonable probability that, absent the errors, the
fact finder would not have found Defendant guilty. Id. at 694.

When evaluating an ineffectiveness <claim following an
evidentiary hearing, this Court has held that:

The perfornmance and prejudice prongs are mxed
questions of law and fact subject to a de novo review
standard but . . . the trial court's factual findings
are to be given deference. See Stephens v. State, 748
So. 2d 1028, 1034 (Fla. 1999). So long as its
decisions are supported by conpetent, substantia
evidence, this Court will not substitute its judgnent
for that of the trial court on questions of fact and,
|i kew se, on the credibility of the witnesses and the
wei ght to be given to the evidence by the trial court.
ld. W recognize and honor the trial court's superior
vantage point in assessing the credibility of
w tnesses and in making findings of fact.

Porter v. State, 788 So. 2d 917, 923 (Fla. 2001).

B. I NCONSI STENT THEORIES REGARDING THE [IDENTITY OF THE
SHOOTER

Defendant first alleges that the trial <court erred in
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denying his claim of ineffective assistance of counsel
predicated on his trial counsel’s presentation of allegedly
i nconsi stent theories. Def endant argues that because in opening
statenents trial counsel stated that Hunberto Cuellar had been
the shooter, and then in summation he stated that it was his
brot her, Lazaro Cuellar, who the evidence supported had actually
shot the victim the jury discredited any argunents whatsoever
from the defense and, therefore, convicted him After a full
opportunity to develop this claim at an evidentiary hearing
Defendant failed to establish either deficient performance or
prejudice with respect to this claim The claim was, therefore,
properly denied.

A reading of the defense opening argunent in its entirety
clearly shows that the thrust of the defense’ s opening statenent
was to attack the credibility of the State’s main w tness. (DAT.
607-613) Counsel was particularly vague in his opening
statenments in light of the fact that shortly before opening
statements the State had refused to conmmt to which of the
Cuellar brothers it would be calling. (DAT. 471-72, 593-94)
Moreover, as is true of npbst opening statenments, instead of
unnecessarily presenting a specific version of the events, trial
counsel s opening focused on the facts which counsel knew would

necessarily be comng into evidence and pounded again and again
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that the State’'s case rested on the credibility of the main
witness, and that the physical evidence would disprove the
State’s version of the events. He also attacked the credibility
of the State’s main wtness by highlighting that Hunberto
Cuellar had made a deal with the State in exchange for his
testinmony. Counsel also nentioned Lazaro's deal wth the
government . Moreover, he continually treated Humberto and Lazaro
as one by repeatedly (three tinmes in six pages of transcript)
maki ng reference to the “Cuellar brothers.” (DAT. 610, 611, 612)
Al though counsel did say “he’s the one who did the
shooting” imediately after making reference to Hunberto, this
was not the central focus of his opening statenent. Rather,
counsel s theme throughout the opening was to highlight how the
physi cal evidence pointed to one of the “Cuellar brothers”
having shot the victim The fact that Hunberto was shot by the
victim which was the point counsel was naking inmediately prior
to the statenent upon which Defendant bases this claim |ent
support to this theory. Further support founded in the physica
evidence was the fact that both the “Cuellar brothers” had gun
shot residue on their hands. (DAT. 608) Further focusing on the

physi cal evidence counsel highlighted how the cash and watch

® This reference was only allowed based on counsel’s
representation to the court that he intended to call Lazaro, as
the State had challenged this reference as irrelevant unless
Lazaro testified.
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left on the scene further disproved the robbery theory that
Hunberto' s testinony would allegedly establish. (DAT. 610-11) At
the evidentiary hearing, one of Defendant’s trial counsel, Barry
Wax, testified that “we were trying to show the side of
reasonabl e doubt in the guilt phase with respect to who was the
actual shooter in this case, and we were trying to establish
t hat Marbel was not the shooter, that one of the Cuellars [was].
(T. 365) The clear thrust of the opening was that it was nore
likely that one of the Cuellar brothers, not Defendant, was the
shoot er.

After all the evidence was heard and counsel nade the
strategic decision not to call Lazaro Cuellar, counsel pointed
the finger at the Cuellar brother the jury had not heard from
Despite Defendant’s assertions that the change was inexplicable,
counsel clearly attenpted to explain it to the jury when he
started his summation by explaining that trials are “living
things.” (DAT. 1319-20) He then noved on to the thrust of his
argunent which was, as it had been in opening statenent, that
Hunberto Cuel | ar was not credible.

Counsel outlined each part of the evidence that
contradicted, or at |east underm ned, Hunberto’s testinony. The
medi cal exami ners testinony that the shooter was right handed,

the firearns expert:s testinony about the casings and the
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| ocation of Defendant:s prints at the scene all contradicted
Hunmberto Cuellarss testinony. (DAT. 1320-24) He argued that
Hunmberto was not credi ble because the gunshot residue evidence
contradicted the testinony that Lazaro had been in the car.
(DAT. 1324-28) He clainmed that Hunberto was |ying about Lazaro
being in the car to cover Lazaro:s involvenent in the shooting.
(DAT. 1328-29) He argued that there was no evidence of a robbery
ot her than Hunbertoss testinony and that it was inconsistent with
val uabl es being left at the scene. (DAT. 1329-31) He then argued
reasonabl e doubt existed because the plea deals and inconsistent
statenents rendered Hunberto Cuellar’'s testinony incredible.
(DAT. 1331-36) During this argunent, counsel briefly stated that
Lazaro shot M. Calderon. (DAT. 1332-33) The thenme was the sane
as in opening, that one of the Cuellar brothers shot the victim
and they both turned state’'s evidence to blanme Defendant, but
the physical evidence showed Defendant was not the shooter and
this was not a robbery. As the argunents were not truly
i nconsi stent and the change in theory of which Cuellar brother
was the shooter was caused by trial devel opnents, Defendant did
not establish deficient perfornmance.

Mor eover, there is no prejudice. The jury did not need to
rely solely on Hunberto's testinony to find that there was a

robbery or that Defendant was the shooter. There was no dispute
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that at least two guns had been brought to the scene of the
all eged “debt collection.” Three nmen cane to collect this debt
fromone individual in his driveway at approximtely 5:40 in the
norning, at a tine when he was carrying a bank bag with a |arge
sum of noney. The position and direction of Defendant’s print on
the victims car established that he was |eaning over the
victims body, who was shot at close range. Anple evidence that
did not turn on any credibility determ nati on supported that the
three nmen were there to commt a robbery and that Defendant was
t he shooter.

Furthernore, in order to accept Defendant’s theory on
prejudice, one has to accept that the jury ignored the
instructions on burden of proof and with respect to argunents
not being evidence. Defendant makes a few |eaps, guesses and
assunptions that the jury discredited counsel’s reasonabl e doubt
argunents because the defense was not credible regarding its
theory on the identity of the shooter, essentially shifting the
burden. Under Strickland’s analysis one nust presunme the
deci si onmeker is followng the law 466 U S. at 694-95 The
defense’s allegedly conflicting argunents regarding the identity
of the shooter should not have affected the jury s determ nation
of whether the State had proven beyond a reasonabl e doubt that a

robbery plan exi sted.
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In arguing prejudice Defendant highlights the alleged
weakness of the State’s case in an attenpt to show that the nost
m nute of errors on counsel’s part would have led to a different
resul t. It is precisely for the reasons outlined by Defendant
that no prejudice exists. The jury heard extensive challenges to
the credibility of the State’s main wtness. Know ng that
Hunberto had all the reason in the world to lie to protect his
brother and to save his own skin and that he had made
i nconsi stent statenents, the jury found Defendant guilty. There
is no reasonable probability of a different result had counsel
argued fromthe beginning the Lazaro was the shooter.

Def endant:s reliance on Bland v. California Depst of
Corrections, 20 F.3d 1469 (9th G r. 1994), overruled by Shell wv.
Wtek, 218 F.3d 1017 (9th Cir. 2000), is msplaced. In Bl and,
the court was not confronted with a claim of ineffective
assi stance of counsel for changing a theory of defense in the
mddle of trial. Instead, the issue was whether the defendant
was entitled to federal habeas relief because the trial court
had refused to allow the defendant to substitute counsel w thout
conducting an inquiry regarding the defendant::s conplaint about
his counsel. Id. at 1475-79. In determning that the defendant
was prejudiced by refusal to allow a substitution, the court

noted that his counsel pursued a defense that was inconsistent
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with the defendant:s own prior statenents and trial testinony.
ld. at 1479. Here, the issue is not substitution of counsel; it
is ineffective assistance of counsel. Mreover, here, the
difference between opening and closing did not contradict
Def endant :s own st atenents about what happened.

Counsel nade a slight change in his argunent that still fit
in the main thrust of their strategy to point to the Cuellar
brothers and establish reasonable doubt. It was the thrust of
the defense to challenge Hunberto Cuellar’s credibility and
counsel did so with a wealth of inpeachnment evidence. Having
heard about the plea agreenent, the inherent notive to protect
his own flesh and blood and the prior inconsistent statenents,
the jury convicted the Defendant. As no deficiency or prejudice
exists, this claimwas properly denied by the | ower court.

C. NOT CALLI NG LAZARO CUELLAR

Def endant next <contends that the trial court erred in
denying his claim that counsel was ineffective for failing to
call Lazaro Cuellar as a defense witness at trial. However,
Def endant utterly failed to prove either deficiency or prejudice
at the evidentiary hearing. Thus, the clai mwas properly denied.

It should first be noted that at |east part of this claim
rests on an alleged promse to the jury supposedly nade by

counsel in opening statenent to call Lazaro Cuellar to testify
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The record does not support that any such “prom se” was nade.
Despite assertions to the court outside the presence of the jury
that they would be calling Lazaro Cuellar, it is clear fromthe
statenment to the jury that the defense was, |ike the State, not
committing to calling Lazaro. This is best evidenced by counsel
statement that “the Cuellar brothers now are going to conme to
court, or at least one of themis going to cone to court and he
is going to [testify].” (DAR 610)(enphasis added) This can
hardly be characterized as a promse to the jury to present the
testimony of Lazaro Cuellar, as Defendant alleges counsel did.
Rat her than stating what Lazaro would be testifying to, what
counsel in fact did was tell the jury what Lazaro had already
stated in a deposition. (DAT. 611) Furthernore, counsel’s
statenment that “the evidence is going to cone in the formof M.
Cuellar,” which Defendant also clains constitutes such a
prom se, cannot be characterized as such given that both
Hunberto and Lazaro are “M. Cuellar.”

Even if Defendant had established that such a “prom se” had
been made, Defendant would still not prevail. At the evidentiary
hearing, both M. Suri and M. Wax testified that they mde a
strategic decision not to call Lazaro Cuellar. (T. 413-14, 440-
41, 460) The basis of this decision was also expressed by

counsel at the tinme of trial. (DAT. 1213) Defendant presented no
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evidence that counsel did not thoroughly investigate calling
Lazaro before deciding not to do so. As counsel made a strategic
decision after a thorough investigation of the facts, it does
not form the basis of a claim of ineffective assistance of
counsel. Haliburton v. S ngletary, 691 So. 2d 466, 471 (Fla.
1997) (quoting Palmes v. Wainwight, 725 F.2d 1511, 1521 (11th
Cr. 1984)(quoting Adans v. Wainwight, 709 F.2d 1443, 1445
(11th CGr. 1983))); see also Strickland, 466 U'S. at 690-91
(AStrategic choices nmade after thorough investigation of |aw and
facts rel evant to pl ausi bl e opti ons are virtually
unchal | engeable.f); Wggins v. Smth, 539 U S. 510, 521 (2003).
Thus, the lower court properly denied this claim

Def endant seens to suggest that since counsel did not
remenmber why they made the strategic decision, it rmust be
di sregarded. However, this argunent ignores that decisions of
counsel are presuned to be valid strategic decisions and the
burden is on Defendant to rebut this presunption. Strickland,
466 U.S. at 694-695; Smith v. State, 445 So. 2d 323, 325 (Fla.
1983). As such, the fact that Defendant’s counsel could not
remenber why they chose not to call Lazaro Cuellar does not
support his claim Happ v. State, 30 Fla. L. Wekly S839 (Fla.
2005) (no basis to find ineffectiveness where counsel stated

there was a reason for the decision not to call a wtness but
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could not recall the reason).

Def endant asserts that the decision was an unreasonabl e one
because, once the State abandoned the preneditation theory upon
resting its case, the critical issue was whether there had been
a robbery, not the identity of the shooter. Therefore, Lazaro’'s
testinony, which Defendant argues supports the “debt collection
and absence of robbery intent” theory, had to be elicited
despite its damaging nature with respect to the identity of the
shooter. Strategic decisions nmade after a thorough investigation
may only be overturned if they were "so patently unreasonable
that no conpetent attorney would have chosen it." Haliburton,
691 So. 2d at 471. Here, it cannot be said that no conpetent
attorney would have failed to call Lazaro Cuellar. Defendant
asserted that the Cuellar brothers were 1lying about their
involvenent in the crinme. Lazaro Cuellar stated in a deposition
that Defendant orchestrated this crinme. Defendant sat in the
front seat and told Lazaro where to drive, where to park his
car, and what story to tell the police to cover up the shooting.
(S-PCR 195-96, 198, 205) His testinobny was al so damagi ng as he
stated that Defendant entered the car after the shooting stating
he had killed the victim (PCR 204) Additionally, the trial
court had limted its pretrial ruling regarding the victins

bolito involvenment to evidence stemm ng from personal know edge
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of it. (DAT. 455-69, 737-52) Moreover, Lazaro’'s statenent also
furthered the robbery theory in that Lazaro stated he was
hol ding a gun in his hand, which was visible to Defendant, when
Lazaro first got into his car. (PCR 192)

Despite Defendant’s assertion that Lazaro's deposition
statenment was highly credible because it jeopardized his plea
deal, many of the statenents are incredible on their face. After
being woken up wi thout any prior warning, he did not ask his
brot her where they were going at 5:00 a.m on a wrk day, and he
did not see who took his gun which was in a holster inmediately
next to him (PCR 185-86, 188, 202) Moreover, Lazaro had
previously made a statenment that was inconsistent with his
deposition testinmony and would have been inpeached. (DAR 830)
He woul d al so have been cross exam ned about the victinms wfe
having seen a car of simlar description as Lazaro’ s casing
their honme days before the nurder. As such, it cannot be said
that no conpetent attorney would have decided not to call Lazaro
as the cost far outwei ghed the benefit of his testinony.

Several courts have rejected clains that counsel was
ineffective for failing to call wtnesses that counsel had
informed the jury it would call. In Kenon v. State, 855 So. 2d
654 (1°' DCA 2003), the First District rejected a claim of

i neffective assistance of counsel, where trial counsel, not only
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had nanmed a witness in opening statenent but, as in the case at
bar, had recited the substance of exculpatory statenents given
by the witness in a deposition, but |ater decided not to call
the witness. The court upheld the lower court’s finding that a
strategic decision was made, which was based on trial counsel’s
evidentiary hearing testinony that he had nade such a decision
and that he was aware that the wtness had made inconsistent
statenments to police and in the deposition, thereby opening her
up to cross-examnation.'® The court also found no prejudice had
been established and distinguished Danmes v. State, 807 So. 2d
756 (2" DCA 2002), where counsel had failed to call any
witnesses after asserting a self-defense theory in opening,
stating that the prejudice in that case was counsel’s error in
not providing a predicate for the crucial jury instruction and
not fromthe failure to fulfill the promse itself.

In Howard v. Davis, 815 F.2d 1429, 1432-33 (11th GCir.
1987), counsel asserted an insanity defense in opening statenent
but then dropped that defense during trial. The Court held that
counsel was not ineffective because counsel did so to prevent
the State from rebutting the defense. In WIllians v. Bowersox,
340 F.3d 667 (8th Cir. 2003), counsel had promsed to call two

W tnesses in opening statenent that he later nmade a strategic

10 But unlike the case at bar, in Kenon, the defendant
called the witness at the evidentiary hearing.
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decision not to call. The Court held that this did not
constitute ineffective assistance of counsel. See also Schl ager
v. Washington, 113 F.3d 763 (7th GCr. 1997); United States v.
MG I, 11 F.3d 223, 227-28 (1st Gr. 1993).

Mor eover, Defendant conpletely failed to prove that he was
prejudiced by his counselss failure to call Lazaro Cuellar.
Defendant did not <call Lazaro at the evidentiary hearing.
I nstead, he relied exclusively on Lazaros pretrial deposition to
assert what Lazaro’s testinony would have been. However, it is
wel |l settled in Florida |aw that depositions are not adm ssible.
See State v. Cark, 614 So. 2d 453 (Fla. 1992); State v.
Basiliere, 353 So. 2d 820 (Fla. 1977). 1In |light of the
credibility issues outlined above, it was particularly inportant
t hat Defendant have called Lazaro Cuellar in order for the |ower
court to evaluate prejudice properly. Since Defendant did not
call Lazaro Cuellar, the post conviction court was deprived of
the ability to judge Lazaro s credibility. Mreover, the State
was deprived of its right to cross exam ne Lazaro. As such,
Def endant presented no admissible evidence that he was
prejudiced by the failure to call Lazaro Cuellar. His failure to
call Lazaro resulted in a failure of proof on this claim
O sorio v. State, 676 So. 2d 1363 (Fla. 1996); Smth v. State,

445 So. 2d at 325.
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Even if Lazaro=s deposition testinony had been adm ssible or
i f Defendant had established that his trial testinony would have
been the sanme, Defendant would still not have proven that he was
prejudi ced. Defendant:s claim is that Lazaros testinony would
have presented a defense to the crinme of robbery based on
Def endant:s statenment to Lazaro that Defendant was collecting a
debt. However, Defendant does not explain how such testinony
woul d have been adm ssible. Defendant:s statenent to Lazaro was
hearsay even if Lazaro had been called. See Lott v. State, 695
So. 2d 1239, 1242-43 (Fla. 1997)(defendant cannot admit his own
statement to a wtness through that w tness because it 1is
hearsay). As such, counsel cannot be deenmed ineffective for
failing to attenpt to introduce inadm ssible evidence. Kokal wv.
Dugger, 718 So. 2d 138 (Fla. 1998)(counsel not ineffective for
failing to raise neritless issue); Goover v. Singletary, 656
So. 2d 424 (Fla. 1995); Hildwin v. Dugger, 654 So. 2d 107
(Fla.); Breedlove v. Singletary, 595 So. 2d 8, 11 (Fla. 1992).

Even if the testinony had been adm ssi bl e, Defendant woul d
still be entitled to no relief. According to Defendant, Lazaros
testinony that they were collecting a debt would have negated
that there was a robbery. However, a claim that Defendant is

attenpting to collect a debt by force is not a defense to
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robbery. Thomams v. State, 584 So. 2d 1022 (Fla. 1st DCA 1991).%
As Lazaros testinony would not have presented a defense to the
crinme of robbery, counsel cannot be deened ineffective for
failing to nake the nonneritorious claim that it did. Kokal;
G oover; Hildw n; Breedl ove.

Mor eover, even if admssible and credible, Lazaro’s
testi nony woul d have only established that he was not told there
was a robbery. Since his lack of know edge about a robbery plan
does not necessarily negate that one existed, this testinony
woul d have only further inpeached Hunberto's testinony to the
contrary. As outlined above, Hunmberto's credibility was
extensively inpeached. Simlarly Lazaro's testinony that he did
not see a gun in Defendant’s hand when he exited the vehicle
woul d not have established that Defendant did not in fact have a
gun. The evi dence established M. Calderon was killed with a gun
other than Lazaro’s or his own gun. In his deposition Lazaro

stated he brought his gun to the scene and he observed his

' This is also true of the |aw of numerous other states.
Wi tescarver v. State, 962 P.2d 192, 195 (Alaska C. App. 1998);
State v. Schaefer, 790 P.2d 281, 284 (Ariz. C. App. 1990);
Westnorel and v. State, 538 S.E. 2d 119, 121 (Ga. C. App. 2000);
State v. Brighter, 608 P.2d 855, 859 (Haw. 1980); State v.
MIller, 622 N W2d 782, 785 (lowa C. App. 2000); Cates .
State, 320 A 2d 75, 82 (Md. Ct. Spec. App. 1974); State .
Otiz, 305 A.2d 800 (N J. Super. C. App. Dv. 1973), People v.
Reid, 508 NE2d 661, 665 (NY.  1987); Commonwealth v.
Sleighter, 433 A 2d 469, 471 (Pa. 1981); State v. Hobbs, 64 P.3d
1218, 1222-23 (Utah C. App. 2003); State v. Self, 713 P.2d 142,
144 (Wash. C. App. 1986).
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brother holding that gun when Hunberto returned to the car.
Thus, Lazaro's testinmony, in fact, supports that Defendant had
the third gun. In light of the credibility problenms wth
Lazaro’'s testinony, the negative facts revealed by the sane
testinony and the other evidence presented at trial, one nore
pi ece of inpeachnent, in the formof a self-serving excul patory
statenment from a co-defendant, does not create a reasonable
probability of a different result.

The cases relied upon by Defendant are inapplicable. In
Harris v. Reed, 894 F.2d 871 (7th Cr. 1990), the Court found
that the defendant had shown that his counsel was ineffective
for failing to investigate and call w tnesses in support of a
defense theory. However, there, counsel had not interviewed the
W tnesses in gquestions, the witnesses were independent w tnesses
and they had been consistent in their accounts that they had
seen anot her person running from the scene of the crine. Here,
Def endant did depose Lazaro Cuellar, who was a forner
codef endant and who had not been consistent in his account of
the crime. In Anderson v. Butler, 858 F.2d 16 (1st Cir. 1988),
the court found counsel ineffective for stating in opening
statenment that he was going to call experts and then not calling
them However, the court relied heavily on the fact that the

prom se was powerful, the testinony was pai nted as significant,
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the promse was made only one day before the defense rested
without calling the experts and the change in decision was not
based on a change in defense. Here, there was no such powerful
prom se, the testinony of an incredible codefendant cannot be
said to be as significant as that of a doctor and there was a
change. In United States v. Gay, 878 F.2d 702 (3rd GCir. 1989),
counsel failed to investigate and interview the wtnesses in
guestion despite knowi ng about them and the w tnesses supported
a viable defense. Here, counsel deposed Lazaro and his testinony
did not support a viable defense. As such, none of these cases
show t hat counsel was ineffective.

Def endant argues that wthout <calling Lazaro, counsel’s
only argunent challenging the robbery theory was to point to the
victinms property left at the scene. However, this is not true.
Counsel argued that there was reasonabl e doubt about the robbery
because Hunberto was the only direct evidence of such a plan and
he was proven to be a liar with a lot to lose. This was the only
reasonable strategy in light of the facts of the case. Al though
the argunment did not persuade the jury, counsel could not
di spute the rest of the evidence tending to support the robbery:
that two guns had been brought to the scene of a confrontation
with the victim in his driveway at 5:40 a.m when he was

carrying a bank bag with a large amount of noney. Lazaro’s
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testinony does not establish a reasonable probability of a
different result. Thus, the claimwas properly denied.
D. GUNSHOT RESI DUE EXPERT EVI DENCE

Def endant next clainms that his trial counsel was
ineffective in failing to prepare and investigate evidence
surroundi ng the swabbi ng that reveal ed gunshot residue particles
present on both of the Cuellar brothers’ hands. Defendant
appears to assert that counsel should have ensured that M. Rao,
the expert he called to testify at trial, knew the correct tine
when the tests were conducted. This claimwas properly denied by
the lower court as it is wthout nerit and was not proven.

It should first be noted that in mking this claim
Def endant assunes that the jury believed the tinme testified to
in rebuttal by crinme scene technician Gl |l agher was in fact the
time when the swabbing was done. At trial, M. Rao testified
that the time he used in fornulating his opinion cane from
paperwork included in the swab kits. (1172-1176) Gven the
conflicting evidence presented, the jury could have reasonably
found that neither time was accurate. Moreover, contrary to
Def endant’s assertion, the timng of the swabs was not crucial
to Rao’s opinion as illustrated by the fact that he rendered an
opinion as to Hunmberto when no tine at all was indicated. (DAT.

1185, 1190) In fact, M. Rao stated at trial that his opinion
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about the manners in which Hunberto Cuellar could have obtained
the gunshot residue results he obtained were the sane if the
swabs were taken at 9:00 a.m or 8:00 a.m (DAT. 1184)

Mor eover, Rao not only opined that it was nore likely than
not that Lazaro had fired a gun, he also opined that it was al so
nore |likely than not that Hunberto fired a gun (DAT. 1185, 1191-
92). As it is clear fromthe rest of the evidence that only one
of the tw fired, his testinony was calculated to raise
reasonabl e doubt. Furthernore, even wth Defendant=s expanded
time frame, M. Rao could not say that Lazaro Cuellar fired a
gun. (DAT. 1198-99) He stated that there were many possible
sources of the gunshot residue. (DAT. 1181) At the evidentiary
hearing, M. Suri testified the tinme period regarding the
gunshot residue was uninportant to him (T. 442-45) He believed
that wunder either time Iline, the point was nade. Id
Irrespective of the tine franme, Rao’s testinony still furthered
counsel 's stated strategy of establishing reasonabl e doubt. Thus
counsel was not ineffective for failing to provide accurate
information in this respect.

For this sanme reason, none of the testinony elicited at the
evidentiary hearing, either from Defendant’s expert or the
State’'s, furthers Defendant’s claim that providing Rao with the

correct time would have strengthened his testinony. As Defendant
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points out his post-conviction expert’s opinion differed from
M. Rao’s. DiMaio's opinion, which was based on his own study
whi ch had never been published, that Lazaro was near a gun when
it was fired and that Hunberto had fired a weapon do not
establish that Rao’s opinion would have been different. To prove
prejudice for failing to provide information to an expert,
Def endant nust show that, had counsel provided the information
in question, it would have changed the expert’s opinion. Sochor
v. State, 883 So. 2d 766 (Fla. 2004); Breedlove v. State, 692
So. 2d 874 (Fla. 1997); QGats v. Dugger, 638 So. 2d 20 (Fla.
1994). Here, Defendant did not call M. Rao at the evidentiary
heari ng. As such, he did not establish whether or how M. Rao’s
opi ni on woul d have changed had he been provided with the correct
time at which Lazaross hands were swabbed.

Mor eover, Rao’s testinony was chall enged on other grounds.
On cross exam nation, the State nmade it clear that Rao’s opinion
was predicated on information provided to him about the facts of
t he case such as the nunber of shots fired, which included shots
fired by the victim The state also elicited that the findings
were also consistent with the testinmony of Hunberto Cuellar
irrespective of the time frame. (DAT. 1192-93) As Defendant
failed to establish either deficiency or prejudice with respect

tothis claim it was properly deni ed.
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D. FAILURE TO I NVESTI GATE AND PRESENT BOLI TO EVI DENCE

Lastly Defendant asserts counsel failed to investigate
excul patory evidence that the victimwas involved in an illega
ganbling operation called bolito. At the evidentiary hearing
Def endant dd not present any adm ssible evidence not known to
counsel at the tine of trial. The victinms prior arrest was
known and excluded by the trial court. The victinmis wfe was
asked and stated she had no personal know edge of it aside from
the arrest, which had been deemed too renbte to be relevant.
After a full opportunity to develop this claim Defendant failed
to present any evidence whatsoever in support of the claim
Thus, it was properly denied. G sorio; Smth.
1. I NEFFECTI VE ASSI TANCE OF COUNSEL AT THE PENALTY PHASE

A. FAI LURE TO PRESENT AVAI LABLE M Tl GATI ON

Def endant contends that his trial counsel was ineffective
in failing to pr esent avai |l abl e mtigation evi dence.
Specifically Defendant alleges that counsel should have: (i)
ensured Dr. Toonmer sought out or was provided wth sources of
i nformati on other than Defendant with respect to his drug abuse;
(1i1) sought and presented evidence other than that provided by
Defendant’s nother regarding Defendant’s upbringing; (i)
sought and presented expert testinony to the effect that

Def endant suffered from post traumatic stress disorder as a
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result of his stay in refugee canps in Peru following his exile
from Cuba and/or from a subsequent shooting; and (iv)
investigated and presented evidence that a QEEG test indicated
Def endant had frontal |obe dysfunction. Defendant failed to
establish either deficiency or prejudice as to any of these
clainms. Thus, the |lower court properly denied them

Def endant begins his argunment by stating that it s
significant for the purpose of evaluating his claimthat counsel
failed to convince the trial court to find any mtigating
circunmstance. Counsel’s failure to persuade does not establish
deficient performance. See Brown v. State, 846 So. 2d 1114, 1126
(Fla. 2003); Haliburton, 691 So. 2d at 472; Sims v. Singletary
622 So. 2d 980, 981 (Fla. 1993); Douglas v. State, 373 So. 2d
895, 896 (Fla. 1979). As stated in the above discussion with
respect to the guilt phase clains, neither do counsel’s alleged
i nexperience in capital litigation nor the alleged failure to
retain an investigator. Ganble; Davis. Instead, Defendant nust
show with specificity that counsel was deficient for failing to
investigate and present mtigation and that such a deficiency
prej udi ced Defendant. Strickl and.

Wth respect to the presentation of mtigation at the
penal ty phase of a capital trial, counsel has a duty to conduct

a reasonable investigation into a defendant’s background or to

75



make a reasonable decision that such investigation is not
necessary. Waggins v. Smth, 539 US. 510, 534 (2003) 1In
eval uating an i neffective assi st ance of counsel cl aim
specifically pertaining to an alleged failure to fulfill that
duty the United States Suprene Court has held that:

Qur principal concern in deciding whether [counsel]
exerci sed "reasonable professional judgnment" is not
whet her counsel should have presented a mtigation
case. Rat her, we focus on whether the investigation
supporting counsel's decision not to introduce
mtigating evidence . . . was itself reasonable. In
assessing counsel's investigation, we nust conduct an
objective review of their performance, neasured for
"reasonabl eness under prevailing professional norns,"”
which includes a context-dependent consideration of
the challenged conduct as seen "from counsel's
perspective at the tine."

ld. at 522-23 (citations omtted).
The burden of proving both Strickland elenents is upon
Def endant. See Smth, 445 So. 2d at 325. Furthernore, when
evaluating clains that counsel was ineffective for failing to
investigate or present mtigating evidence, this Court has
phrased the defendant’s burden as showing that counsel’s
i neffectiveness “deprived the defendant of a reliable penalty
phase proceeding.” Asay v. State, 769 So. 2d 974, 985 (Fla.
2000) (quoting Rutherford v. State, 727 So. 2d 216, 223 (Fla.
1998)).
Def endant al |l eges that because counsel did not believe the

facts of the case warranted the death penalty, they did not
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conduct sufficient investigation into mtigation. Counsel’s
subj ective assessnent is irrelevant, absent a showing that a
reasonabl e investigation was not conducted. The record clearly
reflects that it was. Counsel not only investigated, but also
present ed, evidence of Defendant:s nental state, his alleged drug
abuse and his experiences in Cuba. Counsel had Defendant
evaluated by three defense nental health experts: Dr. Leonard
Haber, Dr. Jethro Tooner and Dr. Hyman Eisenstein. (T. 397-98)
Dr. Eisenstein was specifically contacted to evaluate whether
Def endant was brain damaged because M. Wax had information that
Def endant had suffered from fainting spells as a child. (T. 383)
Def endant called Dr. Tooner to testify at the penalty phase.
Def endant submtted Dr. Eisensteins report for the Court:s
consi deration. Counsel also obtained Defendant:s nmnedical records
from his treatnent in Cuba and presented them to the jury, as
well as the nedical records of Defendant:s treatnent while in
jail. (DAT. 1537-44, 1546-47, 1532-33) Counsel stated that none
of these experts indicated that additional expertise was
necessary. (T. 414-15) M. Wx interviewed Defendant:s nother,
and while M. Wax stated that he felt it was difficult to obtain
information from her, his notes revealed that he did obtain a
pl ethora of information from her. (T. 406-12) M. Suri also

i ndi cat ed t hat he di scussed Def endant s life W th hi m
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ext ensi vel vy, t hat they would have discussed mtigation
W t nesses, that he knew about his background, that he knew of
Defendant:s drug use and that there was no indication that
Def endant was abused as a child. (T. 453-64) Moreover, it is
cl ear that counsel knew of Defendant:s ex-wi fe and her potenti al
testinony, as she was |isted as a witness and deposed.

Havi ng conducted this investigation, counsel stated that
their strategy for the penalty phase was to show that the facts
of the case did not warrant the death penalty. (T. 365-66, 434-
35) Moreover, counsel stated that the manner in which they
pursued mtigation was influenced by their desire to avoid
presentation of Defendant:s crimnal history. (T. 399-400) As the
State would be able to cross exanmne any expert about the
information that he was provided to formulate his opinion, see
90.705, Fla. Stat.; Parker v. State, 476 So. 2d 134, 139 (Fla.
1985); see also Carroll v. State, 636 So. 2d 1316, 1318-19 (Fla.
1994), limting the information provided to Dr. Toonmer was in
accordance with the desire to limt the jury:s exposure to
Def endant=s crim nal history.

Since trial counsel did have Defendant evaluated by three
mental health experts and they did present the testinony of Dr.
Jethro Tooner, the allegation of deficient performance Defendant

seens to be nmking is that trial counsel should have uncovered
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and presented additional evidence of what Dr. Tooner testified
to, such that his testinony would have been corroborated by
external sources, rather than giving opinions based solely on
Defendant’s self reporting and his own evaluation. Defendant
asserts counsel was ineffective for failing to provide Dr.
Toonmer with Defendant’s enploynent and nedical records or nanes
of friends or teachers, all of which would have allegedly
corroborated Dr. Tooner’s testinony regarding Defendant’s
account of his drug use and nmental health problens.

In analyzing clains of ineffective assistance at the
penalty phase for failing to present mtigation it is inportant
to conpare what was presented at trial and what is presented at
the evidentiary hearing. Asay; Davis. At the penalty phase, Dr.
Tooner testified that Defendant=s perfornmance on both the Bender-
Gestalt and the Carlson Personality Inventory showed signs of
organic brain damage that inpaired his ability to control his
i mpul ses. (DAT. 1565-75) He testified that Defendant reported a
Il ong history of substance abuse and that his performance on the
Carl son Personality Inventory also indicated such substance
abuse. ( DAT. 1562- 63, 1575- 76) Dr . Toormer believed that
Def endant :s substance abuse was a form of self-nedication for his
underlying nental health problenms. (DAT. 1563-64) He also stated

that Defendant clained to experience auditory and visual
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hal | uci nations and scored high for thought disorders on the
Carlson. (DAT. 1577) Dr. Tooner stated that he believed that
Def endant:s overall functioning was deteriorating while he was
i ncarcerated, that he recomended that Defendant be treated for
this deterioration and that as a result, Defendant was given
psychot ropi ¢ nedication. (DAT. 1581-82) Dr. Tooner opined that
Def endant had significant deficits in reality testing, cognitive
i mpai rments, enotional disturbances, brain damage and abused
substances. (DAT. 1583)

Def endant also presented his notherss testinony about his
famly background, including the famly:s experiences in Peru.
(DAT. 1504-14) Counsel also introduced Defendant’s nedical
records from Cuba, which established Defendant had a history of
psychiatric problens. Defendant also presented Dr. Eisenstein=s
report to the Court. (S DAR 24-25) This report indicated that
Def endant had m|d brain danage. 1d. Finally, The State rebutted
this evidence with the fact that Dr. Toomer relied on self-
reporting, Dr. Castielloss testinony that Defendant was an
unreliable informant and was nmalingering, and the fact that
Def endant had denied drug and alcohol abuse when he was
arrested. (DAT. 1641, DAR-SR 4-10) The State rebutted Dr.
Ei senstei ns testinony about brain danmage with Dr. Aguil a- Puent es:

testinmony that no such brain danage existed. (DAR SR 27-56)
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Conparing what was presented at the evidentiary hearing it
is clear that there is no “new mnitigation evidence that would
have strengthened the expert or lay testinobny presented at the
trial. Def endant clainms that testimony from a friend,
Defendant’s aunt, a high school teacher, and an expert on
Peruvi an refugee canps provide crucial corroboration to the
testinony presented. A close look at each of these w tnesses’
testinony reveals that none presents admn ssible evidence that
woul d have been available at the tinme of trial.

It should be noted that, although he suggests counsel was
ineffective for failing to provide his expert wth this
background information by stating as to each witness that Dr.
Tooner did not speak to them Defendant does not expressly claim
any of the “new mtigation would have changed Dr. Tooner’s
opinion. A defendant proves that counsel was ineffective for
failing to provide additional background data to an expert by
showing that the provision of this material would have changed
the expert’s opinion. See Sochor; Breedlove; Oats. Defendant
never proved that Dr. Toomer’s opinion wuld have changed had he
spoken to these individuals. He did not call Dr. Tooner at the
evidentiary hearing to establish this fact. He nerely clains the
“addi tional” sources would have strengthened the expert

testi nony.
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The testinony of Aunt Mnaelia is virtually identical to
that of Defendant’s nother. In fact, nost of her know edge cane
from speaking with Defendant’s nother. Mreover, the alleged
corroboration fromthis witness with regard to Defendant’s drug
use was to state that she herself had been an al coholic and she
believed her brother, Defendant’s father, was an alcoholic
because she saw himdrink regularly and get drunk. This is a far
cry from corroborating Defendant’s drug use.

Ms. Contreras, Defendant=s high school teacher, stated that

Def endant was never quiet in class, would answer back when he

was reprimanded for this behavior, did not do well in schoo
because he did not study, did not sit still and she would now
send a student |ike Defendant for counseling. (T. 106-113)

However, the records of Defendant:s nmental health treatnment from
Cuba stated that Defendant did not do well in school, was a
di scipline problem answered back to teachers when reprinmnded
about his behavior, and was sent for nental health treatnent as
a result of this behavior. (DAT. 1539-40) This information was
read to the jury. (DAT. 1547) Defendant:s nother also testified
at the penalty phase to this sanme infornmation concerning
Def endant:s performance in school and the resulting treatnent.
(DAT. 1496) As such, Ms. Contreras=s testinony was cunul ative to

the evidence presented at the penalty phase, and counsel cannot
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be deenmed ineffective for failing to present it. State v.
Ri echmann, 777 So. 2d 342, 356 (Fla. 2000); see also Valle v.
State, 705 So. 2d 1331, 1334-35 (Fla. 1997); Provenzano V.
Dugger, 561 So. 2d 541, 545-46 (Fla. 1990).

M. Dam en Fernandez’'s testinony regarding the conditions
of refugee canps in Peru, |ikew se, is not evidence that would
have corroborated Dr. Tooner’s testinony. Mst critically, this
evi dence would not have been adm ssible or relevant as he could
only provide general information regarding the canps, not what
Def endant experienced personally. Mreover, his testinony, if
rel evant, would only be so based on Defendant’s reporting of his
experience in the canps and, thus not corroborating at all.

Lionel, the friend who supposedly establishes Defendant’s
drug use, never saw Defendant use any drug other than marijuana,
and that was years before trial. (T. 322, 295) He clainmed to be
able to know Defendant was wusing crack from his physical
appearance. (T. 298, 322) M. Perez’s supposition that Defendant
had been wusing cocaine, wthout any personal know edge, is
precisely the kind of speculative testinony about drug use that
was presented at trial from Defendant:s nother. (DAT. 1515, 1523)

Simlarly, Dr. Eustace’s testinony would not have prevented
the State from rebutting Defendant=s claim of drug abuse. Aside

from his discussion with Defendant’s ex-wife in which she only
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reported Defendant abused al cohol and socially snoked marijuana,
Dr. Eustace relied entirely wupon the same self-reporting
evidence that Dr. Tooner had at trial. (T. 339-42, 355) As such

it cannot be said that Dr. Eustacess testinony was not subject to
the sanme attacks as Dr. Toonerss testinony. Counsel cannot be
deened ineffective for failing to present this cunulative
testinony. Ri echmann; Valle; Provenzano.

Def endant also elicited the testinony of his post
conviction investigator to support the claimthat the |ong hours
spent on the case established that counsel’s investigation was
i nadequate.'® Quite to the contrary, the fact that she logged in
excess of 700 hours and uncovered virtually the same information
that was known to trial counsel at the tinme of Defendant’s tria
supports the proposition that their performance was not
deficient. Evidence of how |long she spent on investigation or

how many w tnesses she interviewed is not dispositive. Davis (11

12 1t should be noted that, although questions were posed to
Ms. Rojas at the evidentiary hearing to suggest that Defendant
was abused as a child, this claimwas never raised in his notion
for post conviction relief. Under Vining v. State, 827 So. 2d
201, 211-13 (Fla. 2002), this claim was, therefore, not properly
before the post conviction court. Mreover, as Defendant=s nother
deni ed abusing him at the tinme of trial, counsel could not be
deened ineffective for failing to present this evidence even if
the claim had been properly raised. Correll v. Dugger, 588 So
2d 422, 426 n.3 (Fla. 1990) (where nother denied abuse at trial,
counsel not ineffective for failing to present evidence of
abuse) .
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hour s spent on i nvestigation not di spositive of
i neffectiveness). The question is not how the investigation was
conducted but whether the investigation was conducted. See Bryan
v. State, 753 So. 2d 1244 (Fla. 2000). As outlined above,
counsel conducted a reasonable investigation that revealed
Def endant’s drug use, his tenure in the canps in Peru, and his
chil dhood nedical and psychiatric problenms. Counsel presented
this evidence in a manner that, unlike Ms. Rojas’ testinony, was
actually adm ssible. See Randolph v. State, 853 So. 2d 1051,
1062 (Fla. 2003); Rodriguez v. State, 753 So. 2d 29, 44-45 (Fl a.
2000); Blackwood v. State, 777 So. 2d 399, 411-12 (Fla. 2000).
Def endant has not established deficient performnce.

Mor eover, no prejudice has been established as to any of
these witnesses. As outlined above, the testinmony of the aunt
did not add anything new. None of the w tnesses presented were
any | ess biased than Defendant or his nother and, thus, no nore
credi bl e and, thus, not corroborating.

Def endant next faults trial counsel for failing to hire
addi tional experts regarding his nental state. Specifically
Def endant cl ai ns counsel should have hired an expert in PTSD and

QEEG. At the evidentiary hearing Defendant presented the
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testimony of Dr. Eustace, M. Baker and Dr. Thatcher.?® A
def endant does not prove that his counsel is ineffective nerely
by showi ng that he has |ocated new experts who would give nore
favorabl e opi nions. See Turner v. Dugger, 614 So. 2d 1075, 1079
(Fla. 1992); Provenzano v. Dugger, 561 So. 2d at 546. GCounse
does not have a duty to shop for a particular expert to give a
particular opinion. Card v. Dugger, 911 F.2d 1494, 1513 (11th
Cir. 1990)(quoting Elledge, 823 F.2d 1439, 1447 n. 17)(11th Cr.
1987)) (Acounsel is not required to >shop:- for [an expert] who wl|
testify in a particular way.=). As such, the presentation of
t hese experts does not show that counsel was deficient

Even if Defendant could show that counsel was deficient for
failing to investigate and present the new experts, he would
still not be entitled to relief. Defendant did not prove that
the evidence he clains should have been presented was avail abl e
at the tinme of trial, and it was cunul ative to the evidence that
was presented at trial. Mreover, presentation of this evidence
woul d have opened the door to harnful information.

Dr. Eustaces testinony about drug abuse, Dr. Thatcher:s
testi nony about brain damage, and Dr. Fernandez=s testinony about

the conditions in the canps was cunulative to the evidence

13 Although qualified an expert by the post conviction

court, M. Fernandez did not offer any expert opinion. He nerely
descri bed the conditions of the canps in Peru. (T. 122-29)
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presented by Dr. Tooner, Dr. Eisenstein and Defendant:s nother at
trial. As such, counsel cannot be deened ineffective for failing
to present this testinony. R echmann; Valle; Provenzano.

Mor eover, presentation of this evidence would have resulted
in the jury hearing nore negative evidence about Defendant. Dr.
Eust acess interview with Defendant:s wife reveal ed that Defendant
abused her. (T. 339-42) The State would have been able to have
placed this information before the jury had Dr. Eustace
testified. Parker v. State, 476 So. 2d 134, 139 (Fla. 1985); see
also Carroll v. State, 636 So. 2d 1316, 1318-19 (Fla. 1994).
M. Perez:s testinmony would have allowed the State to have
elicited Defendant:s use of M. Perez:s name during his crimnal
activity and |lying about doing so. (T. 315-17) Additionally, M.
Perez would have revealed an incul patory statenent Defendant
made to him about this crime and evidence of Defendant=s
consci ousness of guilt. (T. 298-99, 317-18) Moreover, counsel
stated that he would not have wanted to reveal this information
to the jury. (T. 393-95) Gven the negative information that
this testinony would have presented and counsel:s desire that
this negative evidence not be presented, it cannot be said that
Def endant proved that he was prejudiced by counsel:s alleged
failure to investigate and present this evidence. Cunm ngs-el v.

State, 863 So. 2d 246 (Fla. 2003); Breedlove v. State, 692 So.
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2d at 877 (no prejudice found where cross-exam nation and
rebuttal countered any value of additional mtigation).

Def endant also asserts that counsel was ineffective for
failing to present evidence that Defendant suffered from post
traumatic stress disorder. However, Defendant did not prove that
this evidence would have been available at the tinme of trial.
Ms. Claudia Baker had only started working in this area in the
five years pr ecedi ng t he evidentiary heari ng, si nce
approxi mately 1998. (T. 141-42) She only received her masters in
social work in 1993 and had only recently started doing forensic
work at the time of the evidentiary hearing. (T. 151-52)
Def endant committed this crime in 1992, and trial occurred in
1994. As Ms. Baker was not doing this work at that tine, it
cannot be said that she would have been available to testify at
the time of trial. Counsel cannot be deened ineffective for
failing to present evidence that would not have been avail able
at the tine of trial. State v. Riechmann, 777 So. 2d at 354-55
(claim of ineffective assistance properly denied where evidence
did not definitely show that evidence was available at tinme of
trial); see also Elledge v. Dugger, 823 F.2d 1439, 1446 (11th
Cir. 1987). To the extent that Defendant nmay claim sonme other
expert may have been available at that time, Defendant did not

call any such expert. As such, any assertion that another expert
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coul d have issued another opinion that could have been the sane
is specul ati on. However, A p]ostconviction relief cannot be based
on specul ation or possibility. @ Maharaj v. State, 778 So. 2d 944,
951 (Fla. 2000). Accordingly, this claimwas properly deni ed.
Moreover, Ms. Baker:=s opinion was not credible. M. Baker
relied extensively on Defendant:s self-reporting regarding the
synptons he experienced. However, she had to admt that
Def endant lied to her about where he was shot. She believed that
Def endant :s al | eged PTSD caused him to use drugs and that being
shot increased his PTSD. However, she ignored the fact that
Def endant was shot buying drugs and that Defendant had stated
that his drug use began before he was ever in Peru. Although she
admtted that wtnessing violence was what had allegedly
traumati zed Defendant in Peru, and she knew Defendant’s crim nal
history reflected his conmssion of acts of violence, she relied
on avoidance of traunmatic experiences as evidence of PTSD. She
also considered Defendant’s arrival in a new country and
inability to speak the |anguage as traunmas but did not consider
that Defendant was living in Little Havana, where Spanish is
dom nant. She relied on evidence of hyper vigilance but admtted
that crimnals were hyper vigilant for reasons other than PTSD.
She relied on evidence that Defendant:s reported incone declined

after he was shot but did not consider that was caused by an
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increase in Defendant:s illegal activities, which would not have
generated reported incone. She was unaware that Defendant had a
juvenile record. She acknow edged that the only illness that she
sought to evaluate Defendant for was PTSD. Gven this single
m nded focus, it is not surprising that she found it. Moreover,
five other experts saw Defendant and did not diagnose PTSD.
Gven all of this evidence, it cannot be said that M. Bakerss
di agnosis was credible. Since the evidence was not credible,
counsel cannot be deened ineffective for failing to present it.
Giffinv. State, 866 So. 2d 1 (Fla. 2003).

Def endant al so alleges that his counsel was ineffective for
failing to present evidence that a QEEG indicated he had brain
dysfunction. Mst critically Defendant failed to establish this
testinmony woul d have been admi ssible at the penalty phase. Bel ow
Def endant asserted that the QEEG testinony he presented passed
Frye. Defendant asserted that since EEG results are adm ssibl e,
QEEG results should be as well. In making this |eap, Defendant
argued that a QEEG is sinply a digitalization of the results of
a regular EEG Defendant contended that since QEEG is an
application of EEG testing, it is not subject to Frye testing.
Def endant al so asserted that the State:s objection to the genera
acceptance and reliability of QEEG testing went to the weight

and not to the admissibility of the testing. However, Defendant
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is incorrect both legally and factually.

Under Florida Jlaw, novel scientific evidence is not
adm ssible unless it is shown that the evidence is generally
accepted in the scientific comunity and is reliable. Ramrez v.
State, 810 So. 2d 836 (Fla. 2001)(hereinafter ARamrez 111§0);
Nel son v. State, 748 So. 2d 237, 240-41 (Fla. 1999); Mrray v.
State, 692 So. 2d 157 (Fla. 1997); Hadden v. State, 690 So. 2d
573, 577-78 (Fla. 1997); Hayes v. State, 660 So. 2d 257 (Fla.
1995); Ramrez v. State, 651 So. 2d 1164 (Fla. 1995) (hereinafter
ARamirez 110); Stokes v. State, 548 So. 2d 188 (Fla. 1989);
Ram rez v. State, 542 So. 2d 352 (Fla. 1989)(hereinafter ARamrez
| @ . Evidence is considered novel scientific evidence even if it
is based on an application of established scientific principals
to a new area. Ramirez |1l at 844, 845-46 (barring evidence of
knife mark identification in human tissue, even after stating
that knife mark identification generally is adm ssible and is an
application of tool mark identification, which is adm ssible);
Brim v. State, 695 So. 2d 268, 271 (Fla. 1997)(rejecting
argunment that calculation of population frequencies for DNA
evidence are not new and novel because they are based on
accepted principals of statistics and population genetics);
Nel son, 748 So. 2d at 240-41 (holding that trial court should

have held a Frye hearing on single population frequency used in
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DNA cal culation); Mirray, 692 So. 2d at 160-64 (requiring Frye
hearing for PCR DNA testing even though DNA testing previously
held adm ssible). Therefore, Defendant’s assertion bel ow that he
was not required to show that the QEEG neets Frye because QEEG
is not new and novel is contrary to Florida | aw.

Moreover, it is predicated on a false prenise. Defendant
claimed below that since EEG evidence is admssible, QEEG
evidence is admissible because it nerely represents a digital
representation of the EEG data that is analyzed using accepted
mat hemat i cal and statistical t echni ques. Dr . That cher,
Def endant:s expert, hinself admtted that once the data is
digitized, it is mathematically manipulated by performng a
transform on the data. The selection of the particular
transformation to performinvolves certain assunptions about the
underlying data and its source. See CH-TSONG CHEN, ONE- Di MENSI ONAL
DIA@TAL SIGNAL PROCESSING 18-86 (1979). As was true wth DNA
evidence, the acceptability of mking these assunptions and
selection the mthematical nethod of analysis are subject to
Frye testing. Brimv. State, 695 So. 2d at 271. Mreover, since

Def endant di d not show what met hod was used,'* nmuch less that the

14 At the evidentiary hearing Defendant’s espert, Dr. Robert
That cher rendered an opinion, not based on his personal testing
of Defendant, as Defendant refused to be tested, but rather on
Dr. Weinstein's records of his QEEG test.
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use of that nethod was acceptable, Defendant did not show that
QEEG evi dence neets Frye.

Furthernore, this Court has held that to satisfy Frye, it
is necessary to present nore than the testinony of a single
expert who conducted the test. Although Ramrez |1l was decided
after the trial in this case, the requirenent that nore than the
testimony of the expert proponent of the testinony be presented
before Frye is satisfied existed long before Ramirez Ill. In
Ramrez |, this Court held that the testinony of the expert who
performed the test that it was reliable was insufficient to
satisfy Frye. This Court stated that it was necessary to present
i ndependent evidence of the reliability and acceptance of the
evi dence before the evidence is adm ssible. 1d. at 354-55. This
Court also cited to Ranpbs v. State, 496 So. 2d 121 (Fla. 1986),
for the same proposition. See al so Hadden, 690 So. 2d at 578. As
such, Florida has required nore than the testinony of the expert
performng the test to show that the test passes Frye since at
| east 1986.

Mor eover, testimony regarding QEEG test results and
opi nions based on such results has been routinely excluded from
court proceedi ngs because QEEG testing is not generally accepted
in the scientific comunity and is considered unreliable. E.g.,

Nadel | v. Las Vegas Metro. Police Depst., 268 F.3d 924, 927-28
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(9th Cir. 2001); Craig v. Okin Exterminating Co., 2000 U.S.
Dist. Lexis 19240, *8-*10 (S.D. Fla. 2000); In re Breast |nplant
Litigation, 11 F. Supp. 1217, 1238-39 (D. Colo. 1998); Browell
v. Bulldog Trucking Co., 1993 U S. Dist. Lexis 21115 (E D. Tenn.
1993); State v. Zimmernman, 802 P.2d 1024, 1026-02 (Ariz. 1990);
Tran v. Hilburn, 948 P.2d 52, 55-56 (Colo. C. App. 1997); Ross
v. Schrantz, 1995 M nn. App. Lexis 586 (Mnn. Ct. App. 1995). As
such, Defendant did not prove that QEEG testinony was adm ssible
ei ther now or at the time of trial.

Si nce Defendant did not show that the QEEG evi dence passed
Frye, he did not prove that counsel was ineffective for failing
to call Dr. Thatcher. Since the QEEG testinony is inadm ssible
it cannot be said that it creates a reasonable probability that
Def endant woul d not have been sentenced to death. See Wod v.
Bart hol onew, 516 U. S. 1 (1995)(inadm ssible evidence does not
neet materiality element of Brady claim); Strickland, 466 U. S
at 694 (prejudice prong of ineffectiveness claim sane as
materiality prong of Brady claim.

Mor eover, none of the mitigation evidence presented at the
evidentiary hearing outweighed that M. Calderon was shot to
death in the driveway of his home when Defendant and Hunberto
Cuel l ar were attenpting to steal his noney. The jury heard that

Def endant had previously been convicted of a simlar robbery
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where he resorted to violence. This resulted in the finding of
the aggravating circunstances that Defendant had prior violent
felony convictions, comnmtted this nurder during the course of a
robbery and committed this nurder for pecuniary gain. Despite
hearing simlar evidence concerning drug use, nental illness,
brain damage and fam |y background, Defendant was sentenced to
death. The additional mtigation that Defendant clains should
have been presented would have revealed that Defendant had
beaten his wife and was not the loving famly nman he was
portrayed to be and had al ways been the kind of person who did
not obey the rules of society. Gven this evidence, it cannot be
said that but for counsels: allegedly deficient conduct, there is
a reasonable probability that Defendant would not have been
sentenced to death. Strickland. The cl aimwas properly deni ed.

B. OPENI NG THE DOOR TO PENDI NG CHARGE

Def endant next contends that counsel was ineffective for
opening the door to evidence of Defendant:s participation in
ot her robberies. However, this claimwas not properly before the
| ower court and was, thus, properly deni ed.

Def endant did not claimin his post conviction notion that
his trial counsel was ineffective for opening the door to
evidence of Defendant:s other crimnal activity by posing a

guestion regarding Defendant’s rehabilitation potential. Rather,
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Def endant asserted that the State:s comments about the pending
charges stemming fromsaid activity were inproper and that they
anounted to nonstatutory aggravation. (PCR 287-88, 338-39, 354-
55) This Court has held that defendants are not entitled to add
assertions to a claimof ineffective assistance of counsel after
the Huff hearing, where the added assertions do not neet the
standards for successive notions for post conviction relief,
even if an evidentiary hearing has been granted on a different
ground of ineffective assistance at the penalty phase. Vining v.
State, 827 So. 2d 201, 211-13 (Fla. 2002). Here, this claimdoes
not neet the standard for filing a successive notion as the fact
that counsel asked about the potential for rehabilitation and
its effect was not unknown and unknowabl e at the tine the notion
for post conviction relief was filed. Id. Thus, the claim was
not properly before the |lower court and was properly deni ed.

Even if properly pled, Defendant would still not be
entitled to relief as the claim is wthout nerit. Information
regarding potential for rehabilitation is generally considered
inportant mtigation. See Skipper v. South Carolina, 476 U.S. 1
(1986); see also Vvalle v. State, 502 So. 2d 1225 (Fla. 1987).
The State acknowl edged this during the penalty phase closing
argunment. (DAT. 1661) Thus, counsel had a valid strategic basis

for asking this question when he did and cannot be deened

96



i neffective for doing so. Haliburton; see also Strickland, 466
u. S. at 690-91 (AStrategic choices nmade after thorough
investigation of |law and facts relevant to pl ausi ble options are
virtually unchal |l engeable.f); Wggins, 539 U S. at 521

Def endant reliance on M. Suris testinony that he now
beli eves that asking the question was a bad idea ignores that
the standard for judging clains of ineffective assistance of
counsel requires that the ~court ignore such hindsight.
Strickland, 466 U S. at 694-695, see also Brown, 846 So. 2d at
1121-22 (Fla. 2003). Accordingly, the testinony about M. Suri’s
present perception of the w sdom of having posed the question is
irrelevant to a determ nation of deficiency.

Even if counsel could be considered deficient for asking
the question about rehabilitation, the claimis still wthout
merit as Defendant was not prejudiced. Dr. Toomer testified that
part of his assessnent was based on a psychosocial history.
(DAT. 1557-58) He stated that he relied on this history in
formul ating his opinions about Defendant that were unrelated to
Def endant:s potential for rehabilitation. (DAT. 1559-60, 1583)
When an expert relies on information, the opposing party is
entitled to cross exam ne the expert regarding his know edge of
the persons conplete history, even if it results in disclosure

of crimnal activity for which there had not been a conviction
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Parker, 476 So. 2d at 139; see also Carroll, 636 So. 2d at 1318-
19. Since Dr. Tooner relied on Defendant:s psychosocial history
in fornmulating his other opinions, the State was entitled to
gquestion Dr. Toomer regarding his knowl edge of that history.
Thus, not asking about the potential for rehabilitation would
not have prevented the Statess questioning. Since the information
woul d have come in anyway, it cannot be said that, but for
counsel =s asking this question, there is a reasonable probability
that Defendant would not have been sentenced to death.
Strickland. The clai mwas properly deni ed.

C. CALLI NG HUMBERTO CUELLAR AT THE PENALTY PHASE

Def endant al so contends that his counsel was ineffective
for calling Hunberto Cuellar to testify at the penalty phase.
This clai mwas properly denied.

At the evidentiary hearing, M. Suri stated that he
believed that he presented this evidence to show that there was
no intent to kill as mtigation. (T. 447) Wile in his brief
Def endant admits “this reasonable nmay have been a good bit of
information to convey to the jury” he questions the “method of
presenting this evidence.” Defendant alleges that by eliciting
this information in the guilt phase during Hunberto’ s cross
exam nation, counsel would have avoided reinforcing his version

of the events. However, when asked why he did not do that, M.
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Suri stated that he believed it was inportant to have Hunberto
say it in the penalty phase since the jury had already
determned it was a robbery. (T. 447-48) As such, this was a
strategic decision that Defendant failed to establish was
unr easonabl e. Stri ckl and.

Mor eover, counsel is not ineffective sinply because the
same evidence could have been presented in a different manner
with the benefit of hindsight. Strickland, 466 U.S. at 694-695;
see also Brown, 846 So. 2d at 1121-22. In fact, the alternative
met hod of presenting this evidence suggested by Defendant woul d
have been inconsistent with the defense strategy. Throughout the
guilt phase of the trial, counsel’s case rested largely on
chal  enging Hunberto’'s credibility. To ask a question at that
point to establish excul patory evidence from this w tness whom
he was claimng was incredible would have been clearly confusing
to the jury, who was still determning guilt. Once the jury had
already found that a robbery had been intended, there was no
harmin presenting Hunberto as credible.

Mor eover, Def endant was not prejudiced by Hunbertos=s
testinony. His entire testinony at the penalty phase was that
the purpose of going to M. Calderons home was to rob him that
there was no intention or discussion of killing him that he did

not know M. Cal deron would be arned and that M. Calderon fired
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first. (DAT. 1548-49) The States cross consisted nerely of the
fact that Defendant and Hunmberto were arned when they went to
the house. (DAT. 1549) The jury had already determ ned that
Def endant went to M. Calderonss house to rob him Thus,
Hunmbertoss testinony on this point was, at worst, cumnulative of
the existing jury finding. WMreover, Defendant gained having
Hunberto, whose testinony had already been accepted, tell the
jury that there was never any intent to kill M. Calderon. As
such, it cannot be said that but for counsel:=s presentation of
this brief testinony, there is a reasonable probability that
Def endant woul d not have been sentenced to death. Strickl and.

CONCLUSI ON

For the foregoing reasons, the order denying post

conviction relief should be affirned.
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CHARLES J. CRI ST, JR
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