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| NTRODUCT| ON

This petition for habeas corpus relief is being filed in
order to address substantial clainms of error under the fourth,
fifth, sixth, eighth and fourteenth amendnents to the United
States Constitution, clains denonstrating that M. Mendoza was
deprived of the effective assistance of counsel on direct appeal
and that the proceedings that resulted in his conviction and
deat h sentence viol ated fundanmental constitutional guarant ees.
Citations to the record on the direct appeal shall be as (R
.) for citations to the record and (TRT . . .) for citations to
the transcripts.

JURI SDI CT1 ON

A wit of habeas corpus is an original proceeding in this
Court governed by Fla. R App. P. 9.100. This Court has
original jurisdiction under Fla. R App. P. 9.030(a)(3) and
Article V, 8 3(b)(9), Fla. Const. The Constitution of the State
of Florida guarantees that “[t]he wit of habeas corpus shall be
grantable of right, freely and without cost.” Art. |, 8§ 13, Fla.
Const .

REQUEST FOR ORAL ARGUMENT

M. Mendoza requests oral argunent on this petition.



PROCEDURAL HI STORY

A grand jury indicted M. Mendoza and two co-defendants,
Lazaro Cuel lar (“Lazaro”) and Hunberto Cuel l ar (“Hunberto”), for
first-degree nurder, conspiracy to commt robbery, attenpted
arnmed robbery, arned burglary wth an assault, and possessi on of
firearmduring the comm ssion of a felony (R 1-4). The grand
jury predicated the first-degree nurder charge on both the
theory of preneditation and fel ony-nmurder (R 1). However, at
trial, the State abandoned the preneditation theory. (TRT 1157).

The fel ony-nurder charge was based on the theory that the
victimwas killed while the defendants were engaged in
commtting or attenpting to commt a robbery or burglary (R 1).

On May 20, 1993, prior to M. Mendoza's trial, Lazaro
entered into a plea agreenent with the State and the | ower court
in which he agreed to plead guilty to the | esser offense of
mans| aught er and plead guilty as charged to the of fenses of
conspiracy to commt robbery and attenpted arned robbery (TRT
196- 205). The court accepted the plea and agreed to sentence
himto three (3) concurrent ternms of ten (10) years in prison
(TRT 202).

On January 18, 1994, approximately two weeks before the

start of M. Mendoza's trial, Hunberto entered into a plea



agreenent in which he pleaded guilty to second-degree nurder and
was sentenced to twenty (20) years in prison (TRT 237).

I n exchange for being allowed to plead to the reduced
charge and for the twenty-year sentence, Hunberto agreed to
testify against M. Mendoza (TRT 241, 3 1086). If the
prosecution thought that Hunberto did not testify “truthfully”,
then the agreenent called for Hunberto to be re-sentenced to
nore than the agreed upon twenty-year sentence (TRT 1118-9).

The jury found M. Mendoza guilty of first-degree nurder,
conspiracy to commt robbery, attenpted arned robbery, arned
burglary with an assault, and possession of a firearmduring the

commi ssion of a felony. See Mendoza v. State, 700 So. 2d 670

(Fla. 1997). The jury voted in favor of death by a vote of
seven (7) to five (5). See Id. The court sentenced M. Mendoza
to die in the electric chair and found the foll owi ng aggravati ng
ci rcunstances: (1) prior conviction for a violent felony; and
(2) commtted while engaged in the conm ssion of a robbery and
for pecuniary gain (nmerger of aggravators) Id.

On direct appeal, the Florida Suprene Court affirned the
conviction and sentence. See |d. M. Mendoza tinely petitioned
the United States Suprenme Court for certiorari. This petition

was deni ed on Cctober 5, 1998. Mendoza v. Florida, 119 S. C.

101 (1998). M. Mendoza filed his final anended notion for



post - conviction relief on Septenmber 5, 2000 (PCR 231-391). The
trial court subsequently denied M. Mendoza's notions to conpel
the production of public records and notion to disqualify Judge
Post man ( PCR 655-6, 798, 800).

At the Huff hearing held on January 26, 2001, the court
orally summarily denied all of M. Mendoza's post-conviction
clainms (PCR 870-908). The court issued a witten sumary deni a
on March 5, 2001 (PCR 665-673). M. Mendoza filed a tinely
noti ce of appeal of the trial court’s summary denial on Mrch
27, 2001 (PCR 674-75).

M . Mendoza appeal ed the Court’s summary deni al ;
sinmul taneously he filed a petition for wit of habeas corpus.
On April 3, 2002, this Court remanded the case with orders for
the Court to conduct and evidentiary hearing on M. Mendoza's
clainms of ineffective assistance of counsel. Contenporaneously,
t he habeas petition was denied wi thout prejudice.

The evidentiary hearing commenced in March 2004 and took
pl ace over several days. Follow ng the subm ssion of closing
menor anda by both parties the | ower court entered an order
denying relief.

CLAI M

APPELLATE COUNSEL FAI LED TO RAI SE ON APPEAL NUMEROQUS MERI TORI QUS
| SSUES, WH CH WARRANT REVERSAL OF EI THER OR BOTH THE CONVI CTI ONS
AND SENTENCE OF DEATH



A | NTRODUCTI ON.
M . Mendoza had the constitutional right to the effective
assi stance of appell ate counsel for purposes of presenting his

direct appeal to this Court. Strickland v. Washi ngton, 466 U. S.

668 (1984). “A first appeal as of right [] is not adjudicated
in accord with due process of law if the appellant does not have

the effective assistance of an attorney.” Evitts v. Lucey, 469

U S. 387, 396 (1985). The Strickland test applies equally to

i neffectiveness allegations of trial counsel and appellate

counsel. See Orazio v. Dugger, 876 F. 2d 1508 (11th Cir. 1989).

Because the constitutional violations which occurred during M.
Mendoza's trial were “obvious on the record” and “l| eaped out
upon even a casual reading of transcript,” it cannot be said
that the “adversarial testing process worked in [M. Mendoza's]

direct appeal.” Matire v. Wainwight, 811 F. 2d 1430, 1438 (1lith

Cir. 1987). The lack of appellate advocacy on M. Mendoza's
behal f is identical to the | ack of advocacy present in other
cases in which this Court has granted habeas corpus relief. See

Wlson v. Wainwight, 474 So.2d 1162 (Fla. 1985).

I ndi vidual ly and “cunul atively,” Barclay v. Wai nwight, 444

So. 2d 956, 959 (Fla. 1984), the clains omtted by appellate

counsel establish that “confidence in the correctness and



fairness of the result has been underm ned.” W]Ison, 474 So.2d

at 1165 (enphasis in original).

Negl ecting to rai se such fundanental issues, as those

rai sed herein, “is far below the range of acceptable appellate

performance and nust underm ne confidence in the fairness and

correctness of the outcone.” See Id. Had counsel presented

t hese issues, M. Mendoza would have received a new trial, or at

a mnimum a new penalty phase. Furthernore, fundanental error

occurred that nmandates relief. M. Mendoza is entitled to

relief.

B. FAI LURE TO RAI SE TRI AL COURT' S ORDER PROHI Bl TI NG PETI TI ONER
FROM PRESENTI NG EVI DENCE OF VICTIM S PAST | NVOLVEMENT | N
“BOLI TO'.

The trial court commtted reversible error by prohibiting

t he defense from presenting evidence of the victins past

i nvol venent running bolito! operations (TRT 737-59). This

evi dence was relevant to the material issue of M. Mendoza's

intent (specifically, his lack of intent) to conmt the alleged

underlying felonies that formed the basis of the fel ony-nurder
charge. The trial court abused its discretion by not allow ng

M. Mendoza to present this evidence. This issue was preserved.

Had appell ate counsel raised this issue on direct appeal, this

“Bolito” is a type of illegal lottery. See Greater Loretta

| nprovenent Association v. State, 234 So.2d 665, 672 (Fla.
1970); Carnagio v. State, 143 So. 164, 165 (Fla.1932).

6



Court woul d have been conpelled to grant M. Mendoza a new
trial.

The defense proffered evidence that the victim prior to
the tine of his death, ran illegal bolito operations (TRT 758,
797, 801, 804-5). In fact, the prosecutor agreed that the
vi cti mhad been arrested and prosecuted for racketeering as a
result of his involvenent in bolito in 1987 (TRT 786).

In addition to the proffers of Rosario Estrada (TRT 758),
the victims wife, and Detectives Trujillo and Royal (TRT 801,
804-5), which all substantiated the fact that the victim had
been involved in bolito, defense counsel proffered that two
additional w tnesses could substantiate that the victimwas
involved in bolito, including one witness who could testify that

the victimwas involved in bolito one year prior to the victims

death (TRT 797).

As argued by defense counsel below, this proffered evidence
was relevant to establishing the material fact that the victim
owed a debt stemming frombolito operations (TRT 463-4, 468,

751, 792).%2 This in turn supports the crux of M. Mndoza's

°The court granted the defense | eave to present evidence
that, at the tinme of the shooting, the victimwas currently
conducting bolito operations (TRT 794-5). However, defense
counsel presented no evidence of the victinms current bolito
activity. In his rule 3.850 notion for post-conviction relief,
the summary deni al of which is pending in this Court concurrent
with this petition, M. Mndoza all eges that defense counsel was

7



defense - that the nmen were not attenpting to rob the victim
but, instead, were trying to collect fromthe victima bolito
debt (TRT 463, 468, 751).

Had the jury believed that this was not an attenpted
robbery, the jury could not have |lawfully convicted M. Mendoza
for first-degree nurder.

The State argued that the proffered evidence was not
rel evant (TRT 457, 738-9, 741, 751). The trial court ultinmately
agreed and ruled that the fact the victimran bolito operations
in the past, prior to the tinme of the shooting, was not relevant
(TRT 795, 798).

By ruling that the defense could not present this evidence,
the trial court denied M. Mendoza his fundanental

constitutional right to present a defense. See Washington v.

Texas, 388 U S. 14 (1967); see Story v. State, 589 So. 2d 939,

943 (Fla. 2d DCA 1991).

Al'l relevant evidence is adm ssible, except as provided by
law. 8§ 90.402, Fla. Stat. (1991). Relevant evidence is
“evidence tending to prove or disprove a material fact.” §

90.401, Fla. Stat.(1991). “In R vera v. State, [561 So. 2d 536

(Fla. 1990)], the suprenme court enphasized that where rel evant

ineffective for failing to present avail abl e evidence that the
victimwas indeed involved in running bolito operations at the
time of the shooting.

8



evidence tends in any way, even indirectly, to establish a

reasonabl e doubt of defendant's guilt, it is error to deny its
adm ssion.” Story, 589 So. 2d at 942 (enphasis added); see also

Pal azzolo v. State, 754 So. 2d 731 (Fla. 2d DCA 2000) (noting

“the well -established policy requiring the introduction into
evi dence of all probative evidence tending to prove a

defendant’ s i nnocence.”); Mreno v. State, 418 So. 2d 1223 (Fl a.

3d DCA 1982). Here, the trial court excluded critical, relevant
evidence relating to the issue of M. Mendoza's | ack of intent
to conmt the alleged underlying felonies. See Story at 943.

In Vannier v. State, 714 So. 2d 470, 471 (Fla. 4th DCA

1998), the court concluded that the | ower court erred by

excl udi ng evidence proffered by the defense which suggested that
the all eged murder victimhad been suicidal. The defense in

t hat case was that the victimhad in fact commtted suicide. In
concluding that the | ower court had abused its discretion, the
District Court reasoned:

Wil e the defense is bound by the sane rules
of evidence as the state, [footnote onmitted]
the question of what is relevant to show a
reasonabl e doubt nay present different
considerations than the question of what is
rel evant to show the conmm ssion of the crine
itself. If there is any possibility of a
tendency of evidence to create a reasonable
doubt, the rules of evidence are usually
construed to allow for its adm ssibility.
[citations omitted] Because suicide was
defendant's theory of defense . . . any

9



evi dence that tends 'in any way, even
indirectly,' to show that the death did
result fromsuicide is admssible, and it is
error to exclude it.

Vannier, 714 So. 2d at 471 (enphasis added); see also

Washi ngton v. State, 737 So. 2d 1208 (Fla. 1st DCA 1999). The

test for relevancy in the context of establishing reasonable

doubt is broad and favors adm ssion over exclusion. Even
evi dence that may be viewed as “equivocal” as to whether or not
it establishes the material fact at issue nmust be adnmtted. See

Vanni er at 471. \Wen such equivocal evidence “arguably tends to

show a fact that mght lead a jury to exonerate a defendant, the

trial judge's discretion is reduced and it is up to the jury to
deci de which inference is correct.” Vannier at 471 (enphasis
added) .

Here, the proffered evidence was rel evant to establi shing
the material fact of M. Mendoza's intent, as well as the

closely related i ssue of notive. See Story v. State, 589 So. 2d

939 (Fla. 2d DCA 1991) (error to exclude defense's proffered
evidence relevant to the material issues of the defendant's

i ntent and know edge). The intent, or notive, behind the nen's
decision to confront the victimwas a nmaterial issue at trial.
The State alleged that M. Mendoza was guilty of felony-nurder
on the theory that the victimwas killed while M. Mendoza was

engaged in the perpetration of, or in an attenpt to perpetrate,

10



a robbery or burglary (R 1). The State therefore had the burden
to establish that M. Mendoza and the co-defendants intended to
rob the victimor conmtted a crine that would support a
conviction for burglary®. The indictnent alleged a burglary
based upon an intent to commt robbery or theft (R 2).

To establish either an attenpted robbery or a burglary
grounded on an intent to conmt robbery or theft (as all eged by
the State), the State had to prove that the nmen intended to
commt theft. On the other hand, if the nen did not intend to
commt theft, then they are not guilty of attenpted robbery or
burglary, and, therefore, M. Mendoza is not guilty of felony-
mur der .

Since it is clear that M. Mendoza's (and the co-
defendants') intent and notive was a material issue, the next
guestion is whether or not the proffered evidence was rel evant
to that issue. |In the context of M. Mendoza's case - a

def endant seeking to present “reverse WIllians rule” evidence -

*The al | eged underlying offenses of robbery and burglary, or
attenpted robbery and burglary, are specific intent crinmes, and,
therefore the State had the burden to prove specific intent. See
Craig v. State, 769 So. 2d 1087 (Fla. 2d DCA 2000) (robbery is a
specific intent crine); Richardson v. State, 723 So. 2d 910
(Fla. 1st DCA 1999) (burglary is a specific intent crine); Brown
v. State, 25 Fla. L. Wekly S792, 2000 W. 1472598 (Fla. Cct. 5,
2000) (the crime of attenpt generally requires proof of a
specific intent to cormt the crinme attenpted as I ong as the
state is required to show specific intent to prove the conpleted
crinme).

11



the question is whether the proffered evidence “tends in any
way, even indirectly, to establish a reasonabl e doubt of
defendant's qguilt.” Rivera, 561 So. 2d 536, 539 (Fla. 1990).

Evi dence that the victimhad been involved in running
bolito operations at the very least “tends . . . indirectly” to
establish that the men confronted the victimin order to collect
a bolito debt, and not for the purpose of robbery or burglary.
Id. (This evidence corroborated with the fact that no property
was taken fromthe victinm. (See initial brief p. 14). This is

because the proffered fact that the victim- nerely one year

prior to his death (see TRT 797) - had been running bolito

operations tends to support the possibility that he may have
still owed a bolito debt as a result and al so tends to support
the possibility that he was in fact still running bolito
operations and, again, as a result, owed a debt that M. Mendoza
and the co-defendants went to coll ect.

Thi s evidence woul d have supported M. Mendoza' s defense
that this was not an attenpted robbery, but, instead, an attenpt
to collect a bolito-related debt owed by the victim Al that
isrequired is a “possibility of a tendency of [the proffered]
evi dence to create a reasonabl e doubt.” Vannier, 714 So. 2d 470,

471 (Fla. 4th DCA 1998).

12



The court in Story held that defendant shoul d have been
permtted to present evidence of prior msdeeds of third parties
in order to establish that she |lacked crimnal intent and guilty
know edge. There, the defendant was on trial for entering into
fraudul ent contracts to buy and sell citrus fruit. The district
court held that the trial court erred when the court prohibited
the defendant from presenting to the jury proffered evidence
that she herself had been victim zed by two of her enpl oyees who
had fraudulently sold to her fictitious groves of fruit. The
def endant cl ai med that she conducted her transactions with other
conpanies largely in reliance on the two enpl oyees who had
defrauded her and that she relied on these two enpl oyees in
signing the contracts formng the basis for the charges agai nst
her. The district court concluded that the jury should have
been all owed to hear specific instances relating to her
m sgui ded alliance in entering the contracts upon the enpl oyees
recommendation. The court reasoned that these instances “nmay
bear on [the defendant's] intent and know edge in entering into
the contracts at issue.” I1d. at 942. Simlarly, in the instant
case, M. Mendoza should have been permtted to present evidence
that woul d have “tend[ed] . . . even indirectly” to establish
that the he and the co-defendants did not intend to conmt

robbery or burglary.
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“As the Court said in Chanbers v. Mssissippi, 410 U S

284, 302, 93 S. . 1038, 1049, 35 L.Ed.2d 297 (1973), '[flew
rights are nore fundanental than that of an accused to present

wi tnesses in his own defense.' Although this quotation refers to
"W tnesses', the principle obviously includes other forns of

evidence as well.” Vannier v. State, 714 So. 2d 470, 471 (Fl a.

4t h DCA 1998). By excluding the proffered evidence, the trial
court deprived M. Mendoza of his right to present a defense.

See Washi ngton; Story.

The trial court never rul ed, or even suggested, that the
proffered evidence was inadm ssi bl e because its probative val ue
was substantially outwei ghed by the danger of unfair prejudice,
confusion of the issues, or msleading the jury. See § 90. 403,
Fla. Stat. (1991). The only basis articulated for excluding
this evidence was rel evancy (TRT 795, 798). The State
mai nt ai ned that the evidence was not relevant (TRT 457, 739-3).
In fact, the prosecutor agreed that the evidence would be
adm ssible if relevant (“Now, they obviously would have the
right to introduce if it (sic) were to show sone rel evance” (TRT
739)).

Had appell ate counsel raised this issue on direct appeal,
the trial court's ruling could not have been affirned on the

basi s of section 90.403. Because the proffered evidence tends,
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at least, indirectly, to establish reasonabl e doubt, it was

rel evant and admi ssible. See Rivera, 561 So. 2d 536, 539 (Fla.

1990) .
The trial court's error was not harml ess beyond a

reasonabl e doubt. See DiGuilio v. State, 491 So. 2d 1129 (Fl a.

1986). “If proffered evidence woul d have any tendency, however

renptely or indirectly, to convince a juror [that the defendant

was not guilty], it nust be deened prejudicial.” Vannier at 472

(enphasi s added).

The only direct and neani ngful evidence presented at trial
that this was an attenpted robbery and not an attenpt to coll ect
a debt was the dubious testinony of co-defendant Hunberto
Cuel lar®. His credibility was highly suspect. Approxinmately two
weeks before the start of M. Mendoza's trial, Hunberto, who
originally was also facing first-degree nurder charges and
potentially eligible for the death penalty (TRT 1063), entered a
pl ea agreenent to second-degree nurder and was sentenced to
twenty (20) years in prison (TRT 237).

I n exchange for being allowed to plead to the reduced
charge and for the twenty-year sentence, Hunberto agreed to

testify against M. Mendoza (TRT 241, 1086). As part of the

“The remai ni ng evi dence suggesting that this was a robbery
was nerely circunstantial and was at |east, if not nore,
consistent with an attenpt to collect a debt that went terribly
wWr ong.
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agreenment, Hunmberto was required to testify consistent with the
State’s robbery theory (TRT 244). |If the prosecution thought
that Hunmberto did not testify “truthfully”, then the agreenent
called for Hunberto to be re-sentenced to nore than the agreed
upon twenty-year sentence (TRT 1118-9). As further inducenent,
the pl ea agreenent provided that Hunberto woul d not be required
to testify against his brother, Lazaro (TRT 1086). Cearly the
jury had reason to question Hunberto's credibility based on his
self-interest in testifying against M. Mendoza consistent with
the State’s theory that this was an attenpted robbery.

In addition to the State’s generous deal given to Hunberto
in exchange for his testinony, the jury had other reasons to
doubt his credibility. Hunberto was severely inpeached during
cross-exam nati on. Defense counsel elicited the follow ng
testinmony that strongly suggested Hunberto's testinony on direct
exam nation was not credible: The fact that Hunberto admitted to
failing to tell police in his initial statenent that had hit the
victimover the head with his gun (TRT 1076); that he |ied when
he told police that he, Hunberto, never pulled out his gun (TRT
1078); that while he testified on direct exam nation that when
M. Mendoza returned to the car, he told Hunberto that he had
shot the victim Hunberto told police that he (Hunberto) passed

out when he (Hunberto) reached the car, that the next thing he
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knew, he was in the hospital, and that he did not know what M.
Mendoza did after the shooting (TRT 1079-80); that while he
originally told police that he was unsure what caliber gun M.
Mendoza was al l egedly carrying at the tinme of the shooting.

He had since gone over the evidence discovered and
i nvestigated by police, including the fact that the bullets that
killed the victimwere .38 caliber, and now testified on direct
exam nation that M. Mendoza carried a .38 Special Revolver (TRT
1067, 1084-5); that while he testified on direct that he did not
know how many bullets were in the Taurus nine mllineter gun
(the gun Hunberto used to strike the victimover the head), he
had told police that the gun contained 14 or 15 rounds (TRT
1089-90); that, contrary to his trial testinony that his
brot her, Lazaro, knew about the alleged planned robbery, he told
police that Lazaro did not know about it (TRT 1091); that while
he testified on direct exam nation that Lazaro brought the
Taurus nine mllinmeter, Hunberto told police that Lazaro was not
armed (TRT 1087, 1092); that, contrary to his trial testinony,
Hunberto tol d police that he and Lazaro drove by the victinms
house toget her before the day of the shooting (TRT 1093-4); that
contrary to his trial testinony that it took M. Mendoza thirty

seconds to one mnute to return to the car after Hunberto was
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shot (TRT 1054), Hunmberto had told police that M. Mendoza cane
back to the car in “a few seconds” (TRT 1094).

Hunberto testified that this was an attenpted robbery.
G ven the fact that the jury had significant reason to doubt his
credibility, it cannot be said that the trial court's error in
refusing to allow the defense to present evidence that the
victimin the past had run bolito operations - which woul d have
tended to suggest the possibility that the nmen i ndeed had
confronted the victimnerely to collect a bolito debt
(corroborated by the evidence that the victims property was not
taken) (See Initial Brief p. 14) - was harnl ess beyond a

reasonabl e doubt. See D CGuilio. Furt hernore, this Court shoul d

consider all errors, both preserved and unpreserved, in
determ ning whether an error is harnl ess beyond a reasonabl e

doubt. See Martinez v. State, 761 So. 2d 1074, 1082 (Fla. 2000).

C. FAl LURE TO RAI SE PETI TI ONER S DETRI MENTAL REL|I ANCE ON THE
TRI AL COURT'S M D-TRI AL REVERSAL OF | TS PRE-TRI AL RULI NG ON
THE | SSUE OF THE VICTIM S | NVOLVEMENT | N “BOLI TO
Appel | ate counsel was ineffective for failing to raise on

di rect appeal the argunent that M. Mendoza was denied a fair

trial when the trial court denied his notion for mstrial

predi cated on the court's md-trial reversal of its pre-trial

ruling on the extent to which the defense could present evidence

of the victinms involvenent in illegal bolito operations. After
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the defense told the jury in opening statenents that the

evi dence woul d show that the victimhad been involved in bolito,
the court reversed its pre-trial ruling to allow the defense to
present evidence of the victimls prior involvenment in bolito.

Def ense counsel detrinentally relied on the court's pre-
trial ruling when counsel gave his opening statement. The
prejudi ce caused by the trial court's md-trial reversal of its
previous ruling denied M. Mendoza his constitutional rights
under the Fifth, Sixth, Ei ghth and Fourteenth Anendnents,
including his right to a fair trial and to due process of |aw.
The trial court should have granted the notion for mstrial.

The State filed a pre-trial notion asking the court to
prohi bit the defense fromeliciting testinony or evidence
regarding the victinms 1987 arrest and subsequent w thhold of
adj udi cation for the crinme of racketeering (R 168). It was
undi sputed that the victims racketeering involved his in
“bolito” operations (during argunents on the matter, the
prosecut or announced: “W know [the victin] was arrested in 1987
for bolito” (TRT 786)).

During pre-trial proceedings on the State's notion, defense
counsel, in arguing that the fact that the victimhad been
arrested for bolito-racketeering activity was relevant to the

defense's case, made the follow ng notion:
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Respectfully, | ask that | be allowed to
inquire of any w tness, whether state

Wi tness or ny witness, as to whether they
knew that M. Cal derone (sic) was enpl oyed
as a bolitero in a bolitero operation.

(TRT 464). The court subsequently granted the State's notion in
limne by prohibiting the defense fromeliciting evidence that
the victimwas arrested and received a wi thhold of adjudication
for racketeering (TRT 467, 469). However, the court repeatedly
indicated the it would not prohibit the defense frominquiring
whet her the victimwas involved in bolito:

THE COURT: . . . It strikes nme that [the
State’s] request that [the defense] not
mention M. Cal derone's (sic) prior arrest
for racketeering should be granted, but they
shoul d be allowed to ask either of the
police officers if [the defense] knew he was
a bolitero or involved in a bolito

oper ati on.

(TRT 466):

THE COURT: | amgoing to deny [the defense's
request to elicit testinony fromthe police
that police knew the victimhad a prior
racketeering arrest and adjudication]. |
didn't say you couldn't bring out the bolito
i ssue.

(TRT 467);

THE COURT: | don't have any problemw th you
asking her was he a bolitero.

* * %
THE COURT: | amgranting that nmotion in

limne, however, if they want to call the
wi fe or son, they can ask themif they knew
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or know that the victimwas a bolito
oper at or .

(TRT 469-70). Wien the issue was later re-visited md-trial,
the court recalled its initial pre-trial ruling:

THE COURT: Well, | directed the attorney's

not go get into (sic) the racketeering or

the withhold, but | did not Iimt them on

bringing out that this gentleman was a

bolito [sic].
(TRT 740-1).

I n opening statenents, and in detrinental reliance on these
rulings, defense counsel told the jury, “W believe the evidence
is going to show that [the victin] was involved in [bolito]”
(TRT 611). After opening statements and during the State's case
in the guilt-innocence portion of the trial, the court at the
State's urging revisited the issue and ultimately reversed
itself and ruled that the defense would be prohibited from
eliciting proffered evidence that the victimhad a history of
being involved inillegal bolito activities (TRT 747, 794-5).
The court changed its initial pre-trial ruling and restricted

the defense to only presenting evidence that the victi mwas

involved in bolito at the tine of his death (TRT 747, 794-5).

As the court acknow edged, this was clearly a significant change
of its earlier pre-trial ruling:

THE COURT: | thought that the asking of that
guestion [bringing out the fact that the
victimwas a bolitero] and the sinple answer
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was permssible. | think that was ny
initial ruling.

THE COURT: Now you [the State] are asking ne
to change ny ruling in regard to the

guestion and answer as to whether or not he
was a bolitero or involved in this business.

(TRT 741). The court in fact wondered that the court “may have
made a m stake” in the initial pre-trial ruling (TRT 797-8).

After the court changed its ruling, the defense noved for a
mstrial on the basis that the defense had prejudicially relied
on the court's pre-trial ruling to the contrary when it told the
jury that the evidence would show that the victimhad been
involved in bolito. (TRT 744-5, 748-59, 795-8). The court
denied the notion for mstrial (TRT 759, 798).

I rrespective of whether or not the trial court was correct
inultimately prohibiting the defense from presenting evidence
that the victimhad in the past been involved in bolito (see
subsection B, supra), the trial court “pulled the rug out from
under” the defense when the court, md-trial, reversed its
earlier pre-trial ruling and ordered that the defense could not
present evidence of the victinis past bolito involvenent. As
t he defense counsel argued at trial (TRT 744-5, 747-8, 750,

795), the defense detrinentally and prejudicially relied on the

court’s pre-trial ruling when defense counsel told the jury in
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openi ng statenent that the evidence was going to show that the
victimwas involved in bolito (TRT 611).

The jury reasonably could have reasoned that there was no
such evi dence when, after defense counsel’s opening statenent,
no such evidence cane out at trial. Mre significant is that
the jury likely considered the |lack of this evidence as
refl ecting an absence of credibility on the part of the defense.
The prejudice acted to deny M. Mendoza a fair trial. Had
appel l ate counsel raised this issue on appeal, this Court woul d
have been conpelled to order a new trial.

D. FAI LURE TO RAI SE ON APPEAL THE DENI AL OF PETI TI ONER S

MOTI ON FOR M STRI AL MADE AFTER THE PROSECUTOR, DURI NG THE

GUI LT-1 NNOCENCE PHASE, TOLD THE JURY I T SHOULD CONVI CT

PETI TI ONER BASED ON THE FACT THAT THE JURY COULD THEREAFTER

VOTE TO NOT RECOMVEND THE DEATH PENALTY.

Appel | ate counsel was ineffective for failing to argue on
direct appeal that the trial court commtted reversible error
when the court denied M. Mendoza's notion for a mistrial nade
after the prosecutor told the jury during guilt-innocence phase
closing argunents that, in deciding whether to find M. Mendoza
guilty or innocent of first-degree felony-nurder, the jury
shoul d consider the fact that it does not have to recommend the
death penalty. In support of the prosecutor’'s argunent to the

jury that the jury should find M. Mendoza guilty of first-

degree nmurder, the prosecutor told the jury that it did not have
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to recormmend the death penalty. Specifically, the prosecutor
told the jury:

If you don't |ike the sentence, if you don't
want to give himthe death penalty, don't
but you promsed in jury selection that this
part of the trial is the guilt innocence
phase. It has nothing to do with the
penalty, nothing. And if you don't like the
penalty the other guys got, then adjust your
recomrendati on then. Don't go for death.

(TRT 1338-39) (enphasis added).

The trial court sustained defense counsel's objection but
denied his notion for a mstrial (TRT 1339, 1349-50).

Therefore, this issue was preserved for review. The
prosecutor's conduct violated M. Mendoza rights under the
Fifth, Ei ghth and Fourteenth Anendnents, by urging the jury to

| essen the State's burden of proof and convict M. Mendoza based
on the fact that the jury could later elect to recommend a life
sentence and not death.

Appel | ate counsel was ineffective for not raising this
error on direct appeal. The prosecutor's argunents vitiated the
fairness of the guilt-innocence proceedings by directly inviting
the jury to consider the avail able sentence possibilities in
deci di ng whether or not to find M. Mendoza guilty or not guilty
of first-degree nmurder. The prosecutor specifically invited the

jury to rely on the fact that it could later vote to recommend a
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life sentence as a basis to find M. Mendoza guilty of nurder.
This clearly is inproper.

While the trial court attenpted to give a curative
instruction (TRT 1339), the instruction failed to address the
evil at hand, and thus failed to prevent the very real
possibility that the jury did exactly as the prosecutor asked
and voted to convict based on the fact that the jury could later
recommend a |life sentence. In an attenpt at a curative
instruction, the trial court sinply told the jury that it nust
not deci de the case based on synpathy for anyone or anger and
that it is the jury's duty to determne guilt or innocence “in
accord with the law (TRT 1339).

The trial court's curative instruction did not include the
instruction that the jury nmust base its verdict only on the
evi dence and not on anything having to do with the possible
sentence that M. Mendoza could receive. Even with the trial
court's curative instruction, there is a substantial |ikelihood
that the jury based its guilty verdict on the fact that it could
| ater vote to recommend a |life sentence. Had appell ate counsel
raised this issue on direct appeal, this Court woul d have been
conpelled to grant a new tri al
E. FAI LURE TO RAI SE ON DI RECT APPEAL THAT THE TRI AL COURT

COWM TTED FUNDAMENTAL ERROR BY SPECI FI CALLY TELLI NG THE
JURY THAT THE JURY COULD PROPERLY SPECULATE AS TO WHY MR
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MENDOZA ELECTED TO REVMAI N SI LENT AND BY SUGGESTI NG THAT MR
MENDOZA HAD THE BURDEN TO PROVE HI MSELF NOT GUILTY.

The trial court rendered M. Mendoza's trial unfair and
violated his rights under Fifth, Sixth, Ei ghth and Fourteenth
Amendnents, including his right to remain silent, his right
agai nst being conpelled to testify, and his right to due process
of |aw when, during voir dire, the trial court advised the
venire:

You will understand that the defendant has
an absolute right to remain silent and you
are not to draw any inferences in this
conduct. There may be a nunber of reasons
why anybody remains silent; that is,
sonebody may not testify, and | am sure you
can give many reasons why they have chosen
to do that, whether they can't articulate

t hensel ves, or perhaps it is their inability
to renenber the facts, or the | awers'
recomendation not to testify.

* * %

Now, you nay personally feel that you would

like to hear fromhim[M. Mendoza]. There

is nothing wong wth that as |ong as you

understand that he doesn't have to do

anyt hi ng or say anyt hi ng.
(TRT 285-6, 298). The trial court openly invited the jurors to
specul ate as to the reasons why M. Mendoza did not testify in
clear violation of the |ong-standing and well -settl ed
prohibition on calling attention to and exposing juries to any

and all comrents regarding a defendant's right to remain silent.

See State v. Hoggins, 718 So. 2d 761 (Fla. 1998).
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In the court’s msguided effort to instruct the jury to
di sregard and draw no conclusions from M. Mendoza's invoking
his constitutional right to remain silent, the trial court did
just the opposite by giving the jury “reasons” why M. Mendoza
m ght not testify. While defense counsel did not object, the
gravity of this wholly inproper comentary - comrentary that
came fromthe court, not fromcounsel - rose to the |evel of
fundanmental error. Not only did the court instruct the jury
that it was proper to want to hear fromthe defendant, the court
espoused a list of possible reasons why a defendant m ght not
testify, including the “inability to renmenber the facts” and
“the lawer’s recommendation not to testify” (TRT 285-6). These
two particular “reasons” the judge gave for a defendant not
testifying plainly suggested to the jury another reason that,
al t hough not articulated by the judge, was clearly inferred:
That the defendant is guilty.

The shear magnitude of the court’s comments in ternms of the
degree to which they constitute inproper coments on M.
Mendoza’ s exercise of his right not to testify, when consi dered
with the quite frankly astonishing fact that the court made
t hese conmments, conpel the conclusion that fundanmental error
occurred. Had appell ate counsel raised this issue on direct

appeal, the Court would have granted M. Mendoza a new trial.
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The trial court's error was not harm ess beyond a

reasonabl e doubt. See DiGuilio v. State, 491 So. 2d 1129 (Fl a.

1986). M. Mendoza exercised his constitutional right to not
testify at his trial. The State’'s theory was that this was an
attenpted robbery and not, as the defense argued, sinply an
attenpt by the nen to collect a debt that went terribly wong.
The State’s case hinged virtually entirely on the dubi ous
testimony of Hunberto Cuellar. Gven Cuellar’s self-interest in
testifying consistent wwth the State’s theory and his highly
guestionabl e veracity denonstrated by defense counsel on cross-
exam nation (see subsection B, supra), it cannot be said beyond
a reasonabl e doubt that the trial court’s inproper comments,
when conbined with M. Mendoza s decision not to testify, did
not contribute to the jury’ s verdict.

In addition to the court’s inproper comments di scussed
above, the trial court inproperly suggested to the jury that M.
Mendoza had to burden to prove hinmself not guilty. The trial
court during voir dire told the jury:

Now | told you the defendant is presuned
i nnocent. That presunption stays with him
t hroughout the trial until those jurors who

are selected go into the jury roomand find
that he has been proven either (sic) not

guilty . "

(TRT 278). This comment strongly suggests that the jury during

its deliberations nust consider whether the defendant has proven
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himsel f not guilty. This comment acted to inproperly shift to
M . Mendoza the burden of proof in violation of his Fifth,
Si xth, Ei ghth and Fourteenth Anendnent rights.

The prosecutor added to this constitutional error when she
argued to the jury, “Let [defense counsel] explain to you how it
is that they have any evi dence what soever that contradicts what
Hunberto Cuellar told you . . . .7 (TRT 1317). The conbi nation
of the court’s inproper instruction and the prosecutor’s
i nproper invitation for the jury to consider that the defense
presented no evidence to contradict the State’s case, rose to
the | evel of fundanental error. Wen considering all errors,
bot h preserved and unpreserved, and in light of the fact that,
as argued above (see subsection B, supra), the State's case
depended entirely on the highly questionabl e testinony of
Hunberto Cuellar, these errors are not harm ess beyond a

reasonabl e doubt. See Martinez v. State, 761 So. 2d 1074, 1082

(Fla. 2000); DiGuilio v. State, 491 So. 2d 1129 (Fla. 1986)

F. FAI LURE TO RAI SE ON DI RECT APPEAL THE TRI AL COURT' S ERROR
| N NOT GRANTI NG PETI TI ONER S MOTI ONS RELATED TO THE
PROSECUTOR S VI OLATION OF THE RULE OF W TNESS
SEQUESTRATI ON.
Appel | ate counsel was ineffective for failing to argue on
di rect appeal that the trial court committed reversible error by

denyi ng both M. Mendoza's notion to exclude the rebuttal

testi mony of Technician Gallagher and notion for a mstrial
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after the prosecutor deliberately violated the rule of w tness
sequestration by inform ng Gall agher of the substance of defense
Wi tness Rao's testinony before the prosecutor called Gall agher
inrebuttal. As a result, the trial court violated M.
Mendoza's right to due process of |aw under the Fifth and
Fourteenth Amendnents, as well as his rights under the Eighth
Amendnent. Had appell ate counsel raised this issue on direct
appeal, M. Mendoza woul d have been entitled to a new trial.

M . Mendoza presented powerful and conpelling evidence that
he did not shoot the victim Police department crimnalist Rao
testified that, based upon gun-shot residue hand swabs taken of
Lazaro followi ng the shooting, it was “more |ikely than not”
that Lazaro had fired a gun (TRT 1205, 1207). Rao's opinion was
based on the quantity of |ead particles found on the swabs of
Lazaro's hands (TRT 1207). Significantly, Rao believed that the
nunber of particles found on Lazaro's hands indicated that it
was nore |likely that he had fired a weapon, as opposed to having
nerely handl ed a weapon that had been fired (TRT 1205).

In rebuttal, the State called police departnent technician
Ri chard Gal | agher. @Gall agher had taken the swabs of Lazaro and
Hunberto and testified that he took the swabs of Lazaro's hands
at 7:45 a.m instead of 9:00 a.m (TRT 1181-2, 1194, 1283).

Because Rao specifically grounded his opinion on his belief that
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Lazaro's hands were swabbed at 9:00 a.m, the State asked the
jury to discredit Rao's opinion that the evidence showed that it
was “nore likely than not” that Lazaro had fired a gun. On
cross exam nation of Rao, the State had elicited from Rao t hat
hi s opi ni on depended significantly on the Iength of tinme between
t he shooting and when police swabbed Lazaro's hands (TRT 1208).

In closing argunents, the State argued that, because Rao
based his opinion on the incorrect tinme that police swabbed
Lazaro's hands, Rao's opinion was worthl ess (TRT 1302-3, 1341)°.
Thus, the prosecutor used Technician Gallagher's rebuttal
testinony to severely inpeach the reliability and credibility of
Rao's opinion that Lazaro nore likely than not fired a gun

The trial court erred by not excluding the rebuttal
testi mony of Technician Gallagher and denying M. Mendoza's
nmotion for a mstrial (TRT 1291) after the prosecutor
deliberately violated the rule of w tness sequestrati on by
inform ng Gall agher of the substance of Rao's testinony before
Gal | agher was called in rebuttal.

When defense counsel raised the issue and noved to excl ude
Gal | agher as a rebuttal w tness, the prosecutor admtted talking

to Gal | agher about the tines the swabs were taken but clai nmed

® The fact that Rao was incorrect about the tine the swab was
taken did not invalidate his opinion. (See Initial Brief p. 56,
58)
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she did not renmenber if she “told himabout Rao” or spoke “in
reference to Rao” (TRT 1259, 1261, 1291). The court at defense
counsel's request then permtted voir dire of Gallagher, who
testified that the prosecutor indeed had advised himas to the
substance of Rao’s testinony regarding the residue tests in
direct and blatant violation of the rule (TRT 1263-4).

G ven that Gallagher's testinony was used by the State to
i mpeach the reliability of Rao's opinion that it was “nore
likely than not” that Lazaro had fired a gun, the error in no
manner can be consi dered harm ess beyond a reasonabl e doubt. See

DiCGuilio v. State, 491 So. 2d 1129 (Fla. 1986). Furthernore,

this Court should consider all errors, both preserved and
unpreserved, in determ ning whether an error is harn ess beyond

a reasonabl e doubt. See Martinez v. State, 761 So. 2d 1074, 1082

(Fla. 2000). Appellate counsel was ineffective for not raising

this issue on direct appeal.

G FAI LURE TO RAI SE ON DI RECT APPEAL THAT FUNDAMENTAL ERROR
OCCURRED DUE TO THE STATE' S | MPROPER | NTRODUCTI ON OF AND
ARGUMENT ON NON- STATUTORY AGGRAVATI NG FACTCRS.

The judge and jury, which sentenced M. Mendoza, were
presented with and consi dered nonstatutory aggravati ng

circunstances. The sentencers' consideration of inproper and

unconstitutional non-statutory aggravating factors starkly

vi ol ated the Ei ghth Anendnent, and prevented the
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constitutionally required narrowi ng of the sentencer's

di scretion. See Stringer v. Black, 112 S. . 1130 (1992);

Maynard v. Cartwight, 108 S. C. 1853, 1858 (1988). As a

result, these inpermssible aggravating factors evoked a
sentence that was based on an “ungui ded enoti onal response,” a
clear violation of M. Mendoza's constitutional rights. Penry v.
Lynaugh, 108 S. C. 2934 (1989).

It has long been the law of Florida that a capital
sentencer may not consider non-statutory aggravating
ci rcunstances. Yet, the prosecutor pointedly suggested that the
jury inpose the death penalty because M. Mendoza was a threat
to the community and had pendi ng robbery charges. The

prosecutor started off by telling the jury that “certain people

warrant the death penalty” (TRT 1647). Later, the
prosecut or enphasi zed that M. Mendoza's “actions and activities

inthis conmmunity” warrant the death penalty (TRT 1651) and that

he commtted violent crimes “against people in this community”

(TRT 1656). Finally, and nost significantly, the prosecutor
i nproperly argued to the jury about M. Mendoza's pendi ng
robbery charges that involved using a firearm (TRT 1662) ( See

Mendoza v. State, 700 So. 2d 670, 677 (Fla. 1997) (finding

i nproper the prosecutor's asking Dr. Tooner about M. Mendoza's
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“pending trial in other robberies” and “using a firearni and in
repeating the question in closing argunent).

By nmaki ng these argunents, the State effectively encouraged
the jury to inpose the death penalty because, according to the
State, M. Mendoza was on a local crine spree that threatened
the safety of the community. Since Florida has no “future
danger ousness” aggravator, this clearly anmunted to a non-
statutory aggravating factor. This constituted fundanenta
error and appel |l ate counsel was ineffective for failing to raise
this issue on direct appeal.

The prosecutor’s argunment went beyond a review of the
evi dence and perm ssible inferences. She intended her argunent
to overshadow any | ogi cal analysis of the evidence and to
generate an enotional response, a clear violation of Penry v.
Lynaugh, 108 S. C. 2934 (1989). These inproper argunments were
harnful al so because they urged the jury to apply aggravating
circunstances in a manner inconsistent with this Court's
narrowed interpretation of those circunstances.

The prosecutor effectively urged the jury to apply the
al | eged aggravating factors in a vague and overbroad fashi on.
As a matter of |law, the Ei ghth Anmendnment was viol ated. See

Ri chnond v. Lewis, 506 U S. 40 (1992); Espinosa v. Florida, 505

U S. 1079 (1992).



These i nproper argunents misled the jury and acted to pl ace

a thunb on “death's side of the scale.” Stringer v. Black, 503

US 222 (1992). In Stringer, the United States Suprenme Court
hel d that relying on an invalid aggravating factor, especially
in a weighing state like Florida, invalidates a death sentence.

Under Florida law, the sentencing jury may reject or give
little weight to any particul ar aggravati ng circunstance and nmay
recoomend a |ife sentence because the aggravators are

insufficient. See Hallnman v. State, 560 So. 2d 223 (Fla. 1990).

Thus, the jury's understandi ng and consi deration of aggravating
factors may lead to a life sentence. Yet, as a result of the
prosecutor’s inproper argunments, M. Mendoza's jury was not

gi ven adequate gui dance as to what was necessary to establish

t he presence of an aggravator. The prosecutor pointedly

suggested that the jury inpose aggravating circunstances in an

i nperm ssi bl e manner. Had appel |l ate counsel raised these issues

on direct appeal, the Court would have been conpelled to order a

new sent enci ng.

H. FAI LURE TO RAI SE ON DI RECT APPEAL THAT FUNDAMENTAL ERRCR
OCCURRED WHEN THE TRI AL COURT ERRONEQUSLY | NSTRUCTED MR
MENDOZA' S JURY ON THE STANDARD BY VWH CH THEY MUST JUDGE
EXPERT TESTI MONY.

The Court instructed the jury on expert w tnesses as
fol | ows:
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Expert witnesses are |ike other wtnesses,
W th one exception, the law permts an
expert witness to give his or her opinion.

However, an expert's opinion is only
reliable when given on a subject about which
you believe himor her to be an expert.

Li ke other w tnesses, you nmay believe
or disbelieve all or any part of an expert's
t esti nmony.
(R 1378-9) (enphasis added). M. Mendoza was denied his rights
guaranteed by the Fifth, Sixth, Ei ghth and Fourteenth
Amendnents, including his right to due process of |aw and equal
protection. Appellate counsel was ineffective for not raising
on direct appeal this fundanental error.
The Court's instruction was an erroneous statenment of |aw.
The deci sion whether a particular witness is qualified as an
expert to present opinion testinony on the subject at issue is
to be nmade by the trial judge alone. It is a matter of

adm ssibility, to be decided by the judge, rather than a matter

of weight, to be decided by the jury. Murray v. State, 692 So.

2d 157 (Fla. April 17, 1997); Brimv. State, 695 So. 2d 268

(Fla. 1997); Ranmirez v. State, 651 So. 2d 1164 (Fla. 1995)

(citing Johnson v. State, 393 So. 2d 1069, 1072 (Fla. 1980),

cert. denied, 454 U S. 882 (1981)). The Court's instruction

here permtted the jury to deci de whether an expert was truly an

expert. In addition to judging his credibility, the jury was
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permtted to judge the expert’s expertise; solely the judge nust
make that determ nation

By permtting the jury to accept or reject an expert's
qualification in a field, a question of |aw reserved exclusively
for the Court, the instruction at issue here allowed the jury to
reject the expert's opinions with no |legal basis for doing so.

See Strickland v. Francis, 738 F.2d 1542, 1552 (11th Gr. 1984).

In so instructing the jury, the Court violated M. Mendoza's
fundanmental right to present a defense, guaranteed by the Sixth
and Fourteenth Anendnents.

This erroneous jury instruction was not harnl ess when
considering that the State strenuously attacked the expertise of
the defense’s expert, Dr. Tooner, going so far as to telling the
jury that he was “not a professional” (TRT 1584-1620, 1658,
1659-61). Gven this attack on Dr. Toonmer’s expertise, it
cannot be said beyond a reasonabl e doubt that the jury did not
i nproperly discount Dr. Toonmer’s testinony because the jury
determi ned per the court’s instruction, and as the State urged,
that he was not a true expert (i.e. “not a professional”). Had
appel l ate counsel raised this issue on direct appeal, this Court
woul d have been conpelled to grant M. Mendoza a new trial, or
at least, a new sentencing hearing.

I . FAI LURE TO RAI SE THAT FUNDAMENTAL ERROR OCCURRED WHEN THE
PROSECUTOR S ARGUMENTS AND THE TRI AL COURT' S STATEMENTS AT
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THE GUI LT/ | NNOCENCE AND PENALTY PHASES PRESENTED
| MPERM SSI BLE CONSI DERATI ONS TO THE JURY, M SSTATED THE LAW
AND FACTS, AND VERE | NFLAMVATORY AND | MPROPER

| nproper prosecutorial argunent and conmentary by the trial
court during M. Mendoza's trial and sentencing proceedi ngs
violated M. Mendoza’s rights under the Fifth, Sixth, Ei ghth and
Fourteenth Amendnents to the United States Constitution. The
prosecutor's argunments were fraught with inproper and m sl eadi ng
comments. The trial court nmade bold and direct coments on M.
Mendoza’s right to remain silent and right to not testify. The
court and the prosecutor both directed the jury to require M.
Mendoza to prove hinmself not guilty, thereby unconstitutionally
shifting the burden of proof.

Considering the jury's borderline 7 to 5 vote to inpose the
deat h penalty, these fundanmental constitutional errors deprived

M. Mendoza of a fair trial and sentencing. See Brooks v. State,

762 So. 2d 879 (Fla. 2000). Appellate counsel was ineffective
for not raising this fundanmental error on direct appeal.

GUI LT | NNOCENCE PHASE

The prosecutor openly and inproperly accused trial counsel
of deliberately attenpting to perpetuate a fraud upon the jury.
A significant issue at trial was the results and nmeani ng of the
gunshot residue (“GSR’) tests done on Hunberto and Lazaro

Cuellar a few hours after the shooting. Crimnalist Rao of the
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Met r o- Dade Police Departnment testified for the defense that it
was his opinion that, based on these tests, Lazaro fired a gun.
Rao testified that, according to the police departnent's own
information sheet, Lazaro's GSR swabs were taken at around 9: 00
a.m of the norning follow ng the shooting (TRT 1176). He
concluded that, nore likely than not, Lazaro had fired a gun
(TRT 1183, 1205, 1207).

Cl osi ng argunent “nust not be used to inflanme the m nds and
passions of the jurors so that [the] verdict reflects an
enotional response to the crime or the defendant rather than the
| ogi cal analysis of the evidence in |ight of the applicable

law.” Bertolotti v. State, 476 So.2d 130 (Fla. 1985). The State

attenpted to discredit Rao's testinony by presenting evidence
that the swabs had been taken an hour or so earlier (TRT 1283).
The prosecutor engaged in m sconduct when, in closing
argurment, she told the jury that trial counsel was intentionally
trying to “confuse and m sl ead you” (TRT 1302-3) and that “they
[trial counsel] purposely [called Rao to testify] to m slead you
because they knew the right tinme” (TRT 1318-9). The prosecutor
effectively told the jury that trial counsel, and by
associ ation, M. Mendoza, deliberately attenpted to present

fal se evi dence.
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The prosecutor's argunent was highly inproper and
prej udicial :
A lawer shall not:
(d) engage in conduct in connection with the
practice of lawthat is prejudicial to the
adm nistration of justice, including to
know ngly, or through callous indifference,
di sparage . . . other |awers on any basis .
R Regulating Fla. Bar 4-8.4. The police departnment's own
enpl oyees and records conflicted as to the exact tinme the swab
was taken. The record establishes that the defense had a good
faith belief to rely on Rao's expert opinion as a Metro-Dade
Police Departnent Crimnalist.
Based on the police departnent's own docunents, Rao had
reason to believe that Lazaro's swab was taken at 9:00 a.m
Def ense counsel had the professional obligation to require the
State to prove its case. See R Regulating Fla. Bar 4-3.1. The
prosecutor's di sparagenent of trial counsel was uncalled for,
prejudi cial and inproper.
This m sconduct on the part of the prosecutor, which
i ncl uded a specific reference to counsel by nane (TRT 1302),
al so transcended the bounds of legitimate comment on the

evidence and inplied that the jury could not believe defense

counsel or the argunents asserted by them See Brooks v. State,

762 So. 2d 879 (Fla. 2000).
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The prosecutor also flagrantly violated the rule of wtness
sequestration by blatantly informng Technician Gallagher of the
substance of Rao's testinony prior to the State calling
Gal | agher in rebuttal on the issue of the timng of the gun shot
residue tests (TRT 1264) (See subsection F, supra). The
prosecutor violated the rules of discovery regarding the nedica
exam ner's opinion that the laceration on Cal deron's head was
consi stent with having been caused by the Taurus nine mllimeter
(TRT 894- 904).

During closing argunent in the guilt-innocence phase, the
prosecut or engaged in m sconduct when she told the jury that if
the jury had doubt regarding the State's case, it should still
find M. Mendoza guilty because the jury could | ater “adjust
your [penalty phase] reconmendation” (TRT 1339) (See subsection
F, supra).

The prosecutor boldly told the jury that, “[t]he Court is

required to read to you a lot of instructions and many of them

do not apply . . . .” (TRT 1300). Such denigration of the |aw

in the eyes of the jury by the prosecution cannot be said to
have not affected the jury's application of the | aw

The prosecutor inproperly shifted the burden to M. Mendoza
to produce evidence when she argued, “Let [defense counsel]

explain to you howit is that they have any evi dence what soever
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that contradicts what Hunmberto Cuellar told you . . . .” (TRT
1318) (see subsection E, supra). The prosecution’s coments
were clearly inproper. Wainright v. Geenfield, 474 U S. 284
(1986).
This assertion that M. Mendoza had the burden of proof was

made even worse in light of the trial court's bl atant
m sstatenent of the law on this issue during voir dire, which
i ncl uded:

Now | told you the defendant is presuned

i nnocent. That presunption stays with him

t hroughout the trial until those jurors who

are selected go into the jury roomand find
t hat he has been proven either (sic) not

guilty . "
(TRT 278).

The trial court further tainted the fairness of the
proceedi ngs by directly comenting on M. Mendoza's right to
remain silent. As argued in subsection E, supra, the trial
court’s comments highlighted here in and of thenselves rose to
the | evel of fundanmental error and require a newtrial.) During
voir dire, the trial court advised the jury:

You will understand that the defendant has
an absolute right to remain silent and you
are not to draw any inferences in this
conduct. There may be a nunber of reasons
why anybody renmins silent; that is,
sonebody nmay not testify, and | am sure you
can give nany reasons why they have chosen
to do that, whether they can't articul ate

t hensel ves, or perhaps it is their inability
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to renenber the facts, or the | awers’
recommendati on not to testify.

* * * * *

Now, you nmay personally feel that you would
like to hear fromhim There is nothing
wong with that as | ong as you under st and

t hat he doesn't have to do anythi ng or say

anyt hi ng.
(TRT 285-6, 298).

The trial court invited the jurors to speculate as to the
reasons why M. Mendoza did not testify in clear violation of
t he | ong-standing and well-settled prohibition on calling
attention to and exposing juries to any and all comrents
regarding a defendant's right to remain silent. State v.

Hoggi ns, 718 So. 2d 791 (Fla. 1998). |In this m sguided effort
to instruct the jury to disregard and draw no concl usions from
M. Mendoza's invoking his constitutional right to remain
silent, the trial court did just the opposite by giving the jury
“reasons” why M. Mendoza m ght not testify.

The trial court permitted the jury to take notes during the
trial. The prosecutor inproperly encouraged the jury to conpare
their notes during deliberations (TRT 1301). Although it is
within the trial court's discretion to allowthe jury to take
notes, courts should instruct the jury on the proper use of

notes. See U.S. v. Rhodes, 631 F.2d 43 (5th G r. 1980). The

danger is that the jury will place undue inportance on their
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notes and that jurors who did not take notes will rely not on

their owm view of the evidence but on the view of the jurors who
did take notes. Conparing notes during deliberations clearly is
an i nproper use of notes. The prosecutor inproperly encouraged

the jury to do so.

PENALTY PHASE

The prosecutor inproperly denigrated the case for
mtigation presented by M. Mendoza when she repeatedly referred
to the mtigation offered by M. Mendoza as “excuses” (TRT 1647,
1657, 1658) and characterized M. Mendoza's nitigation as
“gar bage”:

Then [Dr. Tooner] cones up and says [M.
Mendoza] used drugs as a form of self-

nmedi cati on. \Where does he cone up with
that? Now the defendant is treating hinself,
nmedi cating hinsel f when he has nental

probl ens using crack cocai ne or marijuana or
al cohol. W should consider that as
mtigating?

| suggest to you it's garbage.

(TRT 1660). She further inplied that the defense's expert, Dr.
Toonmer, was nothing but a hired gun who woul d say anyt hi ng and
stated directly that Dr. Toomer was “not a professional” (TRT
1658). The prosecutor's denigration of M. Mendoza's case for

mtigation constitutes prejudicial m sconduct. See Brooks v.

State, 762 So. 2d 879 (Fla. 2000) (prosecutor's characterization

of the mtigating circunstances as “flinsy,” “phantom” and
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repeated characterization of mtigation as “excuses” was clearly
an i nproper denigration of the case offered by the defendants in
mtigation).

During the testinony of Dr. Tooner, the prosecutor
deli berately elicited the highly inproper and prejudicial fact
M . Mendoza had pendi ng robbery charges involving the use of a
firearm (see subsection G supra). The prosecutor again
mentioned this fact in closing argunent. On direct appeal, the

Florida Suprene Court found this conduct inproper. See Mendoza

v. State, 700 So. 2d 670, 677 (Fla. 1997).

The prosecutor falsely told the jury that, with regard to
the incident involving M. Street that led to M. Mendoza's
prior conviction, M. Mendoza “threatened to kill” M. Street
(TRT 1648). This was an incorrect and m sl eadi ng statenent of
the evidence. M. Street never testified that M. Mendoza
threatened to kill him (TRT 1476-85).

The prosecutor inperm ssibly inflaned the passions and
prejudices of the jury with elenents of enotion and fear. The
prosecut or opened her penalty phase closing argunent by telling
the jury that the citizens of this country and of the State of

Florida “have decided that certain people . . . warrant the

death penalty” (TRT 1676-7). The prosecutor subsequently

enphasi zed that M. Mendoza's “actions and activities in this
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comunity” warrant the death penalty (TRT 1651) and that he

commtted violent crinmes “against people in this conmunity” (TRT

1656) .
The prosecutor went on to bring the jury's attention to M.
Mendoza' s pendi ng robbery charges that involved using a firearm

This was inproper. (TRT 1662) (See Mendoza v. State, 700 So. 2d

670, 677 (Fla. 1997) (finding inproper the prosecutor's conduct
in asking Dr. Toomer about M. Mendoza's “pending trial in other
robberies” and “using a firearnf and in repeating the question
in closing argunent). These comments set the stage for the
prosecutor's ultinmate concl udi ng i npassioned plea: “. . .Marbel

Mendoza is a violent killer and robber who doesn't care what

happens to other people” (TRT 1663). This argunent was clearly

an i nproper appeal to the jury's enotions and fears. See Brooks

v. State, 762 So. 2d 879 (Fla. 2000).

The prosecutor apparently believed nothing was wong with
appealing to the jury's enotions in order to persuade the jury
to return with a death sentence (“I could stand here in ny
closing remarks and argue to you enotional reasons why you
shoul d give the death penalty.” (TRT 1647) (enphasis added)).
Al t hough a decision to inpose the death penalty nust “be, and
appear to be, based on reason rather than caprice or enotion,”

Gardner v. Florida, 430 U S. 349, 358 (1977) (opinion of
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Stevens, J.), here, because of the prosecutor's inflammtory
argunent, death was inposed based on enotion, passion, and

prejudice. See Cunni nghamv. Zant, 928 F.2d 1006, 1019- 20 (11th

Cr. 1991).
Argunments such as those presented in M. Mendoza's case
have been | ong condemmed as viol ative of due process and the

Ei ght h Amendnent. See Drake v. Kenp, 762 F.2d 1449, 1458-61

(11th G r. 1985) (en banc). Such argunents render a sentence of
death fundamental |y unreliable and unfair. Drake, 762 F.2d at
1460 (“[T]he remark's prejudi ce exceeded even its factually

m sl eadi ng and legally incorrect character ...."); Potts v.
Zant, 734 F.2d 526, 536 (11th Cr. 1984) (because of inproper
prosecutorial argunent, the jury may have “failed to give its
deci sion the independent and unprejudi ced consideration the | aw

requires”). See also Wlson v. Kenp, 777 F.2d 621 (11th Gr.

1985); Newlon v. Arnontrout, 885 F.2d 1328, 1338 (8th Cir.

1989), quoting Col eman v. Brown, 802 F.2d 1227, 1239 (10th Cr

1986) (“'[a] decision on the propriety of a closing argunent
must | ook to the Ei ghth Arendnent's command that a death
sentence be based on a conplete assessnent of the defendant's

i ndi vidual circunstances ... and the Fourteenth Amendnent's
guarantee that no one be deprived of life w thout due process of

law ”) (citations omtted).

47



There can be no denying the State's conduct was highly
inmproper. In light of this, as well as the trial court's highly
i nproper and prejudicial coments, appellate counsel was
ineffective for not arguing that the totality of these errors
rendered M. Mendoza’'s convictions and death sentence
fundamental ly unfair, arbitrary, and capricious.

J. THE TRI AL COURT' S EX PARTE COVMUNI CATI ON W TH THE JURY

VI OLATED MR. MENDCOZA' S RI GHTS UNDER THE FI FTH, SI XTH

El GHTH AND FOURTEENTH AMENDVENTS.

Di rect appeal counsel was ineffective in the manner this
i ssue was argued on direct appeal. M. Mendoza was denied his
fundanmental rights under the Fifth, Sixth, Ei ghth, and
Fourteenth Anendnments to the United States Constitution,
including his right to a fair trial and an inpartial jury when
the trial court had out-of-court, ex parte comunications with
the jury (TRT 1073-4).

The judge engaged in and out-of-court, ex parte
conversation with the jury was directly related to instruction
they woul d receive during trial proceedings. Wen the judge was
asked about the Tania Harding crimnal case his [Judge’s]
response was “you have to be fair and inpartial and you have to
wait until you hear everything”. |In addition, judge was asked

why jurors were not allowed to ask questions, the judge

responded by telling themto wite their questions down.
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This comuni cations took place with the jury after
previously instructing themthat outside conmunication with the
| awyers was di scouraged, and that the judge accepted a juror's

gift of coffee, prejudiced M. Mendoza. Cf. U S. v. Parks, 937

F.2d 614 (9th Cr. 1991). M. Mendoza submts that a trial
j udge' s acceptance of gifts froma juror (here, two shots of
Cuban coffee), w thout the defendant's know edge or consent,
vitiates at the | east the appearance of fairness and viol ates
the defendant's right to due process of |aw and equal
prot ecti on.

The fact that the communication occurred before

deli berations is not dispositive. . Rushen v. Spain, 464 U S.

114 (1983). That the ex parte conduct occurred before the

verdi ct supports the conclusion that the inproper conduct

af fected the subsequent verdict.

K. THE TRI AL COURT' S ERROR | N ALLOWN NG THE STATE TO ARGUE TO
THE JURY TO CONSI DER MR. MENDQOZA' S PENDI NG ROBBERY TRI AL I N
DECI DI NG WHETHER TO RECOMVEND THE DEATH PENALTY VI OLATED
THE ElI GHTH AMENDMENT.

This Court concluded on direct appeal that the State's

guestions and argunent concerning M. Mendoza's pending trial in

ot her robberies using a firearmwas error. See Mendoza v. State,

700 So. 2d 670, 677-8 (Fla. 1997). This error violated the
Ei ght h Amendnent because the jury in all probability considered

this inproper information in deciding whether or not to
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recormend that M. Mendoza be put to death. A sentencer's
consi deration of inproper non-statutory aggravating factors

viol ates the Ei ghth Arendnent. See Stringer v. Black, 112 S. C.

1130 (1992); Maynard v. Cartwight, 108 S. C. 1853, 1858

(1988); see also Penry v. Lynaugh, 108 S. C. 2934 (1989).

Aggravating circunstances specified in Florida s capital
sentencing statute are exclusive, and no other circunstances or
factors may be used to aggravate the crime for purposes of the

i nposition of the death penalty. Mller v. State, 373 So. 2d 882

(Fla.1977).

To the extent appellate counsel failed to raise this Eighth
Amendnment argument on direct appeal, counsel was ineffective.
M. Mendoza is entitled to a new sentencing with a jury that can
deci de his case free of such blatantly inproper influence.

CONCLUSI ON

For the reasons set forth above, M. Mendoza respectfully
requests this Court to grant hima new direct appeal and,
thereafter, remand for a newtrial, or, in the alternative, a

new sent enci ng proceedi ng.
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