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STATEMENT OF CASE AND FACTS

In accordance with Fla. R Cim P. 3.851(b)(2), this
petition is being pursued concurrently with the appeal from the

order denying Defendant’s notion for post conviction relief.

Mendoza v. State, No. SC04-1881. The State will therefore rely
on its statenents of the case and facts contained in its brief

in that matter.



ARGUMENT

| . | NEFFECTI VE ASSI STANCE OF APPELLATE COUNSEL

Def endant® contends that his appellate counsel was
ineffective because he did not raise a variety of issues on
appeal or did so ineffectively. Al the issues that Defendant
asserts shoul d have been raised were either unpreserved, w thout
merit or in fact raised on direct appeal. Appellate counsel
cannot be deenmed ineffective for failing to raise unpreserved
and neritless clains. Def endant’s claims should, therefore, be
deni ed.

A. STANDARD COF REVI EW

The standard for evaluating clains of i neffective
assi stance of appellate counsel is the sanme as the standard for
determ ning whether trial counsel was ineffective. Jones .
Moore, 794 So. 2d 579, 586 (Fla. 2001); WIlianmson v. Dugger,
651 So. 2d 84, 86 (Fla. 1994), cert. denied, 516 U S. 850
(1995); Wlson v. Wainwight, 474 So. 2d 1162, 1163 (Fla. 1985).
In Strickland v. Washington, 466 U S. 668 (1984), the United
States Suprene Court announced the standard under which clains

of ineffective assistance nust be evaluated. A petitioner nust

! Petitioner will be referred to as Defendant and the prosecution
and Respondent as the State.
2



denonstrate both that counsel's performance was deficient, and
that the deficient performance prejudiced the defense.

Deficient performance requires a showing that counsel's
representation fell bel ow an obj ective st andard of
reasonabl eness under prevailing professional norns, and a fair
assessnent of performance of a crimnal defense attorney:

requires that every effort be made to elimnate the
distorting effects of hindsight, to reconstruct the
circunstances of counsel's challenged conduct, and to
eval uate the conduct from counsel's perspective at the
time. . . . [Al court nust indulge a strong
presunption that crimnal defense counsel's conduct
falls within the wide range of reasonabl e professional
assi stance, that is, the defendant nust overcone the

presunption that, under the circunstances, t he
chal  enged action mght be considered sound trial
strat egy.

Strickland, 466 U S. at 694-95. The test for prejudice requires
the petitioner to show that, but for counsel's unprofessiona
errors, there is a reasonable probability that the result of the
proceedi ng woul d have been different. Id. at 694.

Habeas petitions are the proper vehicle to raise clains of
i neffective assistance of appellate counsel. See Rutherford v
Moore, 774 So. 2d 637, 643 (Fla. 2000). However, appellate
counsel cannot be considered ineffective under the Strickland
standard for failing to raise issues that were not properly
preserved and that do not present a question of fundanental

error. G oover v. Singletary, 656 So. 2d 424 (Fla. 1995);



Hldwin v. Dugger, 654 So. 2d 107 (Fla. 1995); Breedlove v.
Singletary, 595 So. 2d 8, 11 (Fla. 1992). The sanme is true for
clains that are wthout nerit. Appel l ate counsel cannot be
deened ineffective for failing to raise non-neritorious clains
on appeal . Kokal v. Dugger, 718 So. 2d 138, 143 (Fla. 1998);
G oover, 656 So. 2d at 425; Hldwn, 654 So. 2d at 111,
Breedl ove, 595 So. 2d at 11.

Even where a claim is preserved or neritorious Defendant
m ght still not be entitled to relief. This Court has held that
a claimof ineffective assistance of appellate counsel should be
rejected when the alleged error that counsel did not raise would
have been found harmess if it had been raised. Valle v. Moore,
837 So. 2d 905, 910 (Fla. 2002). Moreover, appellate counsel is
not necessarily ineffective for failing to raise a claim that
m ght have had sonme possibility of success. Effective appellate
counsel need not raise every conceivable non-frivolous issue.
See Jones v. Barnes, 463 U S. 745, 751-53 (1983)(appellate
counsel not required to argue all non-frivolous issues, even at
request of client); Provenzano v. Dugger, 561 So. 2d 541, 549
(Fla. 1990)(noting that At is well established that counsel need
not raise every non-frivolous issue revealed by the record().

Finally, a claimthat has been resolved in a previous review of



the case is barred as Athe |aw of the case.i See MIlls v. State
603 So. 2d 482, 486 (Fla. 1992).
This Court has further held that:

[t]o succeed on the ineffective assistance of
appel l ate counsel portion of the claim [Defendant]
must establish that counsel's failure to raise the
claimon appeal is of "such magnitude as to constitute
a serious error or substantial deficiency falling
measurably outside the range of prof essional |y
acceptable performance and, second, whet her t he
deficiency in performance conprom sed the appellate
process to such a degree as to underm ne confidence in
the correctness of the result.”" Floyd v. State, 808
So. 2d 175, 183 (Fl a. 2002) (quoting Pope V.
Wai nwight, 496 So. 2d 798, 800 (Fla. 1986)). The
failure to raise a neritless issue does not constitute
i neffective assistance of counsel. See Valle v. Mbore,
837 So. 2d 905, 908 (Fla. 2002); Chandler v. Dugger,
634 So. 2d 1066, 1068 (Fla. 1994). In fact, appellate
counsel is not required to raise every conceivable
nonfrivolous issue. See Valle, 837 So. 2d at 908.

Fennie v. State, 855 So. 2d 597, 607 (Fla. 2003). In light of
these standards all of Defendant’s clains fail and nust be
deni ed.

B. APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG

TO RAI SE ON APPEAL THE TRI AL COURT' S ORDER PROCHI BI TI NG

DEFENDANT FROM PRESENTI NG | RRELEVANT EVIDENCE OF

VICTIM S PAST | NVOLVEMENT I N BOLI TO.

Def endant first asserts that appel l ate counsel was
ineffective for failing to raise on appeal the trial court’s

ruling that he was prohibited from presenting evidence of the

victims alleged past bolito activities. Defendant acknow edges



that the court permtted evidence that the victim was involved
in such operations at the tinme of the nurder. However, Defendant
clains that evidence establishing the victim was involved in
said activities a year prior to the nurder was relevant to
establish he did not commt or attenpt to commit a robbery as it
tended to prove he was nerely collecting a bolito debt.
Def endant concludes that this exclusion anbunted to an abuse of
di scretion by the trial court and consequently a denial of his
right to present a defense.

This claim is without nerit as evidence of the victims
renote bolito activities was not relevant in establishing that
Def endant was nerely collecting a debt at the time of the
shooting. Mreover, Defendant fails to allege sufficiently that
any of the proffered evidence woul d have been adm ssible even if
found to be relevant. Defendant points out that the court
excluded this evidence based on relevance. However, follow ng a
di scussion of the adm ssibility of this evidence, in which the
State objected to it as both relevance and hearsay grounds, the
court allowed the question whether Det. Trujillo had persona
knowl edge of the victimis bolito activities at the tine of his
death. (DAT. 795) Clearly the court was excluding both hearsay

and irrel evant evi dence.



Mor eover, Defendant did not proffer any evidence that was
not in fact hearsay. Det. Trujillo s “know edge” of the victins
activities cane entirely fromthe victims prior arrest. (DAT.
458-59) Simlarly, M. Calderon's wfe had stated in a
deposition that she knew about the victinms arrest, which had
occurred when he was married to another woman, because he told
her about it. (DAT. 742-43) She reiterated that she did not have
any personal know edge of the victims alleged bolito activities
other than being told about the arrest during a proffer. (DAT
742-43, 758) Counsel’s entire argunent of how he intended to
enter this evidence, other than through the Defendant’s
statement to Hunberto Cuellar, was through these individuals
(DAT. 468-69) Hearsay evidence of arrest is not admssible.
Wiite v. State, 301 So. 2d 464, 465 (1% DCA 1974) As the
evi dence was not adm ssible, the trial court did not abuse its
discretion in excluding it. Thus, appellate counsel cannot be
deemed ineffective for failing to raise this neritless claim
Kokal ; Groover; Hildw n; Breedlove

Furthernore, evidence of a victinms character is generally
i nadm ssi ble. Hayes v. State, 581 So. 2d 121, 126 (Fla. 1991).
Wiile character evidence of the victim is admssible under
section 90.404(1)(b) when a claim of self-defense is made, see

Dupree v. State, 615 So. 2d 713 (Fla. 1st DCA 1993), self-defense



was not available to Defendant’s robbery charge. 1ndeed, the
idea that Defendant was acting in self-defense is wutterly
ridicul ous when t he evi dence est abl i shed he per f or med
reconnai ssance of the victimis honme in advance of the robbery,
arnmed hinself wth a hand-gun, and hid behind the car parked in
the driveway of victims home, as he lay in wait for his attack
of the wvictim (DAT. 1037, 773, 774, 1047, 1067, 1048) To
i ntroduce evidence of other crimes tending to prove Defendant
did not commt the nurder, the defendant nust proffer sufficient
evidence to allow the trial court to determ ne whether the
evidence is relevant and adm ssible. Core v. State, 784 So. 2d
418 (Fla. 2001). Defendant did not do so. Thus the trial court
did not abuse its discretion in excluding it.

Furt her nor e, assuni ng Def endant coul d provi de an
evidentiary nexus between the victinms alleged bolito operations
and Defendant’s theory that he was “nerely collecting a debt,"?
such evidence is still irrelevant because collecting a debt

using unlawful force is still robbery. See Thomas v. State, 584

So. 2d 1022 (Fla. 1st DCA 1991) (where defendant clained he was

2 Oher than the bald assertion that the victinmis alleged
“bolito” activities denonstrated that Defendant was nerely
collecting a debt, Defendant has not proffered or presented any
evi dence whatsoever that renotely linked any “debt” to such
“bolito” operation. This is true despite the fact that Defendant
was granted an evidentiary hearing on this claim

8



collecting noney that belonged to him First DCA held that
“claim of right” was not a defense to robbery when defendant
sought to collect a debt by use of force or threat). Simlarly,
Defendant is entitled to no claim of right defense negating
specific intent for robbery under the pretense he was only
“collecting a debt.” It is well-settled throughout state courts
in the Lhited States that “taking noney from a debtor by force
to pay a debt is robbery. The creditor has no such right of
appropriation and allocation.” Edwards v. State, 181 N W2d 383
(Ws. 1970); see also Myers v. State, 197 S.E. 846 (Ga. 1938);
State v. Pierce, 490 P.2d 584 (Kan. 1971); State v. Schaefer,
790 P.2d 281, 284 (Ariz. Ct. App. 1990); State v. Self, 713 P.2d
142, 144 (Wash. C. App. 1986); Commonwealth v. Sleighter, 433
A 2d 469 (Pa. 1981); Austin v. State, 271 N W2d 668 (Ws.
1978). “Tri al counsel cannot be deened ineffective for failing
to raise neritless claims or clains that had no reasonable
probability of affecting the outcome of the proceeding.”
Teffeteller v. Dugger, 734 So. 2d 1009, 1018 (Fla. 1999).

Mor eover, any error in the preclusion of testinony that the
victim had been previously arrested for bolito was harm ess.
Counsel advised the jury in opening that the victim was a
bolitero, as did the State. (DAT. 611, 601) Additionally,

Hunberto Cuellar specifically testified at trial that the victim



was a bolitero and therefore presunmed to be carrying around
$6000 on his person. (DAT. 1034-35) As the jury indeed heard
evidence that the victim was a bolitero, Defendant fails to
establish that if any error had been found on appeal, it would
not have been deemed harm ess. State v. DiGuilio, 491 So. 2d
1129 (Fla. 1986). As any error wuld not have resulted in
reversal, Defendant has not sufficiently alleged prejudice.
Stri ckl and.

Defendant’s reliance on Story v. State, 589 So. 2d 939
(Fla. 2nda DCA 1991) and Vannier v. State, 714 So. 2d 470 (Fla. 4tn
DCA 1998) is woefully msplaced. In Story, the defendant was
charged with conducting multiple sales of fruit from the sane
groves and consequently failing to deliver a substantial nunber
of boxes of fruit to the subsequent buyers. 1d. at 940. The
def endant sought to introduce evidence of fraud commtted
agai nst her by two enployees, upon whom it was established that
she largely relied upon to conduct her sales transactions. The
Fourth DCA declined to find that the evidence of fraud committed
by the two enployees was “reverse WIllianms rule” evidence.
Rather it held that the fraud perpetrated by them upon the
def endant denonstrated that she |acked the specific intent to
commt the crinmes of theft with which she was charged because

her sales transactions were based upon fraudulent information

10



provided to her by the two enployees. Thus, the evidence of the
two enpl oyees’ fraud upon the defendant bore directly upon her
intent to commt the charged crines. Conversely, evidence of the
victimis alleged past bolito involvenent matters not to
Defendant’s intent to conmt a robbery, regardless of whether
Def endant was nerely collecting a debt with deadly force or not.
Li kew se, in Vannier, the Fourth DCA ruled it was erroneous
for the trial court to exclude letters witten by the deceased
victim when the letters supported the defendant’s argunent that
the wvictim comrtted suicide rather than was killed by
defendant. Id. at 473. Cearly, if the victimcommtted suicide,
t hen the defendant was not guilty of nurder. Conversely, in the
instant case, even if the alleged evidence of the victinms
bolito involvenent proved that Defendant was only collecting a
debt using unlawful force, Defendant would still be commtting
robbery. See Thomas v. State, 584 So. 2d 1022 (Fla. 1st DCA 1991).
Accordingly, the evidence of the victims alleged past
bolito activities, at best one year prior to the nurder, were
wholly irrelevant to Defendant’s felony nurder case and was
properly excluded at trial. Counsel is not ineffective for
failing to pursue non-neritorious issues. Teffeteller; Kokal

Groover; Hildwi n; Breedl ove.

11



C. APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR FAI LI NG

TO RAISE THE TRIAL COURT’ S ALLEGED M D- TRI AL REVERSAL

OF ITS PRETRIAL RULING ON THE ISSUE OF VICTIMS

ALLEGED BOLI TO ACTI VI TY.

Def endant cl aims that appellate counsel was ineffective for
failing to raise on appeal the trial court’s alleged error in
denying his notion for a mstrial based on the alleged “md-
trial reversal” of the court’s ruling pertaining to whether
def ense counsel could present evidence related to the victinis
alleged bolito activity. Defendant argues that he detrinentally
relied upon the trial court’s ruling that he was permtted to
adduce evidence of the victinms bolito activity by advising the
jury in opening that the evidence would establish that the
victim was involved in bolito. Defendant further contends that
the trial court subsequently reversed its ruling and prohibited
the defense from presenting such evidence and thereby violated
Defendant’s right to a fair trial. However, a review of the
record patently refutes such contention.

Contrary to Defendant’s assertion, the trial court always
mai ntai ned that defense counsel could adduce evidence that
established the victim was involved in bolito but was not
allowed to elicit hearsay testinony concerning the victins

wi t hhol d of adjudication for bolito in 1987, as the nmere record

of an arrest and wthhold of adjudication is not properly

12



adm ssi ble evidence nor proof of quilt. The pre-trial notion
pertaining to this issue clearly reflected that the trial court
advi sed defense counsel that the victinms prior arrest for
bolito was irrelevant and inadm ssible but that defense counse
could inquire of witnesses whether the victimwas a bolito:

|’m going to deny it. | didn’t say you couldn’t bring

out the bolito issue. The fact that he got a wthhold
is irrelevant.

| am granting that notion in |limne, however, if they
want to call the wife or son, they can ask them if
they knew or know that the victim was a bolito

oper at or.
(DAT. 467, 470) Later, the trial court reiterated its earlier
ruling:
Court: Well, | directed the attorney not to get into
the racketeering or the withhold, but | did not limt
them on bringing out that this gentleman was a bolito.
Def ense: bolitero.
Court: | thought that the asking of that question and
the sinple answer was permssible. | think that was ny
initial ruling.
Def ense: It was, your honor.
| ndeed, as reflected by the record, defense counsel acceded that
the trial court’s earlier ruling permtted defense counsel to

elicit that the victim was a bolitero but not delve into the

victimis prior arrest. (DAT. 741) Defense counsel nerely

13



attenpted to circunvent the trial court’s ruling by inquiring of
W tnesses regarding their knowl edge of the victims arrest.
(DAT. 744-45)

Furthernore, “a trial court's ruling on a notion for
mstrial is subject to an abuse of discretion standard of
review.” Goodwin v. State, 751 So. 2d 537, 546 (Fla. 1999). Such
a notion should only be granted when necessary to ensure the
def endant receives a fair trial. Gore v. State, 784 So. 2d 418
427 (Fla. 2001) (citing Goodw n). No such abuse occurred in this
case. For the reasons outlined in the claim above, the excluded
evidence was not admssible as it was not relevant and was
entirely based on hearsay. Mdyreover, Defendant suffered no
detrinent by having stated in opening that the jury would hear
evidence that the victim was a bolitero in reliance of the
court’s ruling, as the jury did, in fact, hear such testinony.
Hunberto Cuellar was allowed to testify that Defendant advised
him that the victim was a bolitero. (DAT. 1034) In fact, the
State nentioned this fact in opening statenments. (DAT. 601)
Accordingly, the exclusion of further, nore renote, hearsay
evidence on this issue was not proper grounds for a mstrial.
Def endant does not cite a single case to support the proposition
that this ruling would warrant reversal had the issue been

brought on appeal. Accordingly, appellate counsel cannot be

14



deenmed ineffective for failing to pursue this non-neritorious
i ssue. Kokal ; Groover; Hildw n; Breedl ove.

D. APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG

TO APPEAL THE DENIAL OF DEFENDANT'S MOTION FOR

M STRI AL FOR THE PROSECUTOR S COMMENT | N CLGOSI NG

Def endant next contends that his appellate counsel was
ineffective for failing to appeal the alleged reversible error
of the trial court’s denial of Defendant’s notion for mstria
for the following coment during the guilt phase by the
prosecut or:

State: [Y]Jou promised in jury selection that this part

of the trial is the guilt or innocence phase. It has

nothing to do with the penalty, nothing. And if you

don’'t like the penalty the other guys got, then adjust

your recommendation then. Forget about the death

penalty —

Def ense: (bj ecti on.

Court: Sustai ned.

Def ense: bjection. Mwve to strike.

Court: I'mgoing to tell you the sanme thing. This case

must not [be] decided for or against anyone because

you feel sorry for anyone or are angry. Your duty is

to determ ne whether the defendant is guilty or not

guilty in accord with the law. M. Seff, you made your

objection before M. Suri nade his. Please follow the

gui del i nes of the Court.
(DAT. 1337-39) As reflected by the transcript, upon defense

counsel’s objection, the trial court sustained the objection and

gave a cautionary instruction. Id. As there was no absolute

15



necessity for a mstrial, the denial of such a notion was not an
abuse of discretion. Thus, appellate counsel cannot be deened
ineffective for failing to raise this neritless claim Kokal
Groover; Hildw n; Breedl ove.

Furthernore, the coment was not | nproper. Def endant
alleges that by telling the jury they could later vote to
reconmend a |ife sentence, the jury should feel free to convict
Def endant, thus wurging them to consider penalty in their
deliberation. In fact, a fair reading of the comment indicates
that the opposite is true. The prosecutor was telling the jury
not consider penalty in determning guilt.

Mor eover, the comment was fair response. [efense counsel’s
theme in closing was the alleged disparity of justice for
Def endant when his co defendants were given plea deals. He
repeatedly asked the jury “do you see equal justice here
anywhere?” (DAT. 1332) He contended that the co-defendant’s plea
deal s rendered Defendant’s case unfair:

Hunberto Cuellar told you | went to do a robbery. |

smashed M. Calderon over the head with a gun and

split open his head. | went there to do a robbery and
sonmebody that was with ne then shot himto death. You
know what that is? That is first degree nurder. That

is what Hunberto Cuellar did, if you believe his

words. |Is he standing trial for first degree nurder?

No, he’'s not. No, he's not. They set the limts on
what this case is about. . . . Is that equal justice?

16



(DAT. 1333-34) Thus, the prosecutor was nerely responding to
defense counsel’s charge that it was unfair that t he
codef endants were not subject to a first degree nurder
conviction and the possibility of the death penalty. Defense
counsel’s comments invited the State’s comment and thus any
error was invited. Barwick v. State, 660 So.2d 685 (Fla. 1995);
Shaara v. State, 581 So.2d 1139 (Fla. 1st DCA 1991); Schwarck v.
State, 568 So.2d 1326 (Fla. 3d DCA 1990). Mboreover, the coment
was brief and the prosecutor noved on after Defendant objected,
thus any error was harmess. State v. DiGuillo, 491 So.2d 1129
(Fl a. 1986) . Accordi ngly, Def endant cannot establish any
prejudice resulted from appellate counsel’s failure to raise
this issue on appeal. Strickland. The claimshould be denied.

E. APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR FAI LI NG

TO RAISE ON APPEAL MERI TLESS | SSUES PERTAI NI NG TO THE

COVVENTS MADE BY THE TRI AL COURT CONCERNI NG

DEFENDANT” S RI GHT TO REMAI N SI LENT AND THE PRESUMPTI ON

OF | NNOCENCE.

Def endant next clains that his appellate counsel was
ineffective for failing to raise on appeal alleged violations of
Defendant’s rights under the Fifth, Si xt h, Ei ght h, and
Fourteenth Anmendnents by several coments made by the trial
court to the jury wvenire during voir dire. Specifically,

Def endant contends that the trial court commtted fundanmental

error by inproperly conmenting on Defendant’s right to remain

17



silent and shifting the burden to Defendant to prove hinself not
guilty. Defendant further contends that such errors were
exacerbated by the prosecutor’s comment in closing. As the issue
was not preserved and is without merit, this claim should be
deni ed.

No objection was |odged at trial at the tinme of either
al l egedly inproper comment. Thus, this claimwas unpreserved for
appeal. See CQutierrez v. State, 731 So. 2d 94 (Fla. 4:n DCA
1999) (“While an inproper comment on a defendant’s right to
remain silent may be constitutional error, it is not considered
fundanmental error.”); see also State v. Marshall, 476 So. 2d
150, 153 (Fla. 1985), State v. DiGuilio, 491 So. 2d 1129 (Fl a.
1986) . Appellate counsel is not ineffective for failing to raise
unpreserved issues. See Gossman v. Dugger, 708 So. 2d 249, 253
(Fla. 1997); Johnson v. Singletary, 695 So. 2d 263, 266-67 (Fla.
1996); Groover v. Singletary, 656 So. 2d 424, 425 (Fla. 1995).

Moreover, Defendant fails to denonstrate that the comments
in question were inproper taken in context. The first comment to
whi ch Defendant objects concerns the trial court’s adnoni shnent
to the jury that Defendant has an absolute right to renmain
silent:

You wi Il understand that the defendant has an absol ute

right to remain silent and you are not to draw any

inferences in this conduct. There may be a nunber of
reasons why sonebody remains silent; that is, sonmebody

18



may not testify, and | am sure you can give nmany

reasons why they have chosen to do that, whether they

can’t articulate thenselves or perhaps it is their

inability to renenber the facts, or the |lawer’s

recomendati on not to testify.
(DAT. 285-86) Shortly thereafter, the trial court reiterated
that “in every proceeding the defendant has an absolute right to
remain silent. At no tinme is it the duty of the defendant to
prove his innocence.” (DAT. 289) The second conment concerning
Defendant’s right to remain silent that Defendant contends
vitiated the fairness of the trial followed nonents later in the
sane address to the jury venire by the trial court:

You may be asked who would like to hear from the

def endant. Nunber one, understand that the defendant

doesn’t have to do anything. You understand that the

def endant has an absolute right to remain silent. Now

you may personally feel that you would like to hear

from him There is nothing wong with that as |long as

you understand that he doesn’'t have to anything or say

anyt hi ng. Does everybody understand that?
(DAT. 298) The trial <court’s coments to the jury venire
properly reflected the rights accruing to Defendant and
absolutely nothing in his address abridged such rights. Thus,
defense counsel did not object because there was nothing
i nproper about the trial court’s comments. Cunm ngs-El v. State
863 So. 2d 246 (Fla. 2003) Defendant provides no |legal authority
to the contrary.

Mor eover, the remarks about which Defendant conplains were

made during the introductory portion of the trial in which the
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trial court addressed the jury venire informally. The statenents
were calculated to provoke thought in potential jurors that go
to the heart of their qualifications and were based on
hypot hetical s as Defendant had not yet asserted his right to
remain silent by not testifying. As the coment itself shows,
the court was preparing the jury for what would likely be asked
by the attorney’s in the ensuing questioning.

Simlarly, Defendant’s contention that the trial court
shifted the burden of gquilt is without nerit. During the sane
i ntroductory remarks the court stated:

Now, the |1 told you the defendant is presuned

i nnocent. That presunption stays wth him throughout

the trial until those jurors who are selected go into

the jury room and find that he has been proven either

[guilty or][sic] not guilty, and then the case will be

over, or if you should in your deliberations decide

that he is guilty beyond and to the exclusion of every

reasonable doubt, of course, the presunption of

i nnocence |leaves him at that stage. Does everybody

under st and t hat ?

(DAT. 278). Defendant again provides no support for his blanket

assertion that this coment was inproper, or that, i f
obj ectionable, it would have lead to a different result on
appeal .

At the close of all the evidence, the trial court read the
standard jury i nstructions, i ncl udi ng bot h i nstructions
pertaining to Defendant’s presunption of innocence/the State’'s

burden of proof and Defendant’s right to remain silent, wthout

20



deviation or conversational i mprovi sati on. ( DAT. 1375- 80)
Accordingly, even if the trial court had mscharacterized
Defendant’s right to remain silent and the burden of proof, any
error would have been harmess in light of the fact that the
jury was formally instructed properly prior to deliberation. See
Kiley v. State, 770 So. 2d 1278 at 1278 (Fla. 4:n DCA 2000)

In Kiley, the defendant clainmed that the trial court's
introductory remarks to the venire during jury selection were
i nproper coments on his right to remain silent and on his
burden of proof. The coments were unpreserved. Nonethel ess, the
Fourth DCA held that “[e]ven if preserved, and we concl uded that
the trial court's prelimnary coments at the start of jury
selection did not accurately reflect Florida Standard Jury
Instruction 1.01, we would affirm..[T]he judge's conments in
this case were presented in a conversational manner. After the
jury was sworn, however the judge did in fact read the proper
instruction.” |d.

Defendant’s clains pertaining to allegedly inproper
comrents by the trial court during voir dire were unpreserved
and neritless. Appellate counsel is not ineffective for failing
to raise nmeritless or unpreserved clainms. Johnson v. Singletary,

685 So. 2d 263, 266-67 (Fla. 1996); G ossnman v. Dugger, 708
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So.2d 249, 253 (Fla. 1997); Goover v. Singletary, 656 So. 2d
424 (Fla. 1995). Thus, the clai mshould be denied.

Finally, Defendant contends that appellate counsel was
ineffective for failing to argue that the prosecutor commtted
constitutional error with the follow ng comment in cl osing:

Let [defense counsel] explain to you how it is that

they have any evidence whatsoever that contradicts

what Hunberto Cuellar told you and that you should

bel i eve Hunberto Cuel |l ar.

(DAT. 1318-19) Again, defense counsel did not object at trial
and thus, any issue was not preserved for gpeal. Accordingly,
appellate counsel is not ineffective for failing to pursue
unpreserved or neritless issues on appeal. Johnson; G ossnman;
G oover .

Moreover, this coment was nmade imediately followng the
prosecutor’s careful review of al | the evidence which
corroborated Hunberto's testinony: Hunberto Cuellar’s gun was
found in Lazaro’s car with M. Calderon’s hair wedged in the
handl e consistent with having been used to strike the victimin
t he head as Hunberto testified he had done; the police recovered
the gun fully | oaded consistent with it never having been fired,
as Hunberto had testified; Hunmberto had a bullet |odged in him
consistent with the victim shooting him Hunberto and Lazaro’s

hands were swabbed and found to have gunshot residue in an

anount consistent with being in close proximty to Hunmberto’s
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gunshot wound; Humberto’ s beeper was recovered from Lazaro’ s car
with Defendant’s nunber in the nenory consistent with Hunberto’s
testinmony that Defendant had beeped him to cone and pick up
Def endant to perform the robbery; and Hunmberto and Lazaro were
found at the hospital after the shooting, while Defendant
absconded. (DAT. 1315-19) dCearly, the prosecutor’s conment
merely underscored that no evidence had been presented that
contradi cted Hunberto' s testinony while a wealth of evidence had
corroborated Hunberto's testinony. Hence, the prosecutor’s
remark was fair conmment upon the evidence. See Mann v. State,
603 So.2d 1141, 1143 (Fla. 1992). As such, appellate counsel
woul d not have prevailed on such a neritless issue and cannot be
deened ineffective for opting to forgo raising sanme on appeal
Teffeteller v. Dugger, 734 So. 2d 1009 (Fla. 1999). The claim
shoul d be deni ed.

F. APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR FAI LI NG

TO RAISE ON APPEAL MERI TLESS |SSUES RELATED TO

TECHNI Cl AN GALLAGHER S TESTI MONY.

Next , Def endant argues that appel l ate counsel was
ineffective for failing to raise on appeal that the trial court
allegedly commtted reversible error by denying Defendant’s
notion to exclude the rebuttal testinony of Technician Gll agher
and his motion for a mstrial after the prosecutor allegedly

violated the rule of wtness sequestration by informng

23



Gal | agher of the testinony of defense witness Rao’ s testinony,
whose testinony he was being called to rebut. However, a review
of the record illustrates that Defendant’s claim is entirely
w thout nerit.

During opening statenents, defense counsel told the jury
that the evidence would establish that Lazaro Cuellar had |ead
particles on his hands, suggesting that he was not in the car
during the shooting as would be alleged by one or both of the
Cuel lar brothers, and that Hunberto Cuellar not only had |ead
particles on his hands, but was also shot on the scene by the
victim In the opinion of defense counsel, the inference to be
drawn by this evidence was that the brothers were responsible
for the shooting and were nam ng Defendant as the shooter sinply
to shift blame from thenselves and to negotiate a better dea
with the State. (DAT. 607-613)

Hunberto’s testinony at trial was that Lazaro had stayed in
the car while Hunberto, armed with Lazaro’s gun, and Defendant
exited the vehicle to confront the victim (DAT. 1040-1041,
1047) During the ensuing struggle, Hunberto hit the victim in
the head with Lazaro’s gun and was shot by the victim (DAT.
1048-1050) After he was shot, Hunberto returned to the car and

|aid down in the back seat. (DAT. 1052-53) Lazaro drove to the
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hospital, where Lazaro and Defendant hel ped Hunberto into the
hospital . (DAT. 1056)

Def endant presented one w tness, Gopinath Rao, to establish
that the gun shot residue found on the Cuellar brothers
indicated that it was nore likely than not that they had fired a
gun. Rao’s opinion was based on information he obtained from an
informati on sheet that indicated that the shooting occurred at
5:40 a.m and Lazaro Cuellar’s hand swab was taken at
approximately 9:00 a.m (DAT. 1179) During defense counsel’s
direct, Rao further testified that gun shot residue dissipates
very quickly and the anmount of residue particles present in
Lazaro Cuellar’s swab at 9:00 a.m was concentrated sufficiently
such that it was consistent with Cuellar having fired a gun.
(DAT. 1181) Rao admitted on cross-exam nation that the presence
and quantity of l|ead particles on the hands of the Cuellar
brothers was equally inconsistent with neither having fired a
weapon, but being in the presence of a recently fired weapon or
t ouchi ng Hunberto’ s gunshot wound. (DAT. 1187-88)

To rebut the testinony of Gopinath Rao regarding the timng
of Lazaro Cuellar’s hand swab, the State presented the testinony
of Crinme Scene Technician R chard Gallagher to establish that
Lazaro’s hands had in fact been tested at 7:45 a.m and that

Hunberto’s hands had been tested at 8:05 a.m (DAT. 1283, 1289-
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1290) Technician Gallagher testified that despite the error in
the information provided to Rao, the correct tines in which the
swabs were taken were properly recorded on the packaging itself.
(DAT. 1289-1290) Gallagher also testified that defense counse
had specifically been mde aware of these facts during
deposition nonths before trial. (DAT. 1289-1290)

After the defense rested its case and upon the notice that
the State intended to recall Gal | agher, def ense counsel
objected, alleging that the prosecutor was seen in the hallway
after Rao’s testinony discussing the case with Detective Ubeda
and Technician Gall agher. (DAT. 1259-61) Ubeda and GGall agher
were both called in for voir dire concerning the nature of their
conversation with the prosecutor. Detective Ubeda testified that
he had previously been advised that he would possibly be called
as a wtness in the State’'s rebuttal case if there was a
“conflict in I.D. Technician Gallagher’s testinony” but that he
did not discuss Rao’'s actual testinony during Defendant’s trial.
(DAT. 1262) Defense counsel also voir dired Gallagher on the
issue of Rao’s testinony. (DAT. 1264-65) Gallagher testified
that the prosecutor had advised him he would be recalled for
rebuttal as Rao had testified regarding the time at which
Cuel |l ar brothers had been swabbed. (DAT. 1264) Defense counse

obj ected and noved to strike the rebuttal testinony of Gall agher
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and noved for a mstrial, arguing that the State had viol ated
the rule of sequestration. (DAT. 1264)

The trial court denied defense counsel’s notion because he
could not establish any prejudice. (DAT. 1264) Indeed, defense
counsel had been nmade aware nonths before trial that the tinme of
the swabbing indicated in Rao’s report was an error. (DAT. 1289-
90) The State had anticipated the possibility of presenting
rebuttal testinony and had advised Det. Ubeda of the possibility
even before the defense put on their case. (DAT. 1262) There was
no surprise in the defense calling Rao to testify to raise the
issue of the error in the reports relating to when the Cuellar
brothers had been swabbed and that the State’'s rebuttal to
address the clerical error. In fact, well in advance of Rao’'s
actual testinony, defense counsel and the prosecutor discussed
the anticipated length of the trial and the State indicated it
woul d be calling such rebuttal w tnesses. (DAT. 781) In light of
Gal | agher’s deposition testinony it is also clear that the
substance of his testinony was both unchanged and known to
counsel . As such, Defendant was not prejudiced.

The trial court properly conducted a hearing in which it
allowed inquiry of the witnesses who allegedly violated the rule
of sequestration, and appropriately found that Defendant was not

prejudi ced. See Beasley v. State, 774 So. 2d 649 ((citing Core
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v. State, 599 So. 2d 978)(Fla. 1992)(The rule of wtness
sequestration is designed to help ensure a fair trial by
avoiding "the coloring of a witness's testinony by that which he
has heard from other w tnesses who have preceded him on the
stand.")) Because the Jlower <court found Defendant could
establish no prejudice resulting fromthe rule of sequestration
violation, it properly denied Defendant’s notion to strike
Gal l agher’s rebuttal testinony and notion for mstrial. “A
nmotion for mstrial is addressed to the sound discretion of the
trial judge and ‘...should be done only in cases of absolute
necessity.’ Ferguson v. State, 417 So.2d 639, 641 (Fla.
1982)(citing Salvatore v. State, 366 So.2d 745, 750 (Fla.
1978)). Accordi ngly, appel l ate counsel cannot be deened
ineffective for failing to raise this non-neritorious issue on
appeal . Groover; Hildw n; Breedl ove.

G APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG

TO RAISE ON APPEAL THE ALLEGED FUNDAMENTAL ERROR OF

STATE'S | MPROPER USE OF NON- STATUTORY AGGRAVATI NG
FACTORS.

Def endant next contends that he was denied effective
assi stance of counsel when appellate counsel failed to raise on
direct appeal the prosecutor’s allegedly inproper introduction
and argunent pertaining to non-statutory aggravating factors.

Specifically, Defendant charges that appellate counsel should
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have raised on appeal several allegedly inproper coments nade
by the prosecutor during the penalty phase closing argunent and
the prosecutor’s presentation of Defendant’s pending robbery
char ges.

Wth respect to Defendant’s claimwth regard to the cross
exam nation of Defendant’s expert during which the prosecutor
asked whether he was aware of Defendant’s other pending robbery
charges following said expert’s testinony that Defendant could
be rehabilitated, this issue was in fact raised by appellate
counsel on direct appeal. Mendoza, 700 So. 2d at 675-678. Hence,
appel l ate counsel cannot be deened ineffective for failing to
raise this issue, when he, in fact, did. Strickland v.
Washi ngt on.

Additionally, the State notes that on direct appeal, this
Court found that the details of the prior crinmes were adm ssible
and proper and that any reference to pending charges, although
error, was harnl ess beyond a reasonabl e doubt. Mendoza, 700 So.
2d at 678; see also Elledge v. State, 346 So. 2d 998, 1001 (Fl a.
1977) (the factual circunstances of prior violent felonies are
adm ssi bl e and proper at the penalty phase as are prosecutorial
comments thereon, because, “we believe the purpose for
considering aggravating and mtigating circunstances is to

engage in a character analysis of Defendant to ascertain whether
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the ultinate penalty is called for in his or her particular
case. Propensity to conmt violent crinmes surely nust be a valid
consideration for the jury and the judge.”). Consequent |y, any
ensuing argunent in which the State nerely restated the
testinony with respect to the expert’s |lack of know edge of the
pending charges, if found to be error, would, |ikew se, be
harm ess. See MIls (claimwhich has been resolved in a previous
review of the case is barred as the | aw of the case).

Wth respect to the other allegedly inproper coments which
Def endant advances anmounted to an argunent that Defendant shoul d
be sentenced to death to elimnate the threat to the comunity
created by him the issue was not preserved. In order to
preserve an issue regarding a coment in closing, a defendant
must i nterpose a contenporaneous objection to the conment. See
McDonald v. State, 743 So. 2d 501, 505 (Fla. 1999); Chandler v.
State, 702 So. 2d 186, 191 (Fla. 1997); Kilgore v. State, 688
So. 2d 895, 898 (Fla. 1996). Here, Defendant did not object to
any of the comments about which he conplains. As such, the
i ssues were not preserved. Appellate counsel is not ineffective
for failing to raise unpreserved or neritless issues. See
G ossman; Johnson; G oover.

Even if defense counsel had objected to the allegedly

i nproper comments, any issue pertaining to the same woul d have
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been neritless, as the conments were conpletely proper viewed in
context. The prosecutor correctly charged that the death penalty
is justified in certain cases in which sufficient aggravating
circunstances exist and the mtigating circunstances do not
out wei gh such aggravating circunstances. (DAT. 1647) Likew se
the other coments to which Defendant objects nerely indicated
that Defendant had commtted such crines which, wunder the
circunstances of the aggravating circunstances and |ack of
mtigating circunstances, justified the death penalty. (DAT.
1651, 1656). Contrary to Defendant’s assertion, stating that the
Def endant commtted crines “in this comunity” does not anount
to a future dangerousness argunent. See Rodriguez v. State, 31
Fla. L. Wekly S 39. (no error in prosecutor’s comment asking
the jury to return a reconmendation as nenbers of the community)
Def endant cites no authority in support of this assertion.
Moreover, any error in these comments was harml ess. State
v. DiGuilio, 491 So. 2d 1129 (Fla. 1986). The State’'s initia
closing argunent conprises nearly twenty pages of transcript,
and the coments were brief. Further, the State presented
overwhel m ng evidence of Defendant’s guilt. The testinony at
trial established that Defendant had approached Hunberto Cuel | ar
and enlisted his help in robbing the victim who Defendant

stated was known to carry |large anounts of noney. (DAT. 1034-35)
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The men cased the victinms house prior to the robbery. (DAT.
1037) At approximately 4:00 a.m on the norning of the nurder

Def endant beeped Hunberto Cuellar, who called his brother Lazaro
to make arrangenents to use Lazaro’s car and have Lazaro drive
to the robbery scene. (DAT. 1042-1044) According to Hunberto
Lazaro stayed in the car while Hunberto, arnmed wth Lazaro’s
gun, and Defendant, arnmed with a chronme .38 revolver, exited the
vehicle to confront the victim (DAT. 1040-1041, 1047, 1067)
During the ensuing struggle, Hunberto hit the victimin the head
with Lazaro’s gun and was shot by the victim (DAT. 1048-1050)
After he was shot, Hunmberto returned to the car and laid down in
t he back seat. (DAT. 1052-53) As he was running back to the car,
Hunberto heard nore gun shots. (DAT. 1052-1053) Wen Def endant
returned to the car, he told Hunmberto that he had shot the
victim (DAT. 1055) Lazaro drove to the hospital, where Lazaro
and Defendant hel ped Hunberto into the hospital. (DAT. 1056) The
Cuel l ar brothers were apprehended at the hospital. (DAT. 829)
Pal netto Hospital enployee Jack M Col pin identified Defendant as
the man he saw hel ping Hunberto Cuellar into the hospital for
treatnment of a gunshot wound on the norning of the nurder. (DAT.
725-729, 812) Lazaro’'s white Datsun was recovered at the
hospital together with a 9nm automatic with a full clip and hair

caught in the slide, Hunberto's telephone book containing
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Def endant’ s address and tel ephone nunber, and Hunberto’s beeper
cont ai ni ng Defendant’s tel ephone nunber. (DAT. 695-98, 702, 819,
848- 849, 862, 865) Hunberto’s testinony was further corroborated
by the fact that Defendant’s fingerprints were recovered from
the scene near the victims body and the fact that the victim
had a wound on his head which was consistent with having been
hit in the head by the gun recovered from Lazaro s car. (DAT.
893, 903, 905, 1151-1153) Mreover, at the penalty phase
evidence of Defendant’s prior violent felony, a very simlar
robbery to the one for which he was being sentenced, was
introduced. In light of the evidence of guilt and aggravation,
any coment, if found to be error, would be harmess. D Guilio.

Finally, Defendant contends that the comments resulted in
the jury not being given proper guidance regarding what was
required before finding an aggravating circunstance. The record
reflects that the trial court advised the jury:

The aggravating circunstance that you may
consider are limted to any of the followng that are
establ i shed by the evidence.

The defendant has been previously convicted of
another felony involving the use of violence to sone
per son.

The crime for which the defendant is to be
sentenced was conmtted while he was engaged, or an
acconplice in the comm ssion, or an attenpt to conmmt
or flight after commtting or attenpting to conmt the
crime of robbery and/or burglary.

The crinme for which the defendant is to be
sentenced was committed for financial gain.
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* *x %

Each aggravating circunstance nust be established

beyond a reasonabl e doubt before it nay be considered

in arriving at your decision.
(DAT. 1691-92). Hence, the jury was instructed that any
aggravating circunmstance nust be proved beyond a reasonable
doubt. As such, this issue was neritless. Appellate counsel is
not ineffective for failing to raise neritless or unpreserved
i ssues. Grossman; G oover.

H.  APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR FAI LI NG

TO RAISE ON DI RECT APPEAL AN ALLEGEDLY ERRONEQUS JURY
| NSTRUCTI ON PERTAI NI NG TO EXPERT TESTI MONY

Def endant next asserts that appel l ate counsel was
ineffective for failing to raise on direct appeal the allegedly
fundanmental error of the trial court’s instruction concerning
when a particular witness is qualified as an expert. However,
Def endant did not object to the instruction at trial. As the
issue was unpreserved, appellate counsel cannot be deened
ineffective for failing to pursue it on appeal. Gossnman;
G oover .

Moreover, such a claimis insufficient as a matter o |aw,
as the failure to appeal instructions that have been upheld and
not invalidated by this Court does not establish deficient
conduct within the nmeaning of Strickland v. Wshi ngton. Downs v

State, 740 So. 2d 506, 517-18 (Fla. 1999).
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| . APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG

TO RAI SE ON APPEAL NON- MERI TORI QUS | SSUES RELATI NG TO

VARI QUS ARGUMENTS BY THE PROSECUTOR AND TRI AL COURT S

STATEMENTS.

Def endant argues that various coments and alleged
m sconduct by the prosecutor during both the guilt phase and
penalty phase and statements fromthe trial court, nost of which
are raised above in separate clains, anpbunted to fundanental
error that deprived him of a fair trial. He further contends
that appellate counsel was ineffective for failing to raise the
totality of the following errors individually and/or cunulative
on appeal: (1) the prosecutor’s allegedly inproper accusation
t hat defense counsel was deliberately attenpting to perpetuate a
fraud upon the jury; (2) the prosecutor’s violation of the rule
of sequestration; (3) the prosecutor’s discovery violation
regarding the nedical examner’s opinion that the victinis head
| aceration was consistent wth being struck wth Lazaro
Cuellar’s gun; (4) the prosecutor’s comments during the guilt
phase of Defendant’s trial; (5 the trial court’s failure to
instruct the jurors on taking notes; and (6) the prosecutor’s
comments during the penalty phase of Defendant’s trial. However,

a review of the record illustrates that these clains were either

rai sed on direct appeal, unpreserved and/or neritless. Appellate
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counsel is not ineffective for failing to raise unpreserved or
neritless clainms. Gossman, G oover.

Defendant’s clains wth respect to the prosecutor’s
violation of the rule of sequestration, the prosecutor’s and
trial court’s comments that allegedly shifted the burden and
comented on Defendant’s right to remain silent, t he

i ntroduction of and argunment wth respect to Defendant’s pending

r obbery char ges, and t he prosecutor’s ot her al | egedl y
inflanmatory penalty phase closing comments have all Dbeen
addressed above. For all the reasons stated in those
di scussi ons, none presents a claim wth nerit. Thus,

curmul atively, they do not create a reasonable likelihood of a

different result. Downs.

Def endant also conplains that the prosecutor inproperly
accused defense counsel of deliberately trying to perpetuate a
fraud wupon the jury when, in discussing defense counsel’s

presentation of Rao’s testinony regarding the gunshot residue,

she st at ed:

.1 suggest to you that what happened in regards to
Techni ci an Gal | agher and the attenpt to have
Crimnalist Rao tell you that all his opinions were
based on nine o’ clock in the norning. That the gunshot
residue tests were perforned at nine o' clock in the
nmorni ng on Lazaro Cuellar is what the rest of the this
defense is about because you all know that is not
true. Not only do you all know that the tests were not
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done at nine, you heard the witness and you saw it on

the bag. They knew, M. Wax, in June of 1992. That was

told to them by the technician when he took those

tests and yet he proceeded to put on an expert wtness

who based aan opinion on sonething that wasn’'t

accurate. He knew it wasn’'t nine o' clock all along.

Back in June of 1992 he knew that that was not

accurate and he put that man in front of you to try to

confuse and mslead you to based an opinion on

sonmething that is not true
(DAT. 1302-03) Defendant also conplains that the prosecutor
reiterated this inproper thene when she l|ater repeated that
def ense counsel had presented Rao’s testinobny to suggest Lazaro
Cuellar had fired a gun when Dr. Rao’'s “whole conclusion is
based on the wong tine and they purposely put it on to mslead
you because they knew the right time.” (DAT. 1318-19) However,
neither comment was objected to and, therefore, both coments
were unpreserved for appeal . Appel | ate counsel is not
ineffective for failing to raise unpreserved issues. G ossnan;
Johnson.

Mor eover, the prosecutor’s comments were fair coment on

t he evidence adduced at trial. Chandler v. State, 702 So. 2d
186, 191 (Fla. 1997); Kilgore v. State, 688 So. 2d 895, 898
(Fla. 1996). Technician Gallagher testified that he had advised
def ense counsel during his deposition nonths prior to trial that
Rao’s report reflected the incorrect tine that the Cuellar
brothers’ hands were swabbed and that defense counsel was

advi sed the evidence bag and other reports reflected the correct
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time. (DAT. 1289-1290) I|Indeed, defense counsel did present Rao’s
testinmony as if his report reflected accurate data, rather than
merely for the purpose of denonstrating the inconsistencies in
the reports and arguing error. Thus, the prosecutor’s coment
that defense counsel was attenpting to mslead the jurors as to
the issue of when the Cuellar’s hands had been swabbed was not
an unfair characterization of the evidence. Accordi ngly,
appel l ate counsel cannot be deened ineffective for failing to
raise this non-neritorious issue on appeal. Goover; Hildw n;
Br eedl ove.

Furthernore, both comments were brief and not a feature of
the prosecutor’s closing. Any error was certainly harmess in
[ight of the overwhel m ng evidence that Defendant: enlisted the
assi stance of Hunberto Cuellar and his brother to rob the
victim performed reconnaissance of the victim prior to the
robbery, lay in wait in the bushes outside the honme of the
victim in the early norning hours before attacking him wth
drawn pistol, informed a wounded Hunberto Cuellar he had, in
fact, killed the victim and then absconded to his nother’s hone
where he shaved his head and attenpted to alter his appearance.
(DAT. 1034-34, 1035-38, 1042-44, 1040-41, 1047, 1055, 830, 874-

75, 1068, 1070) Accordingly, Defendant has not sufficiently
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al l eged prejudice with respect to appellate counsel’s failure to
raise this claim Strickland.

Simlarly, Defendant argues that appellate counsel was
ineffective for failing to raise on appeal that the State
violated the rules of discovery by failing to advise the defense
that the nedical examner was going to testify that the
| aceration on the victims head was consistent with having been
caused by Hunberto Cuellar striking the victim with Lazaro’s
Taurus nine mllinmeter. However, the record reveals that upon
counsel’s objection, a full Richardson hearing was conducted.
(DAT. 895-904) The hearing revealed that the State’'s nedical
exam ner had previously been deposed by defense counsel and
testified that the wound to the victinis head was consistent
with a blow to the head from a gun. (DAT. 900-01) Although at
the time of her deposition she had not been shown the specific
Taurus nine mllimeter gun, at the Richardson hearing she
testified she could still not say that that specific gun caused
the wound to the victinms head. (DAT. 900) Thus, faced with the
fact that, in sum the nedical examner’s testinmony had not
changed from the tine of her deposition to the tinme of trial,
defense counsel properly conceded he had not been prejudiced.

(DAT. 901) As such, Defendant clearly was not prejudiced and
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appel l ate counsel cannot be deened ineffective for failing to
pursue this nmeritless issue. Goover; Hildwn.

Next, Defendant charges that the prosecutor denigrated the
law by advising the jury that they may find that sonme of the
instructions that wll be read to them by the trial court may
not apply to Defendant. (DAT. 1300) Such comment was an accurate
reflection of the province of the jury and the prosecutor
conmtted no m sconduct. Gonzalez v State, 786 So. 2d 559, 568
(Fla. 2001) Defendant cites no authority to the contrary.
Accordingly, appellate counsel cannot deenmed ineffective for
failing to pursue such claim G oover.

Def endant al so conplains that the trial court erroneously
permtted the jury to take notes w thout properly instructing
them regarding the use of such notes. Additionally, Defendant
contends that the error was nmade worse by the prosecutor’s
encouragenment that they conpare notes during deliberation.
Defendant did not object at trial regarding this issue;
accordingly, any claimwith regard to this issue was unpreserved
for appeal. Castor v. State, 365 So.2d 701 (Fla. 1978); Flanagan
v. State, 586 So.2d 1085 (Fla. 1st DCA 1991), see also Herera v.
State, 532 So.2d 54 (Fla. 3d DCA 1988).

Addi tionally, as Defendant concedes, permtting the jurors

to take notes during the trial falls within the sound discretion
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of the trial court. US. v. Rhodes, 631 F. 2d 43 (5tn Circ. 1980).
Defendant fails to allege any grounds for his conclusory
assertion that such note-taking was inproper or the prosecutor’s
coment that the jurors mght conpare their notes during
del i beration was inproper. As such, this issue is insufficiently
plead and neritless. Appellate counsel is not ineffective for
failing to pursue neritless or unpreserved issues on appeal.
Teffetel ler.

Finally, Defendant contends that appellate counsel was
ineffective for failing to raise on appeal the alleged error of
the prosecutor’s coments during the ©penalty phase of
Def endant’s trial. Def endant clainms that the prosecutor
denigrated Defendant’s case for mtigation. However, the
transcri pt reflects that the prosecutor’s coments were
appropriate coment on the evidence presented at the penalty
phase. The prosecutor only argued that Defendant failed to
establish evidence that he suffered from drug addiction to the
extent he was unaware of his conduct during the rmnurder. (DAT.
1653-61) Rather, the evidence at trial established that
Def endant coldly and nethodically planned the robbery. Thus,
this issue is neritless and appellate counsel is not ineffective

for failing to raise it on appeal. Teffeteller.

Wi | e Defendant contends that appellate counsel shoul d have
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argued that the result of his trial and sentencing were not
reliable due to the cunulative effect of the above alleged
errors, appellate counsel <cannot be deened ineffective for
failing to make such argunment when the alleged errors were
ei ther unpreserved or without nerit. Downs v. State, 740 So. 2d
506, 509 n.5 (Fla. 1999).

J. APPELLATE COUNSEL WAS NOT | NEFFECTI VE I N THE MANNER

IN WHHCH HE APPEALED THE TRIAL COURT' S ALLEGED EX

PARTE COVMUNI CATI ON W TH THE JURY.

Def endant asserts he was denied his fundanental right to a
fair and inpartial trial when the trial court had out-of court,
ex parte comrunications with the jury. As Defendant concedes,
appellate counsel did raise this issue on appeal. Defendant
argues counsel was ineffective in the manner in which the issue
was argued wthout identifying what nmanner a reasonable
conpetent appellate attorney would have argued the claim
I nstead, Defendant nerely offers the conclusory allegation that
“direct appeal counsel was ineffective in the manner this issue
was argued on direct appeal.” Thus, the claim is facially
insufficient, and should be denied

Moreover, it is wthout nerit. Wth respect to this claim
this Court found:

First, we point out that this conmunication does

not fall within the scope of Florida Rule of Crimnal
Procedure 3.410, which provides that if, after the
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jury retires to consider the verdict, the jurors
request additional instructions, such instructions
shall be given only after notice to the prosecuting
attorney and to counsel for defendant. Fla. RCim P

3.410....These comments were made during the type of
normal encounter between a judge and a jury which is
likely to occur during a trial recess. 1In the

courthouse in which this trial took place, the dining
area is necessarily used by both the judge and jurors
during a trial. Thus, the judge and jurors cannot
avoi d encountering one another outside the courtroom
It would be unrealistic and wong for us to instruct a
judge not to respond at all to jurors who ask
guestions during such encounters. Rather, we expect a
judge to respond to jurors with no nore than m ni nmal,
courteous answers. In this case, the record of the
judge's response reflects exactly the course we would
expect a trial judge to take. The judge replied as
succinctly and as innocuously as combn courtesy
permtted under the circunmstances. Shortly thereafter
the court put the encounter into the record so that
the parties and the reviewing court would be aware of
what had occurred. Accordingly, we find no error.

Finally, even if we considered the judge's
comrents to be error, conmmunications outside the
express notice requirenents of rule 3.410 should be

anal yzed wusing harmess-error principles.... W find
harmless in this case any error in the judge's
responding to jurors during a lunch break by

courteously indicating a constraint upon engaging in
conversation. The court correctly inforned the parties
in open court of the brief exchange with jurors and
allowed the parties an opportunity to object on the
record. Thus, any error in the judge's  brief
conmuni cation with jurors was harnl ess.

Mendoza, 700 So. 2d 670 at 674. It is clear fromthis Court’s
extensive discussion of the issue that counsel effectively
presented those issues. Appellate counsel’s failure to persuade
this court does not anobunt to deficient perfornmance. See Brown

v. State, 846 So. 2d 1114, 1126 (Fla. 2003); Haliburton v.
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State, 691 So. 2d at 472; Sins v. Singletary, 622 So. 2d 980
981 (Fla. 1993); Douglas v. State, 373 So. 2d 895, 896 (Fla
1979). The claim therefore, should be denied.

K. DEFENDANT’ S CLAIM THAT THE STATE S ARGUMENT TO THE

JURY TO CONSIDER DEFENDANT' S PENDI NG ROBBERY TRI AL

VI OLATED H' S ElI GHTH AMENDMENT |'S MERI TLESS.

Def endant asserts that to the extent that appellate counsel
failed to raise that the State’s questions and argunent
concerni ng Defendant’s pendi ng charges for other robberies using
a firearm violated the E ghth Amendnent, appellate counsel was
i neffective. The claim of unaut hori zed presentation of
nonstatutory aggravating factors was raised on direct appeal,
and as such, is procedurally barred in these post-conviction
proceedi ngs. Post-conviction proceedings are not a second
appeal, and issues raised on direct appeal are procedurally
barred. Swafford v. Dugger, 569 So. 2d 1264, 1267 (Fla. 1990);
Francis v. Barton, 581 So. 2d 583, 584 (Fla. 1991); MIlIs.

Finally, the State notes that on direct appeal, this Court
specifically found that the details of the prior crinmes were
adm ssi ble and proper and that any reference to pending charges
was harml ess beyond a reasonabl e doubt. Mendoza, 700 So. 2d at
678; see also Elledge v. State, 346 So. 2d 998, 1001 (Fla.
1977) (the factual circunstances of prior violent felonies are

adm ssible and proper at the penalty phase as are prosecutorial
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comments thereon, because, “we believe the purpose for
considering aggravating and mtigating circunstances is to
engage in a character analysis of Defendant to ascertain whether
the ultimate penalty is called for in his or her particular
case. Propensity to commt violent crines surely must be a valid
consideration for the jury and the judge.”).

As this Court fully considered and rejected this claim
Defendant fails to establish how raising the sanme claim on
different grounds creates a reasonable likelihood of a different

result. Thus, the clai mshould be deni ed.
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CONCLUSI ON

For the foregoing reasons, the clains should be deni ed.

Respectfully subm tted,

CHARLES J. CRI ST, JR
Attorney Cener al
Tal | ahassee, Florida

MARGARI TA | . Cl MADEVI LLA

Assi stant Attorney General

Fl ori da Bar No. 0616990
Ofice of the Attorney General
Ri vergate Plaza -- Suite 650
444 Brickell Avenue

Mam, Florida 33131

PH. (305) 377-5441

FAX (305) 377-5655
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