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I N THE SUPREME COURT OF FLORI DA

M CHAEL RAY CLI NES,
Petitioner,

V. : CASE NO. SCO04- 1882
: [ 1D03- 4823]
STATE OF FLORI DA,

Respondent .

BRI EF OF PETI TI ONER ON THE MERI TS
|  PRELI M NARY STATEMENT

Petiti oner was the defendant before the trial court and

the appellant in the lower tribunal. A one volune record on
appeal and one vol une supplenmental record will be referred to
as "I or Il R " followed by the appropriate page nunber in

par ent heses.
Attached hereto as an appendix is the opinion of the

| ower tribunal, which has been reported as Clines v. State, 29

Fla. L. Weekly D2065 (Fla. 1t DCA Sept. 15, 2004). This brief

is also being submtted on a disk.



Il STATEMENT OF THE CASE AND FACTS

The issue before the |lower tribunal was whet her
petitioner could have been sentenced both as an habi tual
of fender and a violent career crimnal for the same crine of
resisting arrest with violence.

By anmended information filed below, petitioner was
charged with resisting arrest with violence, two counts of
battery on a |l aw officer, and one count of grand theft (I R
3-4). The state filed witten notices of habitual offender
and violent career crimnal sentencing (I R 48-49). On
Sept enber 5, 2003, he entered a plea to the resisting arrest
and grand theft only; the state dropped the two battery
charges, and petitioner acknow edged that he could receive
habi t ual of fender and violent career crimnal sanctions (I R
21-47).

Petitioner appeared for sentencing on October 8, 2003.
The state introduced docunents to establish that petitioner
gqualified as an habitual offender and a viol ent career
crimnal (I R 54-70). The judge found petitioner qualified as
an habitual offender and a violent career crimnal (I R 94-
98) .

The judge inmposed a 10 year sentence on the resisting

charge as an habitual offender, with a 10 year nmandatory



m nimum as a violent career crimnal; on the grand theft
charge, the judge inposed a concurrent five year sentence; and
petitioner was awarded credit for 340 days served on each (I R
98-102; 126-32).

On Novenber 6, 2003, petitioner filed a tinmely notice of
appeal (I R 133). On January 20, 2004, petitioner filed a
notion to correct sentencing error under Fla. R Crim P
3.800(b)(2), alleging that he could not be sentenced on the
resisting charge as both an habitual offender and a viol ent
career crimnal (11 R 139-41). On January 23, 2003, the judge
di sm ssed the notion as facially insufficient (Il R 142-43).

On appeal, petitioner argued the dual sentences were

illegal on authority of Gant v. State, 770 So. 2d 655 (Fl a.

2000), Qverst v. State, 796 So. 2d 1263 (Fla. 4t" DCA 2001),

and Works v. State, 814 So. 2d 1198 (Fla. 2" DCA 2002).

The | ower tribunal held that the inposition of dual
sent ences as an habitual offender and a viol ent career

crimnal for the sane crine did not violate double jeopardy,

on authority of its prior brief decision in |lnman v. State,
784 So. 2d 1265 (Fla. 1st DCA 2001). Appendi x at 2.

The |l ower tribunal also held that these dual sentences
did not violate |legislative intent, but certified conflict

with the Second and Fourth Districts:



In our view, the entire statutory
scheme of section 775.084 readily
contenplates, in the case of a single
crimnal charge, a sentence under the
habi tual felony of fender provision, with
the mandatory m ninum term provi sions
provided for by the violent career crimnm nal
desi gnation. Accordingly, we AFFIRM the
j udgnment and sentence on appeal and CERTIFY
direct conflict with Oberst and WorKks.

Appendi x at 5.
Petitioner filed a tinely notice of discretionary review,
pursuant to Fla. R App. P. 9.030(a)(2)(A)(vi), and Art. V,

§3(b)(3), Fla. Const.



11 SUMMARY OF THE ARGUNMENT

The | ower tribunal in this case held that a defendant may
be sentenced both as an habitual offender [HO and a viol ent
career crimnal [VCC] for the sanme crine.

The standard of review is de novo, since this issue
i nvol ves only a question of |aw

The | ower tribunal was incorrect to reject the position
of the Second and Fourth Districts that such a dual
designation is contrary to legislative intent. This Court’s
reasoni ng that dual sentences as an habitual offender and a
prison rel easee reoffender are not authorized by statute

applies equally to dual sentences as an HO and a VCC. This

Court nust hold that such dual sentences are illegal.
In his second issue, petitioner will argue that the
Florida recidivist statute, 8775.084, Fla. Stat., is

unconstitutional in light of Blakely v. Washington, 542 U. S

., 124 S.Ct. 2531, 159 L.Ed.2d 403 (June 24, 2004).

The standard of review is de novo, since this issue
i nvol ves only a question of law. Petitioner did not raise
this issue in his direct appeal below, because the prevailing
authority was agai nst his position, but asks this Court to

address it in the interest of judicial econony.



In Blakely, the Court held that the WAshi ngton sentencing
gui deli nes coul d not be exceeded by a judge' s finding of other
sentencing factors, which were not found by a jury.

Qur statute allows the judge alone to find a defendant
gqualifies as an habitual offender, by a preponderance of the
evi dence, and allows the judge alone to inpose a sentence
which is twice that of the normal statutory maxi num  Qur
statute allows the judge alone to find a defendant qualifies
as a violent career crimnal, by a preponderance of the
evi dence, and to inpose a sentence which is three tines that
of the normal statutory maximum with a 10 year mandatory
m ni mum

Bl akely now requires that a jury be enpaneled to find the
recidivist status to be proven by a reasonable doubt. This
Court’s previous opinions to the contrary are no | onger valid.
This Court must now hold that Blakely requires that a jury
find the HO and VCC recidivist sentencing factors beyond a

reasonabl e doubt.



|V ARGUMENT
| SSUE |
THE |1 MPOSI TI ON OF DUAL SENTENCES AS AN HABI TUAL
OFFENDER AND A VI OLENT CAREER CRI M NAL FOR THE
SAME CRIME |'S | LLEGAL.
The judge inposed a 10 year sentence on the resisting
arrest charge as an habitual offender, with a 10 year
mandat ory m nimum as a violent career crimnal (I R 98-102;
126- 32). The standard of review is de novo, since this issue
i nvol ves only a question of |aw.
The lower tribunal was incorrect to reject the position
of this Court and the Second and Fourth Districts that such a

dual designation is contrary to legislative intent.

In Grant v. State, supra, this Court held that the

i nposition of concurrent 15 year habitual offender [HO and
prison rel easee reoffender [PRR] sentences were not authorized
by statute.

In Qberst v. State, supra, the court relied on Grant, and

hel d that one may not be sentenced on the same crine as an HO
and a violent career crimnal [VCC], because the |egislature
had not authorized such a dual sentence:

Using |l egislative intent as our
gui de, we conclude that the dua
designation in this case is not proper. A
HFO is defined in section 775.084(1)(a),
Fl orida Statutes (1999), and a VCC is
defined in subsection (d). Subsections



775.084(3)(a), (b), and (c) all require
that the court nmake certain findings in a
separate proceeding which will qualify

t he defendant as either a HFO three-
time violent felony offender, or a VCC
However, subsection (4)(f) states that
"[a]t any time when it appears to the
court that the defendant is eligible for
sentenci ng under this section, the court
shall make that determ nation as provided
i n paragraph (3)(a), paragraph (3)(b), or
paragraph (3)(c)." (Enphasis added).
Further, (4)(g) and (h), both refer to
"a" sentence inposed under this section.
Thus, the legislative |anguage is in the
di sjunctive in section (4)(f) and the
singular in sections (g) and (h). In
contrast, in Grant, the court noted that
in the PRRA the | anguage was in the
conjunctive and ordered that an of fender
"be punished to the fullest extent of the
| aw and as provided in this subsection.”
Grant, 770 So.2d at 658 (enphasis added).
The use of the disjunctive "or" in
section 775.084(4) reflects a | egislative
intent to require the court to designate
a defendant as either a HFO or a
three-time violent felony offender or a
VCC, but not any conbi nati on.

Because there are differences between the
provi sions for discretionary early

rel ease, designation as both a HFO and a
VCC does nmke sone difference to
appellant. Therefore, the trial court
must choose one or the other but not
both. Unlike the PRRA, there is no

mandat ory duty on the court to sentence
as a VCC. Conpare 8§ 775.082(9)(a)(3),
Fla. Stat. (1999), with 775.084(3)(c)(5),
Fla. Stat. (1999).

We therefore reverse and remand for
resent enci ng of appellant as either a HFO
or a VCC on the three burglary counts



i nvol ved in these proceedi ngs.
ld., 796 So. 2d at 1264-65; italics in original; bold
enphasi s added. Notw thstanding the |lower tribunal’s view
to the contrary, the Legislature plainly, by the use of the
term*“or,” has expressed its intent that one may not be

sentenced as an HO and a VCC under the statute.

In Works v. State, supra, the court foll owed Oberst and
al so held that one may not be sentenced on the sane crinme as
an habitual offender and a violent career crimnal. In

Rivera v. State, 837 So. 2d 569 (Fla. 4t DCA 2003), the

court followed Oberst and held that the defendant coul d not
be sentenced as an habitual offender and a three-tinme
vi ol ent fel on.

Thus, petitioner’s dual sentences on the resisting
charge are illegal, because they contain the dual
decl arati ons of habitual offender and viol ent career
crimnal, which are contrary to legislative intent. This

Court nmust hold that these dual sentences are illegal.



| SSUE | |
THE | MPOSI TI ON OF HABI TUAL OFFENDER AND VI OLENT
CAREER CRI M NAL SENTENCES BY THE JUDGE W THOUT A
JURY |'S | LLEGAL UNDER BLAKELY v. WASHI NGTON

The Florida recidivist statute, 8§775.084, Fla. Stat.,

is invalid in light of Blakely v. WAshington, supra.

The standard of review is de novo, since this issue
i nvol ves only a question of law. Petitioner did not raise
this issue in his direct appeal below, because the
prevailing authority was against his position, but asks this
Court to address it in the interest of judicial econony.

The statute doubles the normal maxi mrum penalty for
petitioner as an habitual offender, fromfive years to 10
years.! The statute triples the normal maxi mum penalty for
petitioner as a violent career crimnal [VCC], fromfive to
15 years, and requires a 10 year mandatory m ni mum sentence. ?
VWil e not at issue here, the statute al so doubles the
maxi mum penalty for an habitual violent offender [HVQ, and
requi res a mandatory mni mum sentence.® Wile not at issue

here, the statute requires a mandatory m ni nrum sentence for

1§774.084(4)(a)3., Fla. Stat.
2§774.084(4)(d)3., Fla. Stat.
3§774.084(4) (b), Fla. Stat.

10



a three-time violent felony offender.?

In Blakely v. Washington, supra, the defendant entered
a plea to kidnaping, which under Washington |aw carries a 10
year statutory maxi num sentence. That state’ s version of
t he sentencing guidelines called for a sentence within the
“standard range” of 49 to 53 nonths. That state’ s version
of the sentencing guidelines allows the judge to inpose a
sentence greater than the range if he or she finds an
enunerated reason to i npose an “exceptional sentence.” The
judge found that the kidnaping was commtted with
“del i berate cruelty” and i nposed a sentence of 90 nonths.

The Court found that the inposition of the 90 nonth

sentence constituted error under Apprendi v. New Jersey, 530

U.S. 466 (2000), because the judge inposed the exceptional
sentence without a jury finding of deliberate cruelty.

Significantly, the Court rejected the state’s argunent that

Apprendi did not apply because the 90 nonth sentence did not

exceed the statutory nmaxi mum of 10 years:

In this case, petitioner was sentenced
to nore than three years above the 53-nonth
statutory maxi mum of the standard range
because he had acted with "deliberate
cruelty." The facts supporting that finding
were neither admtted by petitioner nor
found by a jury. The State neverthel ess

“8774.084(c), Fla. Stat.

11



contends that there was no Apprendi

viol ati on because the relevant "statutory
maxi munt is not 53 nonths, but the 10-year
maxi mum for class B felonies in §

9A. 20.021(1)(b). It observes that no
exceptional sentence may exceed that limt.
See 8§ 9.94A 420. Qur precedents nmake cl ear,
however, that the "statutory maxi nuni' for
Apprendi purposes is the maxi num sentence a
j udge may i npose solely on the basis of the
facts reflected in the jury verdict or

adm tted by the defendant. See Ring [vV.
Arizona, 536 U.S. 584 (2002)], supra, at
602, 122 S.Ct. 2428 ("'the maxi mnum he woul d
receive if punished according to the facts
reflected in the jury verdict alone'"
(quoting Apprendi, supra, at 483, 120 S.Ct.
2348)); Harris v. United States, 536 U.S.
545, 563, 122 S.Ct. 2406, 153 L.Ed.2d 524
(2002) (plurality opinion) (sane); cf.
Apprendi, supra, at 488, 120 S.Ct. 2348
(facts adm tted by the defendant).

ld. at 2537. The Court held that the statutory nmaxi mum under

Washi ngton | aw was 53 nonths, the upper limt of the
def endant’ s sentenci ng range:

I n other words, the relevant "statutory
maxi munm' is not the maxi mum sentence a
judge may i npose after finding additional
facts, but the maxi mum he may i npose

wi t hout any additional findings. Wen a
judge inflicts punishnment that the jury's
verdi ct al one does not allow, the jury has
not found all the facts "which the | aw
makes essential to the punishment,” [1 J.]
Bi shop [Crim nal Procedure (2d ed. 1872)],
supra, 8§ 87, at 55, and the judge exceeds
his proper authority.

The judge in this case could not have

i nposed the exceptional 90-nonth sentence
solely on the basis of the facts admtted

12



in the guilty plea. Those facts al one were
insufficient because, as the Washi ngton
Supreme Court has expl ained, "[a] reason
offered to justify an exceptional sentence
can be considered only if it takes into
account factors other than those which are
used in conmputing the standard range
sentence for the offense,” [State v.]

Gore, 143 Wash.2d [288, 21 P.3d 262
(2001)], at 315-316, 21 P.3d, at 277, which
in this case included the el ements of
second- degree ki dnaping and the use of a
firearm see 88 9.94A 320, 9.94A.310(3)(b).
Had the judge inposed the 90-nonth sentence
solely on the basis of the plea, he would
have been reversed. See 8§ 9.94A 210(4). The
"maxi num sentence” is no nore 10 years here
than it was 20 years in Apprendi (because
that is what the judge could have i nposed
upon finding a hate crine) or death in Ring
(because that is what the judge could have
i nposed upon finding an aggravator).

ld. at 2537-38; footnote 7 omtted.

The Court reversed the 90 nonth sentence because no jury
had found the exceptional sentencing factor of deliberate
cruelty:

Because the State's sentencing
procedure did not conmply with the Sixth
Amendnment, petitioner's sentence is
i nvalid.

|d. at 2538; footnote 9 onmtted.

THE HO STATUTE

The Florida habitual offender statute, 8775.084(3)(a),
Fla. Stat., allows the judge alone to nake a finding that a

defendant qualifies as an habitual offender, and sets forth

13



t he burden of proof as a “preponderance of the evidence,” as
opposed to the standard of beyond a reasonabl e doubt, which
woul d have to be enployed by a jury under Apprendi and
Bl akel y.®

This Court in pre-Blakely cases held that our recidivist
statutes, such as HO, habitual violent offender [HVQO and
prison rel easee reoffender [PRR] are not subject to an attack
under Apprendi, because they are based on a defendant’s prior

record, which is a “sentencing factor” for the judge to

consi der under McMllan v. Pennsylvania, 477 U S. 79 (1986).

See, e.g., Gudinas v. State, 879 So. 2d 616 (Fla. 2004); and

Smith v. State, 793 So. 2d 889 (Fla. 2001).

However, those decisions are of questionable validity in
light of Blakely. This is because the HO statute increases
the normal statutory maxinmum fromfive years (8775.082(3)(d),
Fla. Stat.), to 10 years for a third degree felony
(8775.084(4)(a)3., Fla. Stat.) This increase in the nornmal
statutory maxi mumis subject to Apprendi and Bl akely, because
it is the judge and not a jury who determ nes if the defendant

qual ifies as an habitual offender.

The same is true with regard to a finding of HVO and
three-tinme violent felon. 88775.084(3)(b) and (3)(c), Fla.
St at .

14



In Blakely, the Court squarely held that the Washi ngton
sentenci ng gui delines created a statutory maxi nrum which could
not be exceeded by a judge’s finding of other sentencing
factors, and rejected the state’s reliance on McM Il an:

The State defends the sentence by
drawi ng an anal ogy to those we upheld in
McM I lan v. Pennsylvania, 477 U S. 79, 106
S.Ct. 2411, 91 L.Ed.2d 67 (1986), and
WIllianms v. New York, 337 U. S. 241, 69
S.Ct. 1079, 93 L.Ed. 1337 (1949). Neither
case is on point. McMIIlan involved a
sentenci ng schenme that inposed a statutory
mnimumif a judge found a particul ar fact.
477 U.S., at 81, 106 S.Ct. 2411. W
specifically noted that the statute "does
not authorize a sentence in excess of that
ot herwi se allowed for [the underlying]
offense.” 1d., at 82, 106 S.Ct. 2411; cf.
Harris, supra, at 567, 122 S.Ct. 2406.

Wl lianms involved an indeterm nate-
sentencing reginme that allowed a judge (but
did not conpel him to rely on facts
outside the trial record in determ ning
whet her to sentence a defendant to death.
337 U.S., at 242-243, and n. 2, 69 S.Ct.
1079. The judge could have "sentenced [the
def endant] to death giving no reason at
all." 1d., at 252, 69 S.Ct. 1079. Thus,
nei t her case involved a sentence greater

t han what state | aw authorized on the basis
of the verdict alone.

Finally, the State tries to
di stinguish Apprendi and Ri ng by pointing
out that the enunerated grounds for
departure in its regine are illustrative
rat her than exhaustive. This distinction is
immaterial. Whether the judge's authority
to inpose an enhanced sentence depends on
finding a specified fact (as in Apprendi),
one of several specified facts (as in

15



Ri ng), or any aggravating fact (as here),
it remains the case that the jury's verdict
al one does not authorize the sentence. The
judge acquires that authority only upon
finding sone additional fact. [ FNB8]

FN8. Nor does it matter that the judge
must, after finding aggravating facts,
make a judgnment that they present a
conpel ling ground for departure. He
cannot make that judgment w thout
finding some facts to support it
beyond the bare elenents of the

of fense. Whether the judicially
determ ned facts require a sentence
enhancenent or nmerely allowit, the
verdi ct al one does not authorize the
sent ence.

ld. at 2538.

Li kewi se, the HO statute increases the penalty beyond the
nor mal maxi mum sentence under Bl akely, based on a finding by
the judge alone that the defendant qualifies as an habitual
of fender and constitutes a danger to the comunity,
8§775.084(1)(a) and (4)(e), Fla. Stat. Thus, the HO statute

is unconstitutional in |ight of Blakely.

THE VCC STATUTE

The VCC statute, 8775.084(4)(d), Fla. Stat., allows the
judge alone to sentence a defendant as a VCC if he commts an
enunerated crinme and otherw se neets the statutory criteria.
This statute increases the normal statutory maxi mum fromfive

to 15 years for a third degree felony, and requires the judge

16



to inmpose a 10 year mandatory m nimum sentence. The defendant
is not eligible for any formof discretionary early rel ease.
§775.084(4) (k)2., Fla. Stat.

Li ke the HO statute, the VCC statute, 8775.084(3)(c),
Fla. Stat., allows the judge alone to nake a finding that a
def endant qualifies as a VCC, and sets forth the burden of
proof as a “preponderance of the evidence,” as opposed to the
standard of beyond a reasonabl e doubt, which would have to be
enpl oyed by a jury under Apprendi and Bl akely.

Again, this Court’s post-Apprendi decisions are of
guestionable validity in light of Blakely. The VCC statute,
which triples the normal statutory maxi mum and requires a 10
year mandatory m ni nrum viol ates Bl akely.

This principle is illustrated by the decision in State v.
Johnson, 766 A.2d 1126 (N.J. 2001). There the defendant was
charged with robbery while arnmed with a deadly weapon. A
state statute required that he serve at |east 85% of his
sentence if his crime was classified as a “violent crine”
under the “No Early Rel ease Act.”

The New Jersey suprene court held that, even though the
court in McMIlan had held that the inposition of a nmandatory
m ni rum was a “sentencing factor” for the judge and not an

el ement for the jury, that holding was called into doubt by

17



Apprendi, and the classification of the offense as a “viol ent
crime” was a matter for the jury. This was true even though
the “No Early Release Act” did not cause the sentence to

exceed the normal statutory maxi num because it did increase

t he ampunt of tine the defendant would actually serve.

The sanme is even nore true with regard to the Florida VCC
statute, which causes the sentence to exceed the nornal
statutory maxi num of five years, and it requires the defendant

to serve a 10 year nmndatory m ni mum

The VCC statute, like the HO statute, suffers fromthe
sane constitutional infirmty under Blakely, because it is

based on a finding by the judge alone that the defendant
gualifies as a VCC and constitutes a danger to the comrmunity,
8§775.084(1)(d) and (4)(e), Fla. Stat. Thus, the VCC statute

is also unconstitutional in |ight of Blakely.

18



VvV CONCLUSI ON
Based upon the argunents presented here, the petitioner

respectfully asks this Court to hold that petitioner cannot be
sentenced as an habitual offender and a violent career
crimnal for the same crime. Petitioner also asks this Court
to hold that the judge alone cannot find a defendant to be an
habi tual offender or a violent career crimnal by a nere
preponderance of the evidence.

Respectfully subm tted,

NANCY A. DANI ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCUI' T

P. DOUGLAS BRI NKMEYER

Fl a. Bar no. 197890
Assi st ant Public Defender
Leon County Courthouse
Suite 401

301 South Monroe Street

Tal | ahassee, Florida 32301
(904) 488-2458

ATTORNEY FOR PETI TI ONER
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CERTI FI CATE OF SERVI CE
| HEREBY CERTIFY that a copy of the foregoing has been
furnished by U S. Mail to Trisha Meggs Pate, Assistant

Attorney General, The Capitol, Tallahassee, Florida; and to

petitioner, #727883, Liberty C 1., 11064 N.W Denpsey Barron
Road, Bristol, Florida 32321; on this ___ day of October,
2004.

P. DOUGLAS BRI NKMEYER

CERTI FI CATE OF FONT SI ZE

| HEREBY CERTI FY that this brief was prepared in Courier

New 12 point type.

P. DOUGLAS BRI NKMEYER
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29 Fla. L. Weekly D2065a

Crimnal law -- Sentencing -- Violent career crimnal --
Habi t ual of fender -- Sentenci ng defendant as both viol ent
career crimnal and habitual felony offender on one count of
resisting arrest with violence does not violate either double
j eopardy protections or legislative intent -- Conflict
certified

M CHAEL RAY CLI NES, Appellant, v. STATE OF FLORI DA, Appell ee.
1st District. Case No. 1D03-4823. Opinion filed Septenber 15,
2004. An appeal fromthe Circuit Court for Escanbia County. T.
M chael Jones, Judge. Counsel: Nancy A. Daniels, Public

Def ender, and P. Dougl as Brinkmeyer, Assistant Public

Def ender, Tall ahassee, for Appellant. Charles J. Crist, Jr.,
Attorney General, and Trish Meggs Pate, Assistant Attorney
CGeneral, Tall ahassee, for Appell ee.

(KAHN, J.)

Does section 775.084, Florida Statutes (2002), authorize
the trial court to sentence a crim nal defendant as both a
vi ol ent career crimnal and a habitual felony offender on one
count of resisting arrest with violence? We find that such a
sentence viol ates neither double jeopardy protections nor
legislative intent. We certify conflict to the Florida Suprene
Court.

In the judgnment and sentence entered below, the circuit
court designated appellant M chael Ray Clines as a habitual
felony of fender and a violent career crimnal. Accordingly,
appel l ant received a ten-year habitual offender termwth a
violent career crimnal mnimmmndatory of ten years. On
appeal, Clines argues that his sentence is illegal as contrary
to legislative intent. He relies upon the reasoning of the
Fourth District Court of Appeal in Oberst v. State, 796 So. 2d
1263 (Fla. 4th DCA 2001). The Second District foll owed Oberst
in Wirks v. State, 814 So. 2d 1198 (Fla. 2d DCA 2002).

In response, the State relies upon our decision in |Inman
v. State, 784 So. 2d 1265 (Fla. 1st DCA 2001), holding in a
simlar situation that no double jeopardy violation is shown
because the resulting sentence is only one sentence with a



m ni mrum mandatory term Appellant counters that | man does not
control because I man only | ooked at double jeopardy and not
| egislative intent.

The Oberst court, relying upon its view of |egislative
intent, concluded that a dual designation as a habi tual
of fender and violent career crimnal “is not proper.” 796 So.
2d at 1264. The court did not, however, conpletely eschew the
| anguage of double jeopardy. In fact, the court considered
Grant v. State, 770 So. 2d 665 (Fla. 2000), which in turn
borrowed from Chio v. Johnson, 467 U S. 493 (1984), to
observe, “one function of the double jeopardy clause is to
protect against multiple punishnments for the sanme offense, so
as ‘to ensure that the sentencing discretion of the courts is
confined to the limts established by the |egislature.' ” 796
So. 2d at 1264 (quoting Johnson, 467 U S. at 499).

Oberst then exam ned section 775.084(4)(f), which
directs: “At any tinme when it appears to the court that the
defendant is eligible for sentencing under this section, the
court shall make that determ nation as provided in paragraph
(3)(a) [habitual felony offender], paragraph (3)(b) [three-
time violent felony offender], or (3)(c)[violent career
crimnal].” According to the Cberst court, the Legislature's
use of the disjunctive “or” “reflects a legislative intent to
require the court to designate a defendant as either a HFO or
a three-tinme violent felony offender or a VCC, but not any
conmbi nation.” 1d. at 1265; cf. Rivera v. State, 837 So. 2d 569
(Fla. 4th DCA 2003) (follow ng Oberst and hol di ng a defendant
coul d not be designated both as a habitual felony offender and
as a three-tinme violent felony offender). W respectfully
di sagree with this anal ysis.

We have previously held in Iman that a sentence identical
to appellant's shows no doubl e jeopardy violation. Appellant's
argument in the present case inplies that Iman is not
controlling because Oberst relied strictly upon statutory
interpretation, while Iman only consi dered doubl e jeopardy.
The plain | anguage of Oberst does not support this argument
because the Oberst court acknow edged that its exercise in
statutory interpretation was a function of the doubl e jeopardy
cl ause. Moreover, and going a step beyond the straight double
j eopardy hol ding of Iman, we conclude that the statute itself



does not support the result reached in Oberst and followed in
Wor ks.

We would readily note that, in Florida |law, use of the
word “or” generally connotes “a disjunctive particle that
mar ks an alternative . . . .” Ponpano Horse Club v. State, 111

So. 801, 805 (Fla. 1927). Neverthel ess, the question of

| egislative intent must be plunmbed in order for a court to
make an appropriate determ nation of whether use of the word
“or” connotes only the disjunctive. As the Florida Suprene
Court has observed:

There are, of course, famliar instances in which

the conjunction ‘or' is held equivalent in neaning

to the copul ative conjunction ‘“and,' and such neani ng
is often given the word “or' in order to effectuate
the intention . . . of the Legislature in enacting a
statute, when it is clear that the word ‘or' is used
in a copulative, and not in a disjunctive, sense.

| d. Accordingly, a connecting “or” should be read in the
conjunctive sense if such is called for to insure that “the
act is given its clear and obvi ous neaning.” Pinellas County
v. Woolley, 189 So. 2d 217, 219 (Fla. 2d DCA 1966). This court
has acknow edged that the term ‘or' would generally be
construed as being disjunctive and thereby indicating
alternatives, but recognizes that “the case |law al so indicates
that there are instances in which the conjunctive “or” is held
equi val ent to the copul ative conjunction ‘“and,' and such
meaning is often given in order to effectuate the legislative
intent in enacting a statute.” Suddath Van Lines, Inc. v.
State, Dep't of Envtl. Prot., 668 So. 2d 209, 212 (Fla. 1st
DCA 1996). We nust, therefore, properly determ ne | egislative
intent by analyzing the entire statute and not focus entirely
upon the Legislature's choice of a particular conjunction in
one subsecti on.

Here the Legislature had little choice but to use the
di sjunctive. Had the Legislature used the conjunctive “and,”
the statute woul d have been hopel essly confusing and woul d
have suggested that the trial court must nake all three
sentencing determ nations, a situation that woul d be
i npossi ble on the facts of many cases. Looking at section
775.084(4)(f), we read the word “or” in |light of the
Legi slature's previous directive to the trial court to “nmake
that determ nation.” The phrase “make that determ nation”
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refers to a sentence under section 775.084 (“this section”) --
a sentence that may be affected by any of the enhancenent

provi sions referenced in section 775.084(4)(f). O course, in
the present case, the trial court did as the statute directs
and made the sentencing deternination as provided in paragraph
(3)(a) (habitual felony offender) and paragraph (3)(c)
(violent career crimnal).

Not ably, section 775.084(3), in mandatory | anguage,
directs that the trial court “shall determ ne” whether a
defendant fits into any of the special sentencing categories
provi ded by the statute. Under subsection (3)(a), the trial
court “shall deternmine if the defendant is a habitual felony
of fender or a habitual violent felony offender;” Under
subsection (3)(b), the trial court “shall determne if the
defendant is a three-time violent career crimnal;” and under
subsection (e)(c), the trial court “shall determ ne whet her

the defendant is a violent career crimnal. . . .” Thus, in
three places, section 775.084(3) directs the trial court to
conduct a separate proceeding, but does not limt the trial

court to only one deterni nation. Subsection (4)(f) of the
statute, construed in Oberst, nerely reiterates the

requi renments of subsections (3)(a), (b), and (c), each of
which directs the court to conduct separate proceedings and to
make “findings required as the basis for such sentence.” §
775.084(3)(a)4., (b)4., (c)3., Fla. Stat. (2002).

Finally, election of only one of the sentencing
alternatives contravenes the actual provisions of section
775.084(4). In the case of a habitual offender, including a
habi tual violent offender, the court retains discretion as to
whet her to i npose the sentences called for in the subsection.

See § 775.084(4)(a), Fla. Stat. (2002) (“The court . . . may
sentence the habitual felony offender as follows. . . .7); 8
775.084(4)(b), Fla. Stat. (2002) (“The court . . . nmay

sentence the habitual violent felony offender as foll ows.
."). As to sentencing for three-tinme violent felony offenders
and violent career crimnals, however, the statute speaks in
mandatory ternms. See 8 775.084(4)(c)l1l., Fla. Stat. (2002)

(“The court . . . nust sentence the three-tinme violent fel ony
of fender to a mandatory m ni mum term of inprisonment as
follows. . . .7); 8 775.084(4)(d), Fla. Stat. (2002) (“The
court . . . shall sentence the violent career crimnal as
follows. . . .”). Thus, at least two prongs of the statutory

sentenci ng scheme are mandatory provi ded a defendant qualifies



under one or both of these prongs. This further mlitates
agai nst a construction that would require the trial court to
el ect no nore than one sentenci ng designation under the
statute.

In our view, the entire statutory schenme of section
775.084 readily contenplates, in the case of a single crimna
charge, a sentence under the habitual felony offender
provi sion, with the mandatory m ni num term provi si ons provided
for by the violent career crimnal designation. Accordingly,
we AFFIRM the judgnment and sentence on appeal and CERTIFY
direct conflict with Oberst and Works.

(WOLF, C.J., and LEWS, J., CONCUR. )



