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STATEMENT OF THE CASE AND FACTS

(a) Procedural History:

Merck was tried and convicted of first degree nmurder of the
victim James Anthony Newton. Initially, the case went to tria
and ended in a mstrial on Novenber 6, 1992 because the jury was
unable to reach a verdict. After the second trial he was found
guilty as charged and the jury recommended death by a nine to
three vote. On appeal this Court affirmed the judgnment but
remanded for resentencing because the jury had heard evidence
pertaining to a North Carolina juvenile adjudication which was
not a conviction within the nmeaning of F.S. 921.141(5)(b).

Merck v. State, 664 So. 2d 939 (Fla. 1995). Mer ck’ s

resentencing took place and the jury unaninously recommended a
sentence of death. This Court reversed and remanded for a new
penal ty phase proceeding because the trial court had failed to
properly find, evaluate and weigh evidence of Appellant’s
al cohol abuse within the list of nonstatutory mtigators and
retroactive application of the felony probation aggravator

violated the ex post facto clause. Merck v. State, 763 So. 2d

295 (Fla. 2000).
(b) The Instant Proceedi ngs:
Followng jury selection, the trial court instructed the

jury that Merck had been found guilty of nurder in the first



degree, that an appellate court had reviewed and affirnmed the

conviction and had sent the case back “to decide what sentence

should be inposed. Consequent |y, you wll not concern
yourselves with the question of his guilt.” (V. 2dAdd. 11,
R 254).

(1) Katherine Sullivan, a bartender at the Cty Lights on
October 11, 1991, testified that she and friends were there to
celebrate the birthday of victim Jim Newt on. (V. 2dAdd. 11
R. 265) . They arrived about 10:00 or 10:30 and left at closing
at 2:00. (V. 2dAdd. Il, R 266). After the bar closed, she and
her boyfriend denn went to the car and tal ked; she was in the
driver’s seat and he was in the passenger seat. Another friend,
Don Ward, was standing by the passenger side of her car. (V.
2dAdd. 11, R 268). One of two nen | eaned against her car and
her boyfriend asked them not to do so and they apologized
sarcastically. (V. 2dAdd. 11, R 268). Jim Newton noved his car

around and wal ked with Don to the car and asked if everything

was all right. She got out of the car and congratul ated him on
his birthday. Soneone said “congradu—fucken—tations”. (V.
2dAdd. 11, R 269-270). The one who nade the snide comment was

trying to egg Newton into a fight. Jimsaid he would not fight
and the man called him a pussy. Jim said he was a pussy but

still was not going to fight. (V. 2dAdd. 11, R 270). The man



said he was going to teach him how to bleed, walked back to
their car and asked his friend to throw him the keys. The man
unl ocked his car and threw his shirt into the back of the car.
The man was able to catch the car keys and walk to his car and
unlock it wthout any trouble. (V. 2dAdd. I, R 271). He
funbl ed between the seat and door for sonething, wal ked back and
handed the keys to his friend. (V. 2dAdd. Il, R 272). He broke
into a run as he approached Newton and started punching him she
saw bl ood on the victim s back and realized he wasn't just being
punched. She thought she saw a glint off the street light on
sonmething in his hand. She ran inside and said sonmeone has been
st abbed, call 911. (V. 2dAdd. 11, R 274). Newt on didn't do
anything to defend hinself. The witness identified Appellant in
court as the killer. (V. 2dAdd. 1l, R 276).

(2) Neil Thomas, Appellant’s conpanion, nmet himin Ccala a
coupl e of weeks before this incident. (V. 2dAdd. 11, R 299).
He went with Merck to North Carolina to visit the latter’s
relatives and drove from there to Pinellas County in a red
Mercury Bobcat. He thought Merck was about nineteen at the
tinme. (V. 2dAdd. Il, R 300). Thomas had five or six beers and
a couple of shots at the City Lights and he gave about the sane
anmount of liquor to Merck. (V. 2dAdd. Il, R 301). Merck had a

fixed handle buck knife in his possession. While they were



inside the bar Merck had no trouble wal king or talking. (V.
2dAdd. 11, R 302). He and Merck |eaned up against a blue
Camar o. They were asked sarcastically to get off the car and

Thomas responded with a smart remark. Thonmas called the guy a

pussy. (V. 2dAdd. 1l, R 303). Appellant got aggravated and put
his shirt in the Bobcat. Troy charged around the car and began
punching himin the back. (V. 2dAdd. Il, R 304). Appellant ran

back to the car and said we have to go. Thomas drove out of the
parking |ot. (V. 2dAdd. 1II, R 305). He | ooked back and
Newt on’ s shirt | ooked shiny in the back. He recalled Merck when
running back to the car held his arm very stiff and it | ooked
i ke he was concealing sonething in his hand. Thomas renenbered
having heard a soft popping noise, like a screwdriver going
t hrough a carpet during the fight. (V. 2dAdd. 11, R 306). He
asked Merck if he had stabbed the guy and Appellant held up his
hand holding the knife with blood all over his hand and arm

Merck said he killed him and that if he didn't kill him he
would find himin the hospital and finish the job. (V. 2dAdd

1, R 307). Merck recounted how he stabbed the victim that he
was not sure if he was going to kill himso he decided to stick
himin the neck and once he stuck himin the neck he actually
twisted the knife and was trying to rip his throat out. Mer ck

repeated the story a half dozen tines. (V. 2dAdd. 11, R 312).



Merck said he saw the victinms blood squirt out and stop like a
squirt gun. They drove for five mnutes and abandoned the car.
(V. 2dAdd. 11, R 313). They changed their clothes and renoved
the car tag. (V. 2dAdd. 11, R 314). They wal ked for an hour to
a bowing alley and Merck had no problem wal king and runni ng.
They played pool and Merck won. (V. 2dAdd. II, R 316-317). He
and Merck were in a Clearwater notel when Merck was arrested
Thomas had el even convictions. (V. 2dAdd. |1, R 317).

(3) Salvatore Pensiero was a disk jockey at the City
Lights N ghtclub and while they were closing up one of the off
duty enpl oyees cane screamng in and said soneone was stabbed in
the parking lot. He saw a man on the ground hol ding his throat
gasping for air. (V. 2dAdd. |1, R 344).

(4) Donald Ward was present when Jim Newton was stabbed

and killed. (V. 2dAdd. 11, R 348). He heard the assailant say
happy birthday. (V. 2dAdd. |1, R 349). He didn't actually see
the knife. (V. 2dAdd. Il, R 351).

(5) Janes David Carter was in charge of security at the
cl ub; he went outside when he heard the report of a stabbing and
wote down the tag nunber of the fleeing vehicle. (V. 2dAdd
11, R 354).

(6) Detective Thonmas Nestor identified pictures of the

scene where the attack occurred. (V. 2dAdd. 11, R 361). The



abandoned red Mercury Bobcat was found two miles away; a knife
and sheath were in the back seat. (V. 2dAdd. 11, R 364-65).
Newton’s bl ood was found inside the vehicle. (V. 2dAdd. 11,
R 366) and Merck’'s fingerprints were found in and around the
car. (V. 2dAdd. Il, R 367). Katherine Sullivan identified Nei
Thomas from a photopack. (V. 2dAdd. 11, R 368).' Det. Nestor
received a phone call from Neil Thomas's grandnother and his
departnent was able to |locate Thomas and Merck. Merck gave a
false name at the tine of his arrest. (V. 2dAdd. |1, R 369).

(7) Detective Mke Madden arrived at the hospital at about
the tinme Newton was pronounced dead. He observed prelimnarily
four stab wounds to the left back, one to the left neck, one

underneath the left arnpit area and one to the |est chest area.

(V. 2dAdd. 11, R 375). Later at the autopsy he noticed wounds
to the face. (V. 2dAdd. 1I1, R 376). Det. Madden observed
defensive wound injuries on the left hand. (V. 2dAdd. 11,
R. 380).

(8 Dr. Noel Palma, a nedical examner, reviewed the
autopsy report done by Dr. Davis and reviewed the various
phot ographs of Janmes New on. (V. 2dAdd. 11, R 388-389). The

cause of death was nultiple stab wounds of the neck and trunk.

! Katherine Sullivan also testified she had identified Merck from
a phot opack. (V. 2dAdd. 11, R 287), which was corroborated by
Detective Nestor. (V. 2dAdd. Il, R 372).

6



(V. 2dAdd. 11, R 390). There were seven stab wounds and
mul ti ple incise wounds. (V. 2dAdd. 11, R391). There were at
| east thirteen or fourteen incise wounds for a total of twenty
various inflicted wounds . (V. 2dAdd. 11, R 399). Stab wound
(referred to as nunber six) was on the left side of the ear and
went through the skull and even penetrated the bone. (V. 2dAdd.
11, R 402). The injuries would cause pain. (V. 2dAdd. 111,
R. 404). The nost significant stab wound that can cause death
went through the soft tissue of the neck, the carotid artery,
jugul ar vein and esophagus. (V. 2dAdd. 111, R 406). He woul d
survive for about a mnute or so; his novenent of the hands
toward the neck was purposeful and neaningful, a sign of

consci ousness — as well as the defensive wounds observed. (V.

2dAdd. 111, R 407-408). The wounds were not survivable. (V.
2dAdd. 111, R 409). The manner of death was hom cide. (V.
2dAdd. 111, R 413).

The parties stipulated that Appellant had five prior
convictions: State’'s Exhibit No. 8 is a 1989 judgnent for
robbery with a deadly weapon; State’'s Exhibit No. 9 is another
1989 conviction for robbery wth a deadly weapon; State's
Exhibit No. 10 is a 1989 conviction for robbery with a deadly
weapon; State’'s Exhibit No. 11 is a 1989 conviction for robbery

with a deadly weapon; and State’'s Exhibit No. 12 is a 1990



conviction for robbery. The exhibits were renunbered 39 through
43. (V. 2dAdd. 111, R 429-432). The State rested.
Upon the State’ s objection, the court ruled that it would

not allow the testinony of Felix Ruiz of the Parole Conmm ssion

that the potential Ilength of sentence would be about eight
hundred years. (V. 2dAdd. 111, R 432-433). A proffer of Ruiz's
testi nony was taken. (V. 2dAdd. |11, R 435-441).

After meking an opening statenent (V. 2dAdd. 111, R 443-

449), the defense played a videotape of school psychol ogi st
Nancy Pate, Defense Exhibit 12. (V. 2dAdd. 111, R 449). A
vi deot ape of special education teacher GCeorge O bon was also
played to the jury. (V. 2dAdd. 111, R 451-452)(see also
Defendant’s Exhibit 12 at V. Supp. V, R 738 and Defendant’s
Exhibit 16 at V. Supp. V, R 739).

Nancy Pate testified via videotape. (V. Supp. V, R 687-
716). Ms. Pate has been a school psychol ogist since 1978 and
was enpl oyed by the county schools in South Carolina. (V. Supp.
V, R 689). She met Merck when he was seven years old at the
beginning of his second grade; his first grade teacher had
referred himfor testing. (V. Supp. V, R691). She visited his
home and saw newspapers stapled to walls; she understood it was
done for insulation. (V. Supp. V, R 693-694). Merck had

drooping eyelids and his teeth needed attention. (V. Supp. V,



R 695). She tested him and concluded he needed a highly
structured classroom setting. (V. Supp. V, R 696). He
responded well to praise. (V. Supp. V, R697). Much later in
Florida after speaking to his sister Stacy, Pate heard there was
physi cal abuse at hone. (V. Supp. V, R 697). She eval uat ed
Merck later that year. (V. Supp. V, R 698). It seem Merck
failed to profit from school instruction and had an extrenely
| ow self-concept. (V. Supp. V, R 700). She reconmended
pl acenent for students wth enotional disabilities. (V. Supp.
V, R 700-701). She tested Merck again in Septenber of 1982 and
she contacted Merck's teacher, M. d bon. (V. Supp. V, R 701-
702) . Her testing in 1982 showed indications of nenta
confusion, wthdraw ng, inpulsiveness. (V. Supp. V, R 705).
She al so gave him a personality test which indicated |ow self-
reliance. (V. Supp. V, R 706). Some of his responses were
reflective of a violent content. (V. Supp. V, R 707). On
cross-exam nation, Pate conceded Merck basically had an average
| evel of intelligence. (V. Supp. V, R 710). She had made a
notation that he often talks of doing violence. (V. Supp. V,
R 713). She did not have a degree in psychology. (V. Supp. V,
R 714).

Speci al education teacher George Obon testified he net

Merck when the latter was a fourth grade student about ten or



el even years old. (V. Supp. V, R 721). Merck was better
prepared after he had gone to the Collins Home for Children.
(V. Supp. V, R722). Merck nmade good progress with d bon;
Merck’s attitude with him was good and he got along nost of the
time with other students. Sonmetinmes children made fun of his
eye condition. His self-esteeminproved. The structure hel ped.
(V. Supp. V, R 724). He was headed for the nmminstream at the
end of the school year, but then he did not return. (V. Supp.
V, R 725).°2

Appellant’s sister Stacy France testified that when her
not her was pregnant with Appellant she tried to hide it because
Stacy’'s future step-father was in Vietnam and she didn't want
him to know she was pregnant before he got hone; he figured out
it was not his child. The nother tried to abort Appellant and
after he was born blaned him for |osing Hubert. The nother was
nmentally and physically abusive to Appellant. (V. 2dAdd. 111,
R. 454- 455) . The defense introduced a nunber of photographs.
(V. 2dAdd. I1l, R 456-459). Stacy France was put in a boarding
school for two or three years beginning in about her fourth

grade. (V. 2dAdd. 111, R 459). She went back fromtinme to tinme

2 \Wile the court reporter in preparing the supplenental record
of the videotape has transcribed the testinony of w tnesses Pate
and O bon, the court reporter has also included that of Jason
Louis Eller. The undersigned counsel has been advised that M.
Eller’s videotaped testinony was not introduced and submtted as
evidence to the jury.
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for holidays and sumrers and the nother’s treatnment of Appell ant
conti nued. (V. 2dAdd. 111, R 460). The witness has kept in
touch with himwhile he’s been in prison, and he is positive and
encouraging as a counselor. (V. 2dAdd. 111, R 460). She
testified that her nother took turpentine and rubbed it on her
stomach in an effort to abort Appellant. (V. 2dAdd. I11,
R. 461) . The w tness acknowl edged that her nother had also
beaten her, that she was able to turn her life around from being
in this inpoverished condition — she woirks at a community
col l ege now and has in the past been a paral egal and worked for
a law firm — and she has children of her own and has let her
not her baby-sit the children while she worked in the daytine.

(V. 2dAdd. 111, R 463-465). The defense introduced Merck’s
birth certificate listing the date of birth as January 9, 1972
(V. 2dAdd. 111, R 471-472).

Ann Rackl ey, co-founder of the Collins Children s Hone,
testified that Appellant and his famly were referred to her by
t he school system school psychol ogist, teachers and principal.
(V. 2dAdd. 111, R A474). She testified that Appellant came from

a very troubl ed, dysfunctional honme; the nother |acked parenting

skills. Appellant came to her before he turned eleven years
old; his high school teacher was George d bon. Appel | ant
thrived well in the structured environnent. (V. 2dAdd. 111,

11



R. 476-477). However, when the sunmer started Appellant’s nother
took himhome to live with her. (V. 2dAdd. 111, R 482-483).

Li nda Snyder, Appellant’s foster nother in 1984 in North
Carolina, testified that Merck did very well with her — did not
get into trouble, or msbehave, he made friends easily and did
well in school. (V. 2dAdd. 111, R 493). She noticed a pattern
that Appellant’s nother expected himto express her hostility to
soci ety. (V. 2dAdd. I11, R 494). When Appellant had hone

visits when he returned he would be disturbed. He had not been

in a loving environnent. (V. 2dAdd. 111, R 495). Merck stayed
in her honme only four nonths. (V. 2dAdd. 111, R 495). They
becanme close friends during his incarceration. (V. 2dAdd. 111,
R 497) .

Tara WI ki nson net Appellant in 1998 when she was living in
Texas; her boyfriend was visiting another inmate and she cane
al ong as conpany and support. She and Merck have now been pen
pals for five and one-half years. (V. 2dAdd. 111, R 504-505).
She has seen maturity, he is a creative and intelligent person.
(V. 2dAdd. 111, R 506). She drove all the way from Dall as,
Texas to neet himin jail. (V. 2dAdd. 111, R 508).

Nora McClure, an assistant public defender who represented
Merck in 1991, testified that he has beconme nore mature in the

|ast thirteen years. (V. 2dAdd. 111, R 514). He is a very

12



social person and he has been kept in a solitary cell. (V.
2dAdd. 111, R 517).

The defense announced that they were excusing Ron Bell as a
W tness without his testinmony and Dr. Maher would not be used.
(V. 2dAdd. 111, R512). When the defense announced that
Appel lant Merck would be the last defense wtness, the court
conducted a colloquy wherein Appellant acknow edged that it had
been explained to himthat the defense team would not be calling

Ron Bell as a witness and that no nental health expert would be

cal | ed. (V. 2dAdd. 111, R 522). The court noted that if such
testinmony were not presented the jury could not hear it. The
State added that the defense was choosing not to call Bell, Dr.

Maher and a pathologist Dr. WIly — but that a Spencer hearing
was avail abl e subsequently. (V. 2dAdd. 111, R 524). After a
recess, Merck and his counsel agreed to proceed with Merck being
the remaining last witness and that no one was forcing himto
testify. (V. 2dAdd. 111, R 526). Merck was aware that the
prosecutor could cross-exanmine him (V. 2dAdd. |11, R 527).

Appel lant testified that alcohol had been part of his life
since he was a baby. A couple of years ago when his attorneys
informed him that he had a relatively high 1Q he decided to
devel op hinself through books. (V. 2dAdd. Il1l, R 530-531). He

has a better understanding of patterns that develop and can
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understand what is going on with hinself and other people. (V.
2dAdd. 111, R 532). On cross-exam nation Merck acknow edged
that aside fromthis case he had been convicted of a felony five
or six tines. (V. 2dAdd. 111, R 536). Merck admitted that he
had a tolerance for alcohol, that is he could function, walk,
tal k and operate machinery. Hs lifestyle changed in the |ast
two years. (V. 2dAdd. 111, R 537-538).

Following <closing argunents the jury returned wth a
recomendati on of death by a vote of nine to three. (V. 2dAdd.
'V, R 606-609).

At the Spencer hearing on My 28, 2004, Merck and his
counsel agreed that victiminpact statements could be read. (V.
2dAdd. 1V, R 618) and the victims father Ron Cheek read
statements from the victinmis wife Carrie Newton, the victinms
daughter Amanda Newton, and the victims sister. (V. 2dAdd. 1V,
R. 621-627).

The defense introduced as Exhibit 1 the prior testinony of
t oxi col ogist Ron Bell. (V. 2dAdd. 1V, R 628-629). Bel
performed the toxicological analysis in Janes Newton' s autopsy;
he had a .18 heart bl ood al cohol and .21 vitreous bl ood al cohol.
(V. 2dSupp. 1V, R 504, Defense Exhibit 1). He also reviewed the
previous testinony of Neil Thomas and estimted Thomas had a

bl ood al cohol concentration of .15 granms per deciliter and that
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based on Thonmas’'s testinmony, Mrck’s would have been .21 grans
per deciliter. Variable parameters would include the
i ndividual’s absorption rate of alcohol, the elimnation rate
and distribution volume. Someone with this concentration would
have the ability to drive an autonobile and may not exhibit
synptons of intoxication, based on tolerance |level. (V. 2dSupp.
IV, R 504, Defense Exhibit 1)

Def ense witness, Dr. Mher, a psychiatrist, testified that
Appel | ant was exposed to al cohol as a very young child and that
it led to a pattern of significant al cohol use and abuse during
his teenage years and continuing during his |ate teenage years
(V. 2dAdd. IV, R 634). He also had a very di sordered negl ectful
and abusive chil dhood. Merck had a history of inpulsivity,
hostility and violence toward others. (V. 2dAdd. 1V, R 635).
The tinme spent at Collins Children’s Hone was the highest |eve
of stability and reasonable nurturing - a structured
environnment. (V. 2dAdd. 1V, R 636). Dr. Maher opined that both
statutory nmental mitigators were present. (V. 2dAdd. 1V, R 636-
637). Merck’s value system was that kindness or gentleness were
weaknesses but Dr. Mher thought that Appellant has matured
consi derably. (V. 2dAdd. 1V, R 638-641). On cross-exam nation
Dr. Maher opined that he didn't think Mrck now neets the

behavi oral diagnosis of antisocial personality, but he did not
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believe that if Merck maintained a website on the internet
blamng Neil Thomas for the homcide wuld constitute a
legitimate display of renorse. (V. 2dAdd. 1V, R 644). Mer ck
woul d have equated his striking the victim first with earning
the respect of people. (V. 2dAdd. 1V, R 646). Dr. Maher

acknow edged that Merck had recently obtained a full scale 1Q of

128 on the WAIS-IIl and in 1992 had received a score of 110
whi ch he characterized as normal to slightly above nornmal. (V.
2dAdd. 1V, R 648). Merck had been placed in progranms for
enotionally challenged children. While alcohol is not a

prerequisite for himto react to a situation in a violent way,
Dr. Maher opined that Merck would not have killed Jim Newton
absent al cohol. (V. 2dAdd. 1V, R 649-650).

State witness Dr. Vincent Sloman, a psychol ogist, testified
that he had reviewed various materials and conducted his own
clinical interview of Merck and admnistered a Mnnesota
Mul t i phasic Personality Inventory. (V. 2dAdd. 1V, R 657-660).
Dr. Sloman opined that Appellant suffered from an antisocial
personality disorder which is a basic pattern of disregard for
other’s rights and liberties usually beginning at or about the
age of fifteen. (V. 2dAdd. 1V, R 661). Characteristics include
the failure to conform to the norns of society, aggressive,

violent acts, inpulsiveness, a reckless disregard for the safety

16



of self or others, lack of renorse or indifference toward the
consequences of one’'s actions and wusually substance abuse
i nvol ving al cohol or drugs. (V. 2dAdd. 1V, R 661-662). Dr .
Sl oman found no changes between 1993 and the present tinme; Merck
has not devel oped a new val ue system or conscience during his
i ncarceration. (V. 2dAdd. 1V, R 661-662). Conscience is
formulated in the early years up to five years of age and
reinforced as one noves through childhood into adol escence and
adulthood - not formulated or bui | t in a setting of
i ncarceration. Dr. Sloman took unbrage at Merck’s described
maturity level, noting that his confinenent in isolation had not
been a test of interaction with other individuals in or outside
a prison setting. (V. 2dAdd. 1V, R 663). The MWPIs in both
1992 and 2004 indicated antisocial personality disorder. His IQ
level of 128 is in the superior range at the 92™ to 93"
percentile with only seven percent of the population ahead of
him (V. 2dAdd. 1V, R 663-664). His inpulsivity is part of or
within the antisocial personality disorder. Dr. Sloman opined
that neither statutory nental mtigator was present, nor was
post-traumatic stress disorder. (V. 2dAdd. 1V, R 665). Dr .
Sl oman did not believe that the purported al cohol use that night
would rise to the level of causing himto be under the influence

of extreme nental or enotional disturbance or cause his capacity
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to appreciate the crimnality of his conduct or to conform his
conduct to the requirenents of the law to be substantially
i npai r ed. Dr. Sloman believed that Merck had had educationa
opportunities afforded to himthat he did not avail hinself upon
in the school systenms of North Carolina, including special
progr ans. He had operations to assist him with the eye
condition that caused problens with peers and there had been
people who cared for him (V. 2dAdd. 1V, R 667-668). H s
ongoi ng conduct had been a series of choices he nade in his
life. The use of alcohol did not cause himto act out in the
various ways he has done. Merck has a self-serving
rationalization found in people who are narcissists — a part of
the fabric of an antisocial personality or conduct disorder.

(V. 2dAdd. IV, R 668-669).

Appellant filed a notion for newtrial (V. Il, R 261) and a
hearing on the notion was held August 25, 2004 (V. I1Il, R 570-
600) . The defense reiterated the conplaint about exclusion of

the Felix Ruiz testinony, argued that Merck previously had been
“a son of a bitch” but had now changed. (V. Ill, R 582-583).

The prosecutor responded that Simmons v. South Carolina, 512

U S 154 (1994) was inapposite as indicated by this Court in

Franqui v. State, 699 So. 2d 1312 (Fla. 1997) (V. 111, R 586)

and elicited testinony from Pinellas County Corporal Christine
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Ni chowich to respond to paragraph 4 of the notion (V. I11,
R 587-595). She was one of the bailiffs assigned to courtroom
security in this penalty phase proceeding. Merck had previously
di spl ayed hinself as being aggressive throughout his tinme at the
jail which included being cuffed and shackled at all tinmes at
the jail. Death Row inmates are a red dot classification at the
jail. \While at the courthouse Merck was not cuffed and shackl ed
so they place one extra bailiff within the courtroom for extra
security since he did not have the cuffs and shackl es on. (V.
11, R 588-589). There was a tine at the jail that Merck had
nore freedom than his nost recent stay — before he was put on
red dot status - where he would have nobre contact w th other
i nmat es. But there were always problens in the cells, fights
woul d break out and detention personnel would have to go in,
break up fights and use force on him Merck was al so consi dered
an escape risk because of his flexibility with cuffs. Pinellas
County jail docunents list the disciplinary problens and escape-
type situations wth Merck. (V. 111, R590). Ni chowi ch
testified that in a prior court appearance they were notified
Merck had junped up at one point and becane belligerent towards
the judge and the victims famly. To avoid a repetition, there
were a total of four bailiffs present for the trial. She did

not observe any drastic physical novenents that would call any
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nore attention to the bailiffs. There was no sudden out burst
that caused them any concern in front of the jury. (V. 111,
R 591). They did not have to place their hands on Merck and
hold himin his seat or threaten himwth any type of security
devi ces. There were no ill words spoken. The only additional
security was one nore bailiff. (V. Ill, R 591-592).

During the penalty phase of trial she and other deputies
were attired with a blazer jacket which conceals her taser and
9mm gun. During the course of the trial the bailiffs did not
have to produce any tasers, handcuffs or anything. Mer ck was
not cuffed or shackled or in any way restrained in the presence
of the jury. He was not restrained while being escorted from
counsel table to the holding cell and he was not restrained
during penalty phase while at counsel table. (V. I'll, R 593-
595) .

The trial court noted that the bailiffs’ presence in the
penalty phase proceedings were perfectly appropriate and that
Merck was not restrained in the presence of the jury. The court
added that its non-response to the jury question was dictated by
Florida Suprene Court precedent and that the instant case was
different from Sinmons. The notion for new trial was denied.

(V. 111, R 597-599).
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The court inposed a sentence of death on August 6, 2004,
finding the HAC and  prior vi ol ent felony convictions
aggravators. (V. 11, R 310-315).

Merck now appeal s.
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SUMVARY OF THE ARGUMENT

| ssue |I: The lower court did not abuse its discretion in
excluding the testinony of Felix Ruiz of the Parole Conm ssion
as to speculation on potenti al length of the term of
inprisonnent on a life sentence. Such testinony was not

required by Simmons v. South Carolina, 512 U S. 154 (1994), as

was subsequently explained in Randass v. Angelone, 530 U S. 156

(2000).

| ssue Il: The lower court did not abuse its discretion in
excluding evidence that Neil Thomas rather than Troy Merck was
the real killer of Jim Newton since |lingering or residual doubt
does not constitute appropriate mtigation at the penalty phase.

Duest v. State, 855 So. 2d 33, 40 (Fla. 2003); Darling v. State,

808 So. 2d 145, 162 (Fla. 2002); Way v. State, 760 So. 2d 903,

918 (Fla. 2000); Ibar v. State, 31 Fla. L. Wekly S 149 (Fla

March 9, 2006). Moreover, there is no basis either factually or
legally for a judgnent that Merck’s involvenment in the hom cide
was relatively mnor since Merck acted alone in the preneditated
killing of M. Newon. H s conpanion M. Thomas was nerely
present as a bystander in the parking lot with other wtnesses
and had no cul pability in the hom cide.

| ssue Ill1: The prosecutor did not commt reversible error

in his closing argunent. Appellant has preserved for appellate

22



review only the singular objection to a renmark that the defense
would talk in mtigation about things they believed should
warrant affording sonme nercy that was not given to the victim
O her challenged comments raised here were unpreserved by
objection in the trial court and thus are procedurally barred.
The remarks do not rise to the level of fundanental error, i.e.
they are not so prejudicial that the recommendation of death

could not have been made without reliance on them Peterka v.

State, 890 So. 2d 219, 243 (Fla. 2004). The trial court did not

abuse its discretion. Mwore v. State, 701 So. 2d 545, 551 (Fla.

1997).

lssue 1V: The weight to be accorded an aggravating or
mtigating circunstance at the penalty phase of a capital trial
is within the trial court’s discretion and will be affirnmed if
based on conpetent, substantial evidence and reversal of the
trial court’s determnation is not warranted sinply because a
defendant draws a different conclusion. 1In the instant case the
trial court addressed the proffered mtigation and explained its
reasons for the findings and the weight afforded. Appellant nmay
not predicate reversal nerely because his expert offers a
differing opinion than that given by the State s expert.

| ssue V: The death sentence in the instant case is a

proportionate penalty. The court found and gave great weight to
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two extrenely wei ghty aggravators — HAC and prior violent felony
convictions (five prior armed robberies) and the mtigation is
not extensive.

| ssue VI: The death penalty statute is constitutional.

Appel lant’s argunents predicated on Ring v. Arizona, 536 U S

584 (2002) have been rejected. See Hodges v. State, 885 So. 2d

338 (Fla. 2004); Blackwelder v. State, 851 So. 2d 650 (Fla.

2003); Porter v. Croshy, 840 So. 2d 981 (Fla. 2003); Floyd w

State, 913 So. 2d 564 (Fla. 2005). The instant case includes
the aggravator of a prior violent felony conviction. See

Doorbal v. State, 837 So. 2d 940, 963 (Fla. 2003); Lugo V.

State, 845 So. 2d 74, 119 (Fla. 2003).
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ARGUVENT
| SSUE |
WHETHER THE TRI AL COURT | MPROPERLY EXCLUDED
EVI DENCE RELATI NG TO APPELLANT’ S PRESUMPTI VE
PARCLE DATE I N THE PENALTY PHASE.
A trial court’s ruling excluding or admtting evidence is

subject to an abuse of discretion standard of review See

Simons v. State, 2006 Fla. LEXIS 813 (Fla. May 11, 2006) citing

Johnson v. State, 438 So. 2d 774 (Fla. 1983) and MMillen v.

State, 714 So. 2d 368 (Fla. 1998) (holding that trial judge did
not abuse his discretion in disallowing Dr. Bri gham s
testinmony). \Wen presenting expert testinmony a trial court has
broad discretion concerning its admission and the range of
subjects on which the expert can testify and absent a clear
showing of error, the lower court’s ruling will be upheld.

Pagan v. State, 830 So. 2d 792 (Fla. 2002); Holland v. State,

773 So. 2d 1065 (Fla. 2000); Jones v. State, 748 So. 2d 1012

(Fla. 1999).

The defense announced below its desire to call Felix Ruiz
from the Parole Conmission in Tanpa to testify about the
potential length of a sentence of inprisonnent. The prosecutor
objected that it was wildly speculative and the court ruled it
would not allow its presentation to the jury. The court

indicated that it would permt a proffer of the testinony. The
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defense responded that the prosecutor was exactly right that
Ruiz’s testinony was wildly specul ative and the defense asserted

it was relying on a dissenting opinion in Simons v. South

Carolina, 512 U S. 154 (1994). The defense expressed concern
that the prosecutor would argue the possibility of parole would
occur in thirteen years (twenty-five mnus twelve). The
prosecut or responded that it intended to make no such argument -
he woul d not argue any rel ease date — but only say the choice is
death or life sentence with twenty-five years wthout the
possibility of parole (V. 2dAdd. I11, R 432-435).

On Ruiz’'s proffer, the witness testified that part of his
job is to render advisory opinions to the Parole Comm ssion for
capital life sentences where the crinme occurred prior to 1994
and there is a possibility of parole. Reviewing the matrix, at
the first initial interview they would establish a proposed
parol e rel ease date. The salient factor score cane up to eight
points and Ruiz calculated the time would be 833 years. (V.
2dAdd. 111, R 435-438). On cross-examnation the wtness
indicated that the prisoner would have to serve twenty-five
years and the wtness could not answer whether there were
i ndi viduals on parole after serving the m ninum mandatory. Ruiz
stated that he was going by the matrix which he didn t design

(V. 2dAdd. 111, R 438-441).

26



At the hearing on the notion for new trial on August 25,
2004, the defense renewed its conplaint on the exclusion of
Ruiz's testinony and the State repeated that the testinony was
specul ative and the witness could not say he would never be
released. (V. Il1l, R 576-587). The court denied the notion for
new trial. (V. Ill, R 599).

During its deliberations the jury submtted a question to
the court whether |ife wthout parole for twenty-five years
meant the time should count fromthis date forward or does tine
served count. The defense conplained this was why they had
tendered Ruiz as a wtness and relied on Justice Anstead' s

dissent in Bates v. State, 750 So. 2d 6 (Fla. 1999). (V. 2dAdd.

IV, R 601-602). The State and defense agreed the court should
tell the jury to rely on the previous instructions and the
prosecutor added that the State had not argued any kind of
release in the future and Ruiz's testinony was specul ative. (W
2dAdd. 1V, R 603-604). The court inforned the jury:
You have asked a question that | cannot
answer directly. My response nust be that
in reaching your recomendation you are to

rely only upon the evidence and the
testinony that has been presented, the

argunent s of t he | awyers, and t he
instructions that | have now given you each
a copy of. Further response to your
gquestion, | cannot nake.

(V. 2dAdd. 1V, R 603-604).
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The | ower court had previously instructed the jury “If you find
the aggravating circunstances do not justify the inposition of
the death penalty, your advisory opinion should be one of life
i mprisonnment without the possibility of parole for 25 years.”
(V. 2dAdd. 111, R 589).3

Appel lant contends that the defense should have been
allowed to present the speculative testinony of Felix Ruiz that
under the matrix Merck mght not have been subject to rel ease
for eight hundred years, that the State provided “limted”
evi dence of Merck’s future dangerousness because it argued the
unquestionably valid and applicable aggravating factors of
multiple prior violent felony convictions and that the instant
hom cide satisfied the HAC factor. Appellant’s argunent 1is
totally wthout nerit. The prosecutor did not wurge future
dangerousness; it is not a valid statutory aggravator unlike in
some other states such as South Garolina. Appellee submts that
a prosecutor in a capital case is an advocate and if he is not
permtted to argue that the evidence supports the applicability
of valid aggravating circunstances authorized by the |egislature

and that Merck’s «crinme nerits the inposition of a death

3 The record reflects that the jury initially retired for
del i berations at 2:55 p.m (V. 2dAdd. I1l, R 599), returned to
the courtroom with a question at 3:12 p.m (V. 2dAdd. 1V,
R 604), retired to deliberate again at 3:15 p.m followi ng the
trial court’s response (V. 2dAdd. 1V, R 605) and returned with
its recormendation at 5:10 p.m (V. 2dAdd. 1V, R 606).
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sentence, we seek guidance as to what a prosecutor nay argue in
a penalty procedure — since nonstatutory factors in aggravation
are inperm ssible. For the reasons explained below, relief nust
be deni ed.

To the extent that Appellant nmay be conpl ai ni ng about the
trial court’s response to the jury question about credit for
time served by referring to the previously-given instructions
no claim of error can be sustained. Initially, Appellee would
note that such an “error” has not been preserved for appellate
review since the court followed the recomrendati on advanced by
bot h prosecutor and defense counsel — that the jury should rely
on the prior instruction. (V. 2dAdd. 1V, R 603-605). Even if
preserved, the caselaw is abundantly clear that the trial court
did not abuse its discretion in its response to the jury

inquiry. See Downs v. State, 572 So. 2d 895, 900-901 (Fla.

1990) (trial court did not abuse discretion in answering
question that defendant would receive credit for tine served);

WAt erhouse v. State, 596 So. 2d 1008, 1015 (Fla. 1992) (finding

no abuse of discretion in refusing to answer jury’'s propounded
question whether defendant would be eligible for parole if
sentenced to I|ife inprisonment because jury instructions
adequately infornmed the jury that a |ife sentence carried a

m ni mum mandatory sentence of twenty-five years); Witfield v.

29



State, 706 So. 2d 1, 5 (Fla. 1997) (trial judge did not abuse
di scretion by rereading instruction and declining to give
affirmati ve response to jury inquiry whether under no parole
def endant would never be allowed back into society again since
instruction adequately infornmed jury that life sentence carried
m ni mum mandatory sentence of twenty-five years and jury was
told punishment was either death or life inprisonnent wthout

the possibility of parole); Bates v. State, 750 So. 2d 6, 10

(Fla. 1999) (trial court’s response that jury refer to the given
instructions was appropriate to inquiry whether jury was limted

to two alternatives); Booker v. State, 773 So. 2d 1079, 1087-

1088 (Fla. 2000) (rejecting challenge to trial court’s refusing
to instruct jury regarding defendant’s other consecutive
sentences and citing Bates, supra, that: “These other sentences
are not relevant mitigation on the issue of whether appellant
will actually remain in prison for the Ilength of those
sentences. The length of actual prison tine is affected by many
factors other than the length of the sentence inposed by the
sentenci ng court. The introduction of this evidence would open
the door to conjecture and speculation as to how nuch tine a
prisoner serves of a sentence and distract jurors from the
relevant issue of what is the appropriate sentence for the

murder conviction.”); Green v. State, 907 So. 2d 489, 496-499
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(Fla. 2005) (trial judge did not abuse its discretion by
answering jury inquiry that defendant would be entitled to
credit for all jail tinme served against a |life sentence but that
there was no guarantee the defendant would be granted parole at
or after 25 years and noting that trial judge would not have
abused his discretion if he had sinply reread the initial
instructions to the jury).* Since abuse of discretion has been
descri bed as “when the judicial action is arbitrary, fanciful
or unreasonable, which is another way of saying that discretion
is abused only where no reasonable person would take the view
adopted by the trial court” Geen, supra, at 496, and since this
Court has repeatedly approved trial court’s responses to rely on
the instructions previously given, there can be no nerit to a
claimthat the judge comrmitted error here.

The contention that exclusion of the Ruiz speculative
testinmony was error is also neritless. Appellant’s reliance on

Simmons v. South Carolina, 512 U S. 154 (1994) is unavailing.

As this Court explained in Franqui v. State, 699 So. 2d 1312,

1326 n.10 (Fla. 1997) “Simmons is inapposite here since this
case does not involve any direct effort to inpose the death

penalty based on the defendant’s future dangerousness.”

* Even dissenting Justice Anstead in Geen acknow edged that “it
m ght have been the w ser choice for the trial court not to
specul ate at all, but to leave the jurors where they were wth
the instructions previously given.” [1d. at 505.
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Additionally, the Supreme Court subsequent to Simobns has taught
that Simmons is not to be extended beyond its facts. In Randass

v. Angelone, 530 U. S. 156, 169-170 (2000) the Court arti cul at ed:

Randass contends the Virginia Suprene
Cour t nevertheless was bound to extend
Simmons to cover his circunstances. He
urges us to ignore the legal rules dictating
his parole eligibility under state law in
favor of what he <calls a functional

approach, under which, it seens, a court
eval uat es whet her it | ooks like t he
defendant w | turn out to be parole
i neligible. W do not agree that the

extension of Simmons is either necessary or
wor kable; and we are confident in saying
that the Virginia Suprene Court was not

unreasonable in refusing the requested
ext ensi on.
Sinmons applies only to instances

where, as a legal mtter, there is no
possibility of parole if the jury decides
the appropriate sentence is life in prison

Petitioner’'s proposed rule would require
courts to evaluate the probability of future
events in cases where a three-strikes lawis

the issue. Anmong other matters, a court
will have to consider whether a trial court
in an unrelated proceeding wll gr ant
postverdict relief, whether a conviction
will be reversed on appeal, or whether the
def endant wi || be prosecuted for fully
i nvestigated yet uncharged crines. If the
inquiry is to include whether a defendant
will, at sonme point, be released from

prison, even the age or health of a prisoner
facing a long period of incarceration would
seem rel evant. The possibilities are many,
the certainties few If the Sinmons rule is
extended beyond when a defendant is, as a
matter of state law, parole ineligible at
the time of his trial, the State m ght wel

conclude that the jury would be distracted
from the other vital issues in the case.
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The States are entitled to sone latitude in
this field, for the admssibility of
evidence at capital sentencing was, and
remains, an issue left to the States,
subject of course to federal requirenents,
especially, as relevant here, those rel ated
to the adm ssion of mtigating evidence. |d.
at 168, 129 L.Ed.2d 133, 114 S. C. 2187;
California . Ranbs, 463 U S. 992, 77
L. Ed. 2d 1171, 103 S.Ct. 3446 (1983).

By elimnating Sinmons’ well-understood
rule, petitioner’s approach would give rise
to litigation on a peripheral point. Parole
eligibility may be unr el at ed to the
circunstances of the crime the jury is
consi deri ng or t he character of t he
def endant , except in an indirect way.
Evi dence of potential parole ineligibility
is of wuncertain nmateriality, as it can be
overcone if a jury concludes that even if
the defendant m ght not be paroled, he my
escape to nurder again, see Garner v. Jones,
529 U.S. 244, 120 S.C. 1362, 146 L.Ed.2d
236 (2000); he may be pardoned; he may
benefit from a change in parole |aws; sone
other change in the law mght operate to
invalidate a conviction once thought beyond
review, see Bousley v. United States, 523
US 614, 140 L.Ed.2d 828, 118 S.Ct. 1604
(1998); or he may be no less a risk to
society in prison, see United States .
Battle, 173 F.3d 1343 (CA11 1999), cert.
denied, 529 U S. 1022, 120 S. Ct. 1428, 146
L. Ed.2d 318 (2000). The Virginia Suprene
Court had good reason not to extend Simmobns
beyond the circunstances of that case, which
i ncl uded concl usi ve pr oof of parol e
ineligibility under state law at the tinme of
sent enci ng.

No lengthy response is mandated to Appellant’s neritless
contention that the prosecutor’s closing argunent to the jury

imperm ssibly interjected future dangerousness as an aggravator.
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Rat her, the prosecutor discussed the evidence that denonstrated
the wunprovoked assault wth a hidden knife resulted in a
hom cide that was especially heinous, atrocious or cruel - one
of the recognized statutorily-authorized factors warranting the
death penalty. (V. 2dAdd. I1l, R 557-558, 561-562, 566-570).
The prosecutor also argued as he should the presence of the
prior violent felony conviction aggravator as proven by Merck’s
five arnmed robberies. (V. 2dAdd. I11, R 559, 565-566). The
prosecutor did not argue that Merck’s continued existence in
prison would represent a future danger to anyone or threaten
anyone that he would be released early. As stated in Bates v.
State, 750 So. 2d 6, 9-10 (Fla. 1999):

Moreover, after reviewng the record, we do

not agree that the State’s cross-exam nation

or ar gument rai sed t he spect er of

appel l ant’ s future danger ousness.

Appel lant’s assertion that the prosecutor inproperly
interjected future dangerousness in his cross-examnation is
nore than neritless — it is frivolous which may explain the
absence of any objection entered in the trial court. The now
conplained of cross-examnation of such wtnesses as Anne
Rackl ey, Linda Snyder, Tara WIkinson, Nora MCure and Merck
obviously pertains to the w tnesses’” know edge and the context

of their nmeetings wth the Appellant, i.e. that their

perceptions were limted in seeing Mrck in a controlled
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environnment rather than while at |iberty. The cross-exam nation
of Anne Rackley (V. 2dAdd. 111, R 490) established that she had
not had face-to-face contact with Merck since he left the
Childrens Home except for brief wvisits while he was
incarcerated — not when he has not been confined. The cross-
exam nation of foster nother Linda Snyder (V. 2dAdd. I11, R 500-
501) established that she had visited with him for about a year
while he was in Union Correctional Institution and through
letters and wth others who have communicated with him while he
has been in jail. She was not aware of the facts of Merck
stabbing the victim saying happy birthday. (V. 2dAdd. 111,
R 502). Tara WI kinson admtted driving from Dallas, Texas to
nmeet the defendant in jail; she had never net him prior to
visiting himwhile he was incarcerated (V. 2dAdd. I1l, R 508).
Assi stant Public Defender Nora McClure who had represented Merck
in an earlier trial also acknowl edged having seen him in the
very structured environment of jail, not outside in a social or
per sonal cont ext . (V. 2dAdd. [, R 516-518). Mer ck
acknow edged that he had been confined in a solitary cell the
entire tinme of his | ockup. (V. 2dAdd. 111, R 538). None of
this testinony relates to future dangerousness.

Appellant’s argunment on this point does not warrant

reversal .
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| SSUE I |
VWHETHER THE TRI AL COURT | MPROPERLY EXCLUDED
EVIDENCE RELEVANT TO THE NATURE AND
Cl RCUMSTANCE OF THE OFFENSE
The admissibility of evidence is within the trial court’s
discretion and a reviewng court wll not disturb a trial

court’s ruling unless an abuse of discretion is showm. King v.

State, 514 So. 2d 354, 357 (Fla. 1987); Bogle v. State, 655 So.

2d 1103, 1107 (Fla. 1995); Ray v. State, 755 So. 2d 604, 610

(Fla. 2000); Zack v. State, 753 So. 2d 9, 25 (Fla. 2000).

Appellant filed pre-trial notion in [limne nunber 1,
seeking admissibility of evidence that Appellant was not the
i ndi vi dual who stabbed James Newton to death, the Appellant’s
participation was m nor, that Neil Thomas was not prosecuted and
has received preferential treatnent. (V. 11, R 212). At a
hearing on the notion on March 1, 2004, defense counsel
contended that there was contradictory evidence as to the
i ndi vi dual who caused the death of M. Newton which should be
al l owned before the jury. (V. Add., R 618). The defense argued
that Neil Thomas was the ol der conpanion and provided al cohol to
Merck on the night Newton died. (V. Add., R 619). Counsel
argued that Thomas had not been prosecuted as an acconplice in
this matter and that Thomas had received preferential treatnent

(that after giving favorable testinony probation was di sm ssed).
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(V. Add., R 620). Counsel thought the jury should know about
this and suggested Merck’s participation was mnor. (V. Add.
R 624).

The prosecutor responded that Judge Khouzam had previously
heard this notion in July 1997 and had denied it, that the case
had been appealed to the Florida Supreme Court and this Court
had not overturned any of the notions in |imne, adding:

| think that what Defense Counsel is
trying to do here is to reiterate the guilt
phase in an effort to sonehow convince sone
menbers of the jury that possibly M. Merck
is not the person responsible for the crine.
And the Supreme Court settled that when they
| et the convictions in.

So | think the Court should follow what
has previously been done before and what has
wor ked on this case.

(V. Add., R 625).

The defense answered that in the prior appeal this Court
did not expressly uphold Judge Khouzams ruling, that *“.
they felt that they didn't need to get to it since it was just a
re—sentencing issue.” (V. Add., R 626).

The trial court denied the notion, opining that Judge
Khouzam s ruling had not been overruled and the matters were | aw
of the case. (V. Add., R 626). The defense inquired whether
the court’s ruling foreclosed Merck from arguing the statutory

mtigator that Merck’s role in this crine was relatively m nor

(V. Add., R 628). The court agreed that since Merck was the
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only one charged and convicted Merck could not argue that his
participation was mnor. (V. Add., R 630). Def ense counsel
asserted that Mrck had informed him that the statutory
mtigator “was never taken up the Suprenme Court;” that it “was
never brought up” and “[h]e never got to argue or he’s never had
the opportunity to argue the statutory mtigation that his
participation was relatively mnor.” (V. Add., R 632-633). The
court repeated that it would not allow Merck to argue his
participation was m nor:
Because to allow you to do so, in ny

opinion, would be allowing the Defense to

indirectly relitigate the trial phase of

this trial, which is not within the opinion

of the Supreme Court and wll not be the

purvi ew of the recommending jury.

(V. Add., R 632-633).

At penalty phase defense counsel cross-exanm ned Neil Thomas
and elicited that he had purchased al cohol for Appellant at the
City Lights (V. 2dAdd. 11, R 320-321), that he had called New on
a pussy prior to Merck's killing the victim (V. 2dAdd. 11,
R 323), that Thomas had not been charged with anything in this
case, that Thomas did not know Merck had stabbed the victim
until they were driving away from the scene (V. 2dAdd. 11,
R 330-331), that he had not received preferential treatnent from

the State in return for his testinony, that he had turned

hinmself in on an outstanding warrant in 1997 and the bond was

38



wi t hdrawn at the request of the prosecutor (V. 2dAdd. |1, R 335-
336). On redirect examnation Thomas testified that when he
phoned prosecutor Daniels in 1997 and indicated that he was
wanted on a warrant for violation of probation Daniels told him
to turn hinself in, which he did. After released fromjail on
bond, Thomas made his court appearances. (V. 2dAdd. 11, R 341).

It would appear that both defense counsel and the trial
court were mstaken Dbelow The defense was mstaken in
asserting Merck’s insistence that the issue had not been taken
up to this Court, since it is clear that in Issue V of his
appeal in Case No. 91,581 Appellant raised the claimthat “the
trial court erred in excluding evidence tending to show that
Neil Thomas was the person who stabbed the victim as the
evidence pertaining to penalty and the evidence pertaining to
guilt are inextricably intertw ned.”

The trial court was mstaken in concluding that the |aw of
the case doctrine precluded litigation of whether Thomas was the
killer since this Court did not decide the issue raised in the

prior appeal. See State v. MBride, 848 So. 2d 287, 289-290

(Fla. 2003) (“Law of the case principles do not apply unless the

i ssues are deci ded on appeal .”).
However, a trial court’s ruling will be affirmed on appea

if it is correct for any reason, pursuant to the tipsy coachman
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rul e. See Dade County School Board v. Radio Station WOBA 731

So. 2d 638, 644-645 (Fla. 1999); Robertson v. State, 829 So. 2d

901, 906 (Fla. 2002).

Both this Court and the United States Suprene Court have
repeatedly acknow edged that Ilingering or residual doubt does
not constitute appropriate mtigation at the penalty phase.

See, e.g., Reynolds v. State, 2006 Fla. LEXIS 888 (Fla. My 18,

2006) (“Reynolds asserts that the trial court’s refusal to
consider residual doubt when sentencing Reynolds rendered his
sentences of death unconstitutional. Reynol ds’ cl ai m has been
repeatedly rejected by this Court. [citations omtted] Based
on the above, we conclude that the trial court appropriately
excl uded evidence offered to establish residual or [|ingering
doubt from consideration when maki ng its sent enci ng

determ nation.”); England v. State, 2006 Fla. LEXIS 942 (Fla.

May 25, 2006)(“Because England had already been found guilty
during the guilt phase of the trial, he had no constitutional
right to have evidence addressing his gqguilt heard during the
penalty phase. The trial judge did not abuse his discretion in

limting this testinony.”); Duest v. State, 855 So. 2d 33, 40

(Fla. 2003) (trial court correctly applied law in determ ning
that alibi evidence was inadmssible; it was not relevant to

rebut the robbery/pecuniary gain aggravator); Darling v. State,
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808 So. 2d 145, 162 (Fla. 2002) (“W have repeatedly observed
t hat resi dual doubt IS not an appropriate mtigating

circunstance.”); Way v. State, 760 So. 2d 903, 918 (Fla. 2000)

(approving trial court’s ruling that defendant could not
gquestion detective concerning whether investigation had been
properly conducted because issue “had already been decided
adversely to Way when he was convicted of arson”); Sins V.

State, 681 So. 2d 1112, 1117 (Fla. 1996); Preston v. State, 607

So. 2d 404, 411 (Fla. 1992); Bogle v. State, 655 So. 2d 1103,

1107 (Fla. 1995); lbar v. State, 31 Fla. L. Wekly S 149 (F a.

March 9, 2006) (“It is inproper for the court to consider
lingering doubt or residual doubt as a mtigating factor.
[citations omitted]. Moreover, it is inproper for a defendant
to relitigate the determination of his qguilt by presenting
evidence of or arguing lingering doubt. [citation omtted].
This principle has not changed since R ng, and there is nothing
in the Ring decision that would require a different result.”)

Franklin v. Lynaugh, 487 U'S. 164, 173-174 (1988) (rejecting

argunment that Eighth Armendnent requires capital sentencing jury
to be instructed that it can consider |ingering doubt evidence

in mtigation); Oegon v. Guzek, 546 US. _ , 126 S.C. 1226,

1231- 1232 (2006).
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Qobviously, a defendant cannot conplain that his death
sentence is disproportionate to a co-perpetrator where the

latter is ineligible for the death penalty. See, e.g.,

Larzelere V. St at e, 676  So. 2d 394, 406 (Fl a. 1996)

(codefendant’s acquittal exonerated him from culpability as a
matter of law and thus irrelevant to a proportionality review of

the defendant’s death sentence); Henyard v. State, 689 So. 2d

239, 254 (Fla. 1996) (codefendant’s age of fourteen rendered him
ineligible for death sentence as a matter of law and his |ess
severe sentence was irrelevant to Henyard s proportionality

review); Mordenti v. State, 630 So. 2d 1080, 1085 (Fla. 1994)

(contact person received imunity whereas hit nan who carried

out contract nurder properly received death); Melendez v. State,

612 So. 2d 1366, 1368-1369 (Fla. 1992) (argunents relating to
proportionality and disparate treatnent are not appropriate
where the prosecutor has not charged the alleged acconplice with
a capital offense). Here, not only has Neil Thomas not been
charged with a capital offense, the evidence in the record shows
that he has commtted no crinme when Merck stabbed Newton in the
parking lot. There is no basis factually or legally to support
an assertion that Thomas is nore cul pable than Merck. Appellant
declares that further evidence about the extent of Thonas’

participation in the crime should have been admtted. But aside
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from the brief conments nade by defense counsel at the notion
heari ng before the penalty phase and the testinony cited herein,
the record contains no proffer of the testinony intended to
denmonstrate that Merck was not the Kkiller or that his

i nvol venent was relatively mnor. See Lucas v. State, 568 So.

2d 18, 22 (Fla. 1990) (“A proffer is necessary to preserve a
claimsuch as this because an appellate court will not otherw se
specul ate about the adm ssibility of such evidence.”); Finney v.

State, 660 So. 2d 674, 684 (Fla. 1995); Blackwood v. State, 777

So. 2d 399, 411 (Fla. 2000); Keen v. State, 775 So. 2d 263, 282

(Flla. 2000). Reversible error cannot be predicated on nere

conj ect ure. Spencer v. State, 842 So. 2d 52, 63 (Fla. 2003);

Jones v. State, 923 So. 2d 486 (Fla. 2006). In any event, the

testinmony cited here which the jury heard does not indicate that
Merck was not the killer or that his participation was
relatively mnor under F.S. 921.141(6)(b).

In Hitchcock v. State, 578 So. 2d 685 (Fla. 1990) this

Court distinguished Downs v. State, 572 So. 2d 895 (Fla. 1990).

The Court held that the trial court did not err in excluding
testinony fromthe defendant’s sisters to create |lingering doubt
about his having commtted the nurder. Id. at 690. In a
footnote the Court explained that the testinmony in Downs was

adm ssible at his resentencing because the disparity between his
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actions and those of his acconplices and their resultant
sentences mght mtigate Downs’ sentence. “Hi tchcock, however
had no acconplices.” 578 So. 2d at 690, n.7. In the instant
case Merck too had no acconplices. VWhile Neil Thonmas was his
conpanion at the Cty Lights he did nothing to warrant crim na
[iability during the hom cide. He did not aid or assist Merck
during the nmurder. Accordingly, the trial court ruled correctly
in denying Appellant’s request to relitigate Merck’s guilt under
the gui se of showi ng mitigation.?®

Merck’s attenpt to blanme Neil Thomas for the murder of Jim
Newt on which he commtted al one and unassisted gives the lie to
his asserted new-found maturity urged on his behalf by forner
| awyers and pen pals. See |Issue V. But perhaps his growh and
maturity do not extend to such inconvenient natters, when there
is a perceived benefit and hope that reviewing courts wll
f or get his actions and renenber only his contradictory

assertions that he is a changed man.®

® In light of the fact that this Court has repeatedly rul ed that
lingering doubt is not available and the defense repeatedly
argues that relitigation of guilt will denonstrate the accused’s
i nvol venent was relatively mnor as a mtigator, perhaps it is
best tinme to repudiate the |anguage used in Downs since it is
nmore conducive to confusion than to clarity.

® VWhile unnecessary in this appeal, should the Court now decide
that it is appropriate to allow relitigation of the previously-
deci ded issue that Merck was the person who nurdered Ji m Newton,
the prosecution would reintroduce the evidence already present
in the records before this Court. Appell ee would refer the
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Appellant’s claim is wthout nerit and relief nust be

deni ed.

Court to Merck’s adm ssion that he was wearing the Exhibit 21
pants on which FBlI expert Mrtens testified that the blood
mat ched the DNA profile of Jim Newton. (FSC Case No. 83,063, V.
23, T.576-579; V. 25, T.857). Appellee would also refer to the
testinony of prior defense wtness Roberta Connor that Merck
announced to her that “l killed the nother fucker” and that he
had cut a main artery (FSC Case No. 83,063, V. 26, T.930-932)
and prior defense witness Rebecca Shuler testified Merck said he
didn't give the victima chance to hit himand that if she told
anyone of the incident he’'d take the closest thing to her (FSC
Case No. 83,063, V. 26, T.977-978). Previous rebuttal w tness
Sandra Ledford testified Appellant admitted stabbing the victim
and would take the closest thing to her if she told on him
(FSC Case No. 83,063, V. 26, T.1046).
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| SSUE | I |

WHETHER PROSECUTORI AL REMARKS | N CLOSI NG
ARGUMENT DENI ED APPELLANT A FAIR PENALTY
PHASE HEARI NG AND CONSTI TUTED REVERSI BLE
ERROR.

Trial courts have broad discretion in procedural conduct of

trials. Moore v. State, 701 So. 2d 545, 549 (Fla. 1997). And

it is within trial judge's discretion to control the conments
made to a jury and the appellate court will not interfere unless

an abuse of discretion is shown. Mbore, at 551; Occhicone v.

State, 570 So. 2d 902, 904 (Fla. 1990); Breedlove v. State, 413

So. 2d 1, 8 (Fla. 1982); Smith v. State, 866 So. 2d 51, 64 (Fla.

2004); Conde v. State, 860 So. 2d 930, 950 (Fla. 2003); Franqui

v. State, 804 So. 2d 1185, 1195 (Fla. 2001).

Appel l ant contends that reversible error occurred in the
prosecutor’s closing argunent. Appell ee disagrees. The record
reflects that after giving a prelimnary statement in the
closing argunent that the hom cide was heinous, atrocious or
cruel and that there were <convictions of five robberies
i nvol ving the use or threat of violence, the prosecutor stated:

The Defense will be talking to you about
what we call mtigation. Thi ngs about his
background they believe should warrant you
affording him some nercy that he never

afforded M. Newt on.

MR. SCHWARTZBERG (bj ection, Your Honor. I
woul d ask that be stricken fromthe record.
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THE COURT: Overrul ed. Continue.
(V. 2dAdd. 111, R 559).

This was the only objection interposed throughout t he
prosecutor’s entire argunent. Although Appellant filed a notion
for new trial, he did not assert as a basis therefor that there
had been inproper closing argunent. (V. Il, R 261).

Now, and for the first time, Merck voices a conplaint with
the assertion that Appellant cared nore for the condition of his
shirt (which he took off before attacking Newon wth a
conceal ed knife) than for what happened to the victim (V.
2dAdd. 111, R 559, 570). Appellant also now objects, again for
the first tine, to the initial remark:

The Defendant was described to you today as
a kind man, a man with positive values. One

has to wonder on October 11, 1991, how kind
Jim Newton felt when the Defendant |abbed

this into his throat and twisted it.
Twisted it until blood squirted out of his
neck, as the Defendant described it, like a

squirt gun.
(V. 2dAdd. 111, R 556-557).

Appel I ant conplains for the first tinme of the renmark:

M. Watts, when he nade his opening remarks
to you, said this is only for the nost
aggravated nmurders. |I'msure that — | know
that there are probably nore painful and
probably worse nmurders, but isn't this anong
the worst ways to die that anyone can
i magi ne? This is one of the worst npst
aggr avat ed mur ders.

(enphasi s supplied).
(V. 2dAdd. 111, R 568).
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Merck conmplains for the first time in this Court about the
prosecutor’s assertion:

First of all, he has the wounds to his back,
then he gets themto the chest, and then he
is jabbed in the throat and it is tw sted.
How did that feel to have a knife penetrate

his skull? | don’t care how nuch al cohol he
has had. Then he just started slashing at
his face. The doctor told you about the

nerve endi ngs.
(enmphasi s supplied).
(V. 2dAdd. 111, R 569).

Appel |l ant objects, for the first time in this appeal, to the
argunent :

Now. That’ s one ninute. How many thoughts
went through your mind in that one mnute?
Did he live two mnutes? Did he live three
m nutes? Four mnutes? Enough time for his
life to go, roll his eyes, to think about
the people that he would never see again.
Was that an unnecessarily torturous way for
the man to lose his |ife that night for no
good reason?

(V. 2dAdd. 111, R 570).

Appel | ant conpl ai ns about the unobjected to comrent:

It is interesting to hear themall laying it
on real thick of how bad the nother is, but
he cannot even tell you here on the stand
that he didnt |ove his nother. He got
“nmon? tattooed on his arm He was visiting
her in Sylva, South Carolina. He seen her
every day in the house. This nonster that
they want you to blanme for everything that
happened here. She didn't do it. There are
ot her brothers and sisters. Stacy France,
you heard from D d they turn out |ike hinf
She has gone on to be a paralegal, and |
forget what other job she is doing right
NOw. Seens to be having a normal |life,
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raising a famly. As nonstrous as she wants
to describe the nother, she would still
| eave her own children in her care while he
[ sic] was worKking.

(V. 2dAdd. 111, R 563).

Merck also conplains for the first time in this forum for the
conment s:
He is responsible for his actions. He used
t he al cohol, he chose to, and he did what he
di d. Al cohol in this case, |adies and
gentlenen, is not mtigation, it is just an
excuse.
(V. 2dAdd. 111, R 562).
and
Hs eyes was [sic] a big problem and the
kids made fun of him He was able to have
operations to nmake them better. | submt to
you, | adies and gentlenen, that the way that
his life has gone, it was by his own choice.
The fact that he was not born with a silver
spoon in his nouth, those factors cannot
di mnish what he did to Jim Newton, or any
of these other aspects.
(V. 2dAdd. 111, R 565).

Appel l ant conplains — only here not below — that the State
portrayed Merck as a conscienceless person who attacked the
victim wthout provocation and was unnecessarily torturous.
Since that was what the evidence showed, the absence of
obj ection i s understandabl e.

Merck conplains here, not below, that the State noted Merck
had commtted other crinmes of violence to another person shortly

before the instant crine. Since the prior violent felony
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conviction aggravator is one specifically authorized by the
| egislature for placing in the life-death cal culus, and since it
is to be expected that prosecutors wll argue the applicability
of valid aggravators, this conplaint is easily shown to be not
only barred but neritless. Simlarly, the Appellant’s conpl aint
initially here attacking the prosecutor’s contention that the
“changed man” testinony of defense wtnesses as not being
credible is wunavailing. The prosecutor’s argunent was not
i nproper; it merely argued the weight of the evidence.’

Attorneys are allowed wde latitude in closing argunent.

Ford v. State, 802 So. 2d 1121 (Fla. 2001); Thomas v. State, 748

So. 2d 970 (Fla. 1999). Logical inferences may be drawn and

counsel is allowed to advance all legitimte arguments. Franqui
v. State, 804 So. 2d 1185 (Fla. 2001). Merely arguing a

" Although not pertinent to the issue of alleged inproper

prosecutorial argunent, Merck also alludes to the cross-
exam nati on of witnesses |ike Linda Snyder, Tara WI ki nson, Nora
McClure and Merck (V. 2dAdd. 111, R 490, 500-501, 566-517, 538,
501). It is not clear to Appellee what the conplaint is, if
there is one. If Merck 1is suggesting that such cross-
exam nation inpermssibly interjected a non-statutory aggravator
of future dangerousness, it is plainly frivolous and would

explain the absence of any objection by trial counsel
Qobvi ously, the cross-examnation was ainmed at revealing the
absence of any basis in the wtnesses’ know edge of Merck’s
“maturity” in any other context than an incarcerated setting
i.e., that they had not seen himas an adult free in society, as
well as Merck’s acknow edgenent that his lifestyle change had
occurred while in solitary confinenent. If there is an attenpt
to urge future dangerousness there, it has escaped the awareness
of everyone el se involved in the case.
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concl usi on that

conment

(Fla. 2003); Conahan v. State, 844 So. 2d 629 (Fla. 2003).

in closing argunents. Giffin v. State, 866 So.

can be drawn from evidence is permssible fair

2d

Appel l ant al so points to the unobjected to argunent that:

They want you to believe that this man
that you heard testify today is the new
Troy. This is not the Troy that taught Jim
Newt on how to bl eed. He is reading books.
He is not the only person in the jail that
is of above average intelligence, he is not

the first person to read a book in jail. He
is reading Steinbeck now, books on science
great literature. It is interesting that

his lawer wth 20 years of experience
t hought we have this proceeding conmng up

here, while we are waiting. Wy don’t you
read these books. I’m sure that you are
bored in your solitary cell there. | guess
we can go and tell a jury that you are

readi ng these books. Could I be so cynical
to say that that was all by design? Mybe
so. It is a strategy, is what |’ m saying.

Do you believe that he is a changed nman
fromthat night in a parking |ot because of
this |lawer who has invested a lot of tine
over the last 12 years or so, grew to
appreciate him talking to himin the very
al cohol free safe environnent?

Are you confident that he is a changed
man because this woman who for sonme reason
likes to spend her free tinme talking to
strange nmen in prisons cones and tells you
what a great guy he is and how she thinks
that he has changed? From her point of view
he has change [sic] from what?

Since 1991, how many books could Jim
Newt on have read? How many Penthouse [sic]
coul d he have read?

(V. 2dAdd. 111, R.572-573).
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Merck now also objects for the first time to the
prosecutor’s concl usi on:

They have shown you that he, |ike everyone
el se, was a child once. He grew and he made
decisions, he had his lifestyle, and he is
responsi ble for those decisions. | submt
to you that reading a few books and having
once been a child cannot outweigh the
hei nous, atrocious, and cruel nature of this
offense that has been proven beyond a
reasonabl e doubt. The fact that he has had
other crines involving violence or threats
of violence to another person shortly before
the crine. What he did here, there should
be no nmercy for a nerciless crine, |adies

and gentl enen. On behalf of the People of
State of Florida and Jim Newton, | ask you
all to reconmend that he die.

(V. 2dAdd. 111, R 573).

(a) Appellant has preserved for appellate review by
objection only the remark at V. 2dAdd. 111, R 559. Appel | ee
submits that it is not error or harmess error at nost.
Appellee would submt that in this coment the prosecutor was
not urging the jury that they could not or should not consider
mercy, nor was the prosecutor insisting his belief in the
i napplicability of nmercy. Rat her, he was commenting that the
defense would be wurging as mtigation things about Merck’'s
background that the defense believes should warrant their
affording nmercy that Appellant did not afford to M. Newton. It
was a matter of fact assertion by the prosecutor not a |ega

anal ysi s. See Lugo v. State, 845 So. 2d 74, 108 (Fla. 2003)
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(“I'n context, where the prosecutor 1is asserting that the
horri bl eness of a defendant’s conduct deserved the death penalty

as a factual coment, not a legal analysis”); MIller v. State,

926 So. 2d 1243 (Fla. 2006) (“However, in the instant case, the
prosecutor did not ask the jury to give the sane nercy and
synpathy that the defendant showed the victim Mor eover, the
prosecutor did not nmake a ‘golden rule’ argunent by asking the
jurors to place thenselves in the victinis position of terror or
i magine how they would feel if the victim were a relative.
[citation omtted] Instead, the prosecutor argued, ‘[MIller]
didn’t care that [the victinml had famly and friends that |oved

and cared for him’”); Conahan v. State, 844 So. 2d 629, 641

(Fla. 2003) (“In the present case, the prosecutor spoke of
nmercy; however, he did not urge the jury to show the defendant
as nmuch nercy as he showed his victim The prosecutor nade the
statement that there is a balancing act between nercy for a
defendant and justice for the wvictim W find that the
prosecutor’s remark did not inflame or unnecessarily evoke the

synpathies of the jury.”); Lugo v. State, 845 So. 2d 74 (F a

2003) (prosecutor’s brief no nercy argunment in closing was at
nost harm ess error).
The trial court did not abuse its discretion in overruling

t he defense counsel’s sol e objection. See Moore v. State, 701
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So. 2d 545, 551 (Fla. 1997) (“It is wthin the judge’'s
di scretion to control the comments made to a jury, and we wl|
not interfere unless an abuse of discretion is shown. ”);

Occhicone v. State, 570 So. 2d 902, 904 (Fla. 1990); Breedlove

v. State, 413 So. 2d 1, 8 (Fla. 1982).

Discretion is abused only when the judicial action is
arbitrary, fanciful, or wunreasonable, which is another way of
saying that discretion is abused only where no reasonabl e person
would take the view adopted by the trial court. Trease V.

State, 768 So. 2d 1050, 1053 n.2 (Fla. 2000); Huff v. State, 569

So. 2d 1247, 1249 (Fla. 1990); Overton v. State, 801 So. 2d 877,

896 (Fla. 2001); Banks v. State, 732 So. 2d 1065, 1068 (Fl a.

1999); Quince v. State, 732 So. 2d 1059, 1062 (Fla. 1999); Hawk

v. State, 718 So. 2d 159, 162 (Fla. 1998); \Wiite v. State, 817

So. 2d 799, 806 (Fla. 2002).

Even if the lower court erred, such error would be harnl ess
since the evidence presented to the jury included serious
aggravation (HAC and five prior felony convictions) conpared
with the paucity of mtigation submtted to the jury, i.e., that
he was a changed man from pen pals and a forner attorney. See

Rodriguez v. State, 919 So. 2d 1252, 1282 (Fla. 2005); Hitchcock

v. State, 755 So. 2d 638, 643 (Fla. 2000).
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(b) Appellant’s challenge to the remaining prosecutorial
argunments are procedurally barred for the failure to object in
the lower court for preservation of appellate review and they do
not constitute fundamental error.

The law is well settled that in order to preserve for
appellate review a claimof inproper prosecutorial coment there
must be an objection asserted in the trial court specifically

asserting the contended error. See Conahan v. State, 844 So. 2d

629, 641 (Fla. 2003); Evans v. State, 808 So. 2d 92, 107 (Fla

2001); Morton v. State, 789 So. 2d 324, 329 (Fla. 2001);

Lukehart v. State, 776 So. 2d 906, 927 (Fla. 2000); Chandler v.

State, 702 So. 2d 186, 191 (Fla. 1997); Kilgore v. State, 688

So. 2d 895, 898 (Fla. 1996).

Since there was no objection below to preserve the issue
for appel late review, Appel | ant to obtain relief nmust
denonstrate that these nowchallenged remarks constitute
fundanmental error. Fundamental error has been described as
error that reaches down into the validity of the trial itself to
the extent that a verdict of guilty could not have been obtai ned
Wit hout the assistance of the alleged error. Conahan, supra

Brooks v. State, 762 So. 2d 879, 899 (Fla. 2000). In the

context of a penalty phase proceeding to constitute fundanenta

error it nmust be so prejudicial as to taint the jury’'s
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recommended sentence, i.e., that the recomrendati on of death

coul d not have been made wi thout reliance on them See Peterka

v. State, 890 So. 2d 219, 243 (Fla. 2004); Doorbal v. State, 837

So. 2d 940, 958-959 (Fla. 2003). None of the challenged
comments now argued arise to the |evel of fundanental error,
whet her consi dered al one or cunul atively. Renmarks to the effect
that Appellant cared nore for the condition of his shirt or that

he twisted the knife into the victims throat until the blood

squirted out like a squirt gun were not inproper but rather a
coment on the evidence. (See Thonmas' s testinony at V. 2dAdd.
1, R 313). Comments asking if this was one of the worst ways

to die or wondering how it felt for a knife to penetrate the
skull were made in the context of describing the HAC aggravator.
The prosecutor could legitinmately argue that the nother was not
a conplete nonster when other siblings have gone on to live a
normal life and willing to leave their children with her. (See
Stacy France’'s testinmony at V. 2dAdd. 111, R 463-465). The
prosecutor could legitinately assert that Merck was responsible
for his actions and al cohol was just an excuse. The prosecutor
could properly advocate that Merck's eye problem had been
aneliorated by operations, and could properly advance the
argunent that the evidence showed Merck was conscienceless,

at t acki ng wi t hout provocati on, t hat t he killing was
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unnecessarily torturous (for HAC purposes) and that Merck had
five violent felony convictions. The prosecutor could properly
chal l enge the “changed man” testinony as non-credible, given in
| arge part by those whose contact with himwas in the limted
setting of incarceration. This Court has rejected contentions
of fundanental error under facts far nore egregious than here.

See Doorbal v. State, 837 So. 2d 940, 958 (Fla. 2003) (State’'s

penalty phase closing argunent that defendant deserved no nercy,
| eniency or respect did not rise to |l evel of fundanental error);

Lugo v. State, 845 So. 2d 74 (Fla. 2003) (noting that an

assertion by prosecutor that the horribleness of conduct
deserved the death penalty as a factual comment not a | egal
analysis was not erroneous; relief based on fundanental error
was not warranted for the prosecutor’s no mercy and religion

argunents); Kearse v. State, 770 So. 2d 1119, 1129-30 (Fla.

2000) (single erroneous comrent urging the jury to show the sane
mercy he showed the victim not so egregious as to require
reversal of the entire resentencing proceeding); R nmer v.
State, 825 So. 2d 304, 325 (Fla. 2002) (no fundanental error in
prosecutor’s remnarks: (1) describing shootings as vicious
executions; (2) describing nental health expert’s opinion as
“l egal munbo-junbo;” (3) asserting prison systemis filled with

i ndi vi dual s i ke def endant who suf fer from antisocial
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personality disorder; (4) telling jury to do its job and return
“morally” correct death sentence; (5) at Spencer hearing
descri bing defendant as “worthless piece of fecal nmatter

whose death should come prior to natural causes”); Carroll .

State, 815 So. 2d 601, 622 (Fla. 2002) (prosecutor’s comments
during penalty phase that defendant was the “boogie man,” and a
“creature that stal ked the night” who “nust die” did not rise to

fundanental error); Fennie v. State, 855 So. 2d 597, 609 (Fla.

2003) (allegedly inproper coments in penalty phase closing
argunent that jury should “send a nessage” to the comunity by
sentencing defendant to death did not constitute fundanmental
error).

Wil e Appellant contends that the prosecutor inpermssibly
argued in violation of the “golden rule,” Appellee would submt

such a contention is neritless. 1In Pagan v. State, 830 So. 2d

792, 812-813 (Fla. 2002) this Court rem nded the Bench and Bar:

“I'n general, a ‘golden rule ar gument
enconpasses requests that the jurors place
themselves in the victims position, that
they imagine the victims pain and terror,
or that they inmagine that their relative was

the victim” [citations omtted] The
argunent Pagan conplains of in no way
violates the prohibition against such
argunents. The prosecutor did not ask the

jury to place thenselves in the victims
position, to imagine the victinms pain and
terror, or to imagine that their relative
was the victim
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The prosecutor’s description of Appellant’s twisting the knife
in the victims throat was a fair comnment on the testinony and
evi dence supporting the valid, relevant aggravating factor of
especially heinous, atrocious or cruel (see Thomas’s testinony
at V. 2dAdd. 11, R 312) - especially since the defense was
contesting the applicability of this factor by arguing that the
victim probably died quickly and that it should not be deened
torturous. Qobvi ously, a prosecutor may describe the facts as
elicited by the testinony and evidence in order that they nake
an informed decision regarding whether the crine qualifies as an
applicable HAC aggravating factor and to determne the

appropriate weight it should be given. See also Zack v. State,

911 So. 2d 1190, 1207-1208 (Fla. 2005) (rejecting claim of
ineffective assistance of appellate counsel for failure to
assert an inproper “golden rule” argunent when the prosecutor
argued “Can any one of wus inmgine, except to look at the
evidence, the terror that was coursing through the victimduring
her last few mnutes of Iife? .. Look at this, ladies and
gentl emen, and ask yourselves whether or not this is torture in
the classic sense.”; the use of the term “inagine” did not rise
to the |l evel of fundamental error).

Wth regard to the unchall enged prosecutorial remark that

Merck’s interest in reading nay have been by design or a
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strategy, the comment arguably finds support in the record.
Merck explained that his attorneys Ms. McClure and Ms. Hellinger
had his 1Q tested and the examner told him that he had a
relatively high 1Q From discussions wth pen pals and
relatives he decided to develop hinself and “[t]his particular
exam ner, he laid sonme things out for ne and just let nme know
that there was sonething to work with.” (V. 2dAdd. 111, R 531).
He admitted that he changed his lifestyle within the last two
years while confined in a solitary cell. (V. 2dAdd. 111,
R 538). Thus, perhaps his newfound interest in reading resulted
from the defense team examner’s suggestion to him that there
“was sonmething to work with.”

In any wevent, any error is harnmess wunder State V.
DiGuilio, 491 So. 2d 1129 (Fla. 1986). Two extrenely powerfu
aggravators are present and the mtigation established is
| argely insubstantial. The major argunent subnmitted below, i.e.
that he is a “changed man” nore mature and responsible now is
negated by his persistent effort to place substantial blanme on
hi s conpani on Neil Thomas who was nerely present.

Appel lant’ s claim 1is neritless, whet her consi dered

individually or in total.
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| SSUE | V
VWHETHER THE TRI AL COURT ERRED REVERSI BLY | N
FAILING TO FIND OR IN GAVING TOO LITTLE
VEEI GHT TO M Tl GATI NG FACTORS
Appel l ant next argues that the trial court failed to find
or gave insufficient weight to the mtigating factors. Wth
respect to statutory mtigating factors the trial court
addressed: (1) Appellant’s age at the tine of the offense,

finding it had been established and according it sone weight (V.

11, R 312):8 (2) the trial court found that it was unproven that

the capacity of the defendant to appreciate the crimnality of
his conduct or to conform to the requirenents of I|aw was
substantially inmpaired (V. 11, R 312-313); and (3) also found
that it was not established that the capital felony was

commtted while the defendant was under the influence of extrene

mental or enotional disturbance (V. Il, R 313). Essentially, as
8 Wth respect to the age nitigator the court found: *“The
Defendant was 19 at the tinme of the offense. There was

testinony presented during the penalty phase that in ternms of
“maturity age” he mght have been sonmewhat younger; but there
was no testinmony that he had a low I Q but did, in fact, have a
normal intelligence or that he was nentally inpaired in any way.
There was no testinony that he did not know what he was doi ng or
that he was too young to appreciate the crimnality of his
actions. The Suprene Court in Merck | considered this point and
ruled that this was an appropriate mtigating factor, but that
the Defendant’s age should not be the deciding factor on which

to base a death sentence. He did suffer from sonmewhat of a
deprived childhood and so this Court wll find that this
mtigating factor has been established and it will be given SOVE
weight.” (V I, R 312).

61



to the statutory nmental health mtigators Merck contends that
the trial court should have accepted the opinions of defense
expert Dr. Mher even though contradicted by State expert Dr.
Sl oman. Merck apparently also contends the trial court should
have given greater weight to non-statutory mtigators famly
backgr ound; al cohol i sm al cohol -abuse intoxication; and his
capacity to form and maintain positive relationships and
capacity for growth.

The weight to be accorded an aggravating or mtigating
factor at the penalty phase of a capital nurder trial is within
the discretion of the trial court and will be affirned if based

on conpetent, substantial evidence. G obe v. State, 877 So. 2d

663, 676 (Fla. 2004); see also Rose v. State, 787 So. 2d 786,

802 (Fla. 2001) (decision as to whether a mtigating
circunstance has been established is wthin trial «court’s
di scretion and will be upheld as long as the court considered

all of the evidence); Kearse v. State, 770 So. 2d 1119, 1133

(Fla. 2000) (Suprene Court wll not second guess judge’'s
decision to accept age in mtigation but assign it only slight

wei ght in death penalty proceeding); Conde v. State, 860 So. 2d

930, 956 (Fla. 2003) (a trial court’s rejection of a mtigating
circunstance at penalty phase of a capital case should be upheld

where the record contains conpetent, substantial evidence to
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support that rejection); Cox v. State, 819 So. 2d 705, 723 (Fla.

2002); Bryant v. State, 785 So. 2d 422, 435 (Fla. 2001)

(reversal of trial court’s determnation that death penalty
mtigating circunstance was not established is not warranted
sinply because defendant draws a different concl usi on);

Bl ackwood v. State, 777 So. 2d 399, 409 (Fla. 2000) (sane);

Foster v. State, 679 So. 2d 747, 756 (Fla. 1996). See al so

Schoenwetter v. State, 2006 Fla. LEXIS 668 (Fla. April 27, 2006)

(observing: “The defendant, however, takes issue with the wei ght
that was given to the four statutory mtigating circunstances,
which were given little weight, and with the weight given to two
of the nonstatutory mtigating circunstances. Al t hough
Schoenwetter maintains these mtigating factors were not
accorded the proper weight, he has failed to even argue, nuch
| ess denonstrate, why the weight given by the trial judge was
not appropriate under the facts of this case. The weight given
to these mtigators lies within the discretion of the trial
court, and there has been no showing that the trial court abused
its discretion. Therefore, we find no error in the trial
court’s consi derati on of t hese mtigating factors.”).
Additionally, this Court has held that any error by the tria

court in rejecting as non-mtigating or in failing to assign any

mtigating weight to evidence that defendant nmade friends
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easily, enjoyed people, and had on occasion done good deeds for
friends and even perfect strangers was harmess given the
m ni mal anmount of mtigation such evidence would have provided.

Taylor v. State, 855 So. 2d 1, 32 (Fla. 2003); see also Evans v.

State, 808 So. 2d 92, 108 (Fla. 2001) (trial court’s failure to
consi der defendant’s artistic ability as mtigating factor was
harm ess error as it was likely the mtigator would have been
assigned little weight).

Wth respect to statutory ment al mtigator F. S.
921.141(7)(e) - the capacity to appreciate the crimnality of
hi s conduct or to conformhis conduct to the requirenents of |aw
was substantially inpaired — the court noted that it was not
convinced that alcohol inpairnent existed at the tine of the
incident; although Merck had been drinking that night, his
earlier start in |life could have served to build up a tolerance
to al cohol effects that other young nen m ght not have. Merck’s
actions that night did not portray any difficulty in reacting to
the innocent conduct of victim Newton by first obtaining the
weapon in his car and then attacking him (V. 11, R 312-313).
The trial <court’s rejection of this statutory mtigator is
supported by the testinony of psychologist Dr. Vincent Slonan
who opined that nei t her statutory nental mtigator was

applicable and alcohol wuse did not rise to the level of
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produci ng those factors. (V. 2dAdd. 1V, R 667). Mer ck’ s

uninpaired ability to function in the parking |ot was supported

by the testinony of Neil Thomas (V. 2dAdd. Il, R 302, 317) and
Kat herine Sullivan (V. 2dAdd. |1, R 271-273).
Wth respect to statutory ment al m tigator F. S.

921.141(7)(b) — the capital felony was commtted by defendant
while wunder the influence of extreme nental or enotional
di sturbance - Appellant nerely has announced his disagreenent
with the trial court’s decision to credit the testinony of
expert Dr. Sloman over that of Dr. Maher:

Dr. Slomn testified that the Defendant

suffered from an antisocial di sorder, a
di sorder which the Suprene Court has

repeatedly sai d IS not a statutory
mtigator. Dr. Slomn testified that an
anti soci al per son may be I mpul si ve,
irritable and aggressive. He may have a

lack of renorse and be indifferent to the
consequences of his actions and may be an
abuser of drugs and/or al cohol. Dr. Slomn
di agnosed the Defendant as antisocial in
1992 and again this year. Hs IQ of 110 (as
of 1992) was certainly wthin the nornal
range. He further stated that inpulsivity
was nerely part of the antisocial disorder.

(V. 11, R313).
The <court’s finding is supported by conpetent, substantial
evi dence. Sloman’s testing and interviews denonstrated that
Merck’s personality disorder is a “basic pattern of disregard

for other’s rights and Iliberties” and that this diagnosis
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applied both at the tine of testing in 2004 and at the tine of
the offense. There was no change and Sloman rejected the Mbher
view that Appellant had developed a new value system or
consci ence while incarcerated. (V. 2dAdd. 1V, R 661-665).
Merck’s inpulsivity was part of the antisocial personality
di sorder (V. 2dAdd. 1V, R 665) and the value system equating
ki ndness with weakness and fear with respect was a “sel f—serving
rationalization that we find certainly in people who are
narcissists, but that is again part of the fabric of an
antisocial personality or conduct disorder.” (V. 2dAdd. 1V,

R 668-669) . Perez v. State, 919 So. 2d 347 (Fla. 2005)

(approving trial court’s rejection of wunable to confirm his
conduct mtigator where State expert diagnosed antisocia

personality disorder); Reed v. State, 875 So. 2d 415, 437 (Fla.

2004) (“this Court has acknow edged in the past that antisocia

personality disorder is ‘a trait nost jurors tend to |ook

di sfavorably upon.’”) (quoting Freeman v. State, 858 So. 2d 319,

327 (Fla. 2003)); Elledge v. State, 706 So. 2d 1340, 1346 (Fla.

1997) (affirmng death sentence where trial court denied
statutory nental health mtigator based on the expert testinony
t hat defendant had antisocial personality disorder and that such

disorder is not a nental illness, but a life long history of a
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person who makes bad choices in |life and that these choices are
consci ous and volitional).

Any effort by the defense to urge that the trial court was
bound to accept the opinion testinony of defense expert Dr.

Maher is unavailing. In Wills v. State, 641 So. 2d 381, 390-391

(Fla. 1994) this Court expl ai ned:

Certain kinds of opinion testinony clearly
are admissible--and especially qualified
expert opinion testinony--but they are not
necessarily binding even if wuncontroverted.
Opinion testinony gains its greatest force
to the degree it is supported by the facts
at hand, and its weight dimnishes to the
degree such support is lacking. A debatable
link between fact and opinion relevant to a
mtigating factor wusually means, at nost,
that a question exists for judge and jury to
resol ve.

See also Conde v. State, 860 So. 2d 930, 954 (Fla. 2003); Nelson

v. State, 850 So. 2d 514, 530 (Fla. 2003) (trial court was
entitled to evaluate and disregard Dr. Dee’'s opinion if the
trial court felt that the opinion was unsupported by facts;
trial court basically rejected Dr. Dee s uncontroverted expert

opinion); Bryant v. State, 785 So. 2d 422, 435 (Fla. 2001);

Wiornos v. State, 676 So. 2d 972, 975 (Fla. 1996). In the

instant case, the trial court could permssibly conclude that
the testinony of expert Dr. Sloman was nore credi ble than that

of Dr. WMaher. Reynolds v. State, supra (“It is clear fromthe

trial court’s sentencing order that it found Courtney’s
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testinmony credible because the trial court relied on this
t esti nony as support for this statutory aggravati ng
circunstance. The trial court is in the best position to assess
the credibility of a witness, and we are mndful to accord the
appropriate deference to the trial court’s assessnent of this
witness’'s testinmony in our review of whether conpetent,
subst anti al evi dence exi sts to support this statutory
aggravator.”).

Appel l ant al so argues that greater weight should have been
given to the nonstatutory mitigators found.® The trial court did
appropriately deal with the mtigation proffered. The trial
court found and gave sone weight to the abuse in the famly by
t he not her:

There was anple testinmony that this
Def endant was abused by his nother for the

reasons stated above. He was singl ed- out
for abuse by her. He was placed in a
children s hone, wher e he apparently

thrived, but was renoved, by his nother. He
pl aced in enotionally handi capped classes in
school and did well, again until he was
removed by his nother. At 13, the Defendant
was placed in foster care on a farm but
again was not allowed by his nother to stay
|l ong enough to adequately grow and prosper
fromthe experience.
(V. 11, R 313-314).

® Wile Appellant notes decisions from out-of-state regarding
love by victinse for their abusers Appellant offered no such
expert testinony in the instant case.
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As for the al cohol abuse-intoxication mtigation the court
noted, “No question that the Defendant was introduced to the use
of alcohol at a very young age at hone; he testified that he
started drinking at age 11.” (V. Il, R 312). The court all uded
to the testinony of toxicologist Ron Bell whose testinony was
submtted at the Spencer hearing. (V. 11, R 314). The court
concl uded:

Due to the Def endant s [ sic] al coho

consunption on the night in question it can

not be denied that he was wunder the

i nfluence of alcohol on the night in

guestion and thus this factor has been

est abl i shed.

(V. I'l, R 314).

The court assigned the factor little weight since the facts
belie the seriousness of the problem Mer ck acknow edged t hat
he had a tolerance for alcohol and was able to function when he
dr ank. (V. 2dAdd. 111, R 537-538). \Wile Dr. Mher testified
that Merck was exposed to alcohol early in life, “Exactly when
and to what extent, | don't think that | could testify wth
specificity.” (V. 2dAdd. 1V, R 634). Al cohol was not a
prerequisite for Merck to react to a situation in a violent way.
(V. 2dAdd. 1V, R 649). Dr. Sloman opined that Merck’s al cohol
use did not result in an extreme nental or enotional disturbance

or caused an inpairnent to his capacity to appreciate the

crimnality of his conduct or to conform his conduct to the
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requi rements of law, nor did his use of alcohol cause himto act
out in the various ways that he has in his life. Rat her, this
is a learned response, a self-serving rationalization found in
people who are narcissists — part of the fabric of an anti-
soci al personality or character disorder. (V. 2dAdd. 1V, R 667-
669) . Dr. Sloman added that maturity is the ability to take
responsibility for one’s actions. (V. 2dAdd. IV, R 672).%°
Appellant is not entitled to relief sinply because he has a
different view of the weight to be afforded mtigation. Bryant,
supra; Blackwood, supra. The trial court considered all that
was submtted. Rose, supra. There has been no abuse of
di scretion. G obe, supra; Conde, supra

Appellant’s claimis neritless.

19 \\wen Dr. Maher was asked, he answered that Merck “mamde it very

clear to nme in recent nmeetings that he has accepted
responsibility for this,” although he has never said he cut the
man’s throat and jacked a knife into his skull. (V. 2dAdd. 1V,
R 644-645). It is unclear how nuch responsibility Merck has

accepted, as even now he seeks to urge Thomas is the read
killer. See Issue Il
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| SSUE V

WHETHER THE DEATH SENTENCE |IMPOSED IS
PROPCRTI ONATE

The trial court in its Sentencing Oder found in
aggravation that Appellant had previously been convicted of a
felony involving the use or threat of violence to the person, to
wit: five separate robberies in three different counties, and
that the capital felony was especially heinous, atrocious or
cruel. The court assigned great weight to each. (V. Il, R 310-
311).

Appellee initially notes that in Merck’'s first direct
appeal, this Court found the inposition of the death penalty not
violative of this Court’s proportionality jurisprudence. Mer ck
v. State, 664 So. 2d 939, 943 (Fla. 1995).

C. The death sentence is
di sproportionate.

Merck bases this issue primarily upon
the contention in point B that the heinous,
atrocious, or cruel aggravator should be
stricken. We have rejected that contention
and |likewise reject the contention that
death is disproportionate in this stabbing
nmur der. Whitton; Derrick v. State, 641 So
2d 378 (Fla. 1994), cert. denied, 115 S O
943, 130 L. Ed. 2d 887 (1995); Taylor v.
State, 630 So. 2d 1038 (Fla. 1993), cert.
denied, 115 S. C. 107, 130 L. Ed. 2d 54
(1994); Atwater v. State, 626 So. 2d 1325
(Fla. 1993), cert. denied, 114 S. C. 1578,
128 L. Ed. 2d 221 (1994).

(enmphasi s supplied)
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Trial defense counsel in closing argunent bel ow appears to
have acknow edged the felony convictions aggravator was shown:

M. Ripplinger spent an awful [|ot of
time talking to you about these five felony
convictions conmtted by a 17-year-old. 17.
| offer that for you when you | ook and make
a determnation as to the anount of weight
to be assi gned to t hat aggravati ng

ci rcunst ance. Those docunents exi st. They
are judgnments and sentences. They are of
Troy Merck at the age of 17. | cannot ask

you not to consider them to do so would be
to ask you to disregard the law and we wl|
not in any way, shape, or form urge you to
do that. You may consider it. The nere
fact of that certainly is not enough to
i npose the ultimate penalty, the inposition
of deat h.

(V. 2dAdd. 111, R 576)
(emphasi s supplied)

* * *

Are there aggravating circunstances
whi ch have been proven beyond and to the
exclusion of every reasonable doubt that

wil | allow you to even consider the
i nposition of the death penalty? | cannot
tell you that the felony convictions don't
exist, they do. Are they in and of
t hensel ves enough for you to warrant or to
consi der the inposition of the death
penalty? If you follow the law, they are.

But are they of sufficient weight that you,

as a nmenber of this community, believes that

this death for that individual warrants the
i nposition of death?

(V. 2dAdd. 111, R 579)

(enphasi s supplied)
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In Merck’s first appeal this Court additionally approved

the finding of the presence of the HAC factor. Merck

664 So.

v. State,

2d 939, 942 (Fla. 1995).

The basis of Merck’s argunent regarding
the second point is that this aggravator is
not applicable because this was a sudden
attack at a time when both Merck and the
victim were intoxicated. The nedical
exanm ner testified that the fatal wound to
the neck would have caused unconsciousness
wthin two to five mnutes and death within
five to ten mnutes. The victim had a bl ood
al cohol |evel of .18. Li kewi se, there was
substantial evidence that Merck had consuned
a sufficient anmpbunt of alcohol to have been
intoxicated at the time of the nurder.
However, there was al so evidence that Merck
had deliberately twisted the knife blade

during the stabbing. Wtnesses testified
that this stabbing occurred after Merck said
to the victim “1’Il show you how to bleed.”

Death was a result of nultiple stab wounds.

W recently rejected a challenge that
t he heinous, atrocious, or cruel aggravator
was not applicable based wupon a simlar
assertion in Witton v. State, 649 So. 2d
861 (Fla. 1994), petition for cert. filed,
No. 94-9356 (U.S. May 15, 1995). W believe
t hat t he hei nous, atroci ous, or cruel
aggravator was applicable in this case and
affirmon this issue.

In the Sentencing Order the trial court found as a prior

violent felony conviction aggravator that Mrck had five
separate robberies in this counties involving the use of a
knife, simlar to such use in the instant hom cide. (V. 11,
R 310). See also State Exhibits 39-43. (V. 11, R241; V.
Supp., R 44-48; V. 2dAdd. 111, R 427-432). These include an
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Cctober 9, 1989 Marion County conviction for robbery with a
deadly weapon (case # 89-786), an October 31, 1989 Lake County
conviction for robbery with a deadly weapon (case # 89-383), an
Oct ober 31, 1989 Lake County conviction for robbery with a
deadly weapon (case # 89-384), an Cctober 31, 1989 Lake County
conviction for robbery with a deadly weapon (case # 89-385), and
a March 28, 1990 Pasco County conviction for robbery (case # 89-
1617) .1

The trial court also found in aggravation the especially
hei nous, atrocious or cruel factor (V. Il, R 311):%3

This aggravating factor was addressed
in Merck I by the Suprene Court at p. 942- 3
and was found “to be applicable in this
case”. The facts surrounding the killing
were presented to the penalty phase jury and
were the sane as was outlined in Merck | and
1. The defense argunent that the crinme was
commtted on the spur of the nonent and did
not take very long to commt is not well
t aken. The testinmony of the nedical
exanm ner was clear and convincing that the
victim would have been alive for 5 mnutes
or longer from the time of the first stab
wound to his back and the testinony of the
ot her eye witnesses, including the conpanion

11 Appel | ant unsuccessfully attenpted post-conviction chall enges

to the non-capital convictions. (V. 1, R 45-46, 48-65, 66-68
69-93) .

12 As an aside, the trial court’s order noted that a probl em that
had occurred in Merck’s second appeal - Merck v. State, 763 So.
2d 295 (Fla. 2000) - to wt: consideration of Appellant’s

adjudication as a delinquent in North Carolina and his felony
probation for the five Florida robberies was corrected in the
i nstant proceedings by not being presented to the jury and was
gi ven no wei ght by the court. (V. Il, R 312).
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of the Defendant, Neil Thomas, was that the
knife slice to the victinms [sic] neck was
one of the Jlater slashes nmade by the
Def endant . Even considering the diversion
of the testinony of sonme of the State
w tnesses as to how long a period of tine
passed from the start of the attack until
the police and nedical personnel arrived on
the scene, it is uncontroversial [sic] and
acknowl edged by the defense that it was at
|east 5 mnutes. The Supreme Court in Merck
| acknowl edged that this was a sufficient
period of tinme for the victim of a stabbing
to be alive to bring this factor into play.
This fact, coupled wth the Defendant’s
statements before, during and after the
stabbing convince this Court that this
factor exists.

This Court does not agree wth the

defense contention that this factor s
totally shown by the testinony of Nei
Thomes. The various eye wtnesses al

stated that the victim was gasping for air
to breathe and groaning and that he was
conscious for at |east a short while, |ong
enough in this Court’s opinion that he (the
victim knew what had happened to him and
that he was stabbed and in pain and was
dyi ng. This testinmony is confirmed by the
medi cal exam ner. There were 13 separate
stab wounds to the body of the victim and
there was evidence that sone tw sting had
taken place during the incident. Whet her
this was done by the Defendant tw sting the
knife (as he said he did after the killing
to witness Thomas) or the victim noving

whil e being stabbed is of no matter. Seven
of the wounds were as deep as they were
| ong. Thomas said the Defendant stated

after the killing that he recalled pulling
the victims head back so he would be sure
to slice his neck open, which he did
according to the nedical exam ner. It is
unrebutted that the wvictim was conscious
t hroughout the attack and knew of his
i npendi ng deat h.
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This Kkilling was consciousness [sic]
and pitiless, and it was outrageously
wi cked, and it was designed to inflict a
hi gh degree of pain on the victim to the
admtted enjoynent of the Defendant and was
certainly wunnecessarily torturous to the
victim This aggravating factor has been
proved beyond a reasonabl e doubt and will be
gi ven GREAT wei ght.

Since this Court previously upheld the findings of the
presence of the HAC and prior violent felony aggravators (the
five robberies in three counties) in a prior appeal, the Court
may perm ssibly conclude upon reconsideration in |light of the
new evi dence and resentencing that any challenge now to the HAC
and prior violent felony aggravators is also neritless.

Robi nson v. State, 761 So. 2d 269, 273 n.4 (Fla. 1999); Reese V.

State, 768 So. 2d 1057, 1059 (Fla. 2000).

The aggravating factors found by the trial court are valid
and the nere passage of tinme has not rendered the heinous,
atrocious or cruel quality of the homicide any |ess so. Thi s
Court has on nore than one occasion noted that the HAC
aggravator is one of the nobst serious aggravators set out in the

statutory sentencing schene. Maxwel | v. State, 603 So. 2d 490,

493 (Fla. 1992); Larkins v. State, 739 So. 2d 90, 95 (Fla. 1999)

(“We also note that neither the heinous, atrocious, or cruel nor
the cold, calculated, and preneditated aggravators are present

in this case. These, of course, are two of the npbst serious
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aggravators set out in the statutory sentencing schenme, and,

while their absence is not controlling, it is also not wthout

13

sone relevance to a proportionality analysis.”). Accord, Buzia

v. State, 926 So. 2d 1203 (Fla. 2006); Simmons v. State, 2006

Fla. LEXIS 813 (Fla. May 11, 2006); Mnlyn v. State, 894 So. 2d

832, 838 (Fla. 2004); Dessaure v. State, 891 So. 2d 455, 473

(Fla. 2004); Everett v. State, 893 So. 2d 1278, 1288 (Fla.

2004); Douglas v. State, 878 So. 2d 1246, 1262 (Fla. 2004);

G obe v. State, 877 So. 2d 663, 677 (Fla. 2004); Owen v. State,

862 So. 2d 687, 703 (Fla. 2003); Nelson v. State, 850 So. 2d

514, 533 (Fla. 2003); Lynch v. State, 841 So. 2d 362, 377 (Fla.

2003); Cox v. State, 819 So. 2d 705, 723 (Fla. 2002); Card v

State, 803 So. 2d 613, 623 (Fla. 2001); Mrton v. State, 789 So.

2d 324, 331 (Fla. 2001). See also Taylor v. State, 855 So. 2d

1, 31 (Fla. 2003) (function of state Suprenme Court in conducting
proportionality review of death sentence is not to reweigh the
mtigating factors against the aggravating factors; that is the

function of the trial court); Jeffries v. State, 797 So. 2d 573

582 (Fla. 2001) (sane); Holland v. State, 773 So. 2d 1065, 1078

13 | ndeed, this Court has even upheld on proportionality grounds
a death sentence supported by the sole aggravating factor of
HAC. See Butler v. State, 842 So. 2d 817 (Fla. 2003); it has
al so upheld a single aggravator case involving the prior violent
felony conviction aggravator. Lamarca v. State, 785 So. 2d 1209
(Fla. 2001).
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(Fla. 2000) (sane); Reese v. State, 768 So. 2d 1057, 1059 (Fla.

2000) .

Appellant first argues that the trial court inproperly
found that the two aggravating factors (HAC and prior violent
felony convictions) outweighed the mtigating factors because
the prior convictions occurred when he was seventeen years old
and mght be subject to collateral attack and the HAC quality is
al l evi ated because Merck’s unprovoked assault on the victimleft
little time for apprehension and the victim | ost consciousness
prior to death within m nutes.

In response the State would point out that it is not for

this Court to reweigh aggravators. See Wllacy v. State, 696

So. 2d 693, 695 (Fla. 1997) (“Rather, our task on appeal is to
review the record to determine whether the trial court applied
the right rule of law for each aggravating circunstance and, if
SO, whet her conpet ent subst ant i al evi dence supports its

finding.”); Reynolds v. State, supra (sane); Bonifay v. State,

680 So. 2d 413, 417 (Fla. 1996); Hutchinson v. State, 882 So. 2d

943, 958 (Fla. 2004); Douglas v. State, 878 So. 2d 1246, 1261

(Fla. 2004); Anderson v. State, 863 So. 2d 169, 176 (Fla. 2003);

Davis v. State, 859 So. 2d 465, 478 (Fla. 2003); Duest v. State,

855 So. 2d 33, 46 (Fla. 2003); Lawence v. State, 846 So. 2d
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440, 450 (Fla. 2003); Ccha v. State, 826 So. 2d 956, 963 (Fla.

2002).

As to HAC, the trial court properly credited the testinony
of Dr. Parma that there were seven mmjor and another thirteen
for a total of twenty inflicted wounds to the victim s body (V.
2dAdd. 111, R399; V. Il, R 311). The wounds woul d cause pain.
(V. 2dAdd. I11, R 404). Merck told Neil Thomas afterward in
recounting the incident since he was uncertain about the
resulting death that when he stuck the knife in his neck he
twisted it and was trying to rip his throat out. (V. 2dAdd. I1
R 312). Merck said he had killed himand that if he hadn't, he
would go to the hospital and finish the job. (V. 2dAdd. 11,
R 307). Wtness Salvatore Pensiero recalled the victim was
hol ding his throat gasping for air; he was on the ground, noving
and kicking, trying to stay alive and saying a prayer “to
pl ease, God, ease his pain.” (V. 2dAdd. I1l, R 345). He
estimated the tinme period to be five to ten mnutes. (V. 2dAdd.
1, R346). Simlarly, Donald Ward estimated the tinme after the
injuries were inflicted as five or six mnutes. James David
Carter thought he was on the ground npaning and coughing up
bl ood for ten mnutes. (V. 2dAdd. |1, R 350, 356).

There can be no reasonable challenge to the trial court’s

determination that “[t]his killing was consciousness and
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pitiless, and it was outrageously wi cked, and it was designed to
inflict a high degree of pain on the victim to the admtted
enjoynent of the Defendant and was certainly unnecessarily
torturous to the victim” (V. 11, R 311).

A multiple stabbing to a conscious victim satisfies the HAC

aggravator. See Reynolds v. State, supra; Taylor v. State, 630

So. 2d 1038 (Fla. 1993); Pittnman v. State, 646 So. 2d 167 (Fla.

1994); Atwater v. State, 626 So. 2d 1325 (Fla. 1993); Trotter V.

State, 576 So. 2d 691 (Fla. 1990).

As to the assertion that there may be future challenges to
the five robbery convictions, suffice it to say that Appellant
attenpted to have these convictions set aside and was
unsuccessful in his efforts.*

Appel | ant enphasizes the alleged mtigation submtted to
support his view that a death sentence is disproportionate.
Merck points to: (1) the use of alcohol the night of the nurder
that may have dimnished the ability to make rational decisions;
(2) his neglected, disordered, abusive childhood; (3) his

resulting enot i onal pr obl ens (i mpul si ve, wi t hdrawn and

4 As noted below, the Fifth District Court of Appeal had
affirmed the circuit courts of Lake and Marion counties denia

of post-conviction relief. (V. Add., R 666-667, 672). Mer ck
was using the alias Melton, see V. I, R 49-51, 67-73, and the
Court of Appeal issued table opinions at Mlton v. State, 853
So. 2d 431 (Fla. 5" DCA, August 12, 2003) and Melton v. State,
866 So. 2d 1229 (Fla. 5'" DCA, February 10, 2004).
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antisocial); and (4) his age at the time of the crine and
asserted growmh in maturity during incarceration.

W turn first to the <consideration of the asserted
mtigation by the trial court in the Sentencing O der. As to
age, the court noted that Merck was nineteen at the tinme of the
of fense, that he mght have been sonmewhat younger in ternms of
maturity but he had a normal intelligence and was not nentally
i npai red, but since he did suffer from sonewhat of a deprived
chil dhood the court found and gave sone weight to this
mtigator. (V. Il, R 312).

The trial court rejected the applicability of the two
statutory nmental mtigators. The court noted that with regard
to testinony of Appellant’s alcohol wuse that night, Merck's
ability to catch the thrown car keys, obtain and conceal the
knife and return without stunmbling to a fight which he provoked
with an unwilling victim denonstrated that he was not i npaired.
The court also credited the testinony of Dr. Sloman that Merck
was not under the influence of extrene nental or enotional
di sturbance but instead exhibited an antisocial personality
conduct di sor der; Merck’s inpulsivity, | ack of r enor se,
indifference to consequences, aggression and abuse of drugs
and/ or al cohol were aspects of this conduct disorder. (V. 11

R. 312-313).
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Wth respect to non-statutory mtigation, the court found
that Appellant had been abused by his nother and there was a
dysfunctional famly and afforded it sonme weight. The court
acknowl edged Appellant’s use of alcohol on the night in question
but gave it only little weight since the facts belied the
seriousness of the problem The court gave sonme weight to
Merck’s capacity to formand maintain positive relationships and
capacity for growth. (V. Il, R 313-314).

Merck is not aided by his reliance on Voorhees v. State,

699 So. 2d 602 (Fla. 1997) and Sager v. State, 699 So. 2d 619

(Fla. 1997). There it was unclear how the hom cide occurred;
here it is clear Mrck nade an unprovoked assault on victim
Newt on who refused to fight. In Sager, the Court enphasized the
def endant suffered from mental illness and that Voorhees was the
| eader of the two. In Voorhees, the Court opined the defendant
awke to find Sager fighting the victim and nental stress and
| oss of enotional control mtigated the “spontaneous fight.” In
contrast, Merck conmtted a preneditated nmurder on a victim
unwilling to fight and Merck has no nmental illness. Appellant’s

reliance on Kraner v. State, 619 So. 2d 274 (Fla. 1993) is as

unavai ling now as it was when this Court previously considered

and rejected it. Merck v. State, 664 So. 2d at 943. Nor is

this case governed by WUbin v. State, 714 So. 2d 411 (Fla.
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1998); there the avoid arrest aggravator was stricken, the prior
convi ction aggravator was for a crinme that occurred after the
homcide and the trial court had found in mtigation that
Urbin's capacity to appreciate the crimnality of his conduct
was substantially inpaired at the tine of the shooting. 714 So.
2d at 417.

In contrast, in the instant case the trial court found
neither statutory nental mtigator applicable and the evidence
of Appellant’s prior character before this killing included five
arnmed robberies. Moreover, Urbin participated in the hom cide
with two other young nmen who received |esser sentences whereas
Merck acted alone in retrieving the nurder weapon from the car
and initiating the fatal assault on the unsuspecting victim?®®

The instant case is simlar factually to Whitton v. State,

649 So. 2d 861 (Fla. 1994). There the defendant’s aggravators
i ncluded prior violent felony convictions and HAC where the

victim sustained nunmerous stab wounds; there were defensive

> The victims intoxication does not preclude a finding of the
presence of the HAC aggravator. See Witton v. State, 649 So

2d 861 (Fla. 1994). Any suggestion that intoxicated victins
deserve death for participation in alcohol consunption is
neritless not only in light of the evidence that the victim

refused Merck’s invitation to fight, but also in light of this
Court’s jurisprudence. Cf. Thomas v. State, 618 So. 2d 155, 157
(Fla. 1993) (nurder victinms attenpt to purchase cocaine prior
to the nurder irrelevant to Thomas’s cul pability); Bol ender v.
State, 422 So. 2d 833, 837 (Fla. 1982) (approving jury override
despite fact victins were arned cocai ne deal ers).
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wounds present and the victim had a high blood al cohol |Ievel

The trial court had found nunerous non-statutory mtigating
factors including deprived childhood and poor upbringing, abuse
as a child by tw alcoholic parents, unstable personality and
potential for rehabilitation. Upholding the death penalty would

al so be consistent with Bowden v. State, 588 So. 2d 225 (Fla

1991) (HAC and prior violent felony weighed against terrible

chi | dhood and adol escence); Hayes v. State, 581 So. 2d 121 (Fl a.

1991) (two aggravating factors weighed against mtigators of
age, learning disabled, product of deprived environnent);

Freeman v. State, 563 So. 2d 73 (Fla. 1990) (death proportionate

where two aggravating factors weighed against nmitigation of |ow

intelligence and abused chil dhood); Franqui v. State, 699 So. 2d

1332 (Fla. 1997); Guzman v. State, 721 So. 2d 1155 (Fla. 1998)

That Appellant has now obtained prison pen pals or a prior
attorney opines that he has matured in recent years does not
render the death sentence disproportionate. This Court has
noted in its proportionality jurisprudence that where nore than
one defendant was involved in the conmssion of a crine this
Court perfornms an analysis of relative culpability to ensure
that equally cul pabl e codefendants were treated alike in capital
sentencing and received equal punishnment, although the Court’s

role is not to consider or reweigh evidence that led to a

84



codef endant conviction of | esser degree of nmurder than

def endant . Caballero v. State, 851 So. 2d 655, 662-663 (Fla.

2003) .

Merck is not aided by Caballero. Not only is it
i nappropriate to conpare Merck to the conduct of his colleague
Nei | Thonmas because the latter’s culpability has not been found
to be lesser by a jury, but also as the testinony has nade cl ear
Thomas has no crimnal liability for Merck’s sole crimnal
responsibility in fatally attacking and stabbing the hapless

victimJi m Newton
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| SSUE VI

WHETHER THE DEATH PENALTY  STATUTE IS
UNCONSTI TUTI ONAL

Citing Apprendi v. New Jersey, 530 U S. 466 (2000) and Ring

v. Arizona, 536 U S. 584 (2002), Merck contends that the death

penalty statute is unconstitutional because: (1) the State is
not required to provide notice of the aggravating circunstances
it intends to establish at the penalty phase; (2) the jury is
not required to mke any specific findings regarding the
exi stence of aggravating circunstances; (3) there is not
requi rement of jury unanimty for finding individual aggravating
circunstances or for making a recomendation of death; and (4)
the State is not required to prove the appropriateness of the
deat h penalty beyond a reasonabl e doubt.

This Court has consistently rejected these and simlar
clainms for relief predicated on alleged violations of Apprendi

and Ring. See, e.g., England v. State, 2006 Fla. LEXIS 942

(Fla. May 25, 2006)(rejecting claimpursuant to Ring that “death
sentence is unconstitutional because (1) the jury did not
unanimously find him death-eligible,; (2) the aggravating
circunstances were not charged in the indictnent; and (3) the
aggravating circunmstances were not found beyond a reasonable

doubt by the jury”); Hodges v. State, 885 So. 2d 338, 359 n.9

(Fla. 2004); Blackwelder v. State, 851 So. 2d 650, 654 (Fla.
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2003); Porter v. Crosby, 840 So. 2d 981, 986 (Fla. 2003)

(rejecting claims that Ring requires aggravating circunstances
be individually found by a wunaninous jury verdict); Floyd v.
State, 913 So. 2d 564, 577 (Fla. 2005) (“As appellant concedes,
this Court has repeatedly wupheld the <constitutionality of
Florida’s capital sentencing procedures in cases, such as this
one, that include the prior violent felony aggravator.”);

Doorbal v. State, 837 So. 2d 940, 963 (Fla. 2003) (rejecting

argunent that death sentence wunconstitutional by failing to
request that aggravating circunstances be enunerated and charged
in the indictnent and by further failing to require specific
unani nous jury findings of aggravating circunstances since one
of the aggravators found was that Doorbal had been convicted of

a prior violent felony); Lugo v. State, 845 So. 2d 74, 119 (Fla.

2003).

In the instant case as the trial court noted in its
Sentencing Order M. Merck has previously been convicted of a
felony involving the use or threat of violence to the person (V.
I, R 310-311):

The Defendant has been convicted of
five separate robberies in 3 different
Count i es. Copies of the various Judgnents
and Sentences were placed into evidence.
All  five of these robberies involved a
knife, the same type of weapon used in the
instant case. In Merck I, the Suprene Court
ruled that these “are proper aggravating

87



Appellant’s conplaint for relief on the basis of

supr a,

factors” (at 943). The Defendant has
attacked these convictions due to the age of
the Defendant at the time of the offenses

It has been argued by the defense that the
Def endant |ied about his age at the tinme of
his arrest on these offenses and should have
been tried as a juvenile. Prior counsel for
t he Defendant has gone so far as to raise
this issue in the 3 Counties in question,
trying to withdraw the Defendant’s plea in

each of these cases. These efforts have
been deni ed and af firmed on appeal .
Therefore the convictions are valid. Thi s
aggravating factor has been proved beyond a
reasonable doubt and wll be given GREAT
wei ght .

is neritless.
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CONCLUSI ON

Based on the foregoing argunents and authorities, the trial

court’s order inposing a sentence of death should be affirned.
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