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STATEMENT OF THE CASE AND FACTS

For the exclusive and limted purpose of this appeal,
Respondent acknow edges and accepts Petitioners’ Statenent of
the Case and Facts as recited at Petitioners’ Initial Merits

Brief, pp. 2-3.



SUMVARY OF THE ARGUNMENT

The Ryce Act is a civil comm tnment Act and does not invoke
the full range of constitutional rights afforded crim nal
def endants. Civil detainees under the Ryce Act are accorded the
sane constitutional rights as other civil litigants. In the
consol i dated cases now before this Court for review, each of the
Petitioners seeks to invoke a privilege against self-
incrimnation to avoid a pre-trial, civil discovery deposition.
Al t hough civil detainees can properly, in good faith, raise the
privilege of self-incrimnation regarding specific questions
asked of themin a civil pre-trial deposition, they cannot claim
a bl anket Fifth Amendnent inmmunity from being deposed at all.

Bel ow, the Petitioners attenpted to rai se clains of invasion
of right to privacy, self-incrimnation, attorney work product,
attorney-client privilege and psychol ogi st-patient privilege.
The trial judge conducted a hearing in which the propounded
deposition questions were exhaustively reviewed. Wth m ninal
exceptions, the questions were ruled to be relevant and proper
for purposes of pre-trial discovery. The rulings of the trial
court were repeatedly affirmed by the Second District Court of
Appeal s.

Civil commtnment actions undertaken by the State are

extrenely serious matters. Neither party to this type of civil



comm tnment process should be deprived of the necessary
information to assure that the truth of the process be achi eved.
For the State, representing the public interest, there is a duty
to assure that those individuals who fall within the “small but
extrenmely dangerous nunber of sexually violent predators” for
whi ch the Ryce Act was created, are properly identified through
this process. To acconplish that duty, the State nust be
provided the full information required to establish whether or
not a particular individual neets the requisite criteria for
civil commtnment as a sexually violent predator.

Petitioners’ hol l ow gesticul ati ons about | ong-term
deprivation of |iberty overcom ng the State’s duty to the public
as a whole are without nmerit. Repeated, but inaccurate, clains
that the Ryce Act is punitive and inposes sanctions, does not
serve to make it so. The courts, both State and Federal, have
definitively ruled that civil conmm tnment proceedings are just
that, civil in nature. The Ryce Act does not inpose sanctions,
it does not inpose penalties.

Not ably, Petitioners appear to totally disregard the issue
of immunity for any information that is conpelled and that is
determined to be self-incrimnating. It is the better of the
options, to afford wuse and/or transactional imunity to

di sclosure of information in the civil comm tment process, than



to allowsilence to prevent a true and accurate assessnment of an
individual’s qualifications as a sexually violent predator.

The Ryce Act does not seek to discover past and uncharged
crimes for the purpose of charging civil detainees with yet
undi scovered crines. Rather, the exclusive purpose of the Act
is to detect and properly identify sexually violent predators,
provide treatnent and restrain those individuals while they

remain a threat to society.



ARGUMENT

| SSUE |
DOES THE RYCE ACT VI OLATE DUE PROCESS OF THE
FEDERAL AND FLORI DA CONSTI TUTI ONS BY
PERM TTI NG PRE- TRI AL DI SCOVERY | N ACCORDANCE
W TH THE FLORI DA RULES OF CIVIL PROCEDURE?
( RESTATED)

The Ryce Act does not promote either of the traditional ains
of punishnent - - retribution and deterrence; the civil
comm tment proceedings under the Ryce Act are civil, not
crimnal prosecutions and do not require the full panoply of
ri ghts applicable therein.

The Involuntary Civil Commtnent of Sexually Violent
Predators Act (“the Act”) provides that in all sexually violent
predat or conm tnent proceedings, the Florida Rules of Civil
Procedure shall apply unl ess ot herw se specified. 8394.9155(1),
Fla. Stat. (2000). Those rul es provide:

Parties may obtain di scovery regarding any matter, not

privileged, that is relevant to the subject matter of

t he pending action. . . . It is not grounds for

objection that the information sought wl]l be

inadm ssible at the trial if the information sought
appears reasonably calculated to I ead to the di scovery

of adm ssi bl e evidence.

Fla. R Civ. P. 1.280(b)(1). This rule is equally applicable to

sexually violent predator civil conm tment proceedings. I n

State ex rel. Rom ey v. Sheldon, 7 P.3d 118 (Ariz. App. 2000),

the State sought to depose Thonpson, a respondent detained



pursuant to Arizona’s Sexually Violent Persons Act (“SVPA’). An
Arizona appellate court held that the State could depose
Thonpson because the SVPA specifically provides that the rules
of civil procedure, which permit the State to depose an

i ndi vidual, apply to SVPA proceedings. Id. at 119-20.
The Second District Court of Appeal in Smth v. State, 827

So. 2d 1026, 1029, 2002 Fla. App. Lexis 13169 (Fla. 2d DCA 2002),
one of the underlying consolidated cases now before this Court
for review, ruled directly upon the issue of self-incrimnation
in the civil comm tment context, holding:

As to the privilege against self-incrimna-
tion, we think it beyond argunent that these
proceedings are civil in nature, given the
U.S. Suprenme Court’s decision in Kansas V.
Hendricks, 521 U.S. 346, 138 L.Ed.2d 501,
117 S. Ct. 2072 (1997), and we agree with the
t horough analysis by the Fifth and First
Districts in reaching this conclusion. See
Westerheide v. State, 767 So.2d 637 (Fla.
5th DCA 2000), review granted, 786 So.2d
1192 (Fla. 2001)(tabl e decision)?!;, Hudson v.
State, 2002 Fla. App. Lexis 10923, 27 Fla.
L. Weekly D1774 (Fla. 1st DCA, Aug. 2,
2002). ‘There are two aspects of the
privil ege agai nst self-incrimnation . .

The first involves the absol ute prohlbltlon

1'n reaching its conclusion, the Second District Court of
Appeal relied upon the logic of the Fifth District Court of
Appeal in Westerhiede v. State, 767 So.2d 637 (Fla. 5th DCA
2000), review granted, 786 So.2d 1192 (Fla. 2001)(table
decision). This Court subsequently upheld the |ogic and
ruling of the Fifth District Court of Appeal in Westerhiede v.
State, 831 So.2d 93, 2002 Fla. Lexis 2176 (Fla. 2002).

6



of conpelling a defendant in a crimnal case

to testify against hinmself.’
Smth, 423 So.2d 934, 0935 (

the absolute prohibition does
‘The second pertains to the
witness in a proceeding ot

grounds that his answers m ght

Del i

si V.

Fla. 2d DCA
1982). Because this is not a crinna

not
right

case,

apply.

of a

her than a
crimnal prosecution in which he
defendant to refuse to respond

is a
on

tend to

incrimnate him’ Delisi, 423 So.2d at 935.
Parties in a civil action retain the right
on. Fischer
v. E.F. Hutton & Co., 463 So.2d 289 (Fla. 2d
DCA 1984). I nstead of asserting a bl anket
privilege, the deponent ‘is required to nmake
particul ar
question and, at that time, assert his Fifth

to be free fromself-incrimnati

a specific objection to a

Amendment privil ege. At that

poi nt

, the

trial court should determ ne whether the
answer could lead to crimnal conviction. .
. 463 So.2d at 291. We note that the
privilege dissipates as to a particular
crime once a conviction has beconme final and
a fixed sentence has been inposed.
t here can be no further incrimnation,
ion of the

is no basis for the assert
privilege.” Landeverde v. Stat

e, 769

‘Wher e

t here

So. 2d

457, 462 (Fl a. 4th DCA 2000)[further

citations omtted].

See also In re Conm tnment of Sutton, 828 So.2d 1081, 1082 (Fl a.

2d DCA 2002)(Jimry Ryce detainees in

this

type of civil

comm tment proceeding do not have any absolute privilege to

avoi d the discovery process). As the court

“[plarties in a civil action retain the
self-incrimnation.” 827 So.2d at 1029,

The court analyzed the issue of whether

ri ght

inSmth al so found,

to be free from

[citations omitted].

a civil

det ai nee coul d



be conpelled to answer all questions propounded during a pre-
trial discovery deposition under Florida’s Civil Rules of
Procedure. The court ruled that a civil detainee has the right
to assert their Fifth Amendnent privilege against self-
incrimnation just as any other civil litigate in a civil
acti on. However, civil detainees under the Ryce Act are not
i mune fromthe civil discovery process:

Al t hough M. Sutton may have the right to

refuse to answer specific questions at his

deposition, we conclude that the trial court

did not violate due process or depart from

the essenti al requi rements  of | aw by

requiring M. Sutton to appear for his

deposition in this civil proceeding.

Florida permts |iberal discovery, and the discovery rules
shoul d be afforded “broad and liberal treatnment” so that they
may acconplish their intended purpose and ensure that trials are
not “carried out in the dark.” Hickman v. Taylor, 329 U.S. 495,
501 (1947); Brown v. Bridges, 327 So. 2d 874 (Fla. 2d DCA 1976).

Generally, the purpose of discovery is to sinplify the issues
in a case, elimnate conceal mnent and surprise, and achieve a
bal anced search for truth and ensure a fair trial. Nat i onal
Heal t hcare Ltd. Partnership v. Close, 787 So. 2d 22 (Fla. 2d DCA
2001); Elkins v. Syken, 672 So. 2d 517 (Fla. 1996). |Indeed, the
sem nal case on discovery provides that “[a] primary purpose in

the adoption of the Florida Rules of Civil Procedure is to



prevent the wuse of surprise, trickery, bluff and |[egal
gymastics.” Surf Drugs, Inc. v. Vernette, 236 So. 2d 108, 111
(Fla. 1970). “Di scovery was never intended to be used as a
tactical tool to harass an adversary in a manner that actually
chills the availability of information by non-party w tnesses;
nor was it intended to make the di scovery process so expensive
that it could effectively deny access to information and
wi tnesses or force parties to resolve their disputes unjustly.
El kins v. Syken, 672 So. 2d 517, 522 (Fla. 1996). Discovery is
designed to provide the parties with access to all the rel evant
facts in the case so that they may be presented to the jury at
trial. “Only when all relevant facts are before the judge and
jury can the *‘search for truth and justice’ be acconplished.”
Allstate Ins. Co. v. Boecher, 733 So. 2d 993, 995 (Fla. 1999),
citing Dodson v. Persell, 390 So. 2d 704, 707 (Fla. 1980).
Consequently, acivil detaineeis entitledto the protection
of the Fifth Arendnent’s privil ege agai nst self-incrimnation as
is any other civil [litigant. However, the Petitioner is not
entitled to a blanket immunity fromanswering questions that do
not invoke real issues of self-incrimnation as determ ned by a
trial judge. Just like any other civil litigant, a civil
det ai nee nust nmake a good faith assertion of his Fifth Amendment

privilege against self-incrimnation where necessary.

9



As determ ned by the court below, Petitioners did not nake
good faith assertions of their Fifth Amendnent privil ege agai nst
self-incrimnation:

The petitioners have objected to every
guestion posed to them including questions
as i nnocuous as those requesting their date
of birth, on the ground that the information
sought is protected by the Fifth Amendnent.
In essence, the petitioners have done
not hi ng nmore than raise a bl anket assertion
of their Fifth Amendnent privilege,
somet hing we have previously held is not
avail able to these petitioners because of
the civil nature of these proceedi ngs. See
Smith, 827 So.2d at 1029.

In re Commtnment of Sutton, et al, 884 So.2d 198, 201 2004 Fl a.

App. Lexis 11221, 29 Fla. L. Weekly D1721 (Fla. 2d DCA 2004).

| A Civil detainees under the Ryce Act
are not entitled to assert a
bl anket privilege against self-
incrimnation in the context of
pre-trial discovery in a civil
comm t nent proceeding

In the cases now consol i dated before this Court for review
the Petitioners have failed to nake good faith assertions of
their Fifth Amendnent privilege against self-incrimnation;
rather, they have effectively attenpted to assert a bl anket
immunity. As set forth nore fully below, Petitioners are not
entitled to any form of blanket imrunity in a civil commtnment

pre-trial discovery process.

10



The Petitioners’ argument ignores the fact that sexually
vi ol ent predator comm tnment proceeding are civil in nature, and
the State is entitled to obtain discovery pursuant to the
applicable Rules of Civil Procedure. The taking of depositions,
i ncluding the depositions of parties to the action, is one of
several perm ssible nmethods of obtaining discovery in a civil
case. Fla. R Civ. P. 1.280(a); Fla. R Civ. P. 1.310. The
Petitioners cannot refuse to be deposed when the rules provide
for the taking of their depositions.

Further, the State's proffered deposition questions are
relevant to the issues litigated in the civil conmm tnent
proceedi ngs. The proffered questi ons seek i nformati on regardi ng
the Petitioners’ prior crimnal offenses; participation in
mental health treatnent as well as general health questions; the
mul tidisciplinary teanmis diagnoses of Petitioners; t he
Petitioners’ behavior and activities in prison; and future pl ans
upon release into the community. These matters, anong others,
are routinely considered in establishing the existence of a
mental abnormality or personality disorder and assessing
dangerousness, in ternms of |likelihood that a person will comm t
sexually violent offenses if not commtted for treatnment; in
ot her words, such matters are relevant in determ ning whether a

person is a sexually violent predator. See, e.qg., In re Young,

11



857 P.2d 989 (Wash. 1993) (i n assessing whether an individual is
a sexually violent predator, details of his or her prior sexual
of f enses have sone bearing on the nmental state of the individual
and are highly probative of the person’s propensity for future
vi ol ence).

The Petitioners’ primary objection to being deposed in the
comm tnment proceeding is that conpelling them to answer
gquestions posed by the State violates their privilege against
self-incrimnation afforded by the Fifth Anendnment to the U. S.
Constitution and Article 1, Section 9 of the Florida
Constitution. The Fifth Amendnent privil ege agai nst conpul sory
self-incrimnation “can be asserted in any proceeding, civil or
crimnal....and it protects against any disclosures which the
witness reasonably believes could be wused in a crinnal
prosecution or could lead to other evidence that m ght be so
used.” Kastigar v. United States, 406 U.S. 441, 444-45, 92 S.
Ct. 1653, 1656, 32 L. Ed. 2d 212 (1972). As the court in Smth

determned, a civil detainee nust appear at the schedul ed
deposition and, when appropriate and necessary, nmake a good
faith assertion of the privilege against self-incrimnation.
827 So.2d at 1020. Upon the civil detainee properly raising a
Fifth Amendnent assertion of his privilege against self-

incrimnation, the trial court wll inquiry and render a

12



determ nation as to whether or not the deponent is required to
answer the particular question. |[If the court then conpels that
information be released to the state that would otherw se be
privileged, the record is clearly set regarding the creation of
a grant of immunity relating to that specific question and the
responses generated thereby. | bid. Not only is a civil
det ai nee under the Ryce Act afforded the ability to exercise his
Fifth Amendment right against self-incrimnation follow ng the
proper procedures to do so, he also has the ability to
establish, on the record, a subsequent claimof immunity.

Consequently, Petitioners’ attenpt to assert a blanket
privilege against self-incrimnation in the context of pre-tri al
di scovery in a civil comm tnment proceeding is inproper.

| B. Federal Application of the right

agai nst self-incrimnation in
civil cases

The United States Supreme Court has held that the Fifth
Amendnent privil ege against conpulsory self-incrimnation is
i napplicable to involuntary civil conmm tnment proceedings. See

Allen v. Illinois, 478 U. S. 364 (1986). In Allen, the Court

hel d that statenments nmade to a psychiatrist during an eval uati on
under Illinois’s Act could not be used in any future crimna
proceedi ng, but rejected a claim that the Fifth Anmendnment

allowed an alleged sexually violent predator to refuse to

13



participate in a psychiatric interview. 1d. at 367-68, 375. The
petitioner in Allen, like the Petitioners in the instant case,
claimed that, under In Re Gault, 387 U S. 1, 87 S.Ct. 1428, 18
L.Ed. 2d. 527(1967), sexually dangerous person proceedi ngs are
So punitive as to be considered “crimnal” for purposes of the
privilege against self-incrimnation. Allen, 478 U S. at 368.
Specifically, Allen argued that, since a person adjudged to be
a sexual ly dangerous person is commtted for an indeterm nate
period to a maxi num security psychiatric center operated by the
Departnment of Corrections, such comm tnent, regardless of its
| abel as “civil” or the State’'s express renedial purpose,
constituted the type of punishnment that Gault determ ned cannot
be inposed absent application of the privilege against self-
incrimnation. Allen, 478 U S. at 372.

The U.S. Suprene Court, however, wholly rejected the
argument that sexually dangerous person proceedings are
“crimnal” for purposes of application of the Fifth Amendment
privilege, and likewi se, rejected Allen’s reliance on Gault:

Gault’s sweeping statenment that °‘our

Constitution guarantees that no person shall
be ‘conpelled to be a wtness against

hi nsel f when he S threatened with
deprivation of his liberty,’” is plainly not
good | aw. Al t hough the fact t hat

incarceration may result is relevant to the
guesti on whet her the privil ege agai nst sel f-
incrimnation applies, Addington [v. Texas,

14



441 U.S. 418, 99 S.Ct. 1804, 60 L.Ed.2d 323

(1979)] denonstrat es t hat I nvol unt ary
comm tnment does not itself trigger the
entire range of crim nal procedur al

pr ot ecti ons.

The Allen Court recognized that Gault was distinguishabl e based

upon the contrast between the type of proceedings reviewed in

Gault, i.e., punishment for juvenile offenders, and the civil
comm t ment proceedi ngs reviewed under Allen. The U S. Suprene
Court in Addington v. Texas, 441 U.S. 418, 99 S.Ct. 1804 (1979),

clarified the distinction of proceedings in the juvenile justice
system

In [In re] Wnship [397 U S. 358 (1970)],
agai nst the background of a gradual
assimlation of juvenile proceedings into
traditional crim nal prosecuti ons, we
declined to allow the state’'s ‘civil |abels
and good intentions’ to ‘obviate the need
for crimnal due process safeguards in
juvenile courts.” 397 U. S. at 365-366. The
Court saw no controlling difference in |oss
of liberty and stignma between a conviction
for an adult and a delinquency adjudication
for a juvenile. Wnship recogni zed that the

basic issue - - whether the individual in
fact commtted a crimnal act - - was the
sane in both proceedings. There being no

meani ngful distinctions between the two
proceedi ngs, we required the state to prove
the juvenile’s act and intent beyond a
reasonabl e doubt .

There are significant reasons why different
st andards of proof are called for in civil
conm t nent pr oceedi ngs as opposed to
crimnal prosecuti ons. I n a civil
comm tment state power is not exercised in a
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punitive sense. Unli ke the delinquency
proceeding in Wnship, a civil commtment
proceeding can in no sense be equated to a

crim nal prosecuti on. [ ot her citations
om tted]

: Finally, the initial inquiry in a
civil conm t ment proceedi ng is very

different fromthe central issue in either a
del i nquency proceedi ng or a crimnal
prosecution. In the latter cases the basic
issue is a straightforward factual question
- - did the accused commt the act all eged?
There may be factual issues to resolve in a
conm tment  proceedi ng, but the factua

aspects represent only the beginning of the
inquiry. Whether the individual is nentally
ill and dangerous to either hinself or
others and is in need of confined therapy
turns on the neaning of the facts which nust
be interpreted by expert psychiatrists and
psychol ogi st s.

441 U. S. at 428-4209.

As a result of the findings of the Court in Addi ngton, although
Allen centered around the issue of self-incrimnation in the
context of a psychological exam nation, it is a reasonable
extension of the sane logic to pre-trial discovery in a civi
comm t ment proceedi ng. The Court specifically distinguishedthe
application of Gault, finding that it was inapplicable to civil
comm t ment proceedings that have as their purpose treatnent
rat her than punishnment. Such is the case now presented for
review to this Honorable Court.

In ['ight of the Supreme Court’s express finding that Gault

is “plainly not good |law,” the Petitioners’ reliance thereon is
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woeful ly m splaced. Essentially, the Court determ ned t hat each
state is free to deal with the problens presented by the Fifth
Amendnent privilege in its own way, and that a grant of use, and
derivative use, immunity confers the same protection on the
wi tness as does the privilege. This is true for Ryce Act civil
detai nees as well. See Smth, supra at 1030.

Ari zona and California have simlarly dealt with this issue
in the context of their sexually violent predator |aws. I n
Rom ey, the State sought to depose Thonpson, a respondent in an
action under Arizona s Sexually Violent Persons Act (“SVPA”), in
order to “discover factual information; gauge Thonmpson's
deneanor, credibility, and reaction to questioning; determ ne
whether to call him at trial; conpare his answers to prior
statenments; and to determ ne the issues for trial.” Id. at 119.
Relying on Allen, the Arizona appellate court held that the
Fifth Arendrment privil ege was not applicable to sexual ly viol ent
person proceedi ngs and was not a proper basis for Thonpson to
refuse to be deposed by the State. 1d. at 120.

Noting that the privilege against self-incrimnation had
been held not to apply to other civil comm tnent proceedi ngs
where the individual’s nmental condition was at issue and the
pur pose of the proceeding was treatnment rather than puni shnment,
t he appell ate court concluded that “[a]n SVP proceedi ng seeks a
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civil commtment for the purposes of treatnment rather than

puni shnment for the wunderlying offense” and that the Fifth
Amendnent privilege is inapplicable to SVP civil comm tnent

proceedings.” |d. at 124-25. See also, People v. Leonard, 93

Cal. Rptr. 2d 180, 190 (Cal. App. 2000)(proceedings under
Sexual |y Viol ent Predators Act were not crimnal for purposes of
the Fifth Amendnent guarantee against conpulsory self-
incrimnation); Inthe Matter of Hay, 953 P.2d 666, 679-80 (Kan.
1998) (privil ege against self-incrimnation does not apply to
civil commtnent proceedings under Kansas’s Sexually Violent
Predat ors Act).

Probably the nost vital prem se underlying the Petitioners’
argument in the instant petition is that sexually violent
predat or proceedings are crimnal or penal in nature. The
Petitioners’ prem se, however, ignores the fact that the United
States Supreme Court, in Kansas v. Hendricks, 521 U S. 346
(1997), found a very simlar sexually violent predator civil
conmmtnment statute to be civil, not <crimnal or penal.
Petitioners’ also fail to recognize this Court’s holding in
West er hei de, definitively determining that Florida s sexually
violent predator law is civil, not crimnal. The Petitioners’
argunments to the contrary nmust therefore fail

| C. Florida Application of the right
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agai nst self-incrimnation in
civil cases

“As to the privilege against self-incrimnation, we think
it beyond argunent that these proceedings are civil in nature
given the U. S. Suprenme Court’s decision in Kansas v. Hendri cks,
521 U. S. 345, 138 L.Ed.2d 501, 117 S.Ct. 2072 (1997).” Smit h,
827 So.2d at 1029. Because a civil comm tnment proceedi ng under
the Ryce Act is not a crimnal case, the absolute prohibition
agai nst taking a pre-trial discovery deposition does not apply.
| d. Al t hough parties in a civil action retain their Fifth
Amendment privil ege against self-incrimnation, a deponent is
required to attend his schedul ed deposition and make a specific
obj ections to particular questions, asserting, in good faith,
the privilege. As determ ned below by the Second District Court
of Appeal, the right against self-incrimnation in a sexually
vi ol ent predator civil commtnment proceeding is the sanme as a
witness in any other civil litigation. A civil detainee under
the Ryce Act “. . . cannot assert a blanket of protection, he
should make a good faith assertion of the privilege where
necessary.” In re Commtnment of Sutton, et al., 884 So.2d at
201; Smith, 827 So.2d at 1029-1030.

Petitioners’ continued reliance upon State ex rel. Vining

v. Florida Real Estate Comm ssion, 281 So.2d 487 (Fla. 1973) and
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Kozerowitz v. Florida Real Estate Comm ssion, 289 So.2d 391
(Fla. 1974) is erroneous. Both Vining and Kozerow tz base the
rational of their decisions upon the U S. Suprene Court’s
holding in Gault. Petitioners’ inproperly disregard the U S.
Suprenme Court’s ruling in Allen, holding that Gault is not only

di stingui shable in sexually violent predator civil conm tnment

proceedi ngs, but, is “plainly not good law.” Allen, 478 U S. at

373.

Civil comm tment proceedi ngs under the Ryce Act are readily
di stingui shable fromlaws that result in penal sanctions. “The
state’s purposes for the Ryce Act - - long-term nental health

treatment for sexual predators and protection of the public from
them - - are both conpelling and proper.” West er hei de, 831
So.2d at 104. As the U. S. Suprenme Court in Allen ruled:

The state has a legitimte interest under
its parens patriae powers in providing care
to its citizens who are unable because of
enotional disorders to care for thenselves;
the state also has authority wunder its
police power to protect the community from
t he dangerous tendencies of some who are
mentally ill. Addington, 441 U. S. at 426.

Measures taken by the state to protect the welfare and safety of
other citizens does not render the Ryce Act punitive. See

Al l en, supra.

This Honorable Court’s ruling in Wsterheide is further
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instructive:

The purpose of the rules of evidence is to
pronmote the ascertainment of truth. The
general rule provides that no person in a
| egal proceeding has a privilege to refuse
to be a witness or to disclose any matter,
except as otherw se provided in the evidence
code, another statute, or the Florida or
federal constitutions. See §890.501, Fla.
Stat. (2001).

A civil detainee under the Ryce Act is afforded no greater
rights under Florida's Civil Rules of Procedure than any other

witness in a proceeding other than a crimnal prosecution.?

2For purposes of clarification, it is inportant to address
and di spel the concerns raised by Judge Altenbernd in In Re
Comm t ment of Sutton, 828 So.2d at 1082, fn. 3, in which he
posits:

Al t hough we conclude that there are no constitutional
i npedi nents to a deposition of M. Sutton, it is not
clear whether the Florida Legislature intended that
such defendants would have rights against self-
incrimnation in these civil commtnent proceedings.
Conpare 8394.9155(1), Fla. Stat. (2000) (providing that
rules of civil procedure apply to proceedi ngs under
t he Act) with §394.13(3)(c), Fl a. St at .
(2000) (providing that person designated as sexually
vi ol ent predator ‘nust be offered personal interview,
if person ‘refuses to fully participate in interview,
mul tidisciplinary t eam may proceed with
recomrendati ons without interview). It seens a bit
i ncongruous that the defendant would not be required
to partici pate i n t he eval uati on of t he
mul tidisciplinary team but then could be conpelled to
gi ve a deposition.

The answer to clarify the court’s concernis sinple: timng.
At the point the personal interview is offered pursuant to
section 394.913(3)(c), there has been no determ nation of
probabl e cause, no petition has been filed and the respondent
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Smith, supra.

As a direct result of the U S. Suprene Court’s ruling in
Al l en, Respondent respectfully requests that this Honorable
Court revisit its rulings in Vining and Kozerowi tz, and overturn
t hose decisions in light of the newmy established |aw of the
U S. Suprene Court.

As a corollary, the Florida Supreme Court has expressly
rejected the applicability of the Fifth Anmendment privilege

agai nst self-incrimnationincivil comm tment proceedi ngs under

t he Baker Act. In re Beverly, 342 So. 2d 481, 488-89 (Fla.
1977). The court determ ned that the Fifth Amendnment privil ege

agai nst self-incrimnation had no applicability to statenments

made during a psychiatric exam nation:

my well be, and nost likely is, in the custody of the
Department of Corrections. The prelimnary screening process to
flag a particular inmate for possible designation as a sexual
vi ol ent predator is initially based upon his crimnal conviction
record. However, after a determ nation of probabl e cause, after
the petitionis filed, after respondent becones a civil detainee
and a civil litigation process has begun, the Florida Civil
Rul es of Procedure apply under section 394.9155(1), Florida
St at ut es. Under Florida’s Rules of Civil Procedure a civil
litigant can be deposed. A civil detainee under the Ryce Act
stands in the sane position as any other civil litigant after
probabl e cause has been determ ned and the petition has been
filed. Therefore, there is no incongruity, there is no discord

in the sections of the Act as set out above. There is a
rational, well-reasoned distinction based upon the status of the
civil commtnent process at the point in tinme during the

procedure that each section is triggered.
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The Fifth Amendnent privilege is not
designed to protect any disclosures which
are made by a nental patient during a
psychiatric exam nation and which will |ead
only to an assessnent of his nental or
enotional condition. The privilege has no
application in commtnent proceedings so
| ong as the proceedi ngs do not entangle him
in any crimnal prosecution. Dower v.
Director, Patuxent, supra; In Re O Neill,
536 P.2d 552, 554 (Or. App. 1975); Sas v.
Maryl and, supra.

The exclusion, at any subsequent crim na

prosecution, of any adm ssions, information

or evidence divulged by the person being

exam ned, would suffice to protect his

constitutional rights.
342 So. 2d at 488-89. Thus, to the extent any incrimnating
information is disclosed in discovery, the patient is granted
immunity and the incrimnating information may not be used in
any subsequent crimnal prosecution. The privilege, however
does not bar the disclosure of such information.

Al t hough the holding in Beverly involved applicability of
the Fifth Amendnment privilege to involuntary civil conm tnment
proceedi ngs under the Baker Act, the reasoning of the Florida
Suprenme Court is equally applicable to sexually violent predator
civil comm tment proceedings. The Second District Court of
Appeal in Smith, also determ ned that the proper way for a civil

detainee to assert a Fifth Amendnent privilege is to attend the

deposition and, upon questioning, raise a good faith assertion
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to the privilege. The court opined that, if the civil detainee
is then conpelled by the trial court to answer the question, “a
clear record can be nade regarding the State's grant of
immunity.” 827 So.2d at 1030. Therefore, although not in the
context of a psychiatric evaluation as reviewed in Beverly the
result will be the sane through the proper exercise of a civi
detainee’s Fifth Amendnent privil ege.

__ Petitioners’ reliance upon Departnent of Business and
Pr of essi on Regul ati on v. Cal der Race Course, 724 So.2d 100 (Fl a.
1st DCA 1998); Galbut v. City of Mam Beach, 605 So.2d 466
(Fla. 3d DCA 1992); State ex. rel. Jordan v. Pattishall, 126 So.
147 (Fla. 1930); Lester v. Departnent of Professional &
Occupational Regulations, 348 So.2d 923 (Fla. 1st DCA 1977);
Sol I oway v. Departnment of Professional Regul ation, 421 So.2d 573
(Fla. 3d DCA 1982) is |likew se m splaced. The court in Calder
relied upon the statutory |anguage itself in that case which
provided for alternative results that could be either
“adm nistrative, civil or crimnal in nature.” Clearly, the
statutory |anguage itself provided for the potential of a
crimnal prosecution. Gal but, Lester, Gordon, Solloway and all
the cases footnoted by Petitioners reflect distinguishable
cases in which the courts were faced with a statute or

regul ation that provided, on its face, for “penalties” or
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“sanctions” that determ ned themto be “penal in nature.” See
Petitioners’ Initial Brief, pp. 13-15.

Petitioners’ sweeping conclusion, unsupported by case |aw
or logic, that “[t]he penal nature of the regul atory statutes at
issue in the above cases is insignificant conpared to the penal
nature of 8394.910, et seq., Florida Statutes,” once again
denonstrates Petitioners’ total disregard of the current state
of the law, both state and federal. See Petitioner’s Initia

Brief, pg. 15. As the U S. Suprenme Court in Hendricks advised:

The Cour t has recogni zed t hat an
i ndi vidual’s constitutionally pr ot ect ed
interest in avoid-ing physical restraint nmay
be overridden even in the civil context:

‘The liberty secured by t he
Constitution of the United States
to every person within its

jurisdiction does not inport an
absolute right in each person to

be, at all times and in all
circunstances, wholly free from
restraint. There are manifold

restraints to which every person
is necessarily subject for the
conmon good. On any other basis
organi zed society could not exist
with safety to its nenbers.’
Jacobson v. Massachusetts, 197
us 11, 26, 49 L.Ed. 643, 25
S.Ct. 358 (1905).

Accordingly, States have in certain narrow
circunmstances provided for the forcible
civil detainment of people who are unable to
control their behavior and who thereby pose
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a danger to the public health and safety.
It thus cannot be said that the
involuntary civil confinement of a limted
subcl ass of dangerous persons is contrary to
our under st andi ng  of ordered liberty.
[citations om tted]
521 U. S. at 356-57.
The Ryce Act does not provide for future crimnal
prosecutions, nor does it provide for sanctions or an assessnent

of penalties. Further, as the Second District Court in Smth
found, if information sought by the state attorney in a civil
comm tment pre-trial deposition is objected to as seeking
privileged information, then, the proper nmechanismfor reviewis
to state the objection on the record for review and the future
determ nation of possible imunity if the answer is conpell ed.
This logic is directly aligned with the U S. Supreme Court in
Al l en, finding:

This Court has never held that the Due

Process Clause of its own force requires

application of the privilege against self-

incrimnation in a noncrimnal proceeding,
where the privilege claimant is protected

agai nst his conpelled answers in any
subsequent crimnal case. W decline to do
so today.

478 U. S. at 374.
As this Court has determned, the Ryce Act is civil in
nature. Westerheide. The taking of a pre-trial deposition in

conpliance with the Florida Rules of Civil Procedure does not
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convert a civil conmm tnment proceeding into a crimnal
prosecuti on. Petitioners have no Fifth Amendnent privilege
agai nst bei ng deposed in the civil comm tnment proceeding.

| D. The Ryce Act Does Not 1 npose
Sancti ons

Civil commtnment in Florida has never been regarded as

puni shnent, nor is civil commtnent properly defined as a
‘sanction’. As the Supreme Court of the United States found in
Hendricks, civil commtnent is a “classic exanple of non-
punitive detention.” 521 U S. at 363. In Westerheide, this

Court specifically found:

The Legislature has determ ned that these
i ndividual s pose a risk to society because
there is a high likelihood that they wll
engage in repeat acts of predatory sexual
vi ol ence. See: 8394.910, Fla. Stat. (2001).
‘“I'ncapacitation my be a legitimte end of

the civil law and does not necessarily | ead
to the conclusion that the Ryce Act is
punitive.

West er hi ede, 832 So.2d at 102; citing Hendricks, 521 U.S. at
365-66. Petitioners’ argunent is wthout nerit.
| SSUE 1|
DOES THE RYCE ACT VI OLATE EQUAL PROTECTI ON
BY CREATI NG DI FFERENT CLASSES OF MENTALLY
| LL | NDI VI DUALS REQUI RI NG TREATMENT?
( RESTATED)
Cl assifications created by the Ryce Act and the Baker Act,

different classes of nentally ill individuals, are not suspect
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cl asses and are not simlarly situated for purposes of an equal
protection claim 8394.910, Fla. Stat.

Petitioners have failed to denpbnstrate express conflict in
accordance with Rule 9.030(a)(2)(A) (iv) relating to a denial of
equal protection wunder the law to warrant a granting of
jurisdiction by this Court. This matter has already been
definitively addressed by this Court in Wsterheide. As
determned by this Court the Ryce Act does not violate due
process based upon the recognition of a narrow y-defined cl ass
of citizens that represent a real and direct societal threat and
who are subject to special procedures of involuntary civil
comm t ment separate and distinct fromthose applicabl e under the
Baker Act. Westerheide, 831 So.2d at 111.

Further, sexually violent predators are defined by the
| egislature as a small but extremely dangerous nunber of
i ndi viduals who do not have a nental disease or defect that
renders them appropriate for involuntary treatment under the
Baker Act. The Florida Rules of Civil Procedure apply in Ryce
Act proceedings. 8394.9155(1), Fla. Stat. The Il egislature
specifically provided:

I n contrast to persons appropriate for civil
comm tment under the Baker Act, sexually
viol ent predators generally have antisoci al
personal ity features which are unanenable to
exi sting ment al illness treat ment
nodal ities, and those features render them

28



§394. 910,

likely to engage in crimnal, sexually

vi ol ent behavi or. The Legislature further
finds that the |ikelihood of sexually
vi ol ent predators engaging in repeat acts of
predatory sexual violence is high. The

exi sting involuntary comm tnent procedures
under the Baker Act for the treatnent and
care of mentally ill persons are inadequate
to address the risk these sexually violent
predators pose to society.

Fla. Stat. This recognized and well-reasoned

di stinction between those individuals subject to Baker Act

proceedi ngs and those individuals determned to be sexually

violent predators is neither arbitrary nor artificial.

put, those individuals subject

Si mply

to Baker Act proceedi ngs are not

simlarly situated as those determned to be sexually viol ent

pr edat or s.

The United States Supreme Court in Hendricks:
recogni zed t hat an I ndi vi dual * s
constitution-ally protected interest in
avoi di ng physi cal restraint may be

overridden even in the civil context:

“The liberty secured by the
Constitution of the United States
to every per son Wi t hin Its

jurisdiction does not inport an
absolute right in each person to

be, at al | times and in all
circunstances, wholly free from
restraint. There are manifold

restraints to which every person
is necessarily subject for the
conmmon good. On any other basis
organi zed society could not exist
with safety to its nenbers.’
Jacobson v. Massachusetts, 197
us. 11, 26, 49 L.Ed. 643, 25
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S.Ct. 358 (1905).

Accordingly, States have in certain narrow

circunstances provided for the forcible

civil detainment of people who are unable to

control their behavior and who thereby pose

a danger to the public health and safety.
Hendri cks, supra at 356-57.

Petitioners’ argunents raise no points of conflict or new

i ssues that have not already been resolved by the United States

Suprene Court and this Honorable Court regarding their alleged

due process clains. See generally, Hendricks, supra; Allen

supra; Westerheide, supra. Consequently, Petitioners’ should be

deni ed.

1. A Deposition of the State Attorney in a
civil commitnent trial is not the
deposition of the State. counsel for
the Petitioner is not a party-in-
interest for pur poses of Ci Vi

di scovery

This new sub-issue is not properly before this Court for
revi ew. This issue was not raised below and is now being
presented for the first time to this Court upon appeal. As
such, this issue has not been properly preserved and this Court
should decline to address this issue as presented by
Petitioners. Trushin v. State, 1981 Fla. Lexis 2836 (July 30,
1981).

Shoul d this Court disagree with the foregoi ng argunent, the
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Respondent alternatively argues that the court in State v.
Donal dson, 763 So.2d 1252 (Fla. 3d DCA 2000) properly determ ned
that a civil detainee under the Ryce Act is not entitled to take
the deposition of the state’s counsel. “Taking the deposition
of opposing counsel in a pending case is an extraordi nary step
which will rarely be justified.” 1d. at 1254. The Petitioners’
ability to depose the nmultidisciplinary team as well as any
ot her experts or w tnesses appearing on behalf of the state,
sufficiently provides a civil detainee the ability to fully

prepare for the civil commtment trial in accordance with the

applicable Florida Rules of Civil Procedure. Petitioners’
argument is nonsensical at best, and cannot denonstrate
di sparate treatnent. Not ably, there is no provision for the

state to depose the public defender or any other private counsel
representing a civil detainee. This claimshould be dismssed
or, alternatively, denied.

ISSUE 111

DOES THE RYCE ACT VI OLATE A CIVIL DETAI NEE' S
RIGHT TO PRIVACY UNDER THE FEDERAL AND
FLORI DA CONSTI TUTI ONS? ( RESTATED)

Civil commtnment proceedings under the Ryce Act do not
violate a civil detainees right to privacy. Petitioners assert
that the taking of their depositions in pre-trial discovery in
the civil commtnent proceedings violates their right to

privacy. However, the right to non-disclosure of intimte
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personal information has not been deemed to be a fundanenta
right in the context of sexual predator civil comm tnent
pr oceedi ngs. In In re Detention of Canpbell, 986 P.2d 771
(Wash. 1999), Canpbell, a detai nee under the WAshi ngton sexually
vi ol ent predator civil commtnent |aw, argued that his privacy
rights were violated by the disclosure of the intinmate personal
information contained in his court file. The Washi ngton Suprene
Court rejected Canpbell’s claimand held that his right to non-
di scl osure of such information was not fundanental and could be
di m ni shed when there is a legitimate state interest at stake.
The court held that the state has a legitinmate interest in
public safety, to which sex offenders pose a threat, and this
justifies sex offenders’ reduced expectation of privacy.
Campbell, 986 P.2d at 778. Under this rationale, the
Petitioners’ privacy interests are |ikew se outwei ghed by the
State’s interest in public safety.

Upon review below, the district court, when considering
Petitioners’ privacy argunents, rul ed:

Al though a person’s thoughts nmay be

protected as private, in the context of
t hese proceedi ngs, any ri ght t hese
petitioners may have to keep their thoughts
private is |ikewi se outweighed by the
State’s i nt erest in obt ai ni ng t he
informati on sought by this question. See

Shaktman v. State, 553 So.2d 148 (Fla.
1989) (noting that the right of privacy
demands that individuals be free from
uninvited interference into their thoughts
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and acti ons unl ess t he i ntrusi on is
warranted by a conpelling state interest).

Sutton, 884 So.2d at 205. The court further determ ned:

The petitioners have not offered any
expl anati on regarding how these questions
intrude into an area in which they have a
| egiti mate expectation of privacy, nor have
we been able to deduce one in |light of the
fact that section 394.921, Florida Statutes
(2002), allows the disclosure of this type
of information to, anong others, the state
attorney.

Sutton, 884 So.2d at 204. The fact that Florida has a specific

constitutional provision protecting citizens’ right to privacy,
does not alter this conclusion. Art. I, 8 23, Fla. Const. See
Smith, supra.

I n conparison, California also protects its citizens’ right
to privacy in its state constitution:

Al |l people are by nature free and i ndependent and have

i nali enable rights. Among these are enjoying and

defending life and |liberty, acquiring, possessing, and

protecting property, and pursuing and obtaining

saf ety, happi ness, and privacy.
Art. 1, 8 1, Cal. Const. |In People v. Martinez, 105 Cal. Rptr.
2d 841 (Cal. App. 2001), Martinez argued that his right to
privacy had been viol ated because the deputy district attorney
was all owed to exam ne his psychol ogi cal records obtained for
pur poses of proceedings under California s Sexually Violent

Predat ors Act (“SVPA"). The appellate court noted that, to

prove a violation of the privacy guarantee contained in the
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California Constitution, “one nmust establish a legally protected
privacy interest, a reasonable expectation of privacy in the

ci rcunst ances, and conduct constituting a serious invasion of

the privacy interest.” Martinez, 105 Cal Rptr. 2d at 846-47.
However, “even if one establishes these elenents, a
constitutional violation may still not be found where the

invasionis justified by conpeting or countervailing privacy and
nonprivacy interests.” 1d. at 847. The court in Martinez
further found that:

| nvasion of a privacy interest is not a violation of
the state constitutional right to privacy if the
invasion is justified by a conpeting interest.

Legitimate interests derive from the legally
authorized and socially beneficial activities of
governnment and private entities. . . . Conduct

alleged to be an invasion of privacy is to be
eval uated based on the extent to which it furthers
legitimate and i nportant conpeting interests.

Id. at 850.

Al t hough a person’s nedi cal history, including psychol ogi cal
records, is one of the nmore intimte and personal areas
protected by the right to privacy, the appellate court held that
a sex offender’s right to privacy was not violated in
proceedi ngs under the SVPA. Martinez had a dimnished
expectation of privacy concerning his psychol ogi cal records and
the deputy district attorney’s exam nation of those records
constituted only a mniml invasion. Further, the invasion was

deened justified by the conpelling public interest underlying
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the SVPA - which is the identification, evaluation, and
comm t nent of potential sexually violent predators - and by the
State’s need to make an independent and infornmed decision
whet her or not to seek comm tnment of a particular individual.

|d. at 849-51.

Li kewi se, inthe instant case, the Petitioners’ thoughts and
i deas, including any deviant sexual thoughts or fantasies, are
relevant to the issue whether they are sexually violent
predators. Although necessarily invasive, the assistant state
attorney is justified in pursuing these areas of inquiry given
the conpelling state interest in identifying, evaluating and
commtting sexually violent predators. nquiry into these
matters is necessary to devel op a conprehensive, accurate, and
up-to-date inpression of the Petitioners.

The Sexual Predator: Law, Policy., Evaluation and Treatnent,

(Civic Research Institute: Kingston, N.J. 1999) (eds. Anita
Schl ank and Fred Cohen), contains a chapter authored by Harry M
Hoberman, a clinical and forensic psychol ogist who is on the
faculty of the University of M nnesota Medical School. Hi s
chapter in the treatise, entitled “The Forensic Eval uation of
Sex Offenders in Civil Commtnment Proceedings,” details the
mat eri al s whi ch any eval uati ng nental health professional shoul d

revi ew and consi der. Thus, Hoberman states that a “principle of
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forensi c psychol ogi cal evaluations is the reviewof all rel evant
records made available for the purposes of the evaluation and
report.” Id., Chapter 7, at 7-11. Furthernore, “[t]he types of
records that should be made available to an eval uator include,

but are not limted to:

Crimnal investigation reports, interviews
with both of fenders and victins about sexual
of f enses, including those that remai n
all ega-tions and those that result in

convi cti ons;

Mental health records and previous assess-
ments, including actual test results or
interpretive reports;

Legal proceedi ngs where charged sexua
of f enses wer e adjudi cat ed;

Pre-sentence investigations, parole, and
probati on reports and records;

Correctional systemrecords, including those
pertaining to education, work, gener al
ment al heal t h, medi cal , di sci pli ne,
di sposition plans and specific sex offender
eval uations and treatnent records; and

Juvenile records of crimnal behavior and
correctional and treatnent experiences,
particularly if a history of juvenile sex
of f endi ng exi sts.

ld. at p. 7-12. Hoberman details the uses to which such records

my be put, as psychol ogi cal significance attaches to
contradictory information which the evaluated person gives to
ot her individuals over a period of tine. Additionally, the

records “often denonstrate that sex offenders’ perceptions of
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t hensel ves have often differed nmarkedly from those who have
evaluated them” 1d. “Third, the records can be critical to the
determ nation of a respondent’s sexual offending history and t he
presence of psychiatric conditions; they are also essential for
providing the basis for key actuarial rating scales for future
dangerousness and for describing these and other el ements which
can provide the basis for a determnation of the relative
probability of sexual reoffending.” Id. The docunentary history
then takes on a greater role when the clinical interview is
conducted, serving as a red flag for possible fal sehoods by the
interviewed person, and serving to highlight psychologically
significant mnim zations or rationalizations. Id. at pp. 7-22,

et seq. Absent such docunentation, the expert would be limted

to “self-reporting” by the interviewed person - an individual
who has an obvious interest in falsifying events to mani pul ate
the course of the evaluation.

Beyond such docunentary records, the author also asserts
that experts conducting forensic evaluations should rely on

information from “col |l ateral sources” as well. Id. at p. 7-12.

“Collateral information is usually obtained from persons who
have varying degrees of famliarity with the party, particularly
in capacities that relate to the psychol ogical questions at
hand.” Id. at 7-13. Hoberman conti nues:

The forensic evaluation of PPSPs al nost
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al ways involve substanti al ampunts  of
records, which are, in effect, collateral
sour ces. However, the evaluator may feel
the need to contact particul ar individuals,
including victinms, treatnment providers, and
correctional case managers or
par ol e/ probati on of ficers to obt ain
addi tional information or clarifica-tions of
such material in the records. |[bid.

Clearly, the state has a conpelling interest that overrides
an individual civil detainee’s right to privacy in this limted
context. As such, the pre-trial discovery is perm ssible and
warranted to fully prepare the state’'s case in the civil
comm t ment proceeding. Petitioners’ clains should be denied and
the rulings of the trial court and the Second District Court of
Appeal should be affirnmed.

| SSUE |V
WHETHER THE TRI AL COURT DEPARTED FROM THE
ESSENTI AL REQUI REMENTS OF LAW BY PERM TTI NG
THE STATE TO TAKE THE PRE- TRI AL DEPCSI TI ON
OF ClIVIL DETAINEES UNDER THE RYCE ACT IN
ACCORDANCE W TH THE FLORI DA RULES OF ClVIL
PROCEDURE? ( RESTATED)

Al t hough the Petitioners inproperly attenpted to assert
bl anket inmmunity in direct contravention of the hol dings of the
Second District Court of Appeal, the trial court did conduct a

t hor ough revi ew of the proffered questions and stated objections

thereto.® Wth regard to matters granting or limting discovery,

3See generally Inre Commtnment of Smth, 827 So.2d 1026
(Fla. 2d DCA 2002); In re Comm tnment of Singleton, 829 So.2d
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the trial court has the discretion to make such rulings.
Further, ‘[t]he trial court has the ultimate responsibility to
determ ne whether the witness's refusal to answer questions is
in fact justifiable under the privilege.’ In re Conm t ment of
Sutton, et al., 884 So.2d at 202, citing MS.S. v. DeMio, 503

So.2d 1384, 1386 (Fla. 5th DCA 1987). “The trial court has
broad di scretion to determ ne what answers provi ded i n di scovery

may incrimnate or tend to incrimnate a litigant.” | bi d.
citing DelLisi v. Smth, 423 So.2d 934 (Fla. 2d DCA 1982).

Considering this scope of review, the district court bel ow
further determ ned:

The petitioners have failed to denonstrate
that the trial court departed from the
essential requirenments of lawinits rulings
on their Fifth Amendnent clainms. The record
reflects that the petitioners presented no
argument to the trial court regarding nost
of their Fifth Anmendnent objections. W th
respect to the objections that they did
argue, the trial court properly limted the
scope of inquiry where the questions on
their face appeared to call for a
potentially incrimnating response. To the
extent that the trial court did not sustain
the petitioners’ objections, it was wth
respect to questions that on their face did
not appear to call for an incrimnating
response. The petitioners’ concl usory
argument that the responses to those

402 (Fla. 2d DCA 2002); In re Comm tnment of Beikirich, 828
So.2d 421 (Fla. 2d DCA 2002); In re Commi tnment of Santi ago,
839 So.2d 788 (Fla. 2d DCA 2003).
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guestions ‘may well include’
easily include incrimna-ting

or ‘could
i nformati on

is not adequate to neet their burden to

denonstrate that there is

possibility that the answer

a realistic

to those

questions could be used to convict themof a

crime. [citations omtted]

In reviewing the specific propounded discovery questions and

Petitioners’ objection thereto, the court further ruled:

The petitioners have failed to denonstrate

that any irreparable harmw ||

cone to them

from disclosure of the information they

contend is irrelevant. Nor have the
petitioners met their burden to denpnstrate
that they will be harnmed by the discovery
they claim is burdensone. An obj ection

claimng an undue burden in responding to
di scovery requests nust be supported by
record evidence, such as an affidavit
detailing the basis for claimng that the
onus of supplying the information or
documents is inordinate. Topp Telecom Inc.
v. Atkins, 763 So.2d 1197 (Fla. 4th DCA

2000). The petitioners did not

make such a

showi ng; instead, they relied on unsupported
and conclusory clainms of undue burden and

expense.

In re Comm tment of Sutton, et al., 884 So.2d at 202-203. I n

| i ght of these reviews, by both the trial

court and the district

court, Respondent makes the follow ng argunents regardi ng each

propounded pre-trial discovery question:

IV A Question Group 1: Questions Regardi ng Persona

Background | nfornmation

Sm th,

IV A (1) Questions l1a - 1k, re:

Beikirich, Singleton, Rhoades and
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DeMar co*
la. What is your date of birth?

1b. \Where were you born?
1c. I n what towns have you lived?
1d. What is your educational background?
le. Do you have any kind of special
pr of essi onal training?
1f. What kinds of jobs have you held

during your lifetime?

1g. Are you now or have you ever been
married? |If so, to whom and when?

lh. Have you ever gone by any nane
ot her than ?

4 The proposed deposition Questions and objection thereto
were considered at a hearing held on May 27, 2003 before the
Honor abl e Robert Bennett in In re Commtnment of John R
Bei kirich; Case No. 2001-CA-2681, In re Conmm tment of Jerry Wade
Rhoades; Case No. 2001-CA-3898, In re Commtment of Keith
Norwood Smith; Case No. 2001-CA-13204, and In re Comm tnent of
Edward A. Singl eton; Case No. 2000-CA-0094 in the circuit court
of the Twelfth Judicial Circuit, in and for Sarasota County,
Fl ori da. The proposed deposition Questions and objections
thereto in In re Commtnent of George Sanuel DeMarco; Case No.
2003- CA- 2802, were heard in a separate hearing held before Judge
Bennett on June 10, 2003. The court advi sed counsel that, for
pur poses of his ruling on the specific proposed Questions and
obj ections, he was directing themto rely upon the transcripts
from the five previous cases in which he had reviewed the
i ndi vi dual proposed deposition Questions, that his ruling were
consistent with those prior rulings. Judge Bennett did state
this adoption of record would be with one proviso: * . absent
new argunent fromthe defense as to any specific Question.” See
DeMarco, R 0238. Counsel raised no new argunent to any of the
specific questions. See DeMarco, R 0239-40.
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[i. \Wat are the nanes of your
bi ol ogi cal parents? Are they
living or deceased?
1lj. Do you have any siblings? If so,
what are their nanes and current
addr esses?
1k. Do you have any chil dren?
ee Smth, R 0075-0078; Beikirich, R 0076-0079; Singleton, R
0081- 0084; Rhoades, R. 0075-0078; DeMarco, R 0078-0080.

The State’s proffered deposition questions are relevant to
the issues presented during the civil commtnent trial. It is
relevant to learn information concerning the civil detainee, his
fam lial support, his famlial background, and his educationa
and work history to enable the jury to make a determ nation
about the future care and treatnment of the detainee. The trial
court, in considering the relevance of this section of
guestions, stated that:

whet her or not a person’'s personal and
pr of essi onal support system woul d be
rel evant to the issue of whether or not they
shoul d be confined in a secure facility for
long term control, care and treatnent.

Cbvi ously there are certain types of nental
abnormalities and personality disorders

people are still able to function within
various types of structured environnents,
one of which has to do with -- some of
which relate to famly, work. That sort of
t hi ng.

You don’t think the State has an interest in
determ ning with each person, not just with
these folks, but wth each person, that
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cones to us at one of these kinds of cases
whet her or not community support and
i nvolvenent with the person would be
sonet hing that needed to be addressed?

ee Smith, R 0118.° The trial court after hearing further

argument of counsel for the Petitioner and the State ruled: *“I

will overrule the objections to Questions 1la through k, and
we' Il have to see how this plays out at trial, whether or not
t he questions are asked. But for purposes of discovery, and

whet her or not they are relevant or material with regard to an

i ndi vi dual respondent, that’'s sonmething that we’'ll have to
det er m ne. But certainly for discovery purposes the Court
t hi nks those are perm ssible issues.” See Smth, R 0120. The

information requested in these questions is not privil eged under
to the Fifth and Fourteenth Amendnents of the U S. Constitution.
Further, the Petitioners’ right to privacy, due process of |aw

and equal protection guaranteed by the U S. Constitution, and

SFor purposes of brevity in review given the extensive,
yet repetitive nature of the records below, the cite to the
record for Petitioner Smith is the sanme transcript of the
heari ng before Judge Bennett on May 27, 2003, since the
heari ng was consolidated for Petitioners Smth, Beikirich,

Si ngl eton and Rhoades. Although a separate hearing was held
for Petitioner DeMarco, the trial judge advised that his
rulings fromthe nmain hearing for Petitioner Smth, et al.,
woul d be adopted for purposes of the propounded questi ons,

obj ections and rulings thereon. Consequently, the record cite
to “Smth, R __ " is intended to include argunent for al
Petitioners except Petitioner Sutton. Petitioner Sutton has
different record cites which are noted accordingly in this
Answer Bri ef.
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the Florida Constitution has not been violated as those rights
are accorded to civil commtnment detainees. The propounded
inquires are neither irrelevant and immterial, nor are they
cunmul ati ve. As the plain |anguage of Florida Rule of Civil
Procedure 1.280(b) (1) provides:

Parties may obtain discovery regarding any

matter, not privileged, that is relevant to

the subject matter of the pending action.

: It is not a ground for objection that

the information sought will be inadm ssable

at the trial iif the information sought

appears reasonably calculated to |l ead to the

di scovery of adm ssi bl e evidence.

The Respondent is not bound to accept the Petitioners’
stipulations as to prior convictions. Especially in the context
of a sexually violent predator civil conmm tnment proceeding, the
prior convictions extend further than the adjudication or
judgment itself. Critically, the nature of the sexually viol ent
acts themsel ves are part of the civil commtnent review process
needed to determ ne the pivotal question of whether or not a
civil detainee is a sexually violent predator and whet her he can
control his behavior. Consequently, it is not only necessary,
it is required that the court | ook beyond the actual conviction
to the acts thensel ves. The Ryce Act provides that in the civil
comm t ment process the “court nmay consider evidence of prior
behavi or by a person who is subject to proceedi ngs” under the

Act. 8394.9155(4), Fla. Stat.
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Petitioners’ argunent that pre-trial discovery should be
excl uded because psychol ogi cal eval uati ons were conducted by the
state’s experts is without nerit. Again, tinmngis an issue to
be consi dered. The initial evaluations are done at the pre-
probabl e cause stage of the civil commtnment process. Duri ng
the tinme between the evaluations and rendering of the expert
opinions and the civil commtnment trial itself there may have
been a change of circunstances or additional informtion my
have becone available that requires inquiry of the civil

detainee to fully address the elenents at trial. See also

Romey, supra. To disallow this basic litigation tool would be
akin to an open invitation to trial by anbush, a thing best |eft
in the past.

As the court below determ ned, Petitioners’ failed to
support their claimthat the discovery sought by the state was

undul y burdensone; rather, .they relied on unsupported and
conclusory claim of undue burden and expense.” Sutton, 884
So. 2d at 203.

The trial ~court <correctly overruled the Petitioners’
obj ections to Questions 1la through 1k as set forth above.

Absent a showi ng of an abuse of discretion, the trial court’s

det erm nation nust be deened to be correct. See Gray v. State,

640 So. 2d 186 (Fla. 1st DCA 1994), and Wuodson v. State, 739

45



So. 2d 1210, (Fla. 3rd DCA 1999).

|V B. Question Group 2: Questions Regarding Prior
Crimnal Record O Detainee

IV B. (1) Questions 2a - 2b, re: Smth,
Bei kirich, Singleton, Rhoades and
DeMar co

2a. Were you convicted of the follow ng crines:
| ndex offenses listed pertaining to each
civil detainee in sexually violent predator
peti-tion. (Appendix #_ ) If so, describe
your understandi ng of the factual basis for
each charge, the nature of the disposition
(i.e. plea or trial), and the sentence
i nposed (i ncluding any subsequent vi ol ati ons
of parole or probation).

2b. If you plead to the afore-nmenti oned cri m nal
cases, did you enter a plea of guilty or no
contest? Did you enter a plea because you
t hought that you were actually guilty of the
crinmes all eged or because you thought it was
in your best interest to enter a plea.
See Smith, R 0078-0079; Beikirich, R 0079-0080; Singleton, R
0084; Rhoades, R 0078; DeMarco, R. 0081.
After listening to argunment of both counsel, the trial court
overruled the Petitioners’ objections to Question 2a and 2b.
See Snmith, R 0127.

IV B.(2) Questions 1 - 3, re: Sutton®

6Deposi ti on questions propounded by the State Attorney in
In re Comm tnent of Duane Edward Sutton; Civil Action No. 14-
2001-CA-221, in the circuit court of the Twel fth Judici al
Circuit, in and for DeSoto County, Florida, were reviewed at a
hearing held on May 13, 2003 before the Honorabl e Robert
Bennett. See Sutton, R 0096-0178.
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Questions 1 and 3 originally propounded to Petitioner
Sutton, were subsequently w thdrawn by the state attorney;
consequently, are not at issue for purposes of this review. See
Sutton, R 0157-0161.

Question 2 read:

Were you convicted of two counts of
Attenpted Sexual Battery of a Child under 12
years in DeSoto County Crim nal Case #94-
302-F on Decenber 15, 1995? |f so, describe
the factual basis for that charge, the
nature of the disposition and the sentence
t hat was i nposed.

Question 2 was permtted by the trial court bel ow. However,
this question was limted by the judge accordingly: “but require
an answer that it be limted specifically to the two incidents
for which he was charged and convicted.” See Sutton, R 0159-
0160. Inportantly, it is noted that this question has not been

properly preserved for appeal, this question was conceded by

Petitioner below during the following discussion with Judge

Bennet t:

COURT: Okay. How about the second
Question?

STATE: The second Question would be:
Were you convicted of two counts
of attenpted sexual battery of a
child under 12 by person over 18
in DeSoto County Crim nal Case No.
94- 302CF on Decenber 15th, 1995.

COURT: That one - - well, | don’t know.

| would never deign to speak for
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M . Cosden. | believe that that
one you indicated was not at
I ssue.

COSDEN: That is correct, Your Honor. 1It’s
not an issue, the best evidence
woul d be the judgnent that Judge
Parker issued on June 14th, 1996
and the sentence that’'s attached

to it.
COURT: Ckay.
COSDEN: |’ m not going to argue about that.
See Sutton, R 0157-0158. Al t hough there followed sonme

additional clarification as to extent of the question, the
guestion itself was not properly objected to by Petitioner
bel ow. See Sutton, R 0159-0161. Consequently, any objection
to Question 2b was effectively waived and is not properly

presented for review to this Honorable Court. Trushin, supra.

IV B.(3) Question 2cC, re: Smi th,
Si ngl et on, Bei kirich, Rhoades,
DeMar co

2c. Pl ease describe your famlial relationshinp,
if any, with the victinms and ot her w tnesses
involved in the aforenentioned crimnal
cases.
See Smth, R 0079; Beikirich, R 0080; Singleton, R.0085;
Rhoades, R. 0079; DeMarco, R. 0082.
As to Question 2c, the trial court allowed the question,

l[imting it by instructing that the court would “permt them

[the State] to establish whether the Respondent is related by
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bl ood, or marriage to the particular witness.” See Smth, R
0128.

IV B.(4) Question 4, re: Sutton

As phrased, Question 4, is as foll ows:

4. Pl ease describe your relationship with the
w tnesses involved in the DeSoto crim nal
case, including but not limted to: John

Paul Kennedy, Jr., Mary Anne Kennedy, Hel en
Frasier, and Anne Frasier.

The trial court also allowed Question 4 to be asked. See
Sutton, R 0162, 0074.

Petitioners’ claimthat this question sought information
that may be internal to the famly, therefore, invaded their
right to privacy. Upon review, the district court found that
Petitioners failed to denonstrate that they have a legitimte

expectation of privacy with respect to this type of information:

We find no nerit in this contention because
the trial court limted the State’s inquiry
to whether the petitioners are related by
blood or marriage to the wvictinms or
wi tnesses. Gven this information, there is
no possibility that the question m ght seek
i nfformation that is ‘internal to the
famly.’

Sutton, 884 So.2d at 204.

IV B.(5) Questions 2d - 2f, re: Smth,
Bei kirich, Si nal et on, Rhoades,
DeMar co.

2d. Did you have nay kind of physical or sexual
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2e.

2f .
See Smith,
0085-0086;

The trial court allowed Questions 2d, 2e, and 2f
answer ed but

charged in the information.” See Smth, R 0128-01209.

|V B.

As phrased, Questions 5, 6 and 7, read as follows:

5.

contact with any of the victins in the
afore-nmentioned crimnal cases? If so,
pl ease describe the circunstances of that
physi cal or sexual contact?

Did you ever mke a statenment to anyone
(including law enforcenent about your
i nvol venent in the afore-nentioned crim nal
cases? |If so, please describe the contents
of your statenent, the person(s) to whomit
was made, and the circunstances under which
it was made.

Did you ever admt to having sexual contact
with any of the victinms or other w tnesses
in the afore-nmentioned crimnal cases? |If
so, please describe the adm ssion, the
person(s) to whom it was made, and the
ci rcunstances under which it was made.

R. 0079-0080; Beikirich, R 0080-0081; Singleton, R

Rhoades, R 0079-0080; DeMarco, R 0082-0083.

(6) Questions 5 - 7, re: Sutton

Did you have any physical contact with any
of the wtnesses in the aforenmentioned
DeSot o County crimnal cases? If so, please
descri be the circunstances of that physical
contact? Did you have any kind of physical
contact with any of the w tnesses outside of
the context of the DeSoto County crim nal
cases.
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6. Did you ever nmke a statenent to anyone
(including a | aw enforcenment officer) about
your involvenment in the aforenentioned
DeSot o County crimnal case? |If so, please
descri be the contents of your statenment, the
person(s) to whom it was nade, and the
ci rcunst ances under which it was made.

7. Did you ever admt to having sexual contact
with any of the wtnesses in the afore-
menti oned DeSoto County crimnal cases?
Pl ease descri be the adm ssion and t he person
to whom it was nmde and the circunstances
under which it was made.

See Sutton, R 0074-0075.

As to Question 5, the trial court permtted inquiry as to
the physical contact that is alleged in the chargi ng docunent.
See Sutton, R 0165. As to Questions 6 and 7, after hearing
arguments by both counsel, the trial court permtted inquiry
only to the physical contact alleged in chargi ng docunents. See

Sutton, R 0165-0166.

These limtations placed upon the |ine of questioning
sufficiently restricted the area of inquiry to protect
Petitioners’ clains of self-incrimnation as to other, uncharged
crinmes. Upon review below the district court considered and
rejected Petitioners’ claim of work product and attorney-client
privilege finding that they had failed to nmeet their burden to
establish the existence of the privilege in relation to the
questions posed by the state. Sutton, 884 So.2d at 205.
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IV B.(7) Question 2g. re: Smith, Beikirich,

29.

Si ngl et on, Rhoades., DeMarco

Do you feel any kind of renorse or sorrow or
guilt as a result of your actions in the
af ore-nmentioned crimnal cases?

See Smith, R 0080; Beikirich, R 0081; Singleton

Rhoades,

R. 0080; DeMarco, R 0083.

The trial court allowed Question 2g and further

.this could have an i nportant bearing on
t he I ssue  of ment al abnormality or
personality disorder. The jury has to
decide if these nmen are sexually violent
predators. Again just as an exanple, they

may have to decide -- well, renorse or
guilt, | feel bad for what | did or I don’t
give a damm. To me that’s something that

the trier of fact ought to be allowed to
take into account. And | believe whether or
not a person is renorseful or feels regret,
guilt over what he or she may have done, is
sonething that the trier of fact out to be
all owed to consider. See Smth, R 0132-
0133.

IV B.(8) Question 8, re: Sutton

As phrased, Question 8, read as foll ows:

Do you feel any kind of renorse, sorrow, or
guilt as a result of your actions in the
af orementi oned DeSot o County cases?

See Sutton, R 0075-0076.

After argunment by both counsel concerning Questi

R. 0086;

opi ned:

on 8,

t he

trial court ruled that the trier of fact could appropriately

consi der

“lack of renorse, sorrow or guilt, even in the absence
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of a diagnosis involving sociopathy or psychopathy” and “for

pur poses of discovery, | think it’s relevant. | think it’'s an

appropriate question.” See Sutton, R 0116-17.

The district court found that:

Al though a persons’s thoughts nmay be
protected as private, in the context of
t hese pr o- ceedi ngs, any right t hese
petitioners nmay have to keep their thoughts
private is |ikewise outweighed by the
State’s i nt erest in obt ai ni ng t he
information sought by this question. See
Shaktman v. State, 553 So.2d 148 (Fla.

1989) (noting that the right of privacy

demands

t hat individuals be free from

uninvited interference into their thoughts
and actions unless the intrusion is
warranted by a conpelling state interest).

Sutton, 884 So.2d 205. This line of questioning is rel evant and

is not thwarted by Petitioners’ argunment that because the

psychol ogi cal eval uati ons had al ready been conducted the state

was limted in making such inquires.

IV B.(9) Questions 2h - 2j, re: Smth,
Bei kirich, Si ngl et on, Rhoades,
DelMar co

2h. Have you ever been arrested for any other

ki nds of

crime (including juvenile crines)

t hat has not yet been previously discussed?

| f so,

describe the date, |location and

ci rcunmst ances underlying your arrest.

2i . Have you ever been prosecuted for any other

ki nds of

crime (including juvenile crinmes)

t hat has not been previously discussed, If
so, describe the date, | ocati on, and
ci rcunst ances underlying your prosecution.
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2j .
See Smth,
0086-0087;

Have you ever been convicted of any other
kind of crime (including juvenile crines)
t hat has not yet been previously discussed?
If so, describe the date, |ocation and
ci rcunmst ances underlying your conviction.

R. 0080-0081; Beikirich, R 0081-0082; Sing

| eton, R

Rhoades, R 0080-0081; DeMarco, R 0083-0084.

As to Question 2h, dealing with the other cri

Petitioner

rul ed that

s may have been arrested for in their past,

the State could ask the question. The tri

al so instructed the Petitioners to answer Questions 2i

The tri al

'V B.

As ph

9.

10.

court further stated:

This is a discovery deposition. In a dis-
covery deposition, it’s not uncommon to ask
a lot of Questions and elicit a lot of
infor-mation, which my or my not be
adm ssible at trial.

That’s not the issue in a discovery
deposi tion. There is nothing that s
privileged. The issue is whether or not it
i ndependently is relevant or could lead to
the discovery of relevant evidence.” See
Smth, R 0136-37.

(10) Questions 9-11, re:
Sutton

mes t hat
t he court
al court

and 2j.

rased, Questions 9, 10 and 11, read as foll ows:

Have you ever been arrested for any other
kind of <crinme that has not yet been
previ ously di scussed?

Have you ever been prosecuted for any other
kind of crinme that has not yet previously
di scussed. If so, describe the date,
| ocation and circunstances underlying your
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prosecution.

11. Have you ever been convicted of any ot her
kind of <crime that has not yet been
previously discussed? |If so, describe the
dat e, Iocatipn and circum stances underlying
your conviction.

See Sutton, R 0076-77.

After lengthy discussion and argunent, the trial court
sustained the Petitioner’s objections as to Questions 9 and 10
and overruled the objection as to Question 11. See Sutton, R
0119-21. Consequently, Questions 9 and 10 are not properly
presented before this Court for appellate review

The Petitioners’ objections to these questions and
corresponding offers to stipulate to the existence of their
prior convictions ignhores the purpose served by disclosure of
the details of prior offenses, and specifically, t he
Petitioners’ versions of those events. It is not the nere
exi stence of a prior conviction that is at issue in a sexually
vi ol ent predator comm tnent proceeding. While the Act does
require the State to prove the existence of a prior qualifying
conviction for a sexually violent offense, the State nmust al so
prove that the person has a nental abnormality or personality
di sorder and that the nental condition renders the person |ikely

to commt further sexually violent offenses. The facts of prior

of fenses - the manner in which they were perpetrated, the |evel
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of violence, the age and gender of the victins, to nanme just a
few - are all matters which are relevant to the proof of the
mental condition and the current and future dangerousness. As
such, the State can not be conpelled to accept a stipulation to
t he exi stence of a nere conviction.

Moreover, as in Romey the State, in the cases now upon
review, seeks to depose the Petitioners in order to discover
addi ti onal fact ual i nformation,; gauge the Petitioners’
i ndi vidual credibility, denmeanor, and reaction to questi oning;
determ ne whether to call them at trial; conpare answers to
prior statenments; and to determ ne the issues for trial. The
Arizona court determ ned that these were |legitimte grounds for
deposing the respondent. Id. at 120-21.

The Petitioner clainms that the information requested is
al ready known to the State as it was previously disclosed inthe
mul tidisciplinary teanmi s evaluations. Notably, the respondent
in Rom ey raised the identical claimthat his deposition would

only produce duplicate information. The Arizona appellate court

rejected this argunent, stating “[w]je are unwilling to assune
that these facts will duplicate any facts sought in the nental
heal th exam nations. But even if they are, we are unwilling to

concede that the state cannot pose questions in a deposition

that may overlap with those posed in a nental exam nation.” |d.
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at 121. Thus, Petitioners’ argunment fails.

As to the Petitioners’ Fifth Anmendnment concerns, that issue
was previously addressed in this response. The State woul d add
that no Fifth Amendnent privilege remains with respect to the
offenses for which Petitioners have been convicted and
sentenced. See Henderson v. State, 543 So. 2d 344 (Fla. 1st DCA
1989) (requiring defendant to admt responsibility for crimnal
behavior in sex offender treatnment program does not violate
defendant’s right against self-incrimnation, in that any
adm ssion of the comm ssion of the offense occurs after the
def endant’s conviction and Fifth Amendnment protections apply
prior to conviction); State v. Harris, 425 So. 2d 118 (Fla. 3d
DCA 1982) (co-defendant who had pleaded guilty to, and been
sentenced on, charges could no |onger invoke privilege against
self-incrimnation with respect to such crimes); Dearing V.
State, 388 So. 2d 296 (Fla. 3d DCA 1980) (privil ege agai nst self-
incrimnation no |onger exists as to alleged crimes for which
def endant could not be subsequently prosecuted such as in
situation in which a defendant has previously pled guilty and
has been sentenced for offense in question). To the extent any
incrimnating informati onis conpell ed regardi ng prior uncharged

crim nal offenses is disclosed during the Petitioners’
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depositions, it is Respondent’s argunment that the State woul d be
precluded from using such evidence at any subsequent crim na
prosecution. Beverly, supra; See also, Giego v. Superior
Court, 95 Cal. Rptr. 2d 351 (Cal. App. 2000)(prosecutor’s
guestioni ng of defendant in sexually violent predator conmm tment
proceedi ng deposition resulted in immunity as to previously
unchar ged offense).

Additionally, any adm ssions by Petitioners would be
adm ssi bl e under section 90.803(18) as an adm ssion by a party
opponent. None of the cases cited by the Petitioners to support
their argunment are applicable because they involve non-party
Wi t nesses. In addition, to the extent the Petitioners’
authorities refer to the admssibility of *“extra-judicial”
statenments, an answer given in a deposition regarding a matter
is not considered an “extra-judicial” statenment. Therefore,
the Petitioners were properly ordered by the trial court to

answer these questions in their depositions.

|V C. Question Group 3: Questions Regarding Civi
Det ai nee’s | ncarceration
IV C. (1) Questions 3a - 3e, re: Smth,
Bei kirich, Si ngl et on, Rhoades,
DeMar co

3a. How nmany tinmes have you been inprisoned in
your |ife? Describe the approxi mate dates
and | ength of confinenent.
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3b. Describe your adjustnent in prison.

3c. Have you ever received any disciplinary
reports (DRs) while in prison? |If so, for
what ?

3d. Did you pursue any vocational training while
incarcerated in prison?

3e. Did you attend school while in prison?

See Smith, R 0081-0082; Beikirich, R 0082-0083; Singleton, R
0087-0088; Rhoades, R 0081-0082; DeMarco, R 0084-0085.

After hearing argument of both counsel, the trial court
overrul ed the objections posed in section 3 of the deposition
guestions regarding the Petitioners’ incarceration. See Smth,
R. 0140. The trial court did not allow the State to ask if the
Petitioner commtted a crime not charged in prison but allowed
all other questions. The court stated that the Petitioners’
lives in prison can be inportant. The court opined: “it can be
significant in terns of a person’s ability to accept gui dance
and treatment and to conform to rules and so forth.” See
Smith, R 0142.

The fact that the State can obtain information about the
Petitioners’ prison history from Department of Corrections
records is irrelevant to whether the Petitioners can be
conpelled to answer the questions regarding their past
incarceration. The State is entitled to obtain this informtion

fromthe Petitioners even if it overlaps sone of the i nformation
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obtained through record reviews. See Ronm ey, supra. I n
addition, the State is entitled to discover the Petitioners

characterization of his behavior while incar-cerated in order to
conpare their versions of events to DOC s records of these
events. Deni al , rationalization, or m nimzation of
i nappropriate acts in prison, especially acts of a sexual

nature, are relevant to the issues in the comm tnment acti on.

IV C. (2) Questions 34-38, re: Sutton
As phrased, Questions 34, 35, 36, 37 and 38, read as

fol |l ows:

34. How many tinmes have you been inprisoned in
your life? Describe the approxinmte dates
and | engths of confinenent.

35. Describe your adjustnment to life in prison?

36. Have you ever received any D. R s?

37. Did you pursue any vocational training while
incarcerated in prison?

38. Did you attend school while incarcerated in
prison?

See Sutton, R 0087-0088.

Obj ections to Questions 34, 35, 36, 37 and 38 were properly
overruled by the trial court for the purpose of pre-trial, civil
di scovery depositions. The fact that the State can obtain
information about the Petitioner’s prison history from
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Departnent of Corrections records is irrelevant to whether the
Petitioner can be conpelled to answer the questions regarding
his past incarceration. The State is entitled to obtain this

information fromthe Petitioner even if it overlaps some of the

information obtained through records reviews. See Rom ey,
supra.
|V D. Question Group 4:; Questions Regarding Physica

Heal th of Det ai nee

IV D. (1) Questions 4a - 4e, re: Smth,
Bei kirich, Si ngl et on, Rhoades,
DeMar co

4a. Have you ever had what you consider to be a
heal th problemthat affected your quality of
life? If so, please describe the nature of
t he problem and any treatnent you received
for that problem

4b. What is the current state of your health?

4c. Do you have any life threatening illness or
di seases? |If so, please describe them

4d. Do you currently have or have you ever had
erectile dysfunction or any kind of
i mpotence? |f so, describe that problenf
4e. Are you currently taking any kind of
medi cation? If so, what for? \What side-
ef fects does that nedication have?
See Smith, R 0082-0084; Beikirich, R 0083-0085; Singleton, R
0088- 0090; Rhoades, R. 0082-0084; DeMarco, R 0085-0087.

The trial court overrul ed objections to questions in this

section concerning physical health but directed the State “to
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focus in on things that have been debilitating for extended
periods and things like that.” See Smth, R 0147.

The Petitioners’ physical health may or may not be an i ssue;
that is what these questions, and discovery in general, are
designed to determ ne. The State is entitled to know if a
Petitioner will claima nedical condition that has contributed
to his sexual offending or that would prevent him from
comm tting recidivist sexual acts. For exanple, an offender may
clai mthat he experienced sone brain trauma in the past and t hat
was a contributing factor in his sexually violent behavior.
There is no reason for the State to retain a physician to
conduct a physical exam nation for purposes of this case unless
the State first has sonme indication fromPetitioner that he has
any physical limtations.

To the extent the Petitioners claimsuch questions invade
their right to privacy, the State reiterates that in the context
of civil conm tment proceedi ngs under the Ryce Act, their right
to privacy is outweighed by the State’s conpelling interest in
protecting the public from dangerous sexual offenders. See
| ssue 111, above.

The district court, upon review in Sutton, determ ned that
the Petitioners’ failed to denonstrate that the informtion

sought by the State was protected by a variety of statutes they
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al l eged protected the confidentiality of medical records. 884
So.2d at 205. To the extent that Petitioners’ claim this
information is protected by work product and attorney-client
privilege, the same was rejected by the district court and

shoul d now be rejected by this Court. 1bid.

IV D.(2) Questions 30-33, re: Sutton

As phrased, Questions 30, 31, 32 and 33, read as follows:
30. Have you ever had what you consider to be a
serious health problem that affected your
quality of life? |If so, please describe the
nature of the problem and any treatnent you
received for that problem
31. What is the current state of your health?

32. Do you have any life threatening illness or
di seases? |If so, please describe them

33. Have you ever had erectile dysfunction or
any ki nd of inpotence? |If so, describe that
probl em
Al'l objections to the aforenenti oned questions concerning
the Petitioner’s health were overruled. The trial court stated
that “these are issues that | think can be taken up by the
trier of fact. The trier of fact could find that he's a
pedophil e but now he's incapable of sexual performance and
therefore we find that he is not likely to.” See Sutton, R

0143. Likew se, these objections were found to have no nerit by

the district court. Sutton, 884 So.2d at 205.
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To the extent that Petitioners’ argue that they cannot
answer these questions because the responses require an expert,
such is not the case. Contrary to Petitioners’ argunent, they
are qualified to give their own feelings and perceptions of
t heir own nedi cal conditions and how any ill ness they may now or
have suffered has affected them they do not need to be an
expert when discussing matters within the realm of their own
know edge.

Petitioners’ right to privacy argunment al so fails since they
could not denonstrate to the court’s satisfaction that any of
t he medi cal records confidentiality regulations applied to them
in the context of a sexually violent predator civil conm tnent
proceedi ng. Sutton, 884 So.2d 205.

Petitioners’ argunment that the state could conduct a
physical to obtain this information fails on at | east two points
of logic: (1) there would be no anticipation that a physica
exam nation would be needed unless the basis for the inquiry
cane initially frominformation sought fromPetitioners, and (2)
w t hout a proper basis to conduct a physical exam nation, it
woul d be considerably nore intrusive upon the civil detainee

t han propoundi ng questions through pre-trial discovery.

|V E. Question Goup 5;: Questions Reqgardi ng Psychol ogi ca
or Psychiatric Health and Treat nent of Detai nee
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IV E. (1) Questions 5a - 5f, re: Smth,

5a.

5b.

5cC.

5d.

5e.

5f .

Bei ki ri ch, Si ngl et on, Rhoades,
DeMar co

Have you ever been treated by a nental health
professional for any kind of nental illness,
mental abnormality or personality disorder? |If
so, please describe the diagnosis nade, the
course of treatnment recommended, the course of
treatment provided, whether or not treatnment was
successfully conpl eted, whether any nedications
were prescribed, the nanes of the persons or
entities providing the treatnent, the time and
duration of the treatnent.

Have you ever been ordered by a court to obtain
treatment of any kind of mental illness, mental
abnormality or personality disorder? If so,
describe the circunstances under which that
occurred and the nature of the treatnent
obt ai ned.

Have you been offered any kind of treatnent
(i ncluding sex offender treatnment) for a nenta
illness, nental abnormality, or personality
di sorder while you have been incarcerated in
state prison? |If so, describe the nature of the
treatment offered.

Have you ever received treatnment (including sex
of fender treatnent) for a nmental illness, nental
abnormality or personality disorder while you
have been incarcerated in state prison? |If so,
descri be the reasons for receiving treatnent and
the nature of the treatnment received.

Have you ever refused treatnment (including sex

of fender treatnent) for a nental illness, nental
abnormality or personality disorder while you
have been incarcerated in state prison. I f so,

descri be the reasons for refusing treatnent.

Since this civil case has been fil ed agai nst you,
have you sought to obtain treatnment for a nental
illness, ment al abnormality or personal ity
di sorder, including sex offender treatnment? |If
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so, why? I|f not, why?
See Smith, R 0085-0087; Beikirich, R 0086-0088; Singleton, R
0091- 0093; Rhoades, R. 0085-0087; DeMarco, R. 0088-0090.

In section 5 concerning the psychol ogical or psychiatric
treatment, the trial court overruled the objection to question
5a, in part while sustaining the Petitioners’ objection to the
second portion of 5a which states: “1f so, describe the
di agnosis nmade.” See Smth, R 0152. The trial court
additionally all owed the foll ow ng questions in section 5: (1)
both parts of 5b were allowed to be asked, (2) inquiry was
limted as to 5¢c, 5d and 5e disallowing any inquiry into any
statenments nmade by the Petitioner or the psychotherapist in the
context of diagnosis or treatnment, and (3) question 5f was
permtted. See Smth, R 0152, 0160-62.

The State’s legitimate, conpelling interest to protect the
public overrides Petitioners’ clainms of right to privacy in the
context of these Ryce Act civil conm tnment proceedings. Sutton,
884 So. 2d 205.

The Ryce Act specifically provi des t hat t he
“psychot her api st-patient privil ege under s.90.503 does not exi st
or apply for comruni cations relevant to an i ssue in proceedi ngs
to involuntarily commt a person” under 8394.910, Florida

St at ut es. Thus, Petitioners’ objections are wholly w thout
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merit.

|V E.(2) Questions 12-17, re: Sutton

As phrased, Questions 12, 13, 14, 15, 16 and 17, read as
fol |l ows:

12. Have you ever been treated by a nental health
professional for any kind of mnmental illness,
mental abnormality, or personality disorder? If
so, please describe the diagnosis mde and the
course of treatnment recomended, the course of
treatment provided, whether or not treatnment was
successful ly conpl eted, whether any nedications
were prescri bed, the nanes of persons or entities
providing the treatnment, time and duration of the
treat nent.

13. Have you ever been ordered by a court to obtain
treatment for any kind of nmental illness, nental
abnormality, or personality disorder? If so,
describe the circunstances under which that
occurred and the nature of the treatnment
obt ai ned.

14. Have you been offered any kind of treatnment for a
ment al illness, ment al abnormality, or
personality disorder while you have been
incarcerated in state prison? |If so, describe
the nature of the treatnment offered?

15. Have you ever received treatnent for a nenta

illness, ment al abnormality or personality
di sorder while you have been incarcerated in
state prison? If so, describe the reasons for

receiving treatment and the nature of the
treatment received.

16. Have you ever refused treatnent for a nental
illness, ment al abnormality or personal ity
di sorder while you have been incarcerated in
state prison? |If so, describe the reasons for
refusing treatnment.
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17. Since this civil case has been fil ed agai nst
you, have you sought to obtain treatnent for

ment al i1l ness, ment al abnormality or
personality dis-order? If so, why? |If not,
why ?

See Sutton, R 0077-80.

After argunment by counsel, the trial court overruled the
Petitioner’s objection to Question 12. The trial court stated
that “we may get into things in the course of discovery that
|"1l decide at trial it’s not appropriate, but for purposes of
di scovery |I'Il permt that.” See Sutton, R 0120. The tri al
court further permtted Questions 13, 14, 15, 16, and 17 but
“excluded inquiry with regard to conversations had with nental
health care professionals for purposes of diagnosis and
treatnent.” See Sutton, R 0127.

Prior treatnment, or lack thereof, are relevant factors in
assessi ng dangerousness. Moreover, as the district court
poi nted out bel ow.

The petitioners have not offered any
expl anati on regarding how these questions
intrude into an area in which they have a
l egiti mate expectation of privacy, nor have
we been able to deduce one in light of the
fact that section 394.921, Florida Statutes
(2002), allows the disclosure of this type
of information to, anong others, the state
attorney.

Sutton, 884 So.2d at 204.

Therefore, these questions are relevant to the civil
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conm tnment process and the trial court correctly ruled them

perm ssible in the confines of pre-trial civil discovery.

IV E.(3) Questions 59 - 5i, re: Smth,
Bei kirich, Si ngl et on, Rhoades,
DeMar co

59. Since this civil case has been filed and you
have been detained at the FCCC, have you
been offered any kind of sex offender
treat ment ?
5h. Since this civil case has been filed and you
have been detained at the FCCC, have you
recei ved any kind of sex offender treatnent.
5i. Since this civil case has been filed and you
have been detained at the FCCC, have you
refused any kind of sex offender treatnent?
ee Smth, R 0088-0089; Beikirich, R 0089-0090; Singleton, R
0094- 0095; Rhoades, R. 0085-0088; DeMarco, R 0091-0092.
In ruling on Questions 5g and 5h, the trial court allowed

t he questions stating: the ruling on that would be the
sanme as it would be with regard to the prison environnent. It
depends on how the offer was nade.” See Smith, R 0163. As to
Question 5i, the trial court ruled that it would depend upon the
context in which the refusal was made and did not make a final
ruling on that particular question. See Smth, r. 0165.

These questions are indisputably relevant to the civil
conm t ment process. Renprse or acceptance of responsibility and

prior treatnment, or |lack thereof, are relevant factors in

assessi ng dangerousness. |Indeed, the Petitioner’s nental health
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is the principal issue in this case. The State is entitled to
know of any contrary or consistent di agnoses that may have been
made in the past as well as any nedication taken to treat those

illnesses.

The State is entitled to discover this informtion and need
not advise the Petitioners howit plans to use this informtion.
The fact that some of this informati on may have been obt ai ned by
the State’'s experts in its prior evaluations does not render
t hese questions inproper. See Roml ey, supra.

|V F. Question G oup 6: Questions Regarding Sexually
Vi ol ent Predat or Eval uati ons For Each Det ai nee

IV F. (1) Questions 6a - 6d, re: Smth,
Bei kirich, Si nal et on, Rhoades,
DeMar co

6a. Do you recall being evaluated by psych-
ol ogi st s, psychiatrist or other nental
health experts in this case?

6b. What do you recall about the evaluations
they perforned on you (go through each
separate eval uation)?

6c. Have you reviewed the reports generated by
the psychologists, psychiatrist or other
ment al heal th experts in this case?

6d. Do you agree or disagree wth their
findi ngs? Why?

See Smith, R 0089-0091; Beikirich, R 0090-0092; Singleton, R
0095- 0097; Rhoades, R. 0088-0090; DeMarco, R. 0092-0094.
The trial court overrul ed the objections as to Questi ons 6a
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through 6d in this section. The trial judge stated: “I believe
these are all standard types of questions that you can see in
any type of nedical mal practice or injury proceeding, and to see
not what the experts think, but what the respondent thenselves
think.” See Smith, R 0167-0168.

IV F.(2) Questions 18-21, re: Sutton

18. Do you recall being evaluated by the two
psychol ogist in this case?

19. What do you recall about the evaluations
t hey performed on you?

See Sutton, R 0080-0081.

After hearing argunment from counsel, the trial court
overruled Petitioner’s objections to both Questions 18 and 19.
See Sutton, R 0127-28. Respondent specifically argues that
any objection to Question 18 has been effectively waived by
Petitioner. When the trial judge made inquiry of Petitioner’s

counsel below regardi ng Question 18, the follow ng response was

gi ven:
|’m not sure that that’s relevant but |
suppose that’s the kind of a question that
woul d be, assunming that it’s rel evant, m ght
lead to sonmething relevant. | can’'t see how
it woul d.
| suppose counsel can ask that. |It’s pretty
i nnocuous but, once again, what difference
does it make?
After this statement by counsel, the trial judge rules: “Okay.

71



I’1l permt that one.” Petitioner has failed to preserve this
issue for review. See Sutton, R 0127.

20. Have you reviewed the reports generated by
each doctor in this case.

21. Do you agree or disagree with their finding?
V\hy ?

See Sutton, R 0080-81.

The trial court ruled that it would overrul e the objections
to Questions 20 and 21. See Sutton, R 0130.

This area of inquiry does not seek to gain information that
woul d be protected by either work product or attorney-client
privilege. These questions are geared to determne if the
Petitioners have understood the nature of their illness and
accepted responsibility for their actions. These factors bear
directly upon an individuals anmenability to both treatnent
i ssues bearing on recidivism Further, this area of inquiry
does not require an expert opinion, quite the contrary. It is
t he personal perception of the Petitioners that is at issue,
again with an eye to gauging their treatnment goal s and potenti al

recidivismrisk.

IV F.(3) Questions 6e - 6f, re: Smth,
Bei kirich, Si ngl et on, Rhoades,
DeMar co

6e. When you net the psychol ogists, psychiatrist or
ot her nental health experts, did you answer their
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guestions to the best of you ability? Are there
any answers that you wi sh to change at this tine?
Are there any statenents that you deny having
made to thenf
6f. What, if anything, has changed about your circum
stances (mental and physical) since you net with
t he psychol ogi sts, psychiatrist or other nenta
health experts in this case?
ee Smth, R 0091-0092; Beikirich, R 0092-0093; Singleton, R
0097-0098; Rhoades, R. 0090-0091; DeMarco, R. 0094-0095.
Questions 6e and 6f were allowed by the trial court with the
l[imtation that the Petitioners not be asked to divulge
i nformati on conveyed to them by the nmental health professiona

during the course of treatnment. See Smith, R 0171.

|V F.(4) Questions 22-23, re: Sutton

22. \When you net wth the doctors, did you
answer their questions to the best of your
ability? Are there any answers that you
wi sh to change at this tinme?

23. What, if anything, has changed about your
circunstances since you net with the doctors
in this case?

Sutton, R 0082.

D
D
D

The court also overruled the objection to Question 22. See
Sutton, R 0131. As to Questions 23 and 24, the trial court
al | owed these questions to be answered but “prohibit[ed] inquiry
into any conmmuni cati ons made to a nental health care provider or
to a physician or a chiropractor or osteopath for the purpose of

di agnosis and treatnent.” See Sutton, R 0133, 0136.

73



The State is not requesting the contents of conversations
protected by attorney-client privilege or work product. The
attorney-client privilege my be invoked as to any such
conversations. The psychot herapi st-patient privilege is waived
pursuant to section 394.9155(3) and does not bar disclosure
The State is asking for the Petitioner’s subjective inpressions
whi ch are not protected by any privilege.

IV F.(5) Question 6g. re: Smth, Beikirich,
Si ngl et on, Rhoades. DelMarco

6g. Are you famliar with the follow ng diagnoses
that were given to you:

Expl ai n what each di agnosi s neans to you.

Do you agree or disagree with that diagnosis?

Wy or why not?
See Smith, R 0092-0093; Beikirich, R 0093-0094; Singleton, R
0098- 0099; Rhoades, R 0091-0092; DeMarco, R. 0095-0096.

Once again, the trial court ruled that Question 6g was
perm ssi bl e; however, limted the scope of inquiry, prohibiting
and inquiry that would require Petitioners to divulge
i nformation conveyed to them or by them during the course of
treat ment. See Smith, R 0171. Again, Petitioner’s argunment
that a Jlay person <could not answer this question is
di si ngenuous. The question specifically seeks the subjective

perspective of the Petitioners regarding these matters, no

expertise is required to answer this type of question as is
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clearly within the know edge of the Petitioners.

As a practical matter in preparing its case, the State is
entitled to knowif the Petitioner has reconsi dered sone of his
answers or recalled other information not disclosed at the
eval uations, so as to avoid trial by ambush.

IV F.(6) Questions 24, 26, 28, re: Sutton

Respondent s argue that Questions 26 and 28 are not properly
before this Court for review Both Question 26 and 28 were
withdrawn by the state attorney. As such, Questions 26 and 28

are npoot. See Sutton, R 0082-84, 0136.

As stated bel ow, Question 24, read as follows:

24. Are you famliar with the diagnosis of
Pedophilia given to you? If so, explain
what that nmeans to you. Do you agree with
t hat di agnosi s? \Why? or why not?

D
D
D

Sutton, R 0082.

The information sought here is typical of the sort of
di scovery that regularly occurs incivil practice. The State is
entitled to inquire into the Petitioner’s inmpressions of the
mental health evaluations conducted in connection with the
sexual l'y vi ol ent predator proceeding and the di agnoses given as
a result of those eval uations.

IV F.(7) Question 6h, re: Smth, Beikirich,
Si ngl et on, Rhoades. DeMarco
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6h. Have you been addicted to al cohol or drugs?
Have you ever had a problem functioning
normal ly because you were under t he

influence of any kind of intoxicating
substances, including but not Ilimted to
drugs or alcohol? If so, please describe

t he problens you had.
See Smth, R 0093; Beikirich, R 0094; Singleton, R 0099;
Rhoades, R. 0092; DeMarco, R. 0096.

The trial court further overruled Petitioners’ objections
to Question 6h, placing the sane |imtation upon the state, that
any inquires could not cause Petitioners to divulge
communi cations between thenmselves any nmental health care
provi der, physician, chiropractor or osteopath for the purpose

of diagnosis and treatnment. See Smith, R 0171.

IV F.(8) Question 27, re: Sutton

27. Have you ever had a problem functioning
normally because you were under t he

influence of any kind of intoxicating
substances, including but not limted to
drugs and alcohol? If so, please discuss

t he problem you had.
See Sutton, R 0084.

The trial court all owed Question 27 and stated that “it may
be that the Court will decide to narrow the inquiry sone for
pur poses of trial but this is a discovery deposition and | think
that leads to the discovery of evidence of sone probative
value.” See Sutton, R 0136-38.
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Wth respect to the Petitioner’s claimof psychotherapi st -
patient privilege, the state reiterates its prior argunent. See
8§394.9155(3), Fla. Stat.

IV F.(9) Question 6i, re: Smth, Beikirich,
Si ngl et on, Rhoades. DelMarco

6i. Do you have trouble controlling your tenper
sonetinmes? |If so, please describe why and
what happens when you |oose your tenper.
What steps, if any, have you taken to
control your tenper?
See Smith, R 0094; Beikirich, R 0095; Singleton, R 0100;
Rhoades, R 0093; DeMarco, R. 0096-97.

Placing the limtation upon the state that no inquiry coul d
be made of Petitioners that would lead to them divulging
conmmuni cations between thenselves any nental health care
provi der, physician, chiropractor or osteopath for the purpose
of diagnosis and treatnment, the trial court permtted this
inquiry. See Smth, R 0171.

Once again, the district court found no nerit in
Petitioners’ argunment, finding that “any right these petitioners
may have to keep their thoughts private is |ikew se outwei ghed
by the State’s interest in obtaining” this information. Sutton,

884 So.2d 205.

IV F. (10) Question 29, re: Sutton

29. Do you have trouble controlling your tenper
sonetinmes? |If so, please describe why and
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what happens when you |oose your tenper

What steps, if any, have you taken to
control your tenper? Have you ever touched
or struck anyone out of anger? If so,

pl ease describe the nature of that contact
and the circunstances surrounding it.

See Sutton, R 0085.

As to Question 29, the trial court permtted inquiry into
the initial portion of the question including the portion that
asks what steps have you taken to control your tenper and

sust ai ned objections to the last two portions of the question.

IV F.(11) Questions 6] - 6m re:
Smi th, Bei kirich,
Si ngl et on, Rhoades,
DeMar co

6j . Do you have sexual fantasies about pre-pubescent
children? |1f so, describe them

6k. Are you sexually attracted to pre-pubescent
chil dren?

6l. Do you have sexual fantasies that involve
vi ol ence of any ki nd?

6m Do you have now or have you ever had difficulty
controlling your sexual urges.

See Smith, R 0094-0096; Beikirich, R 0095-0097; Singleton, R
0100- 0102; Rhoades, R. 0093-0095; DeMarco, R 0097-0099.

The trial court overruled Petitioners’ objections to
Questions 6j, 6k, 61 and 6mwi th the af orementioned |imtations.
See Smth, R 0171.

The information sought here is typical of the sort of
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di scovery that occurs in civil litigation practice. The State
is entitled toinquire into the Petitioners’ inpressions of the
mental health evaluations conducted in connection with the
sexual l'y violent predator proceeding and the di agnoses given as
a result of those evaluations. Likewi se, the state is entitled
to know if the Petitioner has reconsidered answers previously
given or recalled other information not initially disclosed at
t he evaluations, as to avoid trial by anmbush.

Significantly, the state is not requesting the contents of
conversations protected by attorney-client privilege or work
product. The attorney-client privilege may be i nvoked as to any
such conversations. The psychot herapi st-patient privilege is
wai ved pursuant to section 394.9155(3) and does not Dbar
di scl osure in the context of a civil comm tnment proceedi ng under
the Ryce Act. The State is asking for the Petitioners’
subj ective inpressions, these are sinply not protected by any
privilege.

As to the disclosure of the use of any illegal substances,
it is the position of Respondent that any such i nformation coul d
not be used in a subsequent crimnal proceeding. See Beverly,
supra; Smth, supra. Therefore, the Petitioners’ Fifth
Amendnent objections are not a bar to disclosure of this

i nformati on.
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The State is entitled to know of types of situations that
anger or enrage Petitioners, especially to the point where they
act out in a physically or sexually inappropriate way. Thi s
information identifies the types of events that trigger his
violent behavior and are relevant to the issues in the
comm t nment action.

To the extent such questions elicit incrimnating responses
regardi ng uncharged crimnal acts, such information can not be
used in a crimnal proceedi ng. See Beverly, supra; Smth, supra.
As previously stated, the Fifth Anmendnent does not apply to
sexual ly violent predator civil commtnment proceedings, and
Petitioners cannot refuse to answer questions on this basis.
Beverly, supra; Allen, supra; Smth, supra.

Wth respect to the Petitioners’ claimof psychotherapist-
patient privilege, Respondent reiterates its prior argunment. See
8394.9155(3), Fla. Stat.

The information sought here is typical of the sort of
di scovery that occurs in civil litigation practice. The State
is entitled to inquire into Petitioners’ inpressions of the
mental health evaluations conducted in connection with the
sexual l'y vi ol ent predator proceeding and the di agnoses given as
a result of those evaluations. Likew se, the state is entitled

to know if the Petitioner has reconsidered some of his initial
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answers or recalled other information not previously disclosed
at the evaluations. Trial by anmbush is a distant history and
shoul d remain so.

The State is not requesting the contents of conversations
protected by attorney-client privilege or work product. The
attorney-client privilege may be invoked as to any such
conversations. The psychot herapist-patient privilege is waived
pursuant to section 394.9155(3) and does not bar disclosure
The state is asking only for the Petitioners’ subjective
i mpressions which are not protected by any privil ege.

To the extent Petitioners’ are claimng a privacy right in
this information, the sane is outweighed by the State’s
conpelling interest in obtaining this information in the context
of sexually violent predator civil commtnent proceeding.
Sutton, 884 So.2d 205. Prior psychol ogical evaluations do not
act a bar to further inquiry by the State. This is especially
true given the time difference between the pre-probable cause
ment al health exam nations, the filing of the petition, and the
civil commtrment trial itself.

|V G Question Group 7: Questions Regarding Future
Pl ans of Detai nee

IV G (1) Questions 7a - 7b, re: Smth,
Bei kirich, Si ngl et on, Rhoades,
DeMar co

7a. When you are released from prison or the
FCCC, will you be under any kind of |egal
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restraint or designation? |If so, describe
the nature of that restraint or designation.

7b. WII you specifically be on any kind of probation
after you release from prison or the FCCC? |If
so, describe the condition(s) by which you wl
be required to abide. Do any of those conditions
require you to successfully conpl ete sex of fender
treatment? Do any of those conditions linmt you
access to children?
See Smith, R 0096-0097; Beikirich, R 0097-0098; Singleton, R
0102- 0103; Rhoades, R. 0095-0096; DeMarco, R 0099-0100.
The trial court overruled the objections to all Questions
7a and 7b concerning the Petitioners’ release from prison.
See, Smith, R 0178, 0181-0183, 0185-0187.

IV G (2) Questions 39-40, re: Sutton

39. When you are released from prison, will you
be under any kind of legal restraint? |If
so, describe the nature of that restraint.

40. WIIl vyou specifically be on any kind of
probation or parole after your release from
prison? If so, describe the condition by
which you will be required to abide.
See Sutton, R 0088-0089.
As to Questions 39 and 40, it appears from the transcri pt
of

the hearing that the trial court did not make a ruling on the

obj ections to these questions. See, Sutton, R 0156.

IV G (3) Questions 7¢c - 7m re: Snmith,
Bei kirich, Si ngl et on, Rhoades,
DeMar co
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7c. WIIl you seek any kind of enmploynment after
you are released from prison or the FCCC?

7d. Who wll you live with after you are
rel eased from prison or the FCCC?

7e. Where will you live after you are rel eased
fromprison or the FCCC?

7f. After your release fromprison or the FCCC,
wi Il any children under the age of 18 years
be Iliving with you or in the sane
nei ghbor hood as you?

79. Do you want to have biological children of
your own? \Why or why not?

7h. Do you want to adopt children? \Why or why

not ?

7i. From what source(s) will you receive incone
after you are released from prison or the
FCCC?

7] . Do you own any real property?

7k. Do you have any assets other than real
property?

71. Do you have any plans to receive sex
of fender treatnment after you are released
form prison or the FCCC? |If so, why? |If
not, why not?
7m Do you have any kind of insurance or other
ki nd of benefit that would enable you to
recei ve sex offender treatnent?
See Smith, R 0097-0101; Beikirich, R 0098-0102; Singleton, R
0103-0107; Rhoades, R. 0096-0100; DeMarco, R 0100-0104.
The trial court overruled all Petitioners’ objections to

Questions 7c through 7m finding themto be relevant and proper
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ar eas

conmm t ment

of

inquiry by the state in the context of

proceedi ng under the Ryce Act.

IV G (4) Questions 41-47, re: Sutton

41.

42.

43.

44,

45,

46.

47.

WIl you seek any kind of enploynent after
you are released from prison?

Wio will you Ilive with after you are
rel eased from prison?

VWhere will you live after you are rel eased
from prison?

W Il any children under the age of 18 years
be Iliving with you or in the same
nei ghbor hood as you?

From what sources will you receive inconme
after you are released from prison?

Do you have any plans to receive sex
of fender treatnent or therapy after you are
rel eased formprison? |If so, why? If not,
why not ?

Do you have any kind of insurance or other
kind of benefit that would enable you to
recei ve sex offender treatnent?

See Sutton, R 0089-0091.

a civil

As to the remaining questions concerning the Petitioner’s

life after

rel ease fromconfinement, the trial court

overrul ed

t he objections to those questions. See Sutton, R 0156.

IV G (5) Question 7n, re: Smith, Beikirich,

Si ngl et on, Rhoades., DeMarco

As stated bel ow, Question 7n, reads as follows:

n.

Do you recognize the “stress factors” that
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were present in you Ilife during the
comm ssion of the crimnal cases and how
they contributed to your ultimate conviction
for those crines? [If so, what were they?
Do you feel that you have learning to
control themat this tinme?

See Smith, R 0101; Beikirich, R 0102; Singleton, R 0107;

Rhoades, R. 0100; DeMarco, R. 0104.

IV G (6) Question 48, re: Sutton

As stated bel ow, Question 48, reads as follows:

48. Do you recognize the “stress factors” that
were present in your life during the
conm ssion of the Sarasota County crimna
cases and how they contributed to your
ultimate conviction for those crinmes? |If
so, what were they?

See Sutton, R 0092.

IV G (7) Question 70, re: Smth, Beikirich,
Si ngl et on, Rhoades. DelMarco

As stated, Question 70, reads as foll ows:
70. How, if at all, wll your Ilifestyle be
di fferent wupon your release from prison
conpared to your lifestyle before prison?
See Smith, R 0101; Beikirich, R 0102; Singleton, R 0107;
Rhoades, R. 0100; DeMarco, R. 0104.

IV G (8) Question 49, re: Sutton

As stated, Question 49, reads as foll ows:

49. How, if at all, wll your Ilifestyle be
different wupon your release from prison
conpared to your lifestyle before prison?
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See Sutton, R 0092.

As to the remmi ning questions concerning the Petitioner’s life
after release from confinenment, the trial court overruled the
obj ections to those questions. See Sutton, R 0156.

In addition, the Petitioner’s awareness and understandi ng
of any post-rel ease supervision requirenments are relevant in
determ ning whether treatnent rendered as a part of such
supervision ny be nore or |ess appropriate than secure
confinenment for treatnent.

IV G (9) Question 25, re: Sutton

Question 25 originally propounded to Petitioner Sutton, was
subsequently withdrawn by the state attorney; consequently, is
not at issue for purposes of this review. See Sutton, R 0136,
0157-0161.

As determ ned by the trial judge and confirnmed by the Second
District Court of Appeal, Petitioners are subject to deposition
as civil detainees under the Ryce Act. The questions propounded
are relevant, articulate and reasonably calculated to either
elicit adm ssible information or lead to adm ssible information
necessary in the context of the sexually violent predator civil
conm tment proceeding below. The rulings of the courts bel ow

shoul d be affirmed and this appeal denied.
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CONCLUSI ON

The Petitioners inproperly seek to <create crimnal
constitutional privileges in a civil action. The trial court
and district court below, upon thorough and repeated review,
correctly ruled that civil detainees are not entitled to claim
a bl anket immunity from being deposed in the civil conmm tnment
proceedi ngs under the Ryce Act.

Civil detainees under the Ryce Act are accorded the sane
constitutional rights as other civil litigants. This includes
the ability of individual civil detainees raising, in good
faith, assertions of privileges against self-incrimnation,
i nvasion of privacy, attorney-client privileges, areas of
nmedi cal confidentiality avail able under the constraints of the
Act, and work product clainms. Civil detainees are not estopped
from exercising proper claims to their constitutional
privileges; however they are not entitled to blanket Fifth
Amendnment i nmunity.

The findings of the trial court and rulings of the district
court bel ow shoul d be affirned and this appeal shoul d be deni ed.
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