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STATEMENT OF THE CASE AND FACTS

Respondent accepts Petitioner’s statenent of the case and
facts as accurate for purposes of the issue presented, with the
follow ng corrections, additions and clarifications:

Inthe initial underlying cases of In Re: The Conmi t ment of

Keith Norwood Smith, 827 So.2d 1026 (Fla. 2d DCA 2002); In Re:

The Commitment of John R. Beikirich, 828 So.2d 421 (Fla. 2d DCA

2002; and I n Re: The Comm tnment of Edward Allen Singleton, 829

So.2d 402, the court found that a civil detainee under an
involuntary civil commtnment as a sexually violent predator
could not assert a blanket protection from deposition
88394. 910, et seq., Florida Statutes (2000); Involuntary Civi

Comm tnent of Sexually Violent Predators (Jimry Ryce Act,
herei nafter “Ryce Act”). On remand, the Petitioners were
advi sed by the court that they were required to appear at the
schedul ed depositions and make good faith assertions of
privilege where necessary. However, when the Second District
Court of Appeal again considered these cases upon subsequent
appeal fromthe circuit court, it was determ ned that the sane
bl anket assertion of privilege had been made by the defendants.

In Re: Commitnent of Duane Edwin Sutton, Keith Norwood Smth,

John R. Beikirich, Edward Allen Singleton, Jerry Wade Rhoades,

and George Samuel Demarco, 29 Fla. L. Weekly D1721 (Fla. 2d DCA,




July 28, 2004). It was this “aspect” of the Petitioner’s
argunment that the court below found had “no nmerit.”

In In Re: Commitnent of Duane Edwi n Sutton, 828 So.2d 1081

(Fla. 2d DCA 2002), the court specifically found that Ryce Act
detainees in this type of civil comitnment proceeding “do not
have any absolute privilege to avoid the discovery process.”
Sutton, 828 So.2d at 1082. However, on remand to the circuit
court, Petitioner objected to all but a few of the deposition
guestions posed. On subsequent appeal, reviewing the
determ nations of the trial judge the Second District Court of
Appeal found that the “trial court properly limted the scope of
i nquiry where the questions on their face appeared to call for
a potentially incrimnating response.” The court went on to
state: “[t]o the extent that the trial court did not sustain the
petitioners’ objections, it was with respect to questions that
on their face did not appear to call for an incrimnating
response.” 29 Fla. L. Weekly D1722. The court naintained its
position that proper privacy issues and the privil ege agai nst
self-incrimnation were protected. However, in the exercise of
t hose privileges, it was i ncunmbent upon the individual defendant
to raise a proper objection to each specific question posed.
The court further found that the Petitioners failed to

denonstrate that the majority of the challenged questions



touched on areas protected by the federal right to privacy or
Florida’s right to privacy because the inquires nmade did not
extend into areas in which the Petitioners had a legitimte
expectation of privacy. Regarding the one question that m ght
have infringed upon a perceived right of privacy, the court
found that “given the nature of the proceedings, that
expectation is clearly outweighed by the State' s conpelling
interest in the long-term control, care, and treatnent of

sexual ly violent predators.” Citing Jackson v. State, 833 So. 2d

243 (Fla. 4th DCA 2002); Article I, 823, Florida Constitution.
It was this “aspect” of the Petitioner’s appeal that the court
determ ned had “no nerit,” as the Petitioner failed to properly
rai se, or subsequently support, justifiable refusal to answer
deposition questions.

Having found that the Petitioners failed to neet their
burden to denonstrate that the trial court departed from the
essential requirenments of law in ordering them to answer the

guestions, the court denied the Petitions.



SUMVARY OF THE ARGUNMENT

The ruling of the Second Di strict Court of Appeal, directing
that Petitioner, a civil detainee under the Ryce Act, appear for
deposition in accordance with 394.9155(1), Florida Statutes
(2000), and the Florida Rules of Civil Procedure, does not
create conflict jurisdiction pursuant to 9.030(a)(2)(A)(iv),

Fl ori da Rul es of Appellate Procedure.



ARGUMENT
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THERE 1S NO CONFLI CT BETWEEN THE ORDER OF
THE SECOND DI STRICT COURT OF APPEAL IN [N
RE: COMM TMENT OF DUANE EDW N SUTTON. KEI TH
NORWOOD SM TH, JOHN R. BEILKIRI CH. EDWARD
ALLEN SINGLETON. JERRY WADE RHOADES. and
GEORGE SAMUEL DEMARCO/ DUANE EDW N SUTTON,
KEITH NORWOOD SM TH, JOHN R. BEIKI RI CH,
EDWARD ALLEN SI NGLETON., JERRY WADE RHOADES,
and GEORGE SAMUEL DEMARCO v. STATE OF
FLORI DA, NOS. 2D03-2780, 2D03-2973, 2D03-
2084, 2D03-2988, 2D03-2993 and 2D03-3327
[ CONSOLI DATED BELOW (FLA. 2ND DCA JULY 28,
2004) AND THE DECISIONS OF THIS COURT IN
STATE EX REL. VINI NG v. FLORI DA REAL ESTATE
COVMM SSI ON, 281 So.2d 487 (FLA. 1973) AND
KOZEROW TZ __v. FLORIDA  REAL _ ESTATE
COVMM SSI ON, 289 So.2d 391 (FLA. 1974), OR
ANY OTHER DISTRICT  COURT  OPI NI ONS.
( RESTATED)

Petitioner inproperly perceives the ruling of the court
below. The court did not depart from the requirenments of due
process; rather, found that any clainmed privileges be addressed
on a question by question basis. At notinme did the court hold
that Petitioner was barred fromraising a proper objection to
deposition questions. It was, however, incunmbent upon the
Petitioner to raise a proper objection and not attenpt to exert
a bl anket objection to the deposition process itself. Sutton;
supra. As the court noted:

[t]he petitioners have objected to every
question posed to them including questions
as innocuous as those requesting their date
of birth, on the ground that the information
sought is protected by the Fifth Amendnent.
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In essence, the petitioners have done
not hing nmore than raise a blanket assertion
of their Fifth Amendment privilege,
sonething we have previously held is not
avai lable to these petitioners because of
the civil nature of these proceedings.
Smith, 827 So.2d at 1029.

In accordance with 394.9155, Florida Statutes, and the
Florida Rules of Civil Procedure, the court properly determ ned
that a civil detainee under the Ryce Act was subject to
deposition. This does not conflict with the holdings of this

Court in State ex rel. Vining v. Florida Real Estate Conm ssi on,

281 So.2d 487 (Fla. 1973) or Kozerowitz v. Florida Real Estate

Comm ssi on, 289 So.2d 391 (Fla. 1974).

In Vining, a charged realtor was required to be a w tness
agai nst hi nmsel f by submitting a sworn answer in an
adm ni strative license revocation proceeding, the penalty for
failure to respond by means of a sworn answer to charges nade by
the Real Estate Comm ssion was the entry of a default judgnment
agai nst the defendant realtor. This Court found that the “basic
constitutional infirmty of the statute lies in requirenment of
a response under threat of |icense revocation or suspension,
whi ch amounts to conpelling the defendant to be a wtness
agai nst hinself within the meaning of the Fifth Amendnment to the
U S  Constitution and Article I, &8 9 of the Florida

Constitution, F.S. A" 281 So.2d at 491. Conversely, the court



in the instant case found that Petitioner had a right to exert
his privilege against self-incrimnation; however, was required
to properly raise the privilege and failed to do so.

This court in Kozerowitz, sinply iterated the holding in

Vi ni ng, stating that the “proscription agai nst sel f -
incrimnation also applies to any adm nistrative proceedi ng of

a ‘penal’ character.” Kozerowitz, 289 So.2d at 392. Again, the

court in the instant case found in accord with both Kozerow tz

and Vining, determning that Fifth Anmendnment privil eges coul d be
asserted to i nproper questions propounded during the deposition
process. In fact, the determ nation of the court below is in
strict accord with these cases, holding that a civil detainee
under the Ryce Act is afforded protection under the Fifth
Amendnment when such privilege is properly asserted. In the
i nstant case, Petitioner failed to denonstrate that there was a
realistic possibility that the answer to the questions
propounded, in the context and nanner these questions were
posed, could be used to convict himof a crinme. Consequently,
Petitioner did not properly assert his privilege against self-
incrimnation under the Fifth Amendnent.

Addi tionally, the court bel ow did not deprive Petitioner of
the right to claim a violation of privacy. After a thorough

review of the deposition questions posed by the State, the court



properly found that “[t]he petitioners have not offered any
expl anati on regarding how these questions intrude into an area
in which they have a |l egiti mate expectati on of privacy.” |In Re:

Commtnent of Sutton, et al., 29 Fla. Law Wekly D1721.

Further, the court determned, to the extent sone of the
questions could perceivable invade Petitioner’s reasonable
expectation of privacy, those expectations were clearly
out wei ghed by the State’s conpelling interest in the |long-term
control, care, and treatnent of sexually violent predators:

To the extent that any of the questions
pertaining to their physical health my seek
information that is protected as private, we
conclude that the trial court did not abuse
its discretion when it found that the State
successfully denonstrated that its need for
the informati on outwei ghed the petitioners’
right to privacy, whi ch, gi ven t he
petitioners’ status as Jimmy Ryce det ai nees,
is mnimal. [Citation onitted] See also
State v. Johnson, 814 So.2d 390 (Fla.
2002) (stating that although a patient’s
medi cal records enjoy a confidential status
by virtue of the state constitutional right
to privacy, the right to privacy will yield
to conpelling governnental I nterests).
[ Enphasi s added]

In Re: Commitnment of Sutton, et al., supra; Jackson, supra.

The Second District Court of Appeal correctly applied the
law in determning that Petitioner had failed to denonstrate
that the challenged questions touched on areas that has a

realistic possibility of being used to convict himof a crine or



delved into areas protected by the federal or state right to

privacy and created no conflict by so doing.



CONCLUSI ON

WHEREFORE this Court should decline to exercise its
di scretion to take jurisdiction over this matter, as no confli ct

has been denonstrat ed.

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing Brief of Respondent on Jurisdiction has been furnished
by U S. Ml and facsimle transm ssion to Christopher E.
Cosden, Assistant Public Defender, 2071 Ringling Boul evard,
Fifth Fl oor, Sarasota, Florida 34237, this day of Oct ober

2004.
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