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PRELI M NARY STATEMENT

Appel lant, Richard Allen Johnson, was the defendant bel ow
and will be referred to as “Defendant” or “Johnson”. Appel | ee,
State of Florida, will be referred to as “State”. References to
the record on appeal wll be by the synbol *“ROA " and the
suppl enental record will be designated by the synmbol “S’, each
will be followed by the appropriate volunme and page nunber(s).
Johnson’s initial brief will be by the synbol “IB".

STATEMENT OF THE CASE AND FACTS

On Valentine’ s night, February 14, 2001, the victim Tanmmy
Hagi n, acconpani ed her brother, Anthony Carrick and his friend,
Joshua Taylor, to Cub Babylon, a gay bar/nightclub in Port St.
Lucie, Florida (ROA 22, 1489-1512, 1518-30). At the bar, Tammy
net the defendant, Richard Johnson, who was there with his
friend John Vitale, a gay man (ROA. 23, 1668-72). Johnson
bought Tamry drinks and when the bar closed at 2:00 a.m, he
invited her, her brother and his friend back to his house to
play pool (ROA 22, 1495-1500, 1526-30). Johnson and Vitale
were living in a house owned by Adrienne Parker and also
occupi ed by roommates Thonmas Beakley and Stacy DeNigris (ROA
22, 1534-57). Before leaving the bar Johnson bought a bottle of

Captain Mrgan’s rum which they drank on the way to the house



and once at the house (ROA. 23, 1677-80). Tammy’ s brot her and
his friend Joshua decided to | eave at about 4:30 a.m but Tamy
wanted to stay and Johnson offered to drive her home (ROA 22,
1501-08). Johnson told Tammy’s brother “don’t worry, 1’Il get
her hone safe.” (ROA 22, 1505-08).

It is unclear exactly what tine they left to take Tammy
hone. According to Johnson, Vitale wanted to take Tammy hone
ri ght away but she wanted to stay; however, a little while later
Vitale was playing pool and was not ready to take her hone
(ROA. 23 2412-20). Vitale agreed that he wanted to finish his
pool gane and that they left 30 mnutes |later to take her hone
(ROA. 23 2412-20). Vitale knew that Tammy lived in Vero Beach
but Johnson clained she wouldn't tell them her address because
she didn't want to go home (ROA 23 2412-20). Vitale stated that
they stopped at a Circle K for Tamry to use the restroom and she
took his keys so that he would not |eave w thout her (ROA 23
1686- 90) . Tammy then fell asleep in the backseat and Johnson
directed Vitale to drive to the Savannas (ROA. 23 1686-90). He
told Vitale they couldn’t drive her hone because she was passed
out and could not tell them her address (ROA 23 1686-90).

Tamry was still sleeping when they arrived at the Savannas

and Johnson directed Vitale where to park (ROA 23 1686-90).



After a while he asked Vitale to take a walk; Vitale knew that
he wanted to have sex (ROA 23 1686-90). Vitale agreed that
Tamy was not awake when he left the car (ROA 23 1691-95). The
two later exited the car, Tanmy was naked and they went to have
sex in an area by the bushes (ROA 23 1691-95). When it was
getting light outside, Vitale went to | ook for them and saw t hem
havi ng sex (ROA 23 1691-95). Upon returning to the car, Vitale
stated that Tammy said to take her hone, then not to take her
home so Vitale decided to drive back to the house until a
deci sion was nade (ROA 23 1691-95). Vitale agreed, though, that
once they were back at the house, there was an argunent in the
driveway, Tammy wanted to go hone but Johnson did not want her
to go honme (ROA. 23 1691-95).

Cat herine Shipp, who lived across the street from Vitale
and Johnson, was an eyewitness to what happened in the driveway
t hat norni ng. Ms. Shipp, testified that she was awakened, in
the early norning hours of February 15, 2001, (approximtely
6:45-7:00 a.m) by very loud, blood-curdling screans (ROA 22,
1562- 65, 1572-75). It was a woman screanm ng; Ms. Shipp opened
her front door and heard the woman saying “I want to go hone,
just let ne go.” Ms. Shipp saw the young woman sitting in the

m ddl e of the back seat of a dark green Saturn, a car she knew



bel onged to Vitale. It was |ight enough for Ms. Shipp to see
across the street with no problem Johnson was standi ng outside
the car, by the passenger side. The young woman tried to exit
t he car but Johnson would not let her, he held the door closed,
stuck his head inside the car, and then closed the door.

When the young wonan made an attenpt to exit the car from
the other side, Johnson bl ocked her way. (ROA Vol . 22, 1566-
71). At one point he let her exit the vehicle but when she
tried to enter the front seat, he picked her up in a “bear hug”
and took her into the house. The young woman did not want to go
into the house. She kicked her feet and put both arms on the
door frame to keep from entering (ROA Vol. 22, 1576-79). She
screanmed “I don’t want to go in and clean up,” and was trying to
get away from Johnson. The forcible entry into the house took
pl ace at approximately 7:00-7:10 a.m, about 20-25 mnutes after
she first saw the girl. Ms. Shipp had a gut feeling that
sonmet hing was wong. The only reason she didn’t call the police
is because she has a daughter who screans and fights with her
boyfriend and has been told by them that it’s none of her
business if she tries to get involved.

There was also eyewitness testinony from roommates Thomas

Beakl ey and Stacy DeN gris regardi ng what happened to Tammy once



she was taken into the house. Thonmas and Stacy shared the room
next to Johnson’s. Thomas testified that he arrived hone at

approximately 3:00 a.m on February 15, 2001 (ROA Vol. 23, 1593-

96) . He fell asleep about 4:30 because there was a lot of
noi se. He later (at approximately 7:30 a.m) heard a gqir
scream “let me go, let me go, | want to go honme.” (ROA Vol

23, 1593-96, 1604-07). Tom described it as sounding al nost |ike
crying, he heard the scream once, then he heard what sounded
like crying. After the crying, he heard the words “let ne go, |
want to go hone.” He heard the scream conming from the hallway,
outside his bedroom Johnson’s bedroom was perpendicular and a
few feet away fromhis; they could literally run into each other
if both exited their bedroons at the sanme tine (ROA Vol. 23,
1610-13). There was a bat hroom between the two bedroons. Stacy
also testified that Tom woke her up at about 7:00 a.m, saying
that he heard Adrienne crying in the bathroom Stacy heard a
girl crying and saying that she wanted to go home, but she
didn't think it was Adrienne (ROA Vol. 23, 1617-21). Wen she
opened her bedroom door she saw a girl with brown hair holding
on to the door franme and saw Johnson grab her by the waist and
yank her back into his bedroom (ROA Vol. 23, 1622-25). Johnson

gave Stacy a dirty | ook. She saw John by the garage door, so



she asked hi m what was going on and they spoke for a while.

At about 8:00 a.m Johnson cane into the garage crying,
telling Vitale that she was gone (ROA. 1701-06). Johnson told
Vitale that he broke her neck. Vitale went into the room and
was shocked to find Tammy dead, she was purple, her eyes black
and blue and wi de open (ROA. 1701-06). Vitale saw marks on her
neck. Johnson deflated the air mattress, rolled her up in it and
put her body in the trunk of John’s car (ROA 1707-12).
Johnson admtted it was his idea to deflate the air mattress and
roll her up in it (ROA 2311-2321). They went to Shane’s house,
Johnson’s best friend, for help in disposing of the body, but he
refused to help. Johnson told Shane that he had done sonething
bad, that he killed a dude, but then said it was a lady (ROA
2030-36). Johnson told Shane that he met her at C ub Babyl on,
that “she was the npbst annoyi ng person that he ever nmet and that
she tried to stab himwith an object.” Also told Shane that she
“screanmed at him?”

Johnson adnmitted that it was his idea to buy a chain and
bricks, which they used to sink Tammy’s body at the Savannas
(ROA. 2311-2321). They tied a chain around Tammy’'s body,
attached a |l ock and a cinder block and submerged her body in the

Savannas wat er. They used Tanmy’s noney to purchase the cooler



to transport her body to the Savannas and the chain, |ock and
cinder block to drown her body. The nedical exam ner, Dr.
Charles Briggs, testified that the <cause of death was
strangul ation, which requires trenmendous force and is not a
sudden death (ROA.28, 2211-15). \Wen oxygen is cut off to the
brain, it usually takes 15-30 seconds for a person to pass out,
and about 34 mnutes of further strangulation to die. Tanmy
was strangled both by ligature and nanually (ROA 28 2197-98).
Tamy al so had head injuries, a bruise on the forehead (about 1
% inches dianeter) and a cut from a knife-like object above the
top of left ear. There was also bruising on Tammy’'s face. In
addition, there was post-nortem |aceration of the vaginal and
anal areas (ROA. 2197-98), Tammy’'s vagina, uterus and bl adder
were cut out so no sermen was found (ROA. 2219-21).

Johnson adnmitted, in a video-taped statenment to the police,
that he killed Tammy, stating that he “was drunk,” “lost his
m nd,” and that he beconmes nmean when he drinks rum (ROA, Vol
29, 2285-95). \Wen asked whether he raped Tammy, Johnson stated
that “she wasn't fighting hinf during sex and that “it didn't
feel like he was raping her.” He claimed that he put his hand
on her neck during sex and realized she was dead after they

st opped, when he got up and said “get up” and she wasn't noving



(ROA Vol. 29, 2308-10). Johnson’s statenent was played for the
jury. \Wien Johnson took the stand during the trial, he changed
his story, claimng that he passed out after sex and that what
he neant by “got up” was when he woke up (ROA Vol. 31, 2412-20).
Johnson’s theory of defense was that Vitale killed her while he
was passed out and put her back in the bed. Johnson cl ai ned
that he only admtted killing her to the police because Johnson
told himhe nmust have killed her.

On June 7, 2004, the penalty phase commenced. In addition
to the guilt phase facts, the State’'s penalty phase evidence
consisted of victim inpact statenents from Tamrmy’s nother and
sister as well as testinony from M chael Finger show ng Johnson
was on comunity control at the time of the nurder. (ROA 34
2783-96). In support of mtigation, the defense called Johnson’'s
not her, brother, sister, and a nental health expert. Johnson
read a letter! to the court (ROA 34 2798, 2835, 2860-61; ROA 35
2919- 20, 3015-17). The fam |y nenbers reveal ed Johnson had a
difficult childhood and suffered incidents of physical and/or

sexual abuse. Both his parents had drinking problenms and fought

YYn it he noted his sorrow for the endl ess nightnmare of his
life and that of the famlies; he will never understand how his
life ended up the way it did. He does not hate anyone invol ved,
and gives his life to Tanmy’s brother. (ROA 35 3015-17).
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openly in front of their children. Wen Johnson was young, his
parents divorced, and his nother was seldom hone as she worked
three jobs. Johnson had poor grades in school, was placed in a
class for slow | earners, and dropped out of school for a period
of time, before receiving a diplom. (ROA. 34 2798- 2814, 2826-
30, 2839-45, 2854-56, 2862-69, 2871-73, 2875, 2882-85). Wen he
was in his early teens, Johnson’'s nother married Frank Speres.
There was friction between M. Speres and the children. (ROA 34
2815- 16, 2832-33, 2874-75, 2885-86).

Johnson committed crimnal acts for which he served jai
and community service sentences, stole approximately $500 from
his nother, and got into trouble starting fires in his
nei ghbor hood. He abused drugs and/or al cohol and had a sporadic
enpl oyment history. (ROA. 34 2816-21, 2875-76, 2876-80, 2889-91).
He had several girl-friends and fathered a child whom he had not
seen since a few nonths after the child was born (ROA 34 2822,
2824- 25, 2833-34, 2849-51, 2876-77).

Dr. WIllians, who has testified in 50 cases, but only once
for the state, opined Johnson was sane at the time of the crine

and conpetent to stand trial. (ROA 35 2922, 2964-69). Dr.



Wllians testified Johnson? grew up in an abusive home® and

showed signs of post-traumatic stress disorder® and depression in

his early life. He did well in his special education classes
until he entered adol escence, and acted “bad” so he would not be
teased about the classes. As Johnson grew older, he self-

medi cated with drugs/al cohol and got into trouble. He is not a
maj or depressive type, but has many unresolved issues; he has
“just this mld mld, noderate dysthmc depression.” Hi s
setting of fires and getting into trouble neet the diagnostic
criteria of antisocial personality disorder. Johnson’s testing
showed |earning disabilities. (ROA. 35 2925-37, 2939-43, 2944-

47, 2950-54, 2972-76, 2979-80).

’Because Johnson initially admtting having his hands on
Tammy’s throat, but prior to the evaluation, changed his story
to one of innocence, Dr. WIllianms did not discuss the crine with
Johnson. Hence, Dr. WIllianms did not and would not ask
[ Johnson] about his responsibility in the crine and saw his
purpose to be |limted to finding mtigation. (ROA 35 2999, 3002-
04).

3Mbst of the incidents of sexual abuse were presented by
Johnson’ s nother and sister. Dr. WIlians recogni zed Johnson’s
sister may have discussed sexual abuse in hopes it would assist
her brother, but because his nother spoke of abuse, the doctor
t hought it happened. However, Dr. WIlians has no reports
what soever from Johnson regardi ng physical abuse by his father
(ROA. 35 2978-79).

“Johnson did not meet the criteria for post-traumatic stress
di sorder and his synptons di sappeared when he was nine to ten

10



It was Dr. WIlians’ opinion Johnson was intoxicated at the
time of the crine® and nmet the mininum requirements for a m xed
personality disorder and antisocial personality disorder (ROA 35
2959- 60) . He offered two statutory® and ten non-statutory
mtigators.’

The jury recomrended death by a vote of eleven to one.

years ol d. (ROA 35 2971-72).

Cther than M. Vitale's letter discussing giving the drug,
Ecstasy, to Johnson, Dr. WIlians had no evidence that drugs
pl ayed any factor in Tammy’s nurder. (ROA. 35 2998-99).

®(1) wunder the influence of extreme nental or enotional
di sturbance at the tinme of the crinme based on Johnson's
depression and personality profile, although nothing was severe
enough to establish a nmental illness or thought disorder and (2)
ability to appreciate the crimnality of his conduct or to
conform his conduct to the requirenents of the l|law were
substantially inpaired based on his nental problens, extrene
i nt oxi cati on, and possi bl e drug usage. (ROA 35 2954-58, 2960-61)

(1) dysfunctional fanmily; (2) renorse; (3) acceptable
courtroom behavior; (4) wunder the influence of alcohol; (5)
artistic ability; (6) able to show kindness; (7) famly |oves
Johnson; (8) dimnished learning ability and |ow | Q (performance
score was 99, but because there was an 18 point difference in
the full scale score, the test was deened invalid); (9) |ow
frustration tolerance; and (10) |ow self-esteem (ROA 35 2961-
63, 2982).

Wth regard to Johnson’s renorse, Dr WIllianms reported it
was for helping Vitale conmt the nurder; Johnson never adm tted
guilt. Al t hough he knew of Johnson’s original confession, Dr.
Wllianms did not think it was his place to ask what Johnson
meant when he expressed renorse, because his “job isn't to
gat her evidence to convict him but to sinply provide mtigating
evi dence, conpetency issues, insanity issues.” (ROA 35 2984-87
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(ROA. 35 3061-66). A Pre-sentence Investigation Report and
sentenci ng nenoranda were ordered. No testinmony was offered
during the July 15, 2004 Spencer hearing, but further argunent
was made. (ROA. 35 3069; ROA 36 3075-95) At the August 9, 2004
sentencing, the court found three aggravators: (1) felony nurder
(ki dnappi ng/ sexual battery) (great weight); (2) under sentence
of comunity control (noderate weight); and heinous, atrocious
or cruel (“HAC') (great weight) (ROA 6 914-18; ROA 37 3106-16),
the statutory mtigator of no significant history of crimna
activity (mpderate weight) and eight non-statutory nitigators.®
Johnson was sentenced to death for Tammy’s nurder and received
consecutive sentences of 30 years for the kidnapping, life for

the sexual battery, and 60 days for petit theft. (ROA 37 3135-

38). This appeal follows.

2993-94, 2998, 3004-06).

8(1) physical/verbal abuse by father (some weight); (2)
drug/ al cohol abuse and under the influence of alcohol at tinme of
murder (noderate weight); (3) sexually abused at young age (sone
weight); (4) slow learner (no weight); (5) kindness to others
(little weight); (6) famly |oves Johnson (little weight); (7)
acceptable courtroom behavior (little weight); and (8) wll
adjust to prison (little weight).(ROA 6 918-28; ROA 37 3117-35).
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SUMVARY OF THE ARGUMENT

Point | - Potential Juror Mnforte was excused for cause
properly, as she could not assure the court she could set aside
her views on the death penalty and foll ow the | aw.

Point Il - The trial court properly admtted testinony from
accessory after-the-fact, John Vitale, regarding an adm ssion
Johnson made to himthat while he was choking Tamy, the victim
“she said that she wanted to see her children

Point 11l - The State did not inproperly anmend the
I ndi ctnent and the trial court had jurisdiction to try Johnson.

Point 1V - Johnson has failed to preserve his argunent that
the trial court inproperly allowed the State to question him on
Cross-exam nati on, about the wveracity of the eyew tness
testinmony provided by roonmates Stacy and Tom regarding the
night of the nurder for appeal. Further, Johnson failed to
object to the question which referred to Tom s truthful ness, but
i nstead, objected only to the question asking whether Johnson
had heard Tonis testinony. Finally, inpeachnment of a crimnal
defendant who takes the stand is allowed under the evidence
code, as is inpeachnent of a wtness by pointing to

contradi ctory evidence.
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Point V - The trial court properly denied Johnson’s notions
for judgnent of acquittal on the sexual battery and kidnaping

charges and on the felony-nmurder charges premsed on those

crimes.
Poi nt VI - Johnson’s sentence is proportional.
Point VIl - There is no constitutional infirmty in

inposing a death sentence following a defendant’s rejection of
the State’s offer of a life sentence in exchange for a guilty
pl ea.

Poi nt VI - The HAC aggravator is supported by
substantial, conpetent evidence. The record reflects the victim
was struggling before and consci ous as she was bei ng choked.

Point IX and XIV - Florida’s capital sentencing does not
create a presunption for the death penalty, nor does it
i nproperly place upon the defense the burden to prove that life
is the appropriate sentence. It gives the jury adequate
gui dance for determ ning the sentencing factors.

Points X and XI - Death eligibility occurs at time of
conviction and sentencing selection is conpleted during the

penalty phase, thus, Ring has no inpact of Florida’ s capital
sent enci ng.

Point XIl - There is no constitutional infirmty in

14



Florida’s death penalty statute nor its jury instructions
regarding the standard of pr oof necessary to establish

mtigation.

Point XIIl - Johnson’s reliance upon his interpretation of
Ring to suggest there was a violation of Caldwell is wthout
merit.
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ARGUNVENT

PO NT |
THE COURT PROPERLY EXERCI SED | TS DI SCRETI ON
IN REMOVING JUROR MONFORTE FOR  CAUSE
(restated)

Johnson takes issue wth the granting of the State’'s
chal l enge for cause to Juror Grace Monforte (“Monforte”). It is
his position Mnforte should not have been excused for cause as
she did not express an “unyielding conviction and rigidity of
opinion regarding the death penalty.” (1B 24-26). Not only is
this issue unpreserved, but the for cause challenge was granted
properly. Monforte’s answers, when considered in their
entirety, show she could not assure the court she could set
aside her views on the death penalty and follow the law. This
evinces there was no abuse of discretion and the matter should
be affirmed.

The standard of review of a court’s decision striking a

juror for cause is abuse of discretion. See Ault v. State, 866

So.2d 674, 683-84 (Fla. 2003); Kearse v. State, 770 So. 2d 1119

(Fla. 2000); Castro v. State, 644 So. 2d 987 (Fla. 1994).

Discretion is abused when the judicial action is arbitrary,
fanciful, or wunreasonable, i.e., where no reasonable person

woul d take the view adopted by the trial court. See Geen V.
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State, 907 So.2d 489, 496 (Fla. 2005); Trease, 768 So. 2d 1050,
1053, n. 2 (Fla. 1990).

As a prelimnary matter, this issue is unpreserved. In
order to preserve the issue of the granting of a for cause
chall enge, the party opposing the challenge nust re-raise its
objection before the jury is sworn. Ault, 866 So.2d at 683
(finding issues preserved as counsel renewed his objection to
the renmoval of the juror prior to jury being sworn); Joiner V.
State, 618 So.2d 174, 175-76 (Fla. 1993) (requiring party
opposi ng chal |l enge renew objection prior to swearing in of jury
in order to preserve issue as acceptance of jury wthout
objection gives rise to reasonabl e assunption counsel abandoned
earlier objection and now is satisfied with jury); Arnold v.
State, 755 So.2d 696, 698 (Fla. 4th DCA 1999). Johnson’ s
counsel objected to Mnforte's excusal, but did not renew his
objection before the jury was sworn, thus, the nmatter is
unpreserved. (ROA 20 1294-95).

Johnson recognizes his failure to preserve under Joiner,
but, points to the court’s statenment that counsel had a standing

objection. (IB 27-30). Contrary to Johnson’s suggestion, the
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court did not assure counsel the matter was preserved® or that he
did not have to renew his objection to Monforte. (ROA 20 The
court merely stated with regard to two other jurors, ! “You have
a standing objection to that challenge.” (ROA 20 1263). Mor e
i nportant, when questioned by the court specifically as to his
acceptance of the jury, Johnson agreed to the 14 jurors selected
(ROA. 20 1294). G ven this acceptance, and under the law as
provided in Joiner and Ault, it was incunbent upon Johnson to
re-raise his objection to Monforte before the jury was sworn or
have it presuned the objection abandoned. As noted in Joiner,
618 So.2d at 175-76, and in light of Johnson’'s affirmation he
agreed to the jury, there is a reasonable assunption that
Johnson no longer objected to Monforte’'s renoval, and was
satisfied with the jury as selected. Should this Court find the

matter preserved, it wll be abandoning its precedent and wl|

*The circumst ance presented here is not that of Ingrassia v.

State, 902 So.2d 357 (Fla. 4th DCA 2005), Langon v. State, 636
So.2d 578 (Fla. 4th DCA 1994) or Pindar v. State, 738 So.2d 428

(Fla. 4th DCA 1999). The court did not specifically and
repeatedly assure counsel the issue was preserved for review
(ROCA. 20 1263). Mor eover, none of these cases are from this
Court.

9t was to Juror 14, Judith Mukeerji, the court noted the

defense had “a standing objection w thout having to renew it;
and made a simlar statenent when Juror Brown was excused.
(ROA. 20 1265, 1292).
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be permtting Johnson to “proceed to trial before a jury he
unqualifiedly accepted, knowng that in the event of an
unfavorabl e verdict, he would hold a trunp card entitling himto
a new trial.” Id. at 176, n.2. This is a situation this Court
explicitly decried as inproper.

Wil e Johnson cites to Thomas v. State, 419 So.2d 634 (Fla.

1982) and Geen v. State, 80 So.2d 676 (Fla. 1955) to support

his position on preservation, neither case is on point. As

Joi ner identified, because additional changes may have been nade

to the jury following the juror’s excusal, counsel nmay have
becone satisfied wth the final panel, thereby, making it
i ncunbent upon him to reassert the prior objection. Such was

not the case in Thomas, 419 So.2d at 636 or G een, 80 So.2d at
678 where the objections involved the failure to give a jury
instruction and to the order of closing argunents respectively.
In those cases, nothing else transpired between the ruling and
objection that mght give rise to a presunption the objecting
party had becone satisfied with the result as would be the case
where the jury’s conposition was at issue. It is this unique
difference that mandates the opposing party renew its objection

as required by Joiner. See Franqui v. State, 699 So.2d 1332

1334 (Fla. 1997) (holding counsel waived issue even though he
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accepted panel “subject to our previous objection” because
counsel permtted the court to define his objection as limted
jurors other than the one stricken for cause). This Court
should find the matter unpreserved. However, should the nerits
be reached, the record establishes the strike was proper.

Ault, 866 So.2d at 683-84, governs review of cause
chal | enges:

The test for determining juror conpetency is
whether a juror can lay aside any bias or prejudice
and render a verdict solely on the evidence presented
and the instructions on the law given by the court.
- A juror nust be excused for <cause if any
reasonable doubt exists as to whether the juror
possesses an inpartial state of m nd. - "I'n
reviewing a claim of error such as this, we have
recogni zed that the trial court has a unigue vantage
point in the determ nation of juror bias. The trial
court is able to see the jurors' voir dire responses
and make observations which sinply cannot be discerned

froman appellate record.” ... Thus, a trial court has
great discretion when deciding whether a challenge for
cause based on juror inconpetency is proper. ... A

trial court's determnation of juror conpetency wll
not be overturned absent manifest error...

However, prospective jurors may not be excused
for cause sinply because they voice general objections
to the death penalty. ... The relevant inquiry in
deci di ng whether prospective jurors may be excluded
for cause based on their views on capital punishnent

is "whether the juror's views would 'prevent or
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substantially inpair the performance of his duties as
a juror in accordance with [the court's] instructions
and [the juror's] oath.'"

Aul t , 866 So.2d at 683-84 (enphasis supplied, citations

omtted). See Adans v. Texas, 448 U. S. 38, 45 (1980); Lusk v.

State, 446 So.2d 1038, 1041 (Fla. 1984).

As noted in Wainwight v. Wtt, 469 U S 412, 424-26

(1985), there is no requirenent for absolute clarity or that the
juror would “automatically” vote against guilt or the death
penal ty:

because determ nations of juror bias cannot be
reduced to question-and-answer sessions which obtain
results in the manner of a catechism What conmon
sense shoul d have realized experience has proved: many
veniremen sinply cannot be asked enough questions to
reach the point where their bias has been nmade
"unm stakably clear"; these venirenen nay not know how

they will react when faced with inposing the death
sentence, or may be unable to articulate, or may w sh
to hide their true feelings. Despite this lack of
clarity in the printed record, however, there will be

situations where the trial judge is left wth the
definite inpression that a prospective juror would be
unable to faithfully and inpartially apply the |aw
For reasons that will be devel oped nore fully infra,

this is why deference nust be paid to the trial judge
who sees and hears the juror.

Wtt, 469 U S. at 424-26 (footnotes omtted)

In Hannon v. State, 638 So.2d 39 (Fla. 1994), this Court

stated "[t]he inability to be inpartial about the death penalty
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is a valid reason to renpbve a prospective juror for cause”.
However, jurors who have expressed strong feelings about the
death penalty nmay serve if they indicate an ability to abide by

the trial court's instructions. Johnson v. State, 660 So.2d 637

(Fla. 1995). If there is any reasonable doubt that a
prospective juror cannot render a verdict based solely on the
evidence submtted and the trial court's instruction of |aw, he

shoul d be excused. Bryant v. State, 656 So.2d 426, 428 (Fla.

1995); King v. State, 622 So.2d 134 (Fla. 3d DCA 1993). The

relevant inquiry is whether a juror can perform his or her
duties in accordance with the court’s instructions and the

juror’s oath. Farina v. State, 680 So.2d 392, 396 (Fla. 1996).

Johnson concedes Monforte’s answer regarding her ability to
set aside her feelings about the death penalty and follow the
law were “sonmewhat confused”(IB 25), but conplains that the
court wutilized the incorrect standard for assessing the cause
chal l enge. The State maintains Mnforte' s answers, when viewed
in their totality, show her feelings against the death penalty
woul d substantially inpair her ability to follow the Iaw, and
that she could not state w thout equivocation that she would
follow the law (ROA 19 1124-25; ROA 20 1258). This shows she

was not qualified and was stricken properly.



After stating she would choose the death penalty only as a
“very very last resort”(ROA 19 1124) and that she “doubted her
ability to vote for it”(ROA 19 1124),'' the follow ng exchange
t ook pl ace between the prosecutor and Monforte:

M. Seynour: kay. Let's take this one step
further. The law is going to provide, as | said, the
definition of aggravators, mnmitigators, you weigh the
t wo, assum ng that the state has proved one
aggravator, one or nore, then you weigh those and you
come out with what should be an appropriate
recomrendation in this case. That my disagree wth
the way you feel. You may sit there and say, the |aw
says | should vote for this, but | just don't like it
and | don’t want to do it in this case and this is not
one of the cases | would define as calling for the
death penalty, could you subordi nate your own feelings
and vote for the death penalty in this case or are
your personal feelings so strong you just wouldn't be
able to?

Grace Monforte: | down [sic] know. | can’t give
you a yes Or no answer.

(T.19 1124-25). Under questioning by defense counsel, Monforte

nmerely agreed she could consider mtigation/aggravation, assign

1 The context of Mnforte’s initial answers is of
signi ficance here. After the State asked: ”"Anybody here who
feels, 1’ve got certain ideas of when the death penalty should
be applied and I'm not sure | can follow the law’, the court

noted a “couple of hands(raised)...”(ROA 19 1122)(enphasis
supplied), it questioned jurors Mikeerji and Atkins. Wiile the
record does not clearly indicate Monforte’s hand was rai sed, she
was questioned inmediately after Atkins told the court he could
not vote for the death penalty “no matter what the acts are and
no nmatter what the judge tells you the facts are,” and in
response to the State’'s question: “Anyone else feel that way?”
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weight to those circunmstances, and “recommend life.” (ROA 20

1228). Even when pressed by the State, she stated: “I would

definitely follow the law if asked to, but it’'s not sonething

like to do. I would not—-I would like to follow the law, | would

not like to give that decision.” (ROA 20 1258). Al t hough she

stated she “would definitely follow the law', she inmediately

followed with the statenent she “would like to follow the | aw,

but “would not like to give that decision.” Such coments

underm ne any confidence in Monforte's ability to set aside her
feelings about the death penalty and actually follow the |aw as
instructed, especially when all her coments are considered
t oget her. There is reasonabl e doubt Monforte could follow the
| aw as she could not assure the parties that she could set aside
her feelings about the death penalty and follow the court’s
i nstructions.

Monforte’s equivocal answers underscore the deference
afforded to the trial judge given his “unique vantage point.”
As this Court announced: "In reviewing a claimof error such as
this, we have recognized that the trial court has a unique
vantage point in the determnation of juror bias. The trial

court is able to see the jurors' voir dire responses and nake

Yes, ma’am It’s Ms. Monforte.” (ROA 19 1124).
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observations which sinply cannot be discerned from an appellate

record.” Smth v. State, 699 So.2d 629, 635-36 (Fla. 1997). See

Guzman v. State, 721 So.2d 1155, 1159 (Fla. 1998)(sitting as

fact finder, judge has superior vantage point to see/hear

W t nesses and assess credibility); Chandler v.State, 442 So.2d

171, 174 (Fla. 1983) (stating “court was better able to observe
[juror’s] depth of conviction regarding the death penalty, [and]
we defer to his estimation of her ability to serve

inmpartially”); Wtt, 469 US. at 424-26 (opining “because

determ nations of juror bias cannot be reduced to question-and-
answer sessions which obtain results in the manner of a
catechism ... deference nust be paid to the trial judge who sees
and hears the juror”; bias need not be proved with “unm stakabl e
clarity”).

Here, the court recognized the applicable law and nade
factual findings before excusing Monforte for cause:

Well, M. Seynmour did ask her the question and |
made a note, he asked her if she felt |I|ike her
personal views, it my be difficult for her to
subordi nate those and follow the Iaw, and she said she
was not sure. And based on the totality of all her
coments, because there were a nunmber of tines that
she was addressed by the Court and the attorneys, and
when | |ook at the entire sequence of her conmments and
statenents nmade during jury selection, | do agree with
the state, there has been a sufficient finding to
grant a challenge for cause. So | am granting the
chal | enge for cause.
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(ROA. 20 1263). This decision was based on extensive, face-to-
face discussions with Mnforte, no less than three occasions,
where the <court could observe body |anguage and attitude
regarding her views on the death penalty, and whether she could
put them aside and follow the law. (ROA 19 1124-1125, 1140-1141,
ROA. 20 1226-1228). Assessnment of the court’s rationale
establishes that the correct standard was used and that there
was no abuse of discretion in excusing Monforte for cause.

Johnson cites Ault in support of his position.'> To the

123ohnson contends the court wused an erroneous |egal
standard and cites Chandler v.State, 442 So.2d 171 (Fla. 1983)

and Gay v. Mssissippi, 481 U S. 648 (1987). It should be
noted Chandl er was decided prior to Wainwight v. Wtt, 469 U S.
412, 424-26 (1985), which clarified Wtherspoon v. Illinois, 391

U S 510 (1968) receding from the requirenment that there be
“unm stakable clarity” that the juror would vote automatically
agai nst the death penalty. Chandler is distinguishable in part
because the prospective jurors there stated unequivocally that
their feelings toward capital punishnment would not affect their
ability to return a verdict. However, as to one of the jurors,
this Court agreed she was anbiguous enough in her responses
whi ch m ght | ead one to conclude she could not be inpartial in a
capital case. Chandler, 442 So.2d at 174. Gay, re-affirmed the
Wt herspoon-Wtt analysis and found, should a court violate it
in striking a juror for cause, it could not be harm ess error.
Id., at 668. The juror in Gay was clear in her response about
i nposing the death penalty. Under Grey and Chandler, which
would be nodified in part by Wtt, the equivocal nature of
Monforte’s responses and the deference paid to the court’s
first-hand observations support the strike granted in this case.
The proper law, as nodified by Wtt was applied here.
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contrary, Ault is congruous with the state’'s argunent and there
is a stark difference in the juror’s responses in Ault as
opposed to this case. In Ault, this Court affirned the hol di ngs

of Gay v. M ssissippi, 481 U S. 648 (1987) and Witt, wherein it

stated that the “relevant inquiry in deciding whether
prospective jurors may be excluded for cause based on their
views on capital punishment is whether the juror’s views would
‘prevent or substantially inpair the performance of his duties
as a juror in accordance with [the court’s] instructions and
[the juror’s oath]’”. Ault, 866 So.2d at 685. However, this
Court held the judge abused his discretion because the juror’'s
record responses directly cont radi cted t he state’s
characterization of her voir dire. Moreover, this Court noted
the State did not question the excused juror beyond asking a
general question to the panel about opposition to the death
penalty where she raised her hand. The juror in Ault, when
conpared with Monforte, was enphatic in her affirmative answers
to questions by counsel regarding her opposition to the death
penalty and, notw thstanding them whether she could follow the

| aw. 3

136, Smith: After everything has been discussed in this
room in this courtroom and you understand that you are in
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Here, the State questioned Monforte extensively, giving her
every opportunity to explain her feelings about the death
penal ty. A fair reading of her responses indicates the State
did not ms-characterize her coments. Monforte' s equivocal
answers of “l don’t know...l’m not sure” and “I would like to
follow the law (ROA 19 1124-25; ROA 20 1258) as opposed to the
unequi vocal response of the juror in Ault, “Yes, | can”, are
vastly different. They support the instant trial court’s
finding, from its “unique vantage point” that Monforte was
“unable to faithfully and inpartially apply the law” See

Ki nbrough v. State, 700 So.2d, 634, 639 (Fla. 1997) (finding no

abuse of discretion where conplete review of voir dire showed
juror clearly expressed uncertainty regarding death penalty even
t hough juror affirmatively responded to question by defense she

could follow and apply the law as instructed); San Martin v.

State, 705 So.2d 1337, 1343 (Fla. 1997) (stating “jurors who
were excused for cause had expressed their personal opposition

to the death penalty and had, at best, responded equivocally

opposition and vyour feelings about the death penalty are
inportant to you, but not in this process, are you a juror who
can be fair and inpartial in the guilt phase and penalty phase
of this trial?

Ms. Reynolds: Yes, | can.
Ault v. State, 866 So.2d 674, 685 n.9 (Fla. 2003) (enphasis
added) .
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when asked whether they could put aside their personal feelings

and follow the law'); Foster v. State, 679 So.2d 747(Fla.

1996) (holding no manifest error where juror gave equivocal
responses about whether she could apply death penalty | aw).

In Morrison v. State, 818 So.2d 432 (Fla 2002), this Court

found the juror renoved properly for cause when he expressed
uncertainty and equivocation about inposing the death penalty.
“[ E] qui vocation, i.e., "not sure," is sufficient to support his

excusal for cause, particularly in the absence of any attenpted

defense rebuttal .” 1d., at 443 (enphasis added). As noted

above, the defense attenpt at rehabilitation consisted of asking
if Monforte understood the weighing process and could inpose a
life sentence. (ROA 20 1228). \Wien the prosecutor attenpted to
give Mnforte a last opportunity to clarify her views, and
whet her they “would inpair her ability to” render an inpartial
verdict, the defense objection was sustained on the basis that
the question had been asked previously (ROA 20 1258-59). It is

significant that after defense counsel’s attenpt to rehabilitate

Monforte, her final coments were equivocal, when she pen-
ultimately agreed she really wouldn't like to vote for it and
ultimately stated: “I would definitely follow the law if asked
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to, but it’'s not sonething | like to do.”! (ROA.20 1258). This

supports the conclusion that Mnforte' s views would “prevent or

substantially inpair” her performance as a juror. There was no

abuse of discretion here.

However, should this Court find otherw se, the conviction
should be affirnmed and the remand should be limted to a new
penalty phase as was provided in Ault, 866 So.2d at 684.
Johnson contends that a limted remand is no | onger proper under

Ring v. Arizona, 536 U S. 584 (2002); Bottoson v. Moore, 833

So.2d 693 (2002); and MIIls v. Moore, 786 So. 2d 532, 536-38

(Fla. 2001), because death eligibility occurs at conviction.

His suggestion is not supported by the |aw See Porter .

Crosby, 840 So.2d 981 (Fla. 2003) (noting repeated finding that
death in maxi mum penalty under statute and repeated rejection of

Ring argunents). See also Perez v. State, 31 Fla. L. Wekly S23

(Fla. Jan. 5, 2005). The dictates of Bottoson and MIIls are

addressed to the requirenments of the Sixth Amendnent and when

'n Footnote 3, Johnson asserts the State’'s questions to
Monforte were confusing and incorrect (IB 26-27). The State
di sagr ees. Not only were the questions accurate regarding the
wei ghing of sentencing factors, but were substantively the sane
as those propounded by the defense (ROA 20 1227-28). Johnson’'s
assertion that the judge focused on the State’'s initia
guestions in making his ruling is refuted fromthe record. The
court based its decision on the “totality of her comments” after
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death eligibility occurs. Both pre-dated Ault and its
recognition that an erroneously granted strike for cause based
on death penalty issues would require only a new penalty phase,
not a new trial. Mor eover, the penalty phase in Florida is a
sentencing selection issue under the E ghth Anendnent and
neither Bottoson nor MIIls changed the |aw regardi ng sentencing
sel ection. Monforte’'s ability to follow the law as it applies
to sentencing, limts the issue to the penalty phase, and as
such, should this Court find error, remand would be limted to a
new sent enci ng.
PO NT 11

THE COURT PROPERLY ADM TTED TESTI MONY FROM

CO- DEFENDANT, JOHN VI TALE, THAT  JOHNSON

ADM TTED TO H M THAT WHI LE HE WAS CHOKI NG

TAMWY, SHE SAID SHE WANTED TO SEE HER
CHI LDREN (restated).

Johnson contends the court abused its discretion by
admtting testinony from accessory after-the-fact, John Vitale,
regarding an adm ssion Johnson made to him that while he was
choking Tammy, the victim “she said that she wanted to see her

children.” See Ray v. State, 755 So. 2d 604 (Fla. 2000)(holding

adm ssion of evidence is within court’s discretion, and its

ruling will be affirmed on appeal unless there has been an abuse

guestioning by both counsels and the court.(ROA 20 1263).
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of discretion); Zack v. State, 753 So. 2d 9 (Fla. 2000)(sane);

Cole v. State, 701 So.2d 845 (Fla. 1997)(sane); Trease, 768

So.2d at 1053, n.2 (sane); Huff v. State, 569 So.2d 1247, 1249

(Fl a. 1990). According to Johnson, the testinony was
i nadm ssi ble because: (1) it had no probative value and any
probative val ue was outweighed by its prejudicial inmpact; (2) it
was i npermssible hearsay; and (3) it was outside the scope of
“re re-direct.” This Court will find that Tamry’s statenent
that “she wanted to see her children” was properly admtted.
After defense counsel finished his re-cross exam nation of
State witness John Vitale, the Court asked whether the State had
any other questions, to which it replied that it had a couple
nore questions (ROA 26, 1979). During the re re-direct, the
State asked Vital e whether Johnson had ever told him “what the
last thing was that Tamy said before = (ROA 26, 1986).
Def ense counsel objected arguing it was beyond the scope of re-
cross. A sidebar was held, at which defense counsel re-iterated
that the question was beyond the scope of re-cross and added
that it was hearsay, not a dying declaration and that a proper
predi cate had not been laid. The trial court denied the “beyond
the scope of re-cross” objection noting that the State could

“take him off the stand”, i.e., recall Vitale since he was a
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State witness to ask the question (ROCA 26, 1986). The

follow ng proffer was then taken of Vitale s testinony:
STATE: M. Vitale, did R chard Johnson at that
time tell you the last thing Tammy said before he
killed her?
VI TALE: Yes, he did.

STATE: What was it he said to you? The defendant,
what did the defendant say to you?

VI TALE: He said she asked for her Kkids.

STATE: At what point was that, what was he doing
when she asked for her kids?

VI TALE: Choki ng her.

STATE: In your proffer did you say at one point
he told me when he was choking her or breaking her
neck, whatever he did, he said that she asked for her
ki ds?

VI TALE: Yes, | did.

STATE: And is that what the defendant told you?

VI TALE: Yes, it is.

STATE: Did she ask for her children, she wanted
to see her children?

VI TALE: Yes, it is.
(ROA. 26, 1988). After the proffer, defense counsel argued that
the statenment was not a “dying declaration” and did not fal
under any of the other hearsay exceptions. The State responded

that it was not hearsay because it was the defendant’s statenent



and alternatively argued it fell under the “excited utterance”
exception because anyone in that situation would have been
excited, agitated, upset or in fear; would have been highly
enotional (ROA 26 1990-92). The trial court noted the statenent
was “double hearsay,” which is allowed, under section 90.805
Florida Statutes (2006), if each part of the conbined statenent
falls within a hearsay exception. The court concluded that the
first part of the statenment was an adm ssion by Johnson and t hat
the second part was an excited utterance by Tammy; therefore, it
was adm ssible (ROA 26 1993-94). Further, the Court found that
the testinony was probative because it would show preneditation
and it rebutted Johnson’s contention that this was an accident
(ROA. 26, 1995-96). The court concluded that the probative val ue
was not outwei ghed by any prejudicial inpact (ROA 26, 11995-97).
Johnson argues on appeal that the trial court erred by admtting
t he statenent.
Johnson’s contention that Tammy’'s statenent was not

probative and any pr obati veness out wei ghed by
prejudicial effect

Johnson argues that Tanmy’s statenment was not relevant to
showi ng preneditati on because she “did not say or indicate that
she thought she was dying.” (IB 34). According to Johnson,

Tammy’s statenent does not show that he had a fully forned



conscious intent to kill and is equally consistent with him not
having a fully forned conscious intent to kill.

This Court has defined preneditation as “a fully forned
consci ous purpose to kill that may be formed in a nonment and
need only exist for such tine as wll allow the accused to be
consci ous of the nature of the act he is about to conmmt and the

probable result of that act.” Asay v. State, 580 So.2d 610, 612

(Fla. 1991), cert. denied, 112 S. C. 265 (1991). There is no

m ni rum anmount of tine required to form preneditation; all that

is needed is enough tine to permt reflection and that may be

only a few seconds. Here, Tammy said “lI want to see ny kids,”
whil e she was being choked. It is clear fromthe context within
which the statenment was nmde, i.e., while being choked, that

Tamry knew Johnson was nurdering her and was making a desperate
pl ea for nercy, hoping (against all hope) that he would not take
her life, not take her away from her children. Contrary to
Johnson’ s assertion, there is no other plausible explanation for
her statenent. It is unlikely that sonmeone would scream out *

want to see ny Kkids” during sexual intercourse, unless they
believed that they m ght never see their kids again--which is
exactly why Tammy screanmed out--because she knew Johnson was

mur deri ng her.



The trial court correctly found Tammy’'s statenent probative
and relevant to showing preneditation. Prenmeditation is
generally proven by circunstantial evidence, including: the
nature of the weapon used, the presence or absence of adequate
provocation, previous difficulties between the parties, the
manner in which the hom cide was commtted, and the nature and

manner of the wounds inflicted. Pearce v. State, 880 So.2d 561,

572 (Fla. 2004), citing Spencer v. State, 645 So. 2d 377, 381

(Fla. 1994). Here, though, Tammy’s statenent is direct evidence
of preneditation because it is clear from the context wthin
which it was made that she was pleading for Johnson to not Kkill
her. The fact that he heard this plea shows that he had tine to
reflect and form the requisite intent to kill. That fact is
even nore apparent when you consider the cause of death was
strangul ation, which Dr. Briggs testified requires trenendous
force and is not a sudden death (ROA. 28, 2211-15). Wen oxygen
is cut off to the brain, it usually takes 15-30 seconds for a
person to pass out, and about 3-4 mnutes of further
strangul ation to die. Thus, Tammy had to make her dying plea
before she passed out, which was at |east 3-4 m nutes before she
died and therefore, the statenment was clearly relevant to

preneditation.



Johnson also takes issue with the trial court’s finding
that Tanmy’'s statenent was probative to rebutting Johnson’s
contention that this was an accident. According to Johnson “the
defense did not present a claim of accident.” (1B 35). In
support of that assertion, Johnson relies upon defense counsel’s
opening statenment, Vitale’'s testinony and Johnson’s taped
statenment (1B 35-37); however, he ignores his own testinony at
trial, during which he stated that when Vitale told himthat he
had killed Tamry, he figured he nust have, that it “had to be an
acci dent.” (ROA. 31 2511-20). He further explained his
adm ssion to the police as thinking, at the time, that he had
accidentally killed Tammy. (ROA 31 2570-74). Mor eover, the
State addressed the defense of accident in closing argunent
(ROA. 32 2633). Consequently, Tammy’'s statenent was relevant to
rebut Johnson’s own testinony that if he did kill Tamy, it was
an acci dent.

Regar di ng t he prej udi ci al ef f ect out wei ghi ng t he
probati veness of the testinony, Johnson admts that this Court
shoul d defer to the trial judge s assessnent of prejudice since
it is he or she who is in the best position to judge its effect
(1B 39-40). G ven the probativeness of the statement, its

prejudicial effect did not outweigh its probative val ue.
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Johnson’s contention that Tamy’'s statenent was not an
“excited utterance”

Johnson next contends that Tamry’'s statenment does not
qualify as an “excited utterance” exception to the hearsay
prohi bition. Section 90.803(2), Florida Statutes defines an
excited utterance as, “a statenent or excited utterance relating
to a startling event or condition made while the declarant was
under the stress of excitenment caused by the event or
condition.” The essential elenments of an excited utterance are:
an event startling enough to cause nervous excitenent; a
st at ement made before there was tine to contrive or
m srepresent; and a statenent nmade while under the stress of

excitenent. Henyard v. State, 689 So.2d 239, 251 (Fla. 1996)

Rogers v. State, 660 So.2d 237 (Fla. 1995); State v. Jano, 524

So.2d 660 (Fla. 1988). “While the length of tinme between the
event and the statement is a factor to be considered in
determ ning whether the statenent may be admtted under the
excited utterance exception... the imediacy of the statement is
not a statutory requirenent.” Henyard, 689 So.2d at 251

Tammy’ s plea, that she “wanted to see her kids,” nmade while she
was bei ng choked, aware that she was being nurdered neets all of
the requirenents for an “excited utterance.” Bei ng choked to

death is an “event startling enough to cause nervous excitenent”
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and her plea to live to see her kids was made under the stress
of the event and “before there was tinme to contrive or
m srepresent.” Further, wunlike nost cases, there was no |apse
in time here between the startling event and the statenent.
Tammy made the statenent while being choked. As such, her
statenent is a classic exanple of an “excited utterance.”’® See

e.g. Rogers v. State, 660 So. 2d 237 (Fla. 1995) (finding that

the victim had eight to ten mnutes for reflective thought, but
based on wtness testinony regarding the victims behavior
during that tine period, the victimdid not engage in reflective
t hought, and the victims statenments were admssible as an

excited utterance). Ferrell v. State, 686 So.2d 1324 (Fla.

1996); Pope v. State, 679 So.2d 710 (Fla. 1996)(holding that

statenents nade by the victim of beating, who eventually died as
a result of that beating, to neighbor and to police officer
about the identity of her attacker, were properly admtted as an
“excited utterance”).

Johnson’s contention that the testinpny was outside the
scope of re re-direct

Johnson’s last claimis that the trial court abused its

15 Johnson cites three exanples of what he considers to be
“classic exanples” of “excited utterances” (IB 41); however, he
fails to cite a single case finding a statenment simlar to
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discretion by admtting Tammy’s statenent because the testinony
was outside the scope of re re-direct exam nation. Section
90.612, Florida Statutes (2006) gives the trial judge the
authority to exercise reasonable control over the node and order
of interrogation. Here, the trial judge allowed direct, cross,
re-direct, re-cross, re re-direct and re-re-cross exam nation of
State witness John Vitale (ROA 23-26). On direct, State w tness
Vitale explained the circunstances of the crime (ROA 23 1647-
1745) . On cross-exam nation, defense counsel vi gorously
attacked his credibility and suggested he was the real nurderer
(ROA. 23-24 1745-1828). On the first re-direct, the State sought
to rehabilitate Vitale by discussing the nunerous letters
Johnson had witten him asking himto confess to the nurder in
order to save Johnson’s |ife (ROA 24-26 1828-1947). Thereafter,
on the first re-cross, defense counsel continued his attack on
Vitale, pointing out inconsistencies in his several statenents
and suggesting strongly that he was the nurderer (ROA 26 1947-
81). Then, on the second re-direct (re re-direct) Vitale
testified that Johnson admitted to him that Tammy said she
wanted to see her kids as she was being choked to death. The

trial court allowed a second re-cross, during which defense

Tammy’s to not fall under the “excited utterance” exception.
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counsel attacked the veracity of the statenent because it was
not in his prior statenents, first time he nmentioned it was in
his proffer (ROA 26 1997-2002). Def ense counsel also pointed
out that Vitale failed to nention it at his deposition, to which
he replied that he was not asked about it at deposition. Vitale
stated that Johnson told him this later, in jail, while they
were being housed at Rock Road. Def ense counsel further
i npeached him by pointing out that in prior statenents he said
“br oke her neck” now sayi ng choked her.

The trial court did not abuse its discretion by allowing a
second re-direct of Vitale. As the trial court noted, he was
the State’s witness so it could have recalled him to testify
about the statenent. Further, the trial court was equally
liberal to the defense, also allowing it a second re-cross. As
such, the defense had an opportunity to nmake the | ast inpression
on the jury the inpeachnent of Vitale. Finally, Johnson has

failed to cite any cases requiring reversal. Hi tchcock .

State, 673 So.2d 859, 861 (Fla. 1996), is inapplicable. That
case was a re-sentencing of a capital mnurder during which the
feature of the State’s case was to portray Hitchcock as a
pedophi |l e, inproper aggravation. The State called the victins

sister, who testified, on direct, that H tchcock had been

41



sexual |y abusing her sister before her nmurder and had threatened
to kill both girls if they told their nother. On cross, defense
counsel asked why the sister waited 17 years after he sister’s
death to conme forward with this testinony. Thereafter, on re-
direct, the State elicited testinony from the victinms sister
that Hitchcock had sexually abused her also. This Court held it
was error to permt the State to re-direct on that material
because it did not explain, correct, or nodify the testinmny on
Cross. This Court reversed because of the conbined effect of
several errors.

Here, in contrast to H tchcock, Tammy’s statenent corrected
the testinony on cross and re-cross accusing Vitale of
commtting the nurder. Finally, even if this Court finds error
in the admssion of the testinmony, any alleged error was
harm ess. There were several eyewitnesses in this case who saw
Johnson force Tammy into the house that norning against her
will. Ms. Shipp, the neighbor fromacross the street heard her
bl ood-curdling screans and her begging to not go inside. Once
i nside, Tom and Stacy heard her crying and begging to go hone.
Vitale, an accessory-after-the-fact agreed that Tamy was taken
into the house against her will and then taken into Johnson’s

bedr oom where she di ed. Johnson hinself admtted that he kill ed

42



Tammy. Moreover, the nedical examner testified that Tanmmy was
beaten about the face (had bruising on the face) and had been
struck/cut with a knife-like object in the head. He also agreed
that her death was not sudden, stating that it took a lot of
force to strangle Tammy. \When oxygen is cut off to the brain,
it usually takes 15-30 seconds for a person to pass out, and
about 3-4 mnutes of further strangulation to die. Thus, Tamy
had to nake her dying plea before she passed out, which was at
least 3-4 mnutes before she died and therefore, there was
sufficient evidence of preneditation that the statenent did not
affect the jury's verdict.
PO NT |11

THE TRIAL COURT HAD JURISDICTION TO TRY
JOHNSON (Rest at ed) .

Acknow edging that he failed to raise this issue below,
Johnson argues that fundanmental error occurred in this case when
the trial court allowed the State to amend the Indictnment and
consequently, he argues, all of the resulting convictions are a
nullity. Johnson’s claim|lacks nmerit because the State did not
anend the Indictrment; rather, it properly filed an Infornation
addi ng an additional charge.

Johnson was indicted by the grand jury for first-degree
mur der, ki dnaping, sexual battery and third degree grand theft
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(ROA. 1, 1-2). On April 28, 2004, pursuant to rule 3.151(a),

Florida Rules of Crimnal Procedure, the State filed a Mtion to
Consolidate the grand jury Indictnment with an Information it had
filed chargi ng Johnson with robbery(ROA. 4, 601). A hearing was
held on the notion on April 30, 2004, at which defense counse

rai sed no objection to the consolidation (ROA 11, 378-82). The
State noted at the hearing that the grand theft count would be
nolle prossed, becomng just a |esser-included offense. The
parties also agreed that they would insert the robbery charge
into the Indictnent for purposes of reading it to the jury but
would informthe jury it was an I nfornmation.

Relying upon Akins v. State, 691 So.2d 587 (Fla. 1%' DCA

1997), Johnson argues that it was fundanental error to instruct
the jury on robbery because the Indictnment did not charge
robbery. Johnson contends that the Information filed by the
State charging robbery, which was consolidated wth the
I ndi ctment, was a constructive anmendnent of the Indictnment which
was | nproper. As a result, he clains, all of the convictions
are a nullity.

Johnson’s reliance upon AKins is msplaced. In that case
the defendant was charged by Indictnment with attenpted first-

degree felony-nurder, to which he pled guilty. Prior to his



sentencing, the crinme of attenpted first-degree felony-nurder
was decl ar ed unconsti tuti onal by t he Supr ene Court.
Consequently, at sent enci ng, the parties stipulated to
substituting the crinme of attenpted first-degree felony-nurder
wth attenpted first-degree preneditated murder and sentenced
the defendant on those. The First District held that the
convictions for attenpted first-degree preneditated nurder were
a nullity, noting that the Indictnent did not charge attenpted
first-degree preneditated nurder and could not be anmended by
stipulation of the parties. The Court stated, however, that the
State had the option of filing an Information charging a valid
of fense on remand.

In contrast to Akins, the parties here did not anmend the
I ndi ctment by stipulation. Rat her, the State followed the
proper procedure of filing an Information charging the robbery
and then the parties agreed to consolidate it wth the
I ndi ct ment . Thus, the procedure enployed in this case was
entirely different than that wused in AKins. As  Akins
acknow edges, the State has the option of filing an Infornmation
to charge additional crines. Thus, the State’ s actions were
pr oper. Further, “the test for granting relief based on a

defect in the charging docunent is actual prejudice to the



fairness of the trial.” Akins, at 588. Here, the jury rejected
the robbery charge which neans that Johnson could not have
suffered any prejudice. Consequently, Johnson’s convictions
nmust be affirmed.
PO NT |V

THE TRI AL COURT CORRECTLY ALLOWED

| MPEACHVENT OF THE DEFENDANT BY

CONTRADI CTI ON ( RESTATED)

Johnson asserts that the court erred by allowing the State
to question him on cross-exam nation, regarding the veracity of
the eyewitness testinmony provided by roommates Stacy and Tom
regarding the night of the nurder. The State submts that
Johnson has failed to preserve this precise argunment for appeal.
Further, Johnson failed to object to the question which referred
to Tomis truthfulness, but instead, objected only to the
guestion asking whether Johnson had heard Tomis testinony.
Finally, inpeachnment of a crimnal defendant who takes the stand
is allowed under the evidence code, as is inpeachnment of a
Wi tness by pointing to contradictory evidence. The conviction
shoul d be affirned.

Adm ssibility of evidence is wthin the trial court’s sound
di scretion, and its ruling will not be reversed unless there is

a clear abuse of discretion. Ray; Zack; Cole. (See Point 11)




Substantial deference nust be paid to the court’s ruling. See

Trease v. State, 768 So. 2d 1050, 1053, n. 2 (Fla. 2000).

At trial, Johnson took the stand and gave his version of
the events that evening. According to Johnson, Vitale wanted to
take Tammy hone right away after her brother |eft but she didn't
want to go hone. (ROA Vol. 30, 2412-20). About thirty mnutes
later they attenpted to take her hone, but she wouldn't tell
them her address, she wanted to stay. They drove around and
Tamy wanted to stop for cigarettes/bathroom so they did at a
gas station. Tamry took Vitale' s keys so he would not |eave her
there. Afterwards, they went to the Savannas where they had sex
(RCA Vol . 30, 2421-30). Thereafter, she and Vitale began
arguing as they were driving around and they ended up goi ng back
hone at around 7:00 a.m According to Johnson, Tammy was
ranting and raving outside; he clainmed she didn't know what she
wanted to do but then went inside and had sex again with him
Johnson asserts that he passed out after sex and when he got up,
Tammy was not novi ng. On cross-exam nation, he agreed that he
admtted to the police that his hands were on her neck while
they were having sex, when she died (ROA 31, 2489-2500). He
also agreed that he heard the nedical examner’s testinony

stating that it took a lot of force to strangle Tammy, but
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deni es applying that force (ROA 31, 2501-10). He was then asked
about his roommate, Tomis, testinony and the follow ng coll oquy
occurred:

STATE: kay. Now you heard Tom say that he heard

a woman screamng, high pitched scream | think is
what he said, and then he heard crying and a wonman’s
voi ce saying let ne go, let nme go, I want to go hone.

Did that happen?

JOHNSON:  Yeah, it happened. She also said she
wanted to stay. But she wasn’t crying, she was nore
i ke whining, |ike conplaining. She wasn’t crying.

STATE: You heard his testinony, is that truthful
testinmony or not?

JOHNSON: It’s true but she wasn’t crying.
STATE: So he wasn't telling the truth? Are you
saying that he was not accurate, what he said wasn’'t

telling the truth?

JOHNSON: He never seen her, so how could he know
she was cryi ng.

STATE: Well, now, didn't he <cone in this
courtroom and say that he heard a woman crying,
t hought it was Adrienne?

JOHNSON:  Yes, and | just told you she wasn't
cryi ng, she was whi ni ng.

STATE: |I'm not asking you what happened, |’ m
asking you did you hear Tom s testinony?
(ROA. 31 2514-15). At that point defense counsel objected for
the first time, stating “l object, he's asking his recollection

of another wtness’'s testinony. He's trying to answer. Not
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given an opportunity to answer.” “He’'s asked the sanme questions
over and over and over again.” (ROA 31, 2515). The trial court
overruled the objection, but warned the State to be careful
about being repetitive. The questioning continued

STATE: Did you hear his testinony that he
heard the worman crying, heard a high pitched
scream and then heard her say, let nme go,
let me go, | want to go hone?

JOHANSON: | don’t renmenber him saying high
pitched, but | do renmenber him saying that
she was crying, but he didn't see her.

STATE: Is that truthful or not, was she or
was she not crying?

JOHNSON: She was not crying.

STATE: Ckay. Then you heard Stacy say that
she heard her crying?

JOHNSON: Heard her when she was wal ki ng out
of the room She didn't say that she was

crying.

STATE: Ckay. She said she had heard crying
then went out and the woamm was hol di ng the
sides of the casing and you yanked her back
in the roonf

JOHNSON: | didn’'t yank her, | pulled her.

STATE: So what you're telling us is that
testinmony is not true?

JOHNSON: Stacy said pulled, not yanked.
STATE: Did she not say yanked when she was

in here?
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JOHNSON: She said pull.

STATE: Did she not say in a prior statenent
yanked twi ce in one sentence?

JOHNSON: Can’'t renenber what was in her
statenent, but | do renmenber what she said
here, she said pull

STATE: Now, you ve seen the statenent,
haven’t you?

JOHNSON: A while ago |1've seen it, but |
can’t renmenber word for word.

STATE: You’ ve seen everything that the State
had?

JOHNSON: Ri ght here.

STATE: Read it all, studied it all, you knew
she said yanked before she came in here?

J OHNSON: I don’ t r enenber t hat . Can’t
renmenber what she said.

STATE: Didn’t you hear that testinony here?
JOHNSON: She sai d pul |l ed.

STATE: Coupl e days ago. Do you recall what
she did when she got on that stand and she
did that, showing how you got her back in
t he roonf®

JOHNSON:  Yeah.

STATE: |Is that true?

JOHNSON:  Yes.

STATE: |s what you did?

JOHNSON: Pul | ed, yes.



(ROA Vol. 31 2525-17). Johnson argues that the trial court
inproperly allowed the State to question him about the veracity
of Tom and Stacy’s testinony; however, it is clear that Johnson
failed to raise that precise argunent below, instead arguing
that it was repetitive and that he was not being given an
opportunity to answer the question. Consequently, this claim
has not been preserved for appellate review because the precise

argunent was not presented to the trial court. See Stei nhorst

v. State, 412 So.2d 332, 338 (Fla. 1982)(holding except for
fundanmental error, an issue will not be considered on appeal
unless it was presented to lower court; to be cognizable, “it
must be the specific contention asserted as |egal ground for the
obj ection, exception, or notion below). Further, a review of
the record shows that Johnson failed to object to the questions
asking whether Tomis testinony was truthful. I nstead, defense
counsel objected only to a single question, which asked if
Johnson had heard Tonis testinony. Consequently, even if this
Court reaches the nerits, Johnson wll have to show fundanenta
error.

Turning to the nmerits, it is clear that the claimis not
persuasive. Under Florida s evidence code, a crimnal defendant

who takes the stand to testify during trial pl aces his
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credibility at issue. See Booker v. State, 397 So.2d 910, 914

(Fla. 1981)(holding that a defendant who takes the stand as a
witness in his own behalf occupies the sane status as any other
witness and all the rules applicable to other wtnesses are

|i kew se applicable to him”); Brown v. State, 580 So.2d 327,

328 (Fla. 5th DCA 1991). Further, section 90.608(5), Florida
Statutes (2006) recognizes that a witness’s credibility may be
attacked by pointing out evidence that contradict’s the

W tness’'s testinony. See e.g. CM v. State, 698 So.2d 1306,

1307 (Fla. 4th DCA 1997)(holding that State was entitled to
present evidence contradicting defendant’s testinony that he

fled the scene to avoid a truancy arrest); Garcia v. State, 564

So.2d 124, 127 (Fla. 1990)(holding that it was permssible to
introduce payroll record to contradict testinony of State
W t ness that defendant was working on particular day). Thus, it
was entirely proper for the State to be pointing out the
i nconsi stenci es between Tom and Johnson’ s testi nony.

The cases relied upon by Johnson are inapposite. In

Knowl es v. State, 632 So.2d 62, 65-66 (Fla. 1993), this Court

hel d that questions asking one w tness whether another wtness

has lied on the stand are inproper; however, this Court found

the error harnl ess because Know es testified he did not renenber
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making certain statenents so the inproper questions did not
necessarily lead to the conclusion that he was lying. See also

Sullivan v. State, 751 So.2d 128, 129-30 (Fla. 2d DCA

2000) (hol ding that questions posed to the defendant asking
whether the police officers were |lying were inproper and
reversi bl e because Sullivan had deni ed maki ng the statenents the

police attributed to him; Boatwight v. State, 452 So.2d 666

(Fla. 4th DCA 1984)(perm ssible for prosecutor to establish,
during cross-examnation of a key defense wtness, t he
di fferences between the witness's testinony and that of earlier
state w tnesses; however, inproper for the prosecutor to ask the
wi t ness whether each of the earlier wtnesses had been |ying).?!®
Here, in contrast to Knowes, the State never asked Johnson
whet her Tom was lying. Wile the State did ask, at one point,
whet her Tomi s testinony was accurate, whether he was telling the
truth, Johnson never objected to that question and it does not
constitute fundamental error. Fundanental error is defined as
the type of error that “reaches down into the validity of the

trial itself to the extent that a verdict of guilty could not

6 Johnson also cites several out-of-state cases for the

same proposition-that it is inproper to ask a defendant whether
another wtness is 1lying (1B 51-52). These cases are
i napplicable for the same reason as Know es.
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have been obtained w thout the assistance of the alleged error.”

Brown v. State, 894 So.2d 137, 159 (Fla. 2004). “[A]ln error is

deenmed fundanental ‘when it goes to the foundation of the case
or the nerits of the cause of action and is equivalent to a

denial of due process.”” J.B. v. State, 705 So.2d 1376, 1378

(Fla. 1998). It “should be applied only in rare cases where a
jurisdictional error appears or where the interests of justice
present a conpelling demand for its application.” Smth .
State, 521 So.2d 106, 108 (Fla. 1988). This Court will not find
fundamental error in the instant case. There were several
eyewi tnesses in this case who saw Johnson force Tammy into the
house that norning against her wll. Ms. Shipp, the nei ghbor
from across the street heard her blood-curdling screans and her
begging to not go inside. Once inside, Tom and Stacy heard her
crying and begging to go hone. Vitale, an accessory-after-the-
fact agreed that Tammy was taken into the house against her wll
and then taken into Johnson’s bedroom where she died. Johnson
hinmself admtted that he killed Tammy. Mor eover, the nedical
exam ner testified that Tammy was beaten about the face (had
bruising on the face) and had been struck/cut with a knife-Ilike
object in the head. He also agreed that her death was not

sudden, stating that it took a lot of force to strangle Tammy.



When oxygen is cut off to the brain, it wusually takes 15-30
seconds for a person to pass out, and about 3-4 mnutes of
further strangulation to die. Thus, Tammy had to make her dying
pl ea before she passed out, which was at |east 3-4 mnutes
before she died and therefore, there was sufficient evidence of
preneditation. The ot her evidence shows sufficient evidence of
sexual battery, kidnapping and felony-nurder based on those
crinmes.
PO NT V

THE COURT DI D NOT ERR BY DENYlI NG JOHNSON S

MOTI ONS FOR JUDGMENT OF ACQUI TTAL ON THE

SEXUAL BATTERY, KI DNAPPI NG AND FELONY- MJURDER

CHARGES BASED ON THOSE CRI MES (restated).

Johnson argues that the trial court reversibly erred by
denying his nmotions for judgnment of acquittal on the sexual
battery and ki dnaping charges and on the felony-nurder charges
prenm sed on those crimes. This Court will find that the tria
court correctly denied Johnson's notions for judgnent of
acquittal

A de novo standard of review applies to notions for

j udgnment of acquittal. Pagan v. State, 830 So.2d 792, 803 (Fla.

2002) . In discussing the applicable standard of review, this
Court has stated:
In reviewing a notion for judgnent of acquittal, a de
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novo standard of review applies. ... Generally, an
appel l ate court wll not reverse a conviction which is
supported by conpetent, substantial evidence. ... If,
after viewing the evidence in the Iight nost favorable
to the State, a rational trier of fact could find the
exi stence of the elenents of the crinme beyond a
reasonabl e doubt, sufficient evidence exists to
sustain a conviction. ... However, if the State's
evidence is wholly circunstantial, not only nust there
be sufficient evidence establishing each elenent of
the offense, but the evidence nust also exclude the
defendant's reasonable hypothesis of innocence.
Because the evidence in this case was both direct and
circunstantial, it is unnecessary to apply the special
standard of review applicable to circunstantial
evi dence cases.

Pagan, 830 So.2d at 803 (citations omtted). See Conde .

St at e, 860 So.2d 930, 943 (Fla. 2003) (noting where State
produced direct evidence, court's determination will be affirned
if record contains conpetent, substantial evidence to support

ruling); Crump v. State, 622 So.2d 963, 971 (Fla. 1993).

Johnson argues that the evidence of sexual battery and ki dnaping
in this case is wholly circunstantial and therefore, the

“circunstantial evidence” standard of review applies. However

as will be discussed below, it is clear that the State presented
direct, as well as circunstantial, evidence of the sexual
battery and kidnapping in this case; consequently, “it 1is

unnecessary to apply the special standard of review applicable
to circunstantial evidence cases.” Pagan, 830 So.2d at 803.

When a defendant seeks a judgnent of acquittal, he "admts
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not only the facts stated in the evidence adduced, but also
admts every conclusion favorable to the adverse party that a
jury mght fairly and reasonably infer fromthe evidence." Lynch
v. State, 293 So.2d 44, 45 (Fla. 1974). Further:

The courts should not grant a notion for judgnment of

acquittal unless the evidence is such that no view
which the jury may lawfully take of it favorable to
the opposite party can be sustained under the |aw.

Where there is room for a difference of opinion
bet ween reasonable nmen as to the proof of facts from
which the ultimate fact is sought to be established,

or where there is room for such differences as to the
inference which mght be drawn from conceded facts,

the Court should submit the case to the jury for their
finding, as it is their conclusion, in such cases,

that should prevail and not primarily the views of the
j udge. The credibility and probative force of
conflicting testinony should not be determned on a
notion for judgnent of acquittal.

Lynch, 293 So.2d at 45. Here, Johnson was indicted for first-
degree nurder, Kkidnaping, sexual battery with great force and
third-degree grand theft (ROA Vol. 1, 1-2). At trial, the State
proceeded under both a felony-nurder and preneditated nurder
theory. Johnson noved for judgnments of acquittal on the sexua

battery and ki dnaping charges and on the felony-nmurder theories
based on those crines. The trial court denied the notions,
finding that a prima facie case had been presented on the sexual
battery and ki dnapi ng charges (ROA Vol. 30, 2380-84).

Ki dnaping and Fel ony- Mur der W th Kidnapping as the
under | yi ng fel ony

57



Johnson argues that the evidence showed, at nost, false
i mprisonnent. Kidnaping is defined in section 787.01, Florida
Statutes (2006) as “forcibly, secretly, or by threat confining,
abducting, or inprisoning another person against her or his wll
and w thout I|awful authority, wth intent to: (1) hold for
ransom or reward or as a shield or hostage; or (2) conmt or
facilitate comm ssion of any felony; or (3) inflict bodily harm
upon or to terrorize the victim or another person; or (4)
interfere with the performance of any governnental or political
functi on.

Here, the State presented direct evidence from eyew tness
Cat herine Shipp regarding how Tammy ended up back in the house
after returning fromthe Savannas. Ms. Shipp, who |ived across
the street, testified that she was awakened, in the early
nmorning hours of February 15, 2001, (approxinmately 6:45-7:00
a.m) by very loud, blood-curdling screans (ROA Vol. 22, 1562-
65, 1572-75). It was a wonman screanm ng; Ms. Shipp opened her
front door and heard the woman saying “lI want to go hone, just
let nme go.” Ms. Shipp saw the young wonman sitting in the mddle
of the back seat of a dark green Saturn, a car she knew bel onged
to Vitale. It was light enough for Ms. Shipp to see across the

street with no problem Johnson was standing outside the car,



by the passenger side. The young woman tried to exit the car
but Johnson would not let her, he held the door closed, stuck
his head inside the car, and then closed the door.

When the young woman nade an attenpt to exit the car from
the other side, Johnson blocked her way. (ROA Vol . 22, 1566-
71). At one point he let her exit the vehicle but when she
tried to enter the front seat, he picked her up in a “bear hug”
and took her into the house. The young woman did not want to go
into the house. She kicked her feet and put both arms on the
door frame to keep from entering (ROA Vol. 22, 1576-79). She
screaned “lI don’t want to go in and clean up,” and was trying to
get away from Johnson. The forcible entry into the house took
pl ace at approximately 7:00-7:10 a.m, about 20-25 mnutes after
she first saw the girl. Ms. Shipp had a gut feeling that
sonmet hing was wong. The only reason she didn’t call the police
is because she has a daughter who screans and fights with her
boyfriend and has been told by them that it’s none of her
business if she tries to get involved.

In addition to Ms. Shipp’s direct testinony show ng that
Tammy was forcibly taken into the house against her will, there
was direct testinmony from eyew tnesses Thonas Beakl ey and Stacy

DeNigris regarding what happened to Tammy once she was taken
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into the house. Thomas and Stacy shared the room next to
Johnson’ s. Thomas testified that he arrived hone at

approximately 3:00 a.m on February 15, 2001 (ROA Vol. 23, 1593-

96) . He fell asleep about 4:30 because there was a |ot of
noi se. He later (at approximately 7:30 a.m) heard a gqir
scream “let me go, let me go, | want to go honme.” (ROA Vol

23, 1593-96, 1604-07). Tom described it as sounding al nost |ike
crying, he heard the scream once, then he heard what sounded
like crying. After the crying, he heard the words “let ne go, |
want to go hone.” He heard the scream conming from the hallway,
outside his bedroom Johnson’s bedroom was perpendicular and a
few feet away fromhis; they could literally run into each other
if both exited their bedroons at the sanme tine (ROA Vol. 23,
1610-13). There was a bat hroom between the two bedroons. Stacy
also testified that Tom woke her up at about 7:00 a.m, saying
that he heard Adrienne crying in the bathroom Stacy heard a
girl crying and saying that she wanted to go home, but she
didn't think it was Adrienne (ROA Vol. 23, 1617-21). Wen she
opened her bedroom door she saw a girl wth brown hair holding
on to the door franme and saw Johnson grab her by the waist and
yank her back into his bedroom (ROA Vol. 23, 1622-25). Johnson

gave Stacy a dirty | ook. She saw John by the garage door, so



she asked hi mwhat was going on and they spoke for a while.

Vitale, also an eyewitness, agreed that there was an
argunent in the driveway, after they returned fromthe Savannas,
because Tammry wanted to go hone but Johnson did not want her to
go home (ROA Vol. 23, 1691-95). Vitale stated that Johnson was
using his hand to push her into the house and woul dn’t all ow her
to go the bathroom (ROA Vol . 23, 1696-1700).

Consi dering the direct evidence from Ms. Shipp, Tom Stacy
and Vitale, it is clear there was sufficient evidence that Tammy
was “forcibly, secretly, or by threat” confined, abducted, or
i nprisoned against her will and without |lawful authority, wth
intent to either commt or facilitate the comm ssion of any
felony; or to inflict bodily harm upon her or terrorize her.
Johnson nmmintains that the sex in the house was consensual;
however, the State’'s theory is that Tammy was ki dnaped in order
for Johnson to sexually asault her, the evidence of which wll
be expl ained below Because Tammy was killed during the
ki dnapi ng, there was al so sufficient evidence to deny the notion

for judgnent of acquittal on the fel ony-nurder charge.?!’

"Fel ony- murder occurs when a person is killed during the
perpetration of, or in the attenpt to perpetrate, any one of the
seventeen (17) felonies listed in section 782.04, Florida
Statutes (2005), including sexual battery. Thus, in order to
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Sexual battery and Fel ony- Miurder with Sexual Battery as the
under | yi ng fel ony

Johnson further argues that there was insufficient evidence
of sexual battery because all of the evidence in this case
establishes that the sex was consensual. Sexual battery is
defined in section 794.011, Florida Statutes (2005), as non-
consensual “oral, anal, or vaginal penetration by, or union
with, the sexual organ of another or the anal or vaginal
penetration of another by any other object....”

When taken in the light nost favorable to the State, the
evidence clearly establishes that Johnson commtted a sexual
battery upon Tanmy and killed her during the comm ssion of it.
Evi dence showi ng the conm ssion of a sexual battery in this case
includes Ms. Shipp's, Tonis, Stacy’'s and Vitale s eyew tness
testinmony regarding Tammy being forced into the house, against
her will, all the while crying and begging to be allowed to go
hone. Even when she tried to |eave Johnson’s bedroom he
grabbed her by the wai st and yanked her back in. In addition to
that conpelling testinony, there is Johnson’s own statenent to
the police and his testinony at trial. |In Johnson’s video-taped

statenment, which was played for the jury, he admtted that he

prove felony-nurder in this case, the State had to prove that
Lisa was killed during the perpetration of or an attenpt to
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killed Tammy. Johnson admtted that he “was drunk,” “lost his
m nd,” and that he beconmes mean when he drinks rum (ROA, Vol

29, 2285-95). \Wen asked whether he raped her, Johnson didn’'t
deny it outright, but instead, stated that “she wasn't fighting
hini during sex and that “it didn't feel |ike he was raping
her.” He clainmed that he put his hand on her neck during sex
and realized she was dead after they stopped, when he got up and

said “get up” and she wasn’'t noving (ROA Vol. 29, 2308-10).
During his trial testinony, Johnson tried to claim that he
passed out after sex and that what he meant by “got up” was when
he woke up (ROA Vol . 31, 2412-20).

Moreover, the nedical examner testified that Tammy was
beaten about the face (had bruising on the face) and had been
struck/cut with a knife-like object in the head. He al so agreed
that her death was not sudden, stating that it took a lot of
force to strangle Tammy. \Wen oxygen is cut off to the brain,
it wually takes 15-30 seconds for a person to pass out, and
about 3-4 mnutes of further strangulation to die. Based upon
the above, the trial court correctly denied Johnson’s notions

for judgnent of acquittal.

This Court has also affirmed cases where the evidence of

perpetrate sexual battery.



sexual battery was nmuch |ess conpelling, including those where

the evidence was wholly circunstantial. Carpenter v. State, 785

So.2d 1182, 1186, 1195-96 (Fla. 2001) and Darling v. State, 808

So.2d 145 (Fla. 2002), relied upon by Johnson are two such
cases. In Carpenter, this Court found the evidence sufficient
to prove sexual battery where the deceased had bruises to her
body and head, but no defensive wounds and the mnedical exam ner
agreed it was nedically possible that the vaginal injuries were
the result of consensual or non-consensual sex. Simlarly, in
Darling, the nedical exam nation reveal ed evidence inconsistent
W th consensual sex. Here, because Tammy’s vaginal and anal
area had been cut out, there was no such testinony to be had

Al t hough Johnson denied cutting out Tamry’'s vagi nal/anal area
he adnmitted that he knew he would get caught because his senen
was inside her. Based on the evidence here, the trial court
correctly denied the notions for judgnent of acquittal. See

also Boyd v. State, 910 So. 2d 167 (Fla. 2005)(circunstantia

evidence that the victim did not know the defendant, that she
was |ast seen alive with the defendant, that the defendant’s
semren was found on the victimis inner thighs, that there was
brui sing on the defendant’s inner thighs and vaginal area, that

the victims blood was found in the defendant’s apartnent; and



t hat the defendant’s DNA was found under the wvictinis
fingernails sufficient to overconme a notion for judgnment of

acquittal); Fitzpatrick v. State, 900 So.2d 495, 508-09 (Fla.

2005) (fi ndi ng ci rcunstanti al evi dence sufficient wher e
Def endant’s contention that he had consensual sex wth the
victim was contravened by the circunstances under which the
victims body was found, including fact that there was a
penetrating wound in the breast area that was either another
stab wound or a bite mark, along wth bruising and scratches on

the victims arnms and |egs); Thomas v. State, 894 So. 2d 126

(Fla. 2004)(finding circunstantial evidence sufficient where
Def endant’s contention that he had consensual sex wth the
victim- which he clainmed was supported by no evidence of trauma
to the victinms genitals and his wi tnesses testinony that the
two were kissing and hugging in the store parking |ot--was
contravened by evidence that the store clerk saw them arguing
before they left the store and saw the defendant snatch the
victims car keys from her and push her into the vehicle and by
fact that defendant’s clains about where they had sex and how
the victim s bl ood ended up on her socks were contravened).

Here, in addition to the circunstantial evidence--Tamy was

f ound nude, her face beaten, a stab wound/cut to the head and



her vaginal/anal area cut out—there was also direct evidence
establishing that she was raped by Johnson. The eyew tness
testinony shows that she was forced into the house against her
will, kept there despite pleading to go hone and ended up dead
after Johnson pulled her back into his room This evidence was
sufficient to submt a felony-nurder charge to the jury, wth
sexual battery as the qualifying felony.

Johnson’s last claimis that it was reversible error for
the court not to instruct the jury it nust find prenmeditation or
felony murder unanimously!®, but he fails to give a record cite
where the matter was raised below '® The jury was inforned its
verdict had to be unaninobus and it found the nurder was both
prenmeditated and fel ony nurder.

Johnson does not <cite any authority insupport of his
ar gunent . Instead, he points to the judge' s instructions and

the verdict formto show that is unclear how many jurors found

8The standard of review applied to a decision to give or
withhold a jury instruction is abuse of discretion. See Janes
695 So. 2d at 1236; Kearse, 662 So.2d at 682.

No objection was raised to the jury instruction on this
ground nor was the <court asked to inform the jury its

determ nation how the nmurder was perpetrated (felony or
preneditated) had to be unani nous. Thus, this matter is not
preserved for appeal, and this Court should so find. See

St ei nhorst, 412 So.2d at 338.




fel ony-nurder and how many found preneditated. The law is
settled, there does not need to be a unaninous verdict as to the
method (felony or preneditated murder) used in the hom cide,
only that there was a homcide for which the defendant was

responsi ble. Schad v. Arizona, 501 U S. 624, 644-45 (1991)

(rejecting contention gener al ver di ct whi ch fails to
differentiate between preneditated and felony nurder IS
i nadequate; jury need not agree on precise theory of nurder);

Parker v. State, 641 So.2d 369, 375 (Fla. 1994) (finding

“instruction requiring jury unanimty as to whether a
preneditated or felony nurder was conmtted” was not required
“because special verdicts identifying the type of nurder are not

required’); Haliburton v. State, 561 So.2d 248 (Fla. 1990). In

finding a general ver di ct for first-degree nmurder was
perm ssible, this Court has effectively determ ned the nethod of
conmmtting nurder is not an independent elenent of the cring,
but nmerely a neans of satisfying the nens rea elenent. Schad
501 U S at 637. The nere fact the jury nade added findings
here does not require it be found unaninmously, nor does the
absence of a specific instruction or proof of unanimty for that
met hod render the verdict unconstitutional. Johnson’s jury was

instructed its verdict had to be unaninobus, and it so found. The
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convi ction should be affirned.
Jurors are presuned to follow the court’s instructions. US. V.
d ano, 507 US. 725, 740 (1993)(finding presunption jurors

follow instructions); Burnette v. State, 157 So.2d 65, 70 (Fla.

1963) (sane). The instant verdict was unani nbus, as were the
findings on the nethods used to acconplish the nurder. The
decisions were the verdict of each juror and the jury as a
whol e. 2°

PO NT VI

THE DEATH SENTENCE IS PROPORTI ONAL
(restated)

Pointing to Vorhees v. State, 699 So.2d 602 (Fla. 1997) and

Sanger v. State, 699 So.2d 619 (Fla. 1997), Johnson nmintains

his death sentence is not proportional. Contrary to his
position, his sentence is proportional given the totality of the
circunstances of this case in conparison to others where the
death sentence was inposed. This Court has affirnmed other death

sentences involving simlar circunstances. See Douglas .

State, 878 So.2d 1246 (Fla. 2004); Belcher v. State, 851 So.2d

678, 685-86 (Fla. 2003); One v. State, 677 So.2d 258, 263 (Fla.

20 Johnson’s contention that it was also error to instruct
on the felony-nmurder aggravator is wthout nerit. In addition
to not raising this argunment below, it is clear that the jury
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1996); and Schwab v. State, 636 So.2d 3, 7 (Fla. 1994).

As this Court has stated: “[t]o determ ne whether death is
a proportionate penalty, we <consider the totality of the
circunstances of the case and conpare the case wth other
capital cases where a death sentence was inposed. Pearce V.

State, 880 So.2d 561, 577 (Fla. 2004).” Boyd v. State, 910 So.2d

167, 193 (Fla. 2005). See Urbin v. State, 714 So.2d 411, 416-17

(Fla. 1998); Terry v. State, 668 So,2d 954 (Fla. 1996). It is

not a conparison between the nunber of aggravators and
mtigators, but it is a "thoughtful, deliberate proportionality
review to consider the totality of the crcunstances in a case

and to conpare it with other capital cases."™ Porter v. State,

564 So.2d 1060, 1064 (Fla. 1990). See Fitzpatrick v. State, 900

So. 2d 495, 526 (Fla. 2005). This Court’s function is not to re-
wei gh the aggravators and mtigators, but to accept the jury's
reconmendation and the judge's weighing of the evidence. Bates
v. State, 750 So.2d 6 (Fla. 1999).

Here, the jury found first-degree nurder was proven under
both the prenmeditated and felony nurder theories based upon the
facts that Tammy was strangled during the course of a kidnapping

and sexual battery (ROA. 5 625-26). The court found three

found Johnson guilty of both preneditated and fel ony-nmurder.
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aggravators: (1) felony murder (kidnapping and sexual battery);
(2) under sentence of community control; and HAC (ROA. 6 914-18).
In mtigation, it found one statutory mtigator of nobderate
wei ght, and eight non-statutory mtigators of noderate to no
wei ght . Wth the exception of the HAC finding (Point VIII),
Johnson does not challenge that <court’s aggravation and
mtigation determ nations.

Vor hees and Sager, cited by Johnson, are distinguishable
from the instant case. In Vorhees and Sanger, there was |ess
aggravation, only the felony nmurder and HAC aggravators, and

based on this Court’s reliance on Kranmer v. State, 619 So.2d

274, 277 (Fla. 1993), it was the drunk victim who was the
aggressor and started the fight which escalated to his death.
Such is not the situation here where Tammy was ki dnapped, picked
up by Johnson and brought into his house by force, after she had
screaned to go hone. Further, he restrained her from | eaving
his bedroom even as she tried to escape. Following this, he
commtted a sexual battery and strangled her manually and by
ligature. Johnson was the aggressor.

VWile he may point to the fact he and Tamy were
intoxicated, the court’s resolution of the statutory nental

health mtigation further distinguishes this case from Vorhees
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and Sanger. As reasoned by the court:

The Court is reasonably convinced that R chard Johnson
was intoxicated at the time he Kkidnapped, sexually
abused, and nurdered Tanmy Hagin. Nonet hel ess, the
testinmony of John Vitale and others establishes that
Richard was able to persuade Tanmy to conme to his
house, play pool, persuade Tamry and her brother that
he woul d take her honme, persuade John to drive him and
Tammy around, go to a friend s house, go to a
recreational park where he had voluntary sex wth
Tammy, pick her up and carry her into a house, keep
her from going to the bathroom and pull her into a
room before killing her. 1n other words, the evidence
shows that despite the intoxication, Richard Johnson
was able to significantly control the activities he

engaged in, exert purposeful influence over others
around him and otherwise engage in purposeful
behavi or.

The Court is not reasonably convinced that
al cohol inmpaired Richard Johnson’s capacity to

appreciate the crimnality of his conduct or to
conform his conduct to the requirenents of |aw
However ... the Court does conclude that alcohol
substantially reduced his inhibitions, which was a
contributing factor | eading to Tammy's deat h.

Dr. WIllians opined that the excessive use of
al cohol that night severely reduced Richard’ s ability
to nmake rational decisions and appreciate the
crimnality of his conduct and conform his conduct to
the requirenents of law ... contributed to Richard
| osing control. However, the evidence al so shows that
despite the consunption of alcohol, Ri chard was
controlling and directing the events fromthe tine he
|l eft the bar until he first disclosed to John that he
had killed Tanmmy. ... R chard was able to exert
considerable control over the actions of others
| eading up to the nurder. ..
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(ROA. 920-21, 923) (enphasis supplied). Unli ke in Vorhees and
Sager, the al cohol consumption did not lead to spontaneous acts
or the finding of a “drunken episode.” I nstead, Johnson,
al t hough intoxicated, was able to nake purposeful decisions and
exert control over those around him bending them to his
obj ecti ve.

Further, the <court found three aggravators applied to
Johnson, HAC, under sentence of comunity control, and felony
murder. Only two aggravators were found to apply in Vorhees and
Sanger, HAC and felony nurder; neither defendant was under a
sentence of inprisonnent as was Johnson. Mor eover, there was
| ess statutory mitigation in Johnson’s case, only one statutory
mtigator of noderate weight; in Vorhees, there were three
statutory and in Sager, four statutory mtigators.

It is the State’s position the facts and circunstances of

Bel cher, O ne, and Schwab establish proportionality. Al these

invol ve strangulation nurders during the course of a sexual
battery and have three aggravators, felony nurder and HAC conmon
to each. In Belcher, the sentence was proportional given the
three aggravators (prior violent felony, HAC, and felony
mur der) , fifteen non-statutory mtigating factors.

Proportionality was found in One, based upon felony
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mur der/sexual battery, HAC, and pecuniary gain aggravators and
both statutory nental mtigators. This Court rejected One’'s
claimthat drug abuse caused the nurder which was characterized
by One as a lover’s quarrel. Based in part on One’s nornal
behavior on the night of the nmurder and |ack of evidence that
the killing was sparked by an enotional reaction, the sentence
was affirmed. Onme, 677 So.2d at 263. Schwab al so establishes
proportionality wherein this Court noted the three aggravators
(prior violent felony, felony murder, and HAC) were proven in
t he ki dnapping, sexual battery, and strangulation nurder of a
young boy.

Al'though only two aggravators were found in Douglas, 878
So.2d at 1251-54, 1262-63, it is simlar to the instant matter
factually and wth respect to the sentencing factors. In
Douglas, as in the instant nmatter, the victim and defendant had
been drinking all night and intoxication was offered in
mtigation. The jury convicted Douglas of sexual battery and
first-degree nurder for the victinmis beating death. HAC and
felony nurder/sexual battery were found. In mtigation,

intoxication was rejected in part because of Douglas’ physical
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capabilities around the time of the murder.?’ Nonetheless, the

court found one statutory mtigator and sixteen non-statutory

mtigators. 1d. at 1251-54. This Court determined that the
sentence was proportional. 1d. at 1262-63. Johnson’ s sentence
should be found proportional as well giving it higher

aggravation and less mtigation. See Mnsfield v. State 758

So.2d 636, 647 (Fla. 2000) (upholding sentence wth two
aggravators of HAC and felony rmurder/sexual battery, no
statutory mtigation and five non-statutory mtigators including
def endant was alcoholic, whose nother was alcoholic and
def endant had poor wupbringing with dysfunctional famly, and
suffered from brain injury due to head trauma and al coholisn);

Davis v. State, 703 So.2d 1055, 1061-62, (Fla. 1997) (affirmng

sentence based on HAC and felony nurder/sexual battery

out wei ghi ng nonstatutory mtigation); Hauser v. State, 701 So.2d

329 (Fla. 1997) (finding sentence proportionate where victim
strangled and HAC, CCP and pecuniary gain outweighed one
statutory mtigator and four nonstatutory mtigators); Rhodes v.

State 638 So.2d 920, 927 (Fla. 1994) (finding proportionality

2IAs noted above, the court rejected statutory nitigation
related to intoxication and gave only noderate weight to the
non-statutory mtigator due to Johnson’s physical and nental
capabilities at the time of the nurder. (ROA 6 920-21, 923).
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for strangulation nurder during sexual battery wth felony
nmur der , on parole, and prior violent felony conviction
aggravation and two statutory mtigators including ability to
conform conduct-appreciate crimnality, and two non-statutory
mtigators). Johnson’s sentence is proportional and should be
uphel d.
PO NT VI I

THERE 1S NO CONSTITUTIONAL ERROR IN THE

STATE GO NG FORWARD W TH | TS | NTENT TO SEEK

THE DEATH PENALTY AFTER THE DEFENDANT

REJECTS A PLEA OFFER (rest at ed)

Johnson asks this Court to find that it is inproper and
unconstitutional for the State to seek and the court to inpose a
death sentence after the State has offered a |life sentence in
exchange for a qguilty plea. Wi | e Johnson recogni zes that the

State virtually has unfettered discretion to seek the death

penalty, State v. Bloom 497 So.2d 2 (Fla. 1986), he submts

that the State’s wllingness to accept a |ife sentence,
irrespective of whether the defendant rejected the plea offer
and opted for trial, forever circunscribes the sentence that
could be inposed to life. He maintains that to seek a death
sentence after offering life inprisonment is punishnment for the
exercise of the constitutional ri ght to a jury trial
necessitating that his sentence be vacated. The State disagrees
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with Johnson. Not only is the issue unpreserved for review, but
it is not supported by the law.?> There is no constitutional
infirmty in the death sentence inposed following Johnson’s
rejection of the State offer of a |ife sentence in exchange for

a guilty plea. See Arango v. State, 437 So.2d 1099, 1102 (Fl a.

1983). The sentence should be affirnmed.
This issue has not been preserved as Johnson did not object
to the holding of a penalty phase or the inposition of the death

penalty on the grounds raised here. Steinhorst v. State, 412

So.2d 332, 338 (Fla. 1982)(opining “in order for an argunent to
be cognizable on appeal, it nust be the specific contention
asserted as legal ground for the objection, exception, or notion
bel ow. ") . Further, wunder Section 921.141, Florida Statutes,
death is one of the two perm ssible sentences for a first-degree
conviction, and as such, it is not an illegal sentence and

chall enges nust be preserved for appellate review by the

22Shoul d this Court agree that the death penalty may not be
i nposed once the State has offered a |ife sentence during pre-
trial negotiations, such would eviscerate conpletely plea
negotiations, not only in capital cases, but in all crimnal
matters and place sentencing limts in the defendant’s hands.

Taking Johnson’s suggestion to its Ilimts wuld allow a
def endant to negotiate the | owest sentence possible, reject that
plea offer, and take his chances at trial while still binding

the State to is last offer to its offer without any benefit for
its bargain. Such is the antithesis of fair negotiations.

76



appropriate objection. Cf. Foster v. State, 614 So.2d 455, 463

(Fla. 1992) (rejecting claim death penalty was unconstitutiona
where defendant offered no proof “specific to his own case to
support an i nference” t hat t he State used | mpr oper
consi derations in seeking death sentence).

The standard of review is abuse of discretion. Cf. Freenman

v. State, 858 So.2d 319, 322 (Fla. 2003). It is well settled
“the decision to ~charge and prosecute s an executive
responsibility, and the state attorney has conplete discretion
in deciding whether and how to prosecute” Bloom 497 So.2d at 3,
“la]lthough ... that discretion my be curbed by the judiciary
where notives such as bad faith, ... or a desire to prevent the
defendant from exercising his constitutional rights contributes
to the prosecutor's decision.” Freenman, 858 So.2d at 322.

The record establishes that the defense, throughout the
litigation, was on notice that the prosecution intended to seek
the death penalty, and on the record, Johnson was advised of the
of fer and rejected it (ROA.1 42 SROA. 17  196- 205).
Nonet hel ess, Johnson attenpts to equate his unfettered
negotiations wth an wunconstitutional federal statute which
al | oned those defendants who waived a jury trial to unilaterally

avoid a death sentence. United States v. Jackson, 390 U S. 570




(1968). He suggests that given the State’s discretion in
seeking the death penalty, it should be precluded from seeking a
death sentence any tinme it makes a life offer during plea

negotiations. This Court has rejected such clains. See Francis

v. State, 473 So.2d 672, 677 (Fla. 1985) (finding “no nerit to
Francis' contention that the ¢trial <court wunconstitutionally
sentenced him to death because he <chose to exercise his
constitutional right to a jury trial and rejected a plea offer
of life inprisonment”); Arango, 437 So.2d at 1101-02 (rejecting
as neritless, claim that appellate counsel was ineffective for
failing to argue on appeal that “[i]nposition of the death
sentence after petitioner rejected a plea bargain offer of life
i mpri sonment violated the sixth, ei ght h, and fourteenth

anendment s”). See also; Foster v. State, 778 So.2d 906, 923

n.9 (Fla. 2000) (affirm ng death sentence follow ng rejection of

plea offer); Lopez v State, 536 So.2d 226, 229 (Fla. 1988)

(noting state entitled to seek death penalty when defendant, who
received life sentences in return for agreenent to testify

agai nst acconplices, later refused to testify); Hoffman v.

State, 474 So.2d 1178, 1182 (Fla. 1985) (affirm ng *“defendant
cannot be allowed to arrange a plea bargain, back out of his

part of the bargain, and yet insist the prosecutor uphold his
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end of the agreenent).
G ven Johnson’s inforned decision to reject the State’s
plea offer and to proceed to trial, his subsequent death

sentence is constitutional and should be affirned. See Jones V.

Barnes, 463 U S. 745, 751 (1983) (opining “[i]Jt is also
recogni zed that the accused has the ultimate authority to nake
certain fundamental decisions regarding the case, as to whether
to plead guilty, waive a jury, testify in his or her own behal f,
or take an appeal...."). It is well settled that a defendant
who rejects a plea offer “may not conplain sinply because he
received a heavier sentence after trial” because, *“[h]aving
rejected the offer of a | esser sentence, [the defendant] assunes
the risk of receiving a harsher sentence. Were it otherw se,

pl ea bargaining would be futile.” Stephney v. State, 564 So. 2d

1246, 1248 (Fla. 3d DCA 1990) (citing Mtchell v. State, 521 So.

2d 185 (Fla. 4th DCA 1988)). Based upon the foregoing, this
Court should affirm
PO NT VI |

THE HEI NOUS, ATROCIQUS OR CRUEL AGGRAVATOR
| S SUPPORTED BY THE EVI DENCE (rest at ed)

Rel yi ng upon cases where the victim was unconsci ous at the
time of the murder or was in such a state that the victim did

not conprehend his situation, Johnson asserts HAC was found
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i nproperly. He points to Tammy’s intoxication, opinion she nmay
have been conscious for only 15 to 20 seconds during the
strangul ati on, and argues there was no evidence she knew of her
i npendi ng death. Contrary to this position, the court’s finding
of HAC is supported by substantial, conpetent evidence as the
record reflects Tammy was struggling to |eave Johnson’s hone,
and was conscious and tal king of wanting to see her children as
she was being strangled. In spite of the fact that she may have
been intoxicated and | ost consciousness in as little tinme as 15
to 20 seconds,?® her pre-nortem wounds, actions, and final words
as she was being killed indicate she was conscious, suffering,
and aware of her pending death which could have taken up to four
m nutes to acconplish. This Court should affirm the finding of
HAC.

“In reviewing a trial court's determnation of heinous,
atrocious, or cruel, this Court examnes the record to ensure
that the finding 1is supported by substantial conpet ent

evidence.” Mansfield v. State, 758 So.2d 636, 645 (Fla.

2000) (citation omtted). This Court noted in Alston v. State,

723 So.2d 148, 160 (Fla. 1998), it “is not this Court’s function

3The medical examner also stated that it could take as
much as a mnute for a person to |ose consciousness. (ROA 28
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to reweigh the evidence to determine whether the State proved
each aggravating circunstance beyond a reasonable doubt—that is
the trial court’s job. Rather, our task on appeal is to review
the record to determine whether the trial court applied the
right rule of |law for each aggravating circunstance and, if so,
whet her conpetent substantial evidence supports its finding.”

This Court, in Bowes v. State, 804 So.2d 1173 (Fla. 2001),

di scussed the finding of the HAC aggravator as foll ows:

In Rogers v. State, 783 So.2d 980, 994 (Fl a.
2001), we recently stated that:

I n or der for t he HAC aggravati ng
circunstance to apply, the nurder nust be
consci encel ess or pitiless and unnecessarily
tortuous [sic] to the victim A finding of
HAC is appropriate only when a nurder
evinces extrenme and outrageous depravity as
exenplified either by the desire to inflict
a high degree of pain or utter indifference
to or enjoynent of the suffering of another.

(Citation omtted.) Strangulation of a conscious
murder victimevinces that the victim suffered through
the extrene anxiety of inpending death as well as the
perpetrator's utter indifference to such torture.
Accordingly, this Court has consistently upheld the
HAC aggravator in cases where a conscious victim was
strangl ed. . ..

In light of the evidence of a great struggle and
the nedi cal exam ner's testinony, we find that
conpetent, substantial evidence in the record supports
the trial court's finding that the victim was
strangled while conscious for a tinme sufficient to

2214- 15).
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suffer a physically and nentally cruel and torturous
death. See Mansfield, 758 So.2d at 645. Accordingly,

we affirmthe trial court's finding of HAC
Bow es, 804 So.2d at 1178-79 (citations omtted). See
Mansfield, 758 So.2d at 645 (affirmng HAC finding where
strangulation victim was conscious and struggling for a few
m nut es) .

Here, the trial court found:

The evidence at trial presented by Dr. Charles
Dri ggs, the nedical exam ner, proved beyond a
reasonabl e  doubt t hat Tamy Hagin died from
strangul ati on. The autopsy exam nation of Tammy
reveal ed that she had a pattern of bruising around the
left, center and right portions of her neck. The
bruising on the right side of her neck indicated
manual strangulation, while the bruising on the left
side of her neck indicated strangulation by a
ligature. It is Dr. Diggs opinion that both hands
were used to acconplish the strangul ation....

Dr. Driggs opined that Tanmy would have | ost
consciousness wthin fifteen to twenty seconds of
bei ng strangled, but the strangulation would have had
to continue for three to four mnutes to acconplish
deat h.

Dr. Driggs further testified that he found two or
three bruises on her chin, and a bruise near the
hairline on the left side of her forehead. Al so near
the bruise on her forehead, Dr. Dyggs found a

superficial cut above the |eft ear. The cut was all
the way to the skull and woul d have been painful, but
woul d not have been debilitating. H s opinion was

that the cut was caused by a knife and was a pre-
nortem injury, and the bruises were also pre-nortem
i njuries.



John Vitale testified that Richard told him it
took longer than he thought to break sonmeone’ s neck
and that the last thing Tammy said as she was being
choked was a request to see her children.

The evidence shows in this case that Richard used
a bear hug to carry Tammy into the house against her
will and he later pulled her from behind into his
bedroom before her death. There was a painful cut to
her head before she died, and she was struck about the
head before her death with sufficient force to cause
bruising. There is evidence she knew she was about to
be killed because she asked to see her children.
Ri chard Johnson nade the statement that it was harder
to break her neck than he thought....

(ROA. 6 916-18). In making this finding, the court noted that
the pre-death terror suffered by the victim even if the death
is rapid, is a matter to be considered in determning HAC

Pooler v. State, 704 So.2d 1375, 1378 (Fla. 1997) (finding HAC

based on the terror victim experienced as she fled the
defendant’s attack not on the quick death from gunshot wounds).
Simlarly, the victims consciousness at the start of her
strangulation is a matter supporting HAC as “strangul ation of a
conscious victim involves foreknow edge of death, extrene
anxiety, and fear, and that this method of killing is one to

which the factor of heinousness is applicable.” Tonpkins v.

State, 502 So.2d 415, 421 (Fla. 1986) (citations omtted) See

Sochor v. State, 580 So.2d 595, 603 (Fla. 1991), rev'd on other
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grounds, 504 U.S. 527 (1992).
Each fact cited by the court is supported by the record

The testinony from Cat herine Shipp, Johnson’s nei ghbor, reveal ed
Tamry’s terror and resistence to being taken into the house.
Tammy held onto the door janb and through |oud, blood curdling
screans expressed her desire to be taken hone and freed by
Johnson even as he picked her up in a bear hug and forcibly took
her into his hone. Her desire to | eave as expressed through her
screaming and crying continued in the house as overheard by
Thomas Beakley and wtnessed by Stacy Denigris. However ,
Johnson again forcibly dragged his victim back into his room
Once there, as admitted by Johnson and reported by John Vitale,
Tamry was strangled as she pleaded to see her children.
Al t hough not <cited by the court, there were scratches to
Johnson’s arns which could be interpreted as evidence of Tamy’s
struggl e agai nst her attacker. Dr. Driggs’ exam nation reveal ed
pre-nortem painful wounds and bruising to Tammy’'s head and
face. She was strangl ed manual |y and by | i gature.
Consci ousness may have been lost in as short as 15 seconds or as
|l ong as one mnute, however, it would have taken between three
and four mnutes of constant pressure to Tamry’'s neck to

ef fectuate death. (ROA. 22 1562-79; ROA 23 1597-1600, 1610-13,



1617-25, 1627-31, 1634-37, 1691-1706; ROA. 26 1997; ROA. 29 2301-
10, 2322-30, 2335; ROA 28 2197-98, 2205-15, 2225-27, 2229-31;
ROA. 29 2268- 75, 2335).

Al t hough Tammy may have | ost consciousness quickly, there
was a |long period of tine preceding the strangul ation which nust
be considered, i.e, the struggle to remain outside the hone, to
| eave Johnson’s bedroom and that period of tine once the
choki ng began and Tamry uttered her final words that she wanted
her children. Further, even though intoxicated, Tamry was
consci ous and struggl ed agai nst her attacker; she made known to
those who perpetrated and those who w tnessed the events that
she wanted to |eave, and her final words to Johnson, as he was
choking her, were that she wanted to see her <children
Toget her, this evidence shows a conscious, struggling victim -
one who knows of her inpending death. Such events are the
epitonme of HAC and are not the result of speculation on the part

of the court as decried in Knight v. State, 746 So.2d 423, 435-

36 (Fla. 1998).
The finding of the HAC aggravator has been affirmed under

simlar circunstances. See Huggins v. State, 889 So.2d 743, 770

(Fla. 2004) (affirmng HAC finding based in part on inference

that lack of head injury showed victim was conscious during



strangul ation); Conde v. State, 860 So.2d 930, 955 (Fla. 2003)

(agreeing HAC proven based on pre-nortemtraunma to strangul ation
victim evidence she tried to flee, and testinony she did not

die instantaneously); Tonpkins v. State, 502 So.2d 415, 421

(Fl a. 1986) (finding HAC where victim conscious during
st rangul ati on).

G ven the fact that the evidence supports a finding Tammy
was conscious at the tinme of her strangulation based on her
verbalizations and physical struggles, Johnson’s suggestion
ot herwi se, and cases rejecting HAC where the victim was unaware
of her situation or killed by a nethod other than strangul ation

are inapplicable. See Deangelo v. State, 616 So.2d 440, 442-43

(Fl a. 1993) (refusing to overturn court’s resolution of
conflicting evidence and determ nation State had failed to prove
beyond a reasonabl e doubt victim was conscious based on |ack of
def ensi ve wounds or evidence of a struggle, nedical exam ner’s
testinony victim could have been unconscious at tine of
strangulation, and large anmount of rmarijuana in victims

system; Rhodes v. State, 547 So.2d 1201, 1208 (Fl a.

1989) (rejecting HAC where victim was either unconscious or only
sem -conscious at the time of the strangulation). Johnson’ s

reliance upon Elam v. State, 636 So.2d 1312, 1314 (Fla. 1994);




Robertson v. State, 611 So.2d 1228, 1233 (Fla. 1993); and dark

v. State, 443 So.2d 973, 976 (Fla. 1983) is m splaced. First,
none deal wth strangulation of a conscious person. El am
i nvol ves the bludgeoning of the victim and Robertson and dark
involve a single gunshot wound. Second, this Court has
determ ned strangulation of a conscious person supports HAC,
Tonpkins, while no such ruling has been made for bl udgeoning
death or gunshot wounds. Third, in Cark and Robertson, there
is no evidence of the experiences of the victims shortly before
deat h. Johnson’s offered case |aw does not wundermne the
court’s resolution of the facts or determ nation of HAC. Based
upon the foregoing, it is clear the proper |aw was applied and
the court’s findings in support of HAC, i.e., Tamy was
conscious during the strangulation and struggling against her
attacker, are supported by substantial, conpetent evidence.
However, even if this Court strikes HAC, two wvalid
aggravators, felony nurder and under sentence of inprisonnent,

4

remain and support the death sentence.?® Rogers v. State, 511

2‘See Pope v. State, 679 So.2d 710 (Fla. 1996) (holding
sentence proportionate based on pecuniary gain and prior violent
felony, two statutory mtigators - wunder influence of extrene
mental or enotional disturbance and inpaired capacity to
appreciate crimmnality of conduct and various nonstatutory
mtigators); Melton v. State, 638 So.2d 927 (Fla. 1994)
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So.2d 526, 535 (Fla. 1987) (announcing that where an aggravator
is found inproperly, “[i]f there is no likelihood of a different
sentence, the error nust be deened harm ess”). This Court
should affirm
PO NTS | X AND XV

FLORI DA' S CAPI TAL SENTENCI NG IS

CONSTI TUTI ONAL - THE DEATH SENTENCE |S NOT

PRESUMED, THE PROPER BURDENS OF PROOF WERE

APPLI ED, AND ADEQUATE GUI DANCE FOR

DETERM NI NG SENTENCI NG Cl RCUMSTANCES WAS

PROVI DED (r est at ed)

Citing several out of state and federal cases interpreting
foreign statutes, Johnson conplains in Point |X that his

sentencing was unconstitutional ?®

because he was required to
prove mtigation outwei ghed the aggravation and that the statute
created a presunption that death is the appropriate sentence,
t hereby, wunconstitutionally placing the burden of persuasion

upon the defense. In Point XIV, he challenges the statute,

asserting it gives inadequate guidance to the jury regarding the

(affirm ng sentence with pecuniary gain and prior violent felony
out wei ghing sone nonstatutory mtigation); Heath v. State, 648
So.2d 660 (Fla. 1994) (uphol ding sentence based on prior violent
felony and felony nurder and extreme nental or enotional
di sturbance mtigator).

25Questions of law, are reviewed de novo. Elder v. Hol |l oway
510 U.S. 510, 516 (1994) (holding the issue is a question of
law, not one of “legal facts,” which is reviewed de novo on

appeal ).
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finding of mitigation and aggravation.?® Not only was the jury
given a special instruction that the aggravation nust outweigh
mtigation, but it was told the defense presentation should not
be construed as shifting or mnimzing the State’s burden, but
his out-of-state and federal cases?’ interpreting foreign
statutes is msplaced. Mreover, section 921.141 has been found
constitutional repeatedly.

Johnson’s jury was instructed: “Should you find sufficient
aggravating circunstances do exist to justify recomending the

i nposition of the death penalty, it will then be your duty to

26Johnson points to MIls v. Mryland, 486 U 'S. 367 (1988)
and McKoy v. North Carolina, 494 U'S. 433 (1990) in support of
hi s argunent. These cases do not further his position as the
penalty phase instructions in those cases either directed or
allowed the jury to conclude it had to be unaninmous in its
finding of an offered mtigator, thereby, possibly running afoul
of Lockett v. Chio, 438 US. 586 (1978) by precluding
consideration of mtigating evidence. The sane infirmty does
not exi st here.

2'State v. Wyod, 648 P.2s 71, 83-84 (Utah 1981); State v.
Ri zo, 833 A . 2d 363 (Conn. 2003); People v. Young, 814 P.2d 834
(Colo. 1991); State v. Biegenwald, 524 A .2d 130 (N.J. 1987);
Hul sey v. Sargent, 868 F.Supp 1090 (E.D. Ark. 1993); State v.
Kl eypas, 40 P.3d 129 (Kan. 2001) (noting Kansas' statute is not
like Florida’s statute); State v. Marsh, 102 P.3d 445 (Kan.
2004) (same). Wlliams’ reliance upon Millaney v. WIbur, 421
U S 648 (1975); In re: Wnship, 397 U S. 358 (1970); Cage V.
Loui siana, 498 U. S. 39 (1990); Sandstrom v. Montana, 442 U. S
510 (1979); and Francis v. Franklin, 471 US. 307 (1985) is
m spl aced. Proffitt v. Florida, 428 U S. 242, 245-46, 255-56
(1976) resolved these matters when it reviewed Florida s capital
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determ ne whether the aggravating circunstances outweigh the
mtigating circunstances that you find to exist. The defense
presentation of mtigating circunstances should not be construed
as to shift or mnimze the State’s burden in these penalty
proceedi ngs.” (ROA. 35 3043-44). Further, the jury was told:

The sentence that you recommend to the Court nust
be based upon the facts as you find them from the
evidence and the |[|aw If after weighing the
aggravating and mtigating circunstances; or in the
absence of mtigating circunstances, if you find that
the aggravating circunstances alone are sufficient,
you may exercise your option to reconmmend that a death
sentence be inposed rather that a sentence of life in
prison wthout the possibility of parole. However ,
regardl ess of your findi ngs wth respect to
aggravating and mtigating circunstances, Yyou are
never required to recommend a sentence of death.

(ROA. 35 3051-52).

This Court has rejected the instant challenges repeatedly
and should do so again as Johnson has not offered any persuasive
authority <calling into question the determnation Florida s

capital sentencing is constitutional. See Proffitt v. Florida

428 U.S. 242, 255-56 (1976); Rodriguez v. State, 2005 W

1243475, *20 (Fla. 2005): Elledge v. State, 911 So.2d 57 (Fla.

2005);:%® Griffin v. State, 866 So.2d 1, 14 (Fla. 2003); Bottoson,

sentencing and found it constitutional.

28This Court rejected challenges that: “Florida's capita
sentencing statute fails to provide a necessary standard for

0



833 So0.2d at 695 (recognizing the the United States Suprene

Court has upheld Florida death penalty statute); Cox v. State,

819 So.2d 705, 725 (Fla. 2002); Freeman v. State, 761 So.2d

1055, 1067 (Fla. 2000); Shellito v. State, 701 So.2d 837, 842-43

(Fla. 1997); Hunter v. State, 660 So. 2d 244, 252-53 (Fla.

1995); Henry v. State, 613 So.2d 429, 433 n.11, 13 (Fla. 1992);

Fotopoulos v. State, 608 So.2d 784, 794 & n. 7 (Fla. 1992);

Dougan v. State, 595 So. 2d 1, 4 (Fla. 1992) (finding “Florida's

death penalty statute, and the instructions and recomendation
forms based on it, set out a clear and objective standard for

channeling the jury's discretion”); Young v. State, 579 So. 2d

721 (Fla. 1991), cert. denied, 112 S. C. 1198 (1992); Robinson

v. State, 574 So. 2d 108 (Fla. 1991); Van Poyck v. State, 564

So. 2d 1066 (Fla. 1990. Johnson’s instant clains should be

rejected and his sentence affirned.

determi ning that aggravating circunstances ‘outweigh’ mtigating

factors, does not define “sufficient aggravati ng
circunstances,’... does not have the independent reweighing of
aggravati ng and mtigating circunstances....” and “t hat
Florida's capital sentencing schene violates the Sixth and
Fourteenth Anendnents because ... the jury is not instructed as
to the reasonable doubt standard for two of the three elenents
required to render hi m deat h-el i gi bl e-t hat suffici ent
aggravati ng ci rcunst ances exi st and t hat mtigating

ci rcunstances do not outweigh the aggravating circunstances...

and that the jury instructions shift the burden of proof to the
defendant to prove that mtigating circunmstances outweigh the
aggravating circunstances.” Ellege v. State, 911 So.2d 57, 78-
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PO NTS X AND Xi

RING V. AR ZONA DOES NOT RENDER FLORIDA' S
CAPI TAL SENTENCI NG UNCONSTI TUTI ONAL
(restated)

It is Johnson’s position in Point Xthat Ring v. Arizona,

536 U. S. 584 (2002) and the tenet that a crimnal statute nust
be strictly construed in favor of the defense, together render
section 921.141 wunconstitutional because “death eligibility”
does not occur until “sufficient aggravating circunstances” and
insufficient mtigating circunstances have been proven beyond a
reasonabl e doubt as found by a jury. He further argues that
setting “death eligibility” at time of conviction, as noted in

Bottoson v. More, 833 So.2d 693 (2002) violates the Cruel and

Unusual Punishnment and Due Process Cl auses of the federal

constitution. Citing to Furman v. Georgia, 408 U S. 238 (1972),

Johnson reiterates his Ei ghth Amendnent challenge in Point XI.
Not only has Johnson failed to preserve this matter for appea

by meking the same argunment below as he presents here, but the
matter has been rejected repeatedly. Under either ground, |ack
of preservation or merit, Johnson’s sentence should be

af firmed. ?°

80, n.28-29 (Fla. 2005)

2%Questions of law, are revi ewed de novo. Elder v. Holl oway,
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Bel ow, Johnson challenged the constitutionality of section
921. 141 based upon Ring, however, he did not challenge the
statute on the ground death eligibility should occur at tine of
sentencing or that there nust be unanimty as to sufficient
aggravation and insufficient mtigation. (ROA. 3 410-20; ROA 4
421-39; ROA. 8 74-75, 141-45). Further, he did not nmke an
Ei ght h Anmendnent chall enge based on the fact death eligibility
occurs at time of conviction, hence, these nmatters are
unpreserved. The nerits should not be reached. Steinhorst, 412
So. 2d at 338.

Both the Sixth and Ei ghth Amendnment chall enges have been
rejected by this Court when it reviewed the statute.®® Death

eligibility occurs at tinme of sentencing MIIs v. More, 786

So.2d 532, 537 (Fla. 2001); and the constitutionally required
narrowi ng occurs during the penalty phase where the sentencing
selection factors are applied to determne the appropriate

sentence. Porter v. Crosby, 840 So.2d 981 (Fla. 2003) (noting

repeated finding that death in nmaxi num penalty under statute and

510 U. S. 510, 516 (1994).

39Johnson argues the statute should be re-reviewed using the
statutory construction rule that crimnal statutes are to be
construed strictly. Not only did he not argue this bel ow, but
it is presuned this Court applied the appropriate standard of
review when it addressed this matter previously. Johnson has
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repeated rejection of argunents that aggravators had to be
charged in the indictnent, submtted to the jury and

individually found by a wunaninous jury). See also Perez .

State, 31 Fla. L. Wekly S23 (Fla. Jan. 5, 2005) (rejecting

chal  enges to capital sentencing under Ring and Furman); King v.

Moore, 831 So.2d 143 (Fla. 2002); Proffitt, 428 U S. at 251
(upholding Florida's capital sentencing as constitutional as

defi ned in Fur man) ; Hldwn V. Fl ori da, 490 U. S 638

(1989) (noting case “presents us once again with the question
whether the Sixth Amendnent requires a jury to specify the
aggravating factors that permt the inposition of capital

puni shment in Florida” and deternmining it does not); Spaziano v.

Fl ori da, 468 U. S. 447  (1984). Mor eover, Johnson has
cont enpor aneous f el ony convi ctions (sexual battery and
ki dnappi ng) . This Court has rejected challenges under Ring

where the defendant has a contenporaneous felony conviction.

Banks v. State, 842 So.2d 788, 793 (Fla. 2003) (denying Ring

claim and noting that “felony nurder” and the “prior violent
felony” aggravators justified denying Ring claim. Rel i ef nust

be deni ed.

not pointed to anything to indicate otherw se.
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PO NT XI |
THE |INSTRUCTION REQU RING THE JURY TO BE
“REASONABLY  CONVI NCED’ OF A MTIGATI NG
FACTOR DOES NOT VIOLATE THE SEPARATION OF
POAERS CLAUSE AND DCES NOT RENDER FLORIDA' S
CAPI TAL SENTENCI NG UNCONSTI TUTI ONAL
(restated)
Pointing to his notions and argument below (ROA 2 208-15;
ROA. 8 131-32), Johnson conplains that section 921.141 fails to
set forth a standard for proving mtigati on, yet the standard
jury instruction provides a “reasonably convinced” standard.
This difference, he asserts, violates the separation of powers,
incorrectly states the law and |imts the jurors’ consideration
of mtigation rendering the statute unconstitutional. Thi s

31 shoul d be found neritless.

matter, a question of |aw,

It is Johnson’s clains the use of the phrase “reasonably
convinced” in defining the standard of proof is a violation of
the separation of powers doctrine. Separation of powers is
intended to preserve the system of checks and bal ances built
into t he gover nirent as a saf eguard agai nst t he

encroachnent / aggr andi zenent of one branch at the expense of the

ot her. Buckley v. Valeo, 424 U S 1, 122 (1976). The judiciary

has the power to promulgate standard instructions putting into

3lQuestions of law, are reviewed de novo. Elder v. Holl oway,
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effect the legislative intent.

Under section 921.141(1), both parties are permtted to put
on evidence relevant to the nature of the crine and character of
the defendant including evidence related to aggravating and
mtigating circunstances. Section 921.141(2), requires the jury
determ ne: “(a) Whet her sufficient aggravating circunstances
exist as enunerated in subsection (5); (b) Wether sufficient
mtigating circunstances exist which outweigh the aggravating
ci rcunst ances f ound to exi st; and (c)Based on t hese
consi derations, whether the defendant should be sentenced to
life inprisonment or death.” Thus, in order to give guidance as
to whet her aggravators and/or mtigators exist, this Court has
determned the State nmust prove the aggravator beyond a
reasonable doubt, but the defendant need only reasonably

convince the jury of the existence of mtigators. See Robertson

v. State, 611 So.2d 1228, 1232 (1993); Walls v. State, 641 So.2d

381, 390 (Fla. 1994). The state’'s burden is higher than the
defendant’s burden and it is only logical that the jurors nust
be reasonably convinced of a fact before they may use it as a
basis for advising the court of the appropriate penalty. The

pronul gation of this instruction does not violate the separation

510 U. S. 510, 516 (1994).



of powers doctrine, nor render the statute uncostitutional. | t
nmerely gives effect to the legislative intent.

The State submts the standard instructions for mtigation
are proper and reflect the law accurately. Walls, 641 So.2d at
389-90 (reaffirmng validity of instruction on penalty phase
mtigation in capital nurder case and finding it has been
uphel d, repeatedly upheld by this and federal courts). Thi s
Court found the standard penalty phase jury instructions

describes Florida | aw properly. See Jackson v. State, 502 So.2d

409, 410 (Fla. 1986). The “reasonably convinced” standard
advises the jury correctly and is a proper instruction. Wills
641 So.2d 389-90.

The State disagrees with the suggestion the instruction
precludes the jury from considering “all” the mnmtigating
evi dence. Rat her, the instruction requires the jury to | ook at
all the evidence, both aggravating and mtigating, to determ ne
the established facts. |If the jurors are convinced a mtigator
exists, they are to assune it has been established. The jury is
not precluded from considering all mtigation presented. It is
only logical the mtigating facts which have been established
shoul d be considered in rendering an advi sory opinion, and those

that do not exist should have no bearing upon the sentence.
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Wthout sone burden of proof for mtigation, the advisory
sentence would be neaningl ess. The jury instruction describes
the law accurately. This Court should find the statute
unconstitutional .
PO NT Xl |1
| NSTRUCTI NG THE JURY THAT |ITS SENTENCI NG

RECOVVENDATI ON | S ADVI SORY DCES NOT VI OLATE
CALDWELL V. M SSI SSI PPl (restat ed)

Here, Johnson continues his challenge to his death sentence
comrenced in Points X and Xl based upon his interpretation of
Ring that death eligibility does not occur until a jury finds
sufficient aggravation and insufficient mtigation to outweigh
t he aggravation. Based upon this prem se, he asserts that under

Ring and Caldwell v. Mssissippi, 472 US. 320 (1985) it was

error to informthe jury that its sentencing determ nation was
advi sory, when, according to Johnson, it was a necessary
predicate for a death sentence (1B at 95). Not only is this
matter unpreserved, it is nmeritless. Relief nust be denied.
Before the trial court, Johnson asserted that informng the
jury of its advisory sentencing role dimnished its sense of
responsibility under Caldwell. He did not, as he does here,
refer to Ring as a basis for challenging the jury's role. (ROA 2

224-26; ROA. 8 133). As such, the matter is unpreserved and



should be rejected. Steinhorst. However, should this Court

reach the nerits,® it will find no constitutional infirmty.
Johnson’ s death sentence should be affirned.

The State reincorporates its argunent for Points X and Xl
to counter Johnson’s Ring interpretation and submts the statute
as outlined in the instructions advises the jury correctly as to
its role. “To establish a Caldwell violation, a defendant
necessarily nmust show that the remarks to the jury inproperly
described the role assigned to the jury by local |aw. ™ Dugger
v. Adans, 489 U. S. 401, 407 (1989). This Court has recogni zed
repeatedly that the jury's sentencing role is advisory, and the
st andard i nstructions adequatel y, correctly, and
constitutionally advise the jury of its responsibility. See

Cook v. State, 792 So.2d 1197, 1201 (Fla. 2001); Brown v. State,

721 So. 2d 274, 283 (Fla. 1998); Burns v. State, 699 So. 2d 646,

654 (Fla. 1997); Turner v. Dugger, 614 So.2d 1075, 1079 (Fl a.

1992); Conbs v. State, 525 So. 2d 853, 855-58 (Fla. 1988).

There is no question the jury was instructed adequately; the
judge here gave the standard instructions or special ones

Johnson request ed. This satisfied constitutional dictates, not

%2Questions of law, are reviewed de novo. Elder v. Holl oway,
510 U. S. 510, 516 (1994).




i nplicated by Ring.
CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court affirm Appellant’s conviction and sentence of
deat h.
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