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ARGUNMVENT?!

. WHETHER THE COURT ERRED | N GRANTI NG THE STATE S
CAUSE CHALLENGE TO POTENTI AL JURCR MONFORTE

A The answer brief (AB) says appellant did not preserve

this issue.

Scott v. State, 920 So.2d 698 (Fla. 39 DCA 2006) refutes

appel | ee’ s argunent. Scott held that the defendant preserved
his issue regarding a perenptory challenge in circunstances |ike
those at bar. Scott accepted the jury after the judge told him
twice that the objection was preserved. The Third District
wote (id. at 699-700) (e.s.):

First, this issue is preserved for appellate review
As a general nmatter, counsel mnust renew an objection
to the seating of a juror before tendering the panel
Joiner v. State, 618 So.2d 174 (Fla.1993). If counse
was not required to renew an objection before
accepting a panel, a defendant “could proceed to trial
before a jury he unqualifiedly accepted, know ng that
in the event of an unfavorable verdict, he would hold
a trunp card entitling himto a new trial.” Joiner v.
State, 618 So.2d at 176.

In the instant case, the issue is preserved despite
defense counsel’s failure to specifically renew his
objection before accepting the panel. The record
reveals that it was clear to the trial court and the
State that defense counsel was not abandoning his
objection. Wien the defense attenpted to strike the
juror, the court re-called the juror, subjected himto
addi tional questioning, had the court reporter read
his earlier voir dire responses aloud, and entertai ned
argunment from counsel. After the court denied the
perenptory challenge, it tw ce assured defense counsel

! Appellant relies on his initial brief as to the issues
not discussed in this reply brief.
1



that the objection was preserved for the record.

Def ense counsel accepted the panel just a few
transcript pages after the court asked if there was
any other business that needed to be addressed. In
these specific circunstances, “neither the state nor
the court was msled into a belief that the voir dire
i ssue was being abandoned by failing to renew it.”
Ingrassia v. State, 902 So.2d 357, 359 (Fla. 4th DCA
2005); see also Langon v. State, 636 So.2d 578 (Fla.

4th DCA 1994) (sane); Meade v. State, 867 So.2d 1215
(Fla. 3d DCA 2004)(issue was preserved where the
defense accepted the jury subject to its previous
obj ections).

The case at bar is simlar. The challenge to the juror was
fully argued below. The judge assured the defense the issue was
preserved. He said the defense had a standi ng objection. T20
1261- 63. He said it in a context in which he explained
regardi ng other objections that a standing objection neant that
there was no need to renew the issue. T20 1265, T20 1292.
Hence, as in Scott, neither the state nor the court was msled
into a belief that the voir dire issue was bei ng abandoned.

When a judge rules that a party has a standing objection
the party is relieved of the need to renew the matter. Cr.

Li beratore v. Kaufnman, 835 So.2d 404, 407, n. 3 (Fla. 4'" DcA

2003) (standing objection to use of document preserved issue for

appeal ); Canpbell v. State, 679 So.2d 720, 723-24 (Fla.1996)

(considering evidentiary issue when trial court ruled that the

defense had a continuing objection); Phillips v. State, 894

So.2d 28, 41 (Fla.2004) (where judge refused standing objection



to group of photographs, defense had to make further objections
to i ndividual photographs).

This rule serves the purpose of judicial efficiency. It
serves to prevent the obstreperous rearguing of issues. The
time of the court, the parties, and the jurors is not taken up
by the further discussion of issues which have already been
deci ded.

This Court did not set up Joiner v. State, 618 So.2d 174

(Fla.1993) as a trap to be sprung on the wunwary in such

ci rcumnst ances. Appel l ee seeks a result which is unjust and
contrary to common sense. It sat silently by while the judge
made his assurances to appellant. |If it believed that appellant

coul d not have a standing objection and that he had to renew t he
i ssue and that an acceptance of the panel after such assurances
constituted a waiver, it should have said so at the tine.

B. The abuse of discretion standard of review involves
deferential review of the decision that the judge actually nade,
not of a decision that the appellee wi shes the judge had nade.
Appel l ant agrees with AB 16-17 and 24-25 that this Court reviews
the judge’s decision for an abuse of discretion because of the
judge’s unique vantage point. A deferential review necessarily

entails deference to the judge's actual assessnent of the



juror’s responses, and then de novo review of the application of
the aw to that assessnent.

The judge determ ned, based on the totality of the juror’s
responses, that Ms. Monforte said she was not sure whether it
m ght be difficult for her to subordinate her personal Vviews.
T20 1263. It is to this determnation that this Court nust
defer under the case law. He made the |egal determ nation that
she was not disqualified as a juror. 1d. This determnation is
revi ewed de novo.

Instead of looking to the judge s determ nation, appellee
invites this Court to focus on other remarks nade by the juror.
But to focus on other remarks would be to substitute this
Court’s view of the facts for that of the trial judge. Fromhis
superior vantage point, he determned that the juror was not
sure whether it mght be difficult for her to subordinate her
Vi ews. His conclusion that there was “a sufficient finding to
grant a challenge for cause” id, was sinply the application of
the law to that fact. This Court does not defer to the
application of the law to the facts.

The footnote at AB 26 discusses the |egal standards used in

vari ous cases. Ault v. State, 866 So.2d 674, 684 (Fla.2003)

sets out the correct |egal standard: it is error to exclude

jurors because of their views about the death penalty unless



those views would prevent or substantially inpair t he
performance of their duties in accordance with the judge’'s
instructions and the jurors’ oath.

The answer brief points to no determ nation of the judge
that Monforte's views would prevent or substantially inpair her
performance of her duties. Absent such a finding below, this
Court should not substitute its judgenent for that of the trial
j udge and nmake such a finding.

Despite what appellee says at AB 28-29, the judge “in his
uni que vantage point” did not find that Monforte was unable to
faithfully and inpartially follow the law or that she clearly
expressed uncertainty regarding the death penalty or that she
responded equivocally whether she could put aside her personal
feelings and follow the | aw.

Appel l ee’s cases do not support its argunent. In San

Martin v. State, 705 So.2d 1337, 1343 (Fla.1997), the defense

does not seem to have disputed any individual cause challenge
and nerely argued that death qualification in general was

somehow i nproper. In Foster v. State, 679 So.2d 747, 752

(Fla.1996), the judge specifically found the juror had said she
was “never going to inpose the death penalty because there’s
al ways going to be life inprisonnment.” The judge nmade no such

finding at bar.



Morrison v. State, 818 So.2d 432 (Fla.2002) does not help

appel l ee. The juror there said he would favor the death penalty
for soneone who “was in ny honme, [and] killed ny children,” but
was not sure whether he could follow the |aw or vote for a death
sentence as a juror. 1d. 442. The AB stresses the statenent at
page 443 of Mrrison that there was no attenpted defense
rebuttal. Footnote two on page 442 of Morrison explained that
the defense asked the juror “no questions about his feelings
towards the death penalty or his ability to vote for it, and
made no attenpt to rehabilitate” him This conplete failure to
guestion the juror amunted alnost to an acquiescence in the
cause chal |l enge.

At bar, the defense did question Mnforte about her views
about the death penalty. Appel lee’s brief mnimzes this
guestioning, but the tenor of the colloquy was that Monforte
could properly weigh the sentencing circunmstances as instructed
by the court. T20 1226-28. Any doubt in this regard was |aid
to rest when the state l|ater questioned her and she said she
woul d definitely follow the law, although it was not sonething
she woul d want to do. T20 1258-59.

Qur law only demands that jurors follow the law, not that

t hey be enthusiastic about it.



AB 29 criticizes the defense’'s questions to Monforte,
conparing them to the absence of any questioning by the defense
in Mrrison. The footnote at AB 30, however, says that the
state’s subsequent questioning of Monforte was “substantively
the sane” as the defense questioning.

AB 30-31 say that death eligibility is determned at
convi ction. But appellee then offers no reason for why this
Court should not order a new trial when a juror who would foll ow

the I aw was erroneously renoved. Bottoson v. Mbore, 833 So.2d

693 (2002), noves death eligibility forward to the tine of
convi ction. Accordingly, a new trial is required for the
erroneous cause challenge to Ms. Monforte.

1. WHETHER THE COURT ERRED | N OVERRULI NG APPELLANT" S

OBJECTIONS TO VITALE' S TESTI MONY THAT APPELLANT SAI D

THAT, WHEN HE WAS CHOKING HAG N, SHE SAI D SHE WANTED

TO SEE HER CHI LDREN

AB 36 says the statenent was direct evi dence  of
prenedi tation. In fact, the clained connection between the
statenent and preneditation is a chain of hypotheses. First, it
infers that Hagin was pleading for appellant not to kill her.
From that inference it infers that appellant had tinme to refl ect

and formthe requisite intent to kill. And fromthat inference

it infers that appellant indeed did formsuch an intent.



AB 37 says the statenment was sonehow admissible to neet a
supposed defense of accident. It points to appellant’s

testinony, which the jury had not yet heard, that Vitale told

appellant that Vitale killed Tammy by accident. It does not
show, however, how the jury could possibly have understood that
to be the relevance of the statenent, since appellant had not
yet testified.

Thus, the state has not shown that the statenment had
probative value. Further, it does not dispute the trial judge’s
determ nation that it was very prejudicial.

AB 38-39 argues that the statenent was an excited utterance
because Hagin did not have tine to reflect. |Its argunent at AB
35 belies this argunent. AB 35 says that she knew she was bei ng
murdered “and was neking a desperate plea for nercy, hoping
that he would not take her life ...~ But this psychol ogica
process of evaluating the situation, drawing a conclusion, and
developing a defense strategy entails reflection. Al t hough
appel l ee’s sequence of Hagin's supposed thought processes is
entirely hypothetical, it inarguably shows that she had time to
reflect. The state has not shown that her statenent was not the
result of reflection.

The statenents in the cases at AB 39 were excited

utterances describing the startling event. Hence, they were




related to the startling event and adm ssible. The statenent at
bar, however, did not describe the startling event. As just
noted, the argunent at AB 35 shows how they could have resulted
froma deliberative thought process involving reflection.

The discussion at AB 40-41 sonmewhat confuses the sequence
of the questioning of Vitale. On direct examnation, Vitale
testified that appellant said that he broke Hagin' s neck. T23
1704- 05. Much of the cross and redirect exam nations concerned
correspondence witten by Vitale and appellant. At the end of
re-direct, the state asked Vitale about letters he had witten
confessing to the crine. T26 1946-47. Re-cross exam nation
focussed on contradictions between Vitale’'s witten confessions
and his testinony. In this context, defense counsel pointed out
that, anmong his various statenments, Vitale had testified that
appel l ant said he cane out of the room said she’s gone, it’s an
acci dent . T26 1948. Vitale volunteered that he had also
testified that appellant had also said he broke her neck. T26
1949. Def ense counsel sought to point out that Vitale had not
said this in his first statenent, but the court sustained the
state’s objection that “this was asked and answered.” |d.

Thus, the statenment about appellant breaking her neck first
cane up in direct examnation and was injected into re-direct

exam nation by Vitale in a non-responsive answer to a defense



guestion, and the judge ruled, in effect, that Vitale s failure
to have nmentioned the statenent before had al ready been covered.
The re-cross examnation of Vitale was devoted to questioning
about his conflicting statenents. Appel l ant did not introduce
anyt hi ng about Hagin wanting to see her children.

Contrary to AB 41-42, Hitchcock v. State, 673 So.2d 859

861 (Fla. 1996) controls the issue of the scope of the re-re-
di rect exam nati on. Hagi n’ s supposed statenent that she wanted
to see her children was outside the scope of re-re-direct
exam nati on. It introduced a new issue into the case. The
state’s own argunent that the statenent showed preneditation
shows that it had no bearing on the re-cross, which had nothing
to do with the issue of preneditation.

AB 42-43's argunment of lack of prejudice is basically an
argunent that there was sufficient evidence to convict. This is
not the correct standard: “The test is not a sufficiency-of-
t he-evidence, a correct result, a not «clearly wong, a
substantial evidence, a nore probable than not, a clear and
convincing, or even an overwhelm ng evidence test.” State v.
DiGuilio, 491 So.2d 1129, 1139 (Fla. 1986). The judge said the
statenment was “extrenely damaging,” T26 1996-97, and it was.

This Court should order a new trial.

10



An error may require reversal even if it is not repeated

later in the trial. For instance in State v. D Gilio, an

officer commented on the defendant’s exercise of his right to
remain silent. Although this Court’s opinion does not make it

clear, the lower court’s opinion (Diguilio v. State, 451 So.2d

487, 488 (Fla. 5" DCA 1984)) shows that the trial court
overruled DD@uilio’'s notion for mstrial. The state apparently
made no further reference to this coment during the trial.
Nevertheless, this Court reversed the conviction, finding that
the error was not harm ess beyond a reasonable doubt. Cf. also

Lee v. State, 873 So.2d 582 (Fla. 39 DCA 2004) (officer’s

testinmony that victimwas very positive in identifying defendant
and that she was a credible witness was not harnm ess even though
state did not solicit or highlight the testinony); Wtts v.
State, 921 So.2d 722 (Fla. 4" DCA 2006) (reversing for single

comment on defendant’s failure to testify); Barnes v. State, 743

So. 2d 1105 (Fla. 4'" DCA 1999) (reversing because of single
remark in final argunent that former defense counsel’s testinony

anounted to the nercenary actions of a hired gun); Lee v. State,

873 So.2d 582, 585 (Fla. 39 DCA 2004) (officer's testinony that
victim was very positive in identifying defendant and that she
was a credible witness was not harnl ess even though state “did

not solicit or highlight” the testinony); Mlntosh v. State, 858

11



So.2d 1098 (Fla. 4" DCA 2003) (admi ssion of firearns not used
during crinme not harm ess; no consideration of whether state

relied on evidence in argunment to jury); Hurst v. State, 842

So.2d 1041 (Fla. 4'" DCA 2003) (evidence, that confidentia
i nformant said defendant was selling drugs, held harnful wthout
consi deration of whether state used it in final argunent).

Finally, the state does not seem to dispute that the
evi dence was prejudicial as to penalty.

The admission of hearsay statenent at bar violated
appellant’s basic constitutional right of confrontation under
the state and federal constitutions and requires reversal.

L1l VWHETHER THE COURT LACKED JURI SDI CTION TO TRY

APPELLANT BECAUSE THE | NDI CTMENT WAS | MPROPERLY

AMENDED.

AB 44 says, without any record citation, “The parties also
agreed that they would insert the robbery charge into the
I ndi ctment for purposes of reading it to the jury but would
inform the jury it was an Information.” Apparently, appellee
refers to a discussion at T11l 379-80. There, Judge Angel os (who
wound up not being the trial judge) asked that at the start of
the trial she be given a copy of the indictment with the robbery
all egations inserted into it. Prosecutor Seymour clarified that

the court wanted himto “just designate in there information so

that you'll know this is the one that canme out of the

12



information.” T11 380 (e.s.). The judge said to “wite it in
there and just make sure you agree to it and when you give it to
me as you read through it nmake sure that it reads well so that

when | take an indictnent then I’mgoing to read it to the jury

" 1d (e.s.). Seynour repeated that they would “just take
the Information, the body of the Information and just put that
in [the indictnment] where the grand theft was.” |[d.

Thus, there was no agreenent to tell the jury that the
robbery was charged by information, and the jury was never so
tol d. In fact, the jury instructions told the jury that all
four crimes (nurder, kidnapping, sexual battery, and robbery)
were alleged in the indictnent. R5 628, 639, 642. Li kew se,
the verdict, which included the robbery charge, bore the case
number of the indictnent. R5 625.

Appel l ant disagrees with the analysis of Akins v. State,

691 So.2d 587 (Fla. 1°' DCA 1997) at AB 45. Akins was based on
settled law governing the anendnent of indictnents: “Florida
cases have long held that an indictnent, unlike an information

cannot be amended, not even by a grand jury, to charge a
different, simlar, or new offense.” Id. at 588 (citing and
di scussing cases). The fact that Akins said that the state
could file an information on remand does not authorize what

happened at bar, where a charge froman information was put into

13



t he indictnent. Finally, the quotation from Akins at AB 45-46
is unfortunately inconplete. The full sentence is: “The state

is correct in arguing that ordinarily the test for granting

relief based on a defect in the charging docunent is actual
prejudice to the fairness of the trial.” Id at 588 (e.s.).
The court then discussed the well-settled principle that an

unaut hori zed anendnent of an i ndi ct nent anount s to

jurisdictional error. Id. at 588-89. It wote further: “An
‘invited error’ analysis is inapplicable in the instant case
because jurisdiction cannot be conferred on the court by
agreenent of the parties.” [1d. at 589.

| V. VWHETHER THE COURT ERRED IN LETTING THE STATE

QUESTI ON  APPELLANT ABOUT THE TRUTHFULNESS OF THE

TESTIMONY OF A STATE WTNESS AND USING CROSS

EXAM NATI ON TO REI TERATE THE W TNESS' S TESTI MONY.

Appellant relies on his initial brief.

V. WHETHER THE STATE S EVI DENCE WAS | NSUFFI Cl ENT TO

SUPPORT THE STATE'S THEORIES OF SEXUAL BATTERY AND

KI DNAPPI NG AND FELONY MJURDER W TH THOSE OFFENSES AS

THE UNDERLYI NG FELONI ES.

A. Sexual battery.

The facts at AB 62-63 do not support a conviction of sexual
battery. The persons who saw Hagin in the yard and in the house
did not see a sexual battery, they did not hear any signs of a
sexual battery, and they did not testify to anything show ng a

sexual battery. The state’s main wtness, Vitale, testified

14



that appellant and Hagin had consensual sex earlier in the
night. Appellant’s statenent to the police did not nmake out a
case of sexual battery: he did not say that Hagin indicated any
resi st ance. He said that, after they got in the room “W
started tal king, then she started kissing nme.” T30 2427. Asked
what happened next, he said, “Started kissing and we started
taking our clothes off and we ended up having sex.” |d. The
fact that Hagin was |ater beaten and strangled did not establish
sexual battery: it is speculation to say that appellant
commtted a sexual battery by subduing and beating Hagin.

The only evidence that appellant had sex in the bedroom
with Hagin was his self-report of consensual sex. The fact that
he may have cut out the sexual organs and anus shows only that
he knew that his semen could be linked to a dead body, which was
consi stent with the evidence of consensual sex.

The cases cited by appellee do not support a conviction at
bar .

Appel I ant al ready discussed Carpenter v. State, 785 So.2d

1182 (Fla.2001) and Darling v. State, 808 So.2d 145 (Fla.2002)

in the initial brief. Suffice to say that they involved
stronger evidence than the case at bar.

In Boyd v. State, 910 So.2d 167 (Fla. 2005), the defendant

offered to help a woman who had run out of gas while returning

15



from a church service. He took her to his apartment and
tortured her by repeatedly stabbing her. He did not make a
claim of consensual sex: his theory of innocence was that *“he
had never net [the victim and that the evidence agai nst himwas
planted by [the police].” 1d. 181. But at bar, appellant and
Hagi n spent the night together drinking and partying and havi ng
sex, and the state has not overcone the hypothesis of consensual
sex.

In Fitzpatrick v. State, 900 So.2d 495 (Fla. 2005), the

victim was found around 3 a.m, and the physical evidence was
that Fitzpatrick had had sex with her within less than two
hours, whereas Fitzpatrick said he had only had sex with her
before noon the day before. Thus, the state presented evidence
negating the defense claim Further, the results of the
physi cal exam nation of the victim were consistent with, if not
conclusive of, the state’s theory that Fitzpatrick conmtted a
sexual battery.

In Thomas v. State, 894 So.2d 126 (Fla. 2004), the defense

hypot hesis was that Thomas and the victim had consensual sex in
a car near a hospital, and that they then went to a cul -de-sac
in a residential construction area where he killed her during a
heated argunent in which the victimthrew bricks at him 1d. at

128- 29. The physical evidence contradicted Thomas' s claim it

16



showed a violent beating at the hospital area and that Thomas
had sex with the victimoutside the car at that |ocation. Thus,
the state refuted the defense hypot hesis of innocence.

At bar, by contrast, the state did not have physical
evidence contradicting appellant’s hypothesis of consensual
sexual intercourse. Its evidence did not support a finding of
sexual Dbattery. The jury could reach a finding of sexual
battery only by specul ati on.

B. Kidnappi ng.

The AB relies on Ms. Shipp's testinmony, but her testinony
does not show an intent to facilitate a felony or inflict bodily
harm or terrorize. It shows Hagin was nmeking a scene in a
residential area in the early norning and when forced inside she
said she did not want to “go in and clean up.” T22 1567.

The testinony of Beakley and DeNigris also do not show

intent to facilitate a felony or inflict bodily harm or

terrorize. Beakl ey “heard a girl scream not |ike real |oud,
but | heard a scream then | heard let ne go, let ne go, | want
to go hone.” T23 1598. It sounded I|ike Adrienne Parker.

DeNigris saw appellant pull Hagin into the room but did not
hear or see anything indicating the comm ssion of a separate

felony or the infliction of bodily harmor any terrorizing act.
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AB 61 says the state’'s theory is that there was a
ki dnapping with an intent to commt a sexual battery, but it
points to no evidence supporting that claim The only evidence
of any resulting sexual act was appellant’s self-report of

consensual sex.

The discussion at AB 66-68 m sunderstands appellant’s
ar gunent . Appel l ant contends that the verdict does not show
jury unanimty as to any of the state’s theories of guilt.
Hence, the insufficiency of the evidence as to the underlying
felonies for felony mnurder requires a new trial because
appellant was entitled as a matter of state and federal
constitutional law to a unani nous verdi ct. The cases at AB 67-
68 are irrelevant to this point. Further, the jury could have
followed the judge's instructions by rendering a unaninous
verdict of first degree nurder w thout being unaninous as to the
theory of quilt. Neither the instructions nor the verdict
requi red such unanimty.

Appel l ant’s argunent goes to the issue of harmess error.
Appel l ee has not shown that an erroneous ruling on the notion
for judgnment of acquittal would be harm ess beyond a reasonable

doubt. This Court should order a new trial.
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Finally, the AB does not seem to dispute that such error
was prejudicial as to penalty.

VI. WHETHER THE DEATH SENTENCE | S DI SPROPORTI ONATE.

AB 69 correctly notes that proportionality review “is not a
conpari son between the nunber of aggravators and mtigators”.
But AB 70 specifically relies on a conparison of the nunber of

aggravators in urging this Court not to follow Voorhees .

State, 699 So.2d 602 (Fla.1997), and Sager v. State, 699 So.2d

619 (Fla.1997) at bar.

Appel l ant disagrees with the statenent at AB 70 that the
victim (Bostic) was the aggressor in Voorhees and Sager. Sager
says that “Sager and Bostic started to fight,” 699 So.2d at 620,
but does not say that Bostic was the aggressor or started the
fight. Voor hees says Voorhees woke up after Sager and Bostic
had started fighting, and al so does not say that Bostic was the
aggressor or started the fight. Regar dl ess, any issue of who
started the fight was irrelevant. Sager and Voorhees subdued
Bostic and tied himup, so that the fight was over. They began
to ransack Bostic’'s hone. They then kicked and gagged Bostic
because he was naki ng noise. They thereafter beat and kicked
t he bound man, they dragged hi m about the residence by his |egs,

and they stabbed him Sager and Voorhees cannot be
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di stingui shed fromthe case at bar on the ground that Bostic was
t he aggressor.

AB 70-71 also «claims that Sager and Voorhees are
di stinguishable on the ground that the judge found that
appellant controlled the activities he engaged in and exerted
pur poseful influence over others. The judge's findings in this
regard are in part not supported in the record, and the
remai nder of them do not reflect circunstances very different
fromthose in Sager and Voorhees.

The judge wote that appellant persuaded Hagin to conme to
hi s house and persuaded her and her brother (Anthony Carrick) to
let him take her hone. The record does not support these
findings. Carrick said he did not know whose idea it was to go
to appellant’s house, but Hagin wanted to go to appellant’s
house. T22 1499. Joshua Taylor said appellant and Hagin “hit
it off”, “seemed at each other’s level”, and “saw eye to eye.”
T22 1523. He said appellant and Vitale invited them over to
pl ay pool. T22 1526. Neither Carrick nor Taylor testified to
any persuading by appellant. Vitale said appellant “was saying

bye to her, you know, to them she junped into the front seat,

cane into the back, she told ne she was coning to the house to

pl ay pool.” T23 1678 (e.s.). Again, this is not evidence of

any persuasion on appellant’s part.
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Nor did appellant persuade Hagin to stay at his place when
Carrick and Taylor left. Carrick testified that he and Tayl or
“had gone out to the hallway where the car was parked and just
deci ded that we were ready to go, then ny sister canme out and |
told her we were going to leave and if she wanted to go we

should get ready, and she was, | think contenplating staying.”

T22 1504 (e.s.). Carrick believed Hagin wanted to stay. I d.

“She was deciding | think at the tinme if she wanted to stay or

not, kind of asking nme and then asking Richard.” 1d. There was
a di scussion and appellant “was just kind of l|ike, you know, go
ahead and stay or, you know, | can take you hone, it’'s not a big
deal .” T22 1505. Appel l ant did not “persuade” Hagin or exert

any influence over her other than agreeing to take her hone.
Tayl or said, “Tanmy decided to stay. She was going to go with
us originally, however, R chard offered to take her hone |ater
that night or day rather.” T22 1530. Tayl or said they asked

Hagin several tinmes if she wanted to go, and she “said yes

she’d like to stay if she was going to be taken hone |ater that
nmorni ng or day, that she did have to tend to her children.” T22
1532 (e.s.). Vitale did not know how Hagin cane to stay when
Carrick and Taylor left. T23 1683-85. Thus, the evidence did

not show that appellant persuaded Hagin to stay.
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Wth respect to the rest of the judge's findings in this
regard, the actions of appellant did not differ significantly
fromthose of Voorhees and Sager.

Voor hees and Sager drove Bostic to his home, they took him
to an ATMto get noney, they tied himwth tel ephone cords, they
searched his apartnment, they then decided to silence him by
ki cking and gagging him they dragged him into another room and
kept beating and stabbing and strangling him they disposed of
evidence and nmade plans to destroy the house, they took Bostic’'s
cash, ATM card and phone calling card, and fled the area in his
car. Voorhees, 699 So.2d at 605; Sager, 699 So.2d at 620-21.

Appellant’s actions at bar did not involve a higher |evel
of control of his behavior or of the behavior of others.
Vitale's relationship with appellant was such that he adopted a
general strategy of acquiescence to appellant’s wi shes with an
aim of gaining his own romantic goal. Regar dl ess, when
appel | ant asked himto take Hagin honme, Vitale refused to do so
until he was finished playing pool. T23 1685. They left the
house around 5:30 a.m or 6. T23 1686. Vitale testified that
Hagin and appellant were drunk during the tinme that they were
driving around. 1d. Wen they stopped at a conveni ence store,
Hagin effectively took control of the situation by taking the

car keys so that the nen could not drive away. T23 1686- 87.
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Vitale decided to take Hagin back to the house after they had
been driving around. T23 1693-94. Wien they got back to the
house, appellant forced Hagin inside when she was naking a scene
and indicated both that she wanted to go home and that she
wanted to go to the bathroom T23 1696.

Thus, the evidence shows a |evel of purposeful behavior or
control of others no greater than that in Voorhees and Sager .

Further, the judge in Voorhees and Sager gave “m nor
weight” to mtigation regarding Voorhees’'s nental condition at
the time of the offense, Voorhees, 699 So.2d at 606, n.2, and
“little weight” and “very little weight” to mtigation regarding
Sager’s nental condition. Sager, 699 So.2d at 621, n. 2. At
bar, the judge gave noderate weight to such evidence at bar.

Bel cher v. State, 851 So.2d 678 (Fla. 2003) does not help

appel | ee. Bel cher entered a college student’s home during the
night, conmtted a sexual battery on her and then drowned her in
the bathtub during a violent struggle. In addition to the
felony nmurder and HAC factors, the judge gave great weight to
Belcher’s prior convictions for violent felonies (arned

burgl ary, aggravated assault, attenpted robbery, and robbery),

an aggravator not present at bar. 1d. 681 (mgjority opinion),
687 (special concurrence of Pariente, J., identifying Belcher’'s
prior violent felonies). The third aggravator at bar was that
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appel l ant was on comunity control for theft of his nother’s car
in a case in which he took her car wthout perm ssion. The
judge did not give this aggravator great weight and it pales in
conparison with Belcher’s crimnal record. Only by blindly
conparing the nunber of aggravators would one consider Belcher
rel evant to the case at bar.

Onme v. State, 677 So.2d 258, 263 (Fla. 1996) has little to

do with the case at bar. Onme argued that his sentence was not
proportionate “because his will was overborne by drug abuse, and
because any fight between the victim and him was a ‘lover’s
quarrel.’” 1d. This Court sinply found that the record did not
support his claimns. At bar, the state’'s evidence was that
appellant and Hagin spent the night drinking and partying and
had consensual sex at a park shortly around sunup.

In Schwab v. State, 636 So.2d 3 (Fla.1994), within a nonth

of his release fromprison for sexual battery on a child, Schwab
ki dnapped and nurdered an el even-year-old boy. The case at bar
was not nearly so aggravat ed. Appel l ant had no prior violent
felony conviction, was not a convicted child nolester, and did
not nurder a child. The judge in Schwab found al nost nothing in
mtigation, unlike the judge at bar. The judge at bar found
that appellant: had no significant history of crimnal activity,

particularly violent crimes; wtnessed and suffered frequent
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physi cal and verbal abuse from his father; had a history of
extensive drug and al cohol abuse and was under the influence of
al cohol at the tinme of the nurder; was sexually abused at a
young age; was a slow learner; was able to show kindness to
ot hers; exhibited good behavior in court; and would adjust wel

to prison and would not conmt further violent crinmes. R6 913-

27.

Douglas v. State, 878 So.2d 1246 (Fla.2004) is also unlike
the case at bar. The judge there gave little or very little
weight to the mtigating factors. Id. at 1262. Further, this

Court relied on the fact that, unlike in Voorhees and Sager
there was no evidence that suffered fromany nental or enotional
di sturbance at the tinme of the crine. [|d at 1263. There was
only sone evidence that Douglas had chil dhood | earning problens,
which had no relation to the nurder. Id. In addition, there
was evidence that Douglas conmmtted the nurder out of racial
aninmus. 1d. at 1251.

The cases cited at AB 74-75 do not bear on the case at bar.

In Mansfield v. State, 758 So.2d 636 (Fla.2000), the judge gave

little weight to the evidence of Mansfield s use of alcohol, and
this Court found the death sentence proportionate in conparison
wth other cases involving limted mtigation. Id. 646-47. In

Davis v. State, 703 So.2d 1055 (Fla.1997), Davis conmitted a
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sexual battery on a two-year-old girl. He beat the little girl
to death. 1d. at 1056-57. There was only “slight nonstatutory

mtigation.” 1d. at 1061. In Hauser v. State, 701 So.2d 329

(Fla.1997), Hauser plead guilty and presented no mtigating
evi dence. Al t hough the judge accepted as true sone mtigating
factors nmentioned by defense counsel, the picture of mtigation
was sketchy at best, and there was no proportionality argunent

on the appeal. This Court sinply stated that the death sentence
was proportionate wthout analysis, and it is not clear how
Hauser can play into the proportionality review in other cases.

In Rhodes v. State, 638 So.2d 920, 927 (Fla.1994), the only

proportionality argument was that the evidence did not support
one aggravati ng ci rcunst ance and t hat t he remai ni n
circunstances did not support a death sentence. This Court
rej ected Rhodes’ argunent that the evidence did not support the
chal l enged circunstance. Hence, Rhodes’ proportionality
argunent | acked nerit.

\Y/ VWHETHER THI S COURT SHOULD REVERSE THE DEATH

SENTENCE BECAUSE THE STATE SOUGHT THE SENTENCE BECAUSE

APPELLANT EXERCI SED H' S RI GHT TO PLEAD NOT GUILTY AND

BE TRI ED BY A JURY.

Arango v. State, 437 So.2d 1099 (Fla.1983) throws no I|ight

on this issue. It was a post-conviction proceeding in which one

cannot tell exactly what argunent Arango nmade, and this Court
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summarily rejected his argunment wi thout discussion. St ei nhor st
v. State, 412 So.2d 332, 338 (Fla.1982) involved an evidentiary
i ssue. It did not involve the question of whether the death

sentence was unconstitutional. Foster v. State, 614 So.2d 455

(Fla.1992) involved a claim that prosecutors in Bay County
generally nmade decisions regarding the death penalty based on
racial criteria. Foster offered nothing to suggest that the
state acted with purposeful discrimnation in his case. Foster
does not affect the case here. At bar, the state did seek the
deat h penalty when appellant turned down its offer. The state’s
decision to seek the death penalty turned directly on
appel l ant’ s exerci se of fundanmental constitutional rights.

Freeman . State, 858 So.2d 319 (Fla.2005) was a

postconviction case involving a claim of reverse racia
di scrim nati on. Freeman based his claim on his version of an
out-of-court discussion between his attorney and the prosecutor.
After an evidentiary hearing, the judge agreed with the state’'s
version of the discussion and concluded that there was no racial
ani nus. This Court affirnmed because the record supported the
judge’s findings. At bar, by contrast, the record is clear that
the state offered not to seek a death sentence if appellant

wai ved his constitutional rights. When appellant stood on his
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rights, the state went ahead and obtained a death sentence.
There is no factual issue in dispute at bar.

Thus, this case is not |like Francis v. State, 473 So.2d

672, 677 (Fla.1985). Francis claimed that, during the trial

the judge promsed a |ife sentence if Francis plead qguilty.
This Court found no basis in the record for this claim It
wote further that even if the judge had nmade such a prom se, it
would not nmeke the death sentence illegal. The latter

conclusion was speculative and obiter dicta and wthout

precedential effect. Regardless, it is highly doubtful that the

Court would say the sane today. In Wlson v. State, 845 So.2d

142 (Fla.2003), this Court condemed such judicial sentence

bar gai ni ng. Further, Francis did not consider United States v.

Jackson, 390 U.S. 570 (1968). Finally, Francis did not involve
the state’'s on-the-record offer of a life sentence if the
def endant wai ved his constitutional rights.

In Foster v. State, 778 So.2d 906 (Fla. 2000), this Court

nmerely noted that Foster had rejected a plea offer, but there
was no argunent that the death sentence was the unconstitutional
result of punishnent for the exercise of constitutional rights.

Hence, it has no bearing on the case at bar. Lopez v. State,

536 So.2d 226 (Fla.1988) and Hoffman v. State, 474 So.2d 1178

(Fla.1985) were cases in which the defendant entered into plea
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agreements in exchange for agreements to testify against co-

defendants. Thus, in those cases the state suffered a specific
loss as a result of the actions of the defendants in reneging on
their agreenents. At bar, the state’'s only benefit from
appellant’s waiver of his constitutional rights would be to
spare it the inconvenience of a trial. There is an obvious
di fference between the case at bar and a case in which the
def endant induces the state to enter into an agreenent to a life
sentence and then backs out of it. A defendant should not
obtain a benefit fromhis owm act of bad faith. The case at bar
shows no such bad faith on appellant’s part: he openly rejected
the state’s unilateral, unnegotiated offer. T14 494-95.

Finally, Stephney v. State, 564 So.2d 1246, 1248 (Fla. 3

DCA 1990) is nost wunhelpful to appellee. The judge offered
St ephney a bel owgui delines sentence of three and a half years
if he would plea guilty. He rejected the offer. After the jury
found Stephney guilty, the judge inposed the highest permssible
gui del i nes sentence, nine years in prison. The Third District
reversed, finding that the judge’'s comments supported a
presunption of judicial vindictiveness. St ephney was deci ded
before WIson inposed yet further limtations on judicial plea
bargai ning, so any |anguage in that case favorable to appellee

is no | onger of use.
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Regardl ess, Stephney was not a capital case. As discussed
in the initial brief, and as hardly disputed in the state’'s
brief, the prosecutor in capital cases has the power to prevent
the court from inposing the maxi num sentence by deciding not to
seek a death sentence. The judge cannot interfere with this

power under State v. Bloom 497 So.2d 2 (Fla.1986). The capital

prosecut or enjoys a special right under State v. Bloom and this

right carries responsibility. The concerns regarding judicial
pl ea bargaining in Wlson are shifted to the capital prosecutor.

The court could not have sentenced appellant to death if
the state had elected not to seek a death sentence. The state
sought the death sentence after appel | ant i nvoked his
constitutional right to a jury trial. The state may not seek a
death penalty because a defendant has invoked his constitutional
rights.

| X. APPELLANT WAS DENIED HIS RIGHT TO A RELIABLE

CAPI TAL SENTENCI NG AND DUE PROCESS BECAUSE, PURSUANT

TO STATUTE, THERE WAS A PRESUMPTION IN FAVOR OF A

DEATH SENTENCE UNLESS HE PRESENTED M Tl GATI ON THAT

OUTVEI GHED THE AGGRAVATI NG Cl RCUMSTANCES AND BECAUSE

THE STATE WAS NOT REQUI RED TO ESTABLI SH AGGRAVATI ON

THAT OUTWEIGHED THE M TI GATION BEYOND A REASONABLE

DOUBT.

Appel lant relies on his initial brief except to note that:

As appellee says in its initial brief, the judge s final

instructions told the jury that the aggravating circunstances
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must outweigh the mtigating circunstances. The judge’s
prelimnary instructions at the start of the penalty phase,
however, told the jury that it had to determ ne “whether there
are mtigating circunstances sufficient to outweigh the
aggravating circunstances, if any.” T34 2782. Under this
circunstance, it is inpossible to say which standard the jury
used. Regardl ess, the statute says that the mtigators nust
outwei gh the aggravators, and the judge denied appellant’s

argunents that this burden was inproper. R3 255; R4 283.
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CONCLUSI ON
Based on the foregoing argunents and authorities, this
Court should reverse appellant’s convictions and sentences and
remand with appropriate instructions, or grant such other relief
as may be appropriate.
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