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ANSVER BRI EF

This appeal follows the proceedings on renand to the
Circuit Court for consideration of Guzman's Gglio v.
United States claim Followi ng due consideration, GCircuit
Judge W I Iliam Johnson entered an order finding, inter alia
that there was “no reasonable |ikelihood that the false
testinmony could have affected the judgnent of the Court,”
and that the State had proven that the “presentation of
false testinony was harm ess beyond a reasonable doubt.”
(R193). The trial court’s ruling is supported by conpetent,
substantial evidence, and should not be disturbed.?

STATEMENT OF THE CASE AND FACTS
The State relies on the followng facts, as found by

this Court during the proceedings |leading up to the remand®:

1 The Thesaurus included wth Mcrosoft WORD |ists
“probability” as t he first preferred synonym for
“li kelihood,” and vice versa. The Cor el Wor dPer f ect

Thesaurus does the sane.

2 This case was prosecuted by Assistant State Attorneys from
Hi || sborough County followng a Governor’'s Assignnent. (TR
487). There is absolutely no evidence in the record that
the Tanpa prosecutors had any know edge of the reward
offered by the Daytona Beach police years before those
prosecutors had any involvenent in this case. Wile the
State recognizes that know edge of the reward is inputed,
any inplication that the prosecutors had actual know edge
of the reward finds no support in the record, and anounts
to nothing nore than ad hom nem abuse which has no basis in
fact.



On August 12, 1991, David Colvin's body was found
lying face down on the bed in the notel room
where he lived. Colvin had been stabbed nineteen
times. A sanurai sword that belonged to Colvin
was propped up in a light fixture above his bed;
however, no blood or fingerprints were found on
t he sanur ai swor d. The medi cal exan ner
determned that Colvin died between 3 p.m and
m dni ght on August 10.

After Colvin's body was found, police officers
interviewed other residents of the notel where
Colvin had lived. About a week before the nurder,
Guzman and Martha Cronin, a prostitute and a
crack cocaine addict, had begun living together
at the notel. The police interviewed both Guznan
and Cronin. Each denied having any infornation
about Colvin's nurder. On August 16, 1991, the
State published in two | ocal newspapers a reward
of fer of $500 for informati on about the case.

The police investigation failed to lead to an
arrest until Novenber 23, 1991, when Cronin was
arrested on prostitution char ges. Cronin
volunteered to testify about Colvin's nurder in
exchange for a deal in her own case. Cronin then
told the police that Guzman had confessed to her
that he killed Colvin. The police took Cronin to
a nmotel and paid for her room Cronin used the
room for prostitution and used crack cocaine;
then she Ileft +the notel. The police Ilater
rearrested Cronin. On January 3, 1992, the police
paid Cronin $500 by noney order delivered to the
Volusia County jail. The police detective who
arranged the paynent could not recall when she
first discussed the reward noney with Cronin.

Guzman was arrested on Decenber 13, 1991. |In
January 1992, a grand jury indicted Guzman for
the arnmed robbery and nurder of David Colvin.
Following a jury trial in Septenber 1992, Guzman
was convicted as charged and sentenced to death.
On direct appeal, this Court reversed and

3 The State does not accept the statenent of the facts
contained in Guzman's brief. That part of Guzman’s brief is
wongly focused on issues that are tangential to the Gglio
claim which is the only issue in this appeal.



remanded for a new trial, holding that Guznman's
right to a fair trial was violated because his
public defender had a conflict of interest in
representing both Guzman and a w tness against
Guzman. Guzman v. State, 644 So. 2d 996, 1000
(Fla. 1994).

On retrial in Decenber 1996, Guzman waived his
right to a jury in both the guilt and penalty
phases. The waiver was at the instance of Guzman
and was contrary to the advice of his counsel.
Guzman signed a witten waiver. Both the trial
court and Guzman's counsel questioned Guznman to
ensure t hat GQuzman' s wai ver was know ng,
voluntary, and intelligent.

At trial, the nedical exam ner testified that the
weapon used to kill Colvin was a single-edged
knife or knife-like object wth a slightly
curved, heavy blade. The nedical examner could
not identify the nurder weapon used, but he said
that Colvin's sanurai sword could have inflicted
sone of Colvin's wounds and that a survival knife
like one owned by Guzman [FN2] could have
inflicted other wounds.

FN2. At the time of QGuzman's arrest for
Colvin's murder on Decenber 13, 1991,
Guzman had a survival knife in hi s
possessi on.

Guzman's fingerprints were on the telephone in
Colvin's room There were blood stains on other
parts of the phone, but Guzman's fingerprints on
the phone were not bloody. Blood and saliva
sanples were taken from Guzman, but nothing was
mat ched to anything found in Colvin's room No
ot her physical evidence connected Guzman to the
mur der .

Guzman testified at trial that on the day before
the nmurder, Guzman hel ped Colvin nove from one
roomto another in the notel. Guzman said that he
used the phone in Colvin's roomat that time and
again on the norning of August 10. Cronin
confirmed that Guzman tel ephoned her from
Colvin's room



On the norning of August 10, Guzman and Colvin
left the notel in Colvin's car. They drank beer
at a bar, then went to the International House of
Pancakes to eat breakfast. Guzman testified that
he and Colvin returned to the notel at about
noon. Guzman said that he gave Colvin's car and
room keys back to Colvin and returned to his own
room where Cronin was getting ready to go to
work as a prostitute. Cronin left the room at
around noon.

Guzman testified that at about 3 p.m, Cronin
returned to the room acconpanied by Curtis
Wal |l ace. Guzman said that Wallace gave him a
di anond ring, asking Guzman to trade the ring for
crack cocaine. It is undisputed that on August
10, at around 4 p.m or 5 p.m, Guznman took the
ring, which had belonged to Colvin, to a drug
deal er naned Leroy Gadson. Guzman sold the ring
to Gadson for drugs and cash. QGuzman testified
that he then returned to the room and gave
Wal | ace sone of the drugs.

Cronin's t esti nony at trial contradi cted
Guzman's. Cronin said that on the norning of
August 10 Guzman told her that he was going to
drive Colvin to the bank. OCronin stated that
Guzman returned to their room at about 11 a.m
and showed her Colvin's car keys and room keys,
saying he was going to help Colvin nove to
another roomin the notel. Cronin said she left
the room at about 11 am to wrk as a
prostitute, and returned at about 2:30 p.m She
said that at about 3 p.m Guzman cane back to
their room | ooking upset and carrying a garbage
bag that contained white rags. Cronin said that
Guzman told her he killed Colvin. She said Guznan
told her that Colvin woke up while Guzman was in
the process of robbing him so Guzman hit Col vin
in the head and then stabbed himw th the sanurai
sword. Cronin said that Guzman showed her a ring
and sone cash he had taken from Colvin. Cronin
identified the ring at trial. Cronin said that
Guzman told her before the murder that Colvin
woul d be easy to rob because he was always drunk
and wusually had noney. Cronin testified that
Guzman had said in a separate conversation that



if he ever robbed anyone he would kill them and
that Guzman was holding his survival knife when
he said this.

Cronin said that when she was arrested for
prostitution in Novenber 1991, she offered to
tell the arresting officers who killed Colvin.
However, Cronin denied that she received any deal
for her testinony against Guzman. She said she
was taken to a notel room for protection, but
that she wused the room for prostitution and
continued to use crack cocaine, so she got no
deal from the State. The detective who paid the
$500 to Cronin also testified at trial, stating
that Cronin received no deal for her testinony
agai nst Guzman.

Guzman's counsel attenpted to inpeach Cronin by
bringing out that she was a prostitute and a drug
addict, that she testified against Guzman while
she faced charges of prostitution, and that she
was angry at Quzman because he was involved with
ot her wonen. @uzman's counsel also presented the
testinmony of Carnelo Garcia, who said Cronin told
him in February of 1992 that Guzman had not
killed anyone and that Cronin admtted she had
lied to the police because she had been arrested.

Paul Rogers, a jailhouse informant, corroborated
Cronin's testinony against GGuzman. Rogers and
Guzman shared a jail cell during the spring of
1992. At trial, Rogers testified that Guzman said
t hat he robbed and killed Colvin. Roger s
testified that Guzman told him that he used
Colvin's key to enter Colvin's room and that
Colvin woke up while Guzman was robbing him
Rogers said that Guzman told him that he hit
Colvin in the head with a sarmurai sword and
stabbed him ten or eleven tinmes. Rogers said
Guzman confessed that he took Colvin's ring and
some cash, cleaned wup the sword, and put
everything in the dunpster.

Guzman's counsel attenpted to inpeach Rogers by
asking if Rogers had read Guzman's trial papers,
which Guzman kept in the cell they shared, but
Rogers denied reading Guzman's papers. Rogers
al so denied learning of the case by reading the



newspaper . Roger s adm tted t hat after he
initially told police that Guzman confessed to
him Rogers had signed an affidavit saying he
knew not hi ng about Colvin's nurder and indicating
that he would not testify against Guznman.

Foll ow ng the presentation of this evidence at a
bench trial, the trial court convicted Guzman of
armed robbery and first-degree nurder, and
i nposed the death penalty. In its sentencing
order, the court found five aggravating factors,
including that the nurder was commtted in a
cold, calculated, and preneditated manner (CCP).
[FN3] The court found no statutory mtigating
factors. As nonstatutory mtigation, the court
found that Guzman's al cohol and drug dependency
was entitled to little weight.

FN3. The five aggravating factors found by
the trial court were: (1) Guzman was
previously convicted of a violent felony;
(2) the murder was committed in the course
of a robbery; (3) the nmurder was commtted
for the purpose of avoiding arrest; (4) the
mur der was comritted in a cold,

cal cul ated, and preneditated manner (CCP)

and (5) the nurder was especially heinous,
atrocious, or cruel (HAC).

On direct appeal from his second trial, Guzman
raised eight issues. [FN4] This Court held that
the evidence did not support the CCP aggravator
but affirnmed Guzman's convictions and death
sentence. Guzman v. State, 721 So. 2d 1155 (Fl a.
1998). The United States Supreme Court denied
certiorari. GQuzman v. Florida, 526 U S. 1102, 119
S.Ct. 1583, 143 L.Ed.2d 677 (1999).

FNA. Guzman contended that the trial judge
erred by (1) inproperly denying his notion
for mstrial; (2) convicting him in the
absence of subst anti al and conpet ent
evidence of quilt; (3) failing to dismss
the case due to double jeopardy; (4)
i mproperly ruling on "various issues"; (5)
i nposing a disproportionate death sentence;
(6) inproperly finding the HAC aggravator

(7) i mproperly finding t he "avoi di ng



arrest" aggravator; and (8) inproperly
finding the CCP aggravator.

Guzman filed a rul e 3. 850 noti on for
postconviction relief on March 27, 2000, and an
anmended notion on Novenber 30, 2000, raising
eleven clainms. [FN5] During the pendency of his
3.850 motion, Guzman filed a notion for DNA
testing of a clunp of hair recovered from the
back of Colvin's thigh at the nurder scene. [FN6]
The State filed a response stating that the hair
evidence had been destroyed in Novenber 1992.
Guzman amended his 3.850 notion to add three
claims related to the destruction of the hair
evi dence. [ FN7]

The postconviction court, which was the sane
court that convicted and sentenced Guzman, held
an evidentiary hearing on Guzman's 3.850 notion
and deni ed relief. Guzman appeal s t he
postconviction court's denial of his rule 3.850
not i on, and contenporaneously petitions this
Court for a wit of habeas corpus.

FN5. The eleven clains GQuzman presented to
the trial court in his 3.850 notion were:
(1) his conviction and sentence on retrial

viol ate doubl e jeopardy as wel | as
protections agai nst prosecutori al
m sconduct and ineffective assistance of
counsel ; (2) ineffective assistance of
counsel in the guilt phase in failing to

present evidence, cross-exan ne Wwtnesses,
and use experts; (3) ineffective assistance
of counsel in the penalty phase in failing
to adequately investigate and present
mtigating evidence, and in failing to
adequately challenge the State's case; (4)
failure of the nental health expert to
conduct a conpet ent eval uati on; (5)
violation of due process rights in the
State's wthholding material excul patory
evidence or failing to correct material

fal se t esti nmony; (6) prosecutori al
m sconduct in presenting m sl eadi ng
evi dence and | mpr oper ar gunent ; (7)

Florida's capital sentencing statute is



unconstitutional; (8) execution by
el ectrocution s cruel and unusual
puni shrment ; (9) execution by | et hal
injection is cruel and unusual punishnent;
(10) defendant nay be inconpetent at the
time of execution; and (11) the cunulative
effect of the errors deprived defendant of
a fundanentally fair trial.

FN6. Florida's DNA statute, section 925.11,
Fl ori da St at ut es (2002), was enact ed

effective October 1, 2001, giving Guzman
the right to this testing.

FN7. The three clainms Guzman added were:
(12) the State's bad faith destruction of
excul patory evidence violated Guzman's due
process rights; (13) the State conmtted a
violation of Brady v. Miryland, 373 U.S.
83, 8 S . C. 1194, 10 L.Ed.2d 215 (1963),
by failing to disclose the destruction of
the hair evidence; and (14) ineffective
assistance of trial counsel in failing to
ascertain that the hair evidence had been
destroyed.

Guzman v. State, 868 So. 2d 498, 501-504 (Fla. 2003).

This Court affirnmed the denial of post-conviction
relief in all respects except for the Gglio claim which
was remanded for further proceedings. This Court held:

In his first claim Guzman asserts that Martha
Cronin and the lead detective on Colvin's nurder
case both testified falsely at trial, violating
Gglio v. United States, 405 U S. 150, 92 S C.
763, 31 L.Ed.2d 104 (1972). To establish a Gglio
violation, it nust be shown that: (1) the
testimony given was false; (2) the prosecutor
knew the testinony was false; and (3) the
statenment was nmaterial. Ventura v. State, 794 So.
2d 553, 562 (Fla. 2001); see also Rose v. State,

774 So. 2d 629, 635 (Fla. 2000).



The first two prongs of the Gglio test are
satisfied in this case. Both Cronin and the | ead
detective on the case testified falsely at trial
that Cronin received no benefit for her testinony
agai nst Guzman other than being taken to a notel
rather than jail when she was arrested. In fact,
the State paid Cronin $500, a significant sumto
an admitted crack cocaine addict and prostitute.
The know edge prong is satisfied because the
know edge of the detective who paid the reward
nmoney to Cronin is inputed to the prosecutor who
tried the case. See Gorham v. State, 597 So. 2d
782, 784 (Fla. 1992) (holding that the prosecutor
is charged wth constructive know edge of
evidence withheld by other state agents, such as
| aw enforcenment officers).

The only disputed issue with respect to Guzman's
Gglioclaimis the third prong, which requires a
finding that the false testinony presented at
trial was material. See Ventura, 794 So. 2d at
562. Guzman asserts that the postconviction court
applied the wong standard in deciding the
materiality prong of his Gglio claim 1In its
order denying Guzman's rule 3.850 notion, the
postconviction court articulated the dglio
standard of materiality as:

Under Gglio, a statenment is material if
“"there is a reasonable probability that the
false evidence my have affected the
judgment of the jury." [Ventura v. State,
794 So. 2d 553, 563 (Fla. 2001)] (quoting
Routly [v. State], 590 So. 2d [397, 400
(Fla. 1991).]) "In analyzing this issue ...
courts must focus on whether the favorable
evi dence could reasonably be taken to put
the whole case in such a different |ight as
to undermne confidence in the verdict."
Id. (quoting White v. State, 729 So. 2d
909, 913 (Fla. 1999)).

Order Denying Clains I1C(1), Il1E(1), II1E(4), etc.
at 12. After evaluating the State's $500 paynent
to Cronin in light of the other evidence
presented at trial, the postconviction court
concluded that "there is not a reasonable
probability that the fal se evidence would put the



whole <case in such a different light as to
underm ne confidence in the verdict." 1d. at 13.
The postconviction court stated and applied the
G glio standard of materiality from our decisions
in Ventura v. State, 794 So. 2d 553 (Fla. 2001),
White v. State, 729 So. 2d 909, 913 (Fla. 1999),
and Routly v. State, 590 So. 2d 397 (Fla. 1991).
Havi ng reviewed these decisions, as well as our
other Gglio and Brady decisions, we conclude
that our precedent in this area has |acked
clarity, resulting in some confusion and i nproper
merging of the Gglio and Brady nmateriality
standards. [FN8] For exanple, in Rose v. State,
774 So. 2d 629, 635 (Fla. 2000), we said: "The
standard for determ ning whether false testinony

is 'material' wunder Gglio is the same as the
standard for determning whether the State
wi thheld 'material' in violation of Brady." In

reliance on Rose, the trial court's order that we
approved in Trepal erroneously stated that in
addressing a dglio claim "[t]he materiality
prong is the sane as that used in Brady." Trepal
v. State, 846 So. 2d 405, 425 (Fla. 2003). W
recede from Rose and Trepal to the extent they
stand for the incorrect legal principle that the
"materiality" prongs of Brady and G glio are the
same. W now clarify the two standards and the
i nportant distinction between them

FN8. In her specially concurring opinion in
Trepal v. State, 846 So. 2d 405, 437
(Fla.)(Pariente, J., specially concurring),
cert. denied, 540 U S. 958, 124 S. . 412,

157 L.Ed.2d 295 (2003), Justice Pariente
noted the confusion and succinctly stated
the difference between the standards.

The Brady standard of materiality applies where
the prosecutor fails to disclose favorable
evidence to the defense. See Brady v. Maryland,
373 U.S. 83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1963). Under Brady, the undisclosed evidence is
material "if there is a reasonable probability
that, had the evidence been disclosed to the
defense, the result of the proceeding would have
been different. A 'reasonable probability' is a
probability sufficient to underm ne confidence in

10



the outconme.” United States v. Bagley, 473 U S
667, 682, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985).
[FN9] A crimnal defendant alleging a Brady
violation bears the burden to show prejudice,
i.e., to show a reasonable probability that the
undi scl osed evidence wuld have produced a
different verdict. Strickler v. Geene, 527 U S
263, 281 n. 20, 289, 119 S.C. 1936, 144 L.Ed. 2d
286 (1999).

FN9. This is the same standard that is used
to evaluate the prejudice prong of an
ineffective assistance of counsel claim
See Strickland v. Washington, 466 U S. 668,
694, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)
(stating that "the appropriate test for
prejudice [in ineffective assistance of
counsel clains] finds its roots in the test
for materiality of exculpatory information
not disclosed to the defense by the

prosecution," t hat in an i neffective
assi st ance of counsel claim "[t] he
defendant nust show that there is a
r easonabl e probability t hat, but for

counsel's unprofessional errors, the result
of t he proceedi ng woul d have been
different™ and t hat "[ a] reasonabl e
probability is a probability sufficient to
under mi ne confidence in the outcone").

By contrast to an allegation of suppression of
evi dence under Brady, a Gglio claimis based on
the prosecutor's know ng presentation at trial of
false testinony against the defendant. See
Gglio, 405 U S at 154-55, 92 S. . 763. Under
Gglio, where the prosecutor knowi ngly uses
perjured testinony, or fails to correct what the
prosecutor later learns is false testinony, the
false evidence is nmaterial "if there is any
reasonable |ikelihood that the false testinony
could have affected the judgnent of the jury.”
United States v. Agurs, 427 US 97, 103, 96
S.CG. 2392, 49 L.Ed.2d 342 (1976). Justice
Bl acknmun observed in Bagley that the test "may as
easily be stated as a materiality standard under
which the fact that testinony is perjured is
considered material unless failure to disclose it

11



woul d be harm ess beyond a reasonabl e doubt." 473
US at 679-80, 105 S.Ct. 3375. The State, as the
beneficiary of the Gglio violation, bears the
burden to prove that the presentation of false
testinony at trial was harmless beyond a
reasonabl e doubt. Id. at 680 n. 9, 105 S.C. 3375
(stating that "this Court's precedents indicate
that the standard of review applicable to the
know ng use of perjured testinony is equivalent
to the Chapman [v. California, 386 U S. 18, 87
S. . 824, 17 L.Ed.2d 705 (1967)] harm ess-error
standard"). [ FN10]

FN10. In United States v. Alzate, 47 F. 3d
1103 (11th Cr. 1995) the court, after
articulating the standard of materiality
applicable to Brady clains, stated:

A different and nore defense-friendly
standard of materiality applies where the
pr osecut or knowi ngly used perj ured
testinony, or failed to correct what he
subsequently learned was false testinony.
Wiere either of those events has happened,
the falsehood is deened to be material "if
there is any reasonable |ikelihood that the
false testinony could have affected the
judgnment of the jury.” United States v.
Agurs, 427 U.S. 97, 103[, 96 S.C. 2392, 49
L. Ed. 2d 342] (1976) (enphasis added). As
the Suprene Court has held, this standard
of materiality is equivalent to the Chapman
v. California, 386 U S. 18, 24[, 87 S.Ct.
824, 17 L.Ed.2d 705] (1967), "harnless
beyond a r easonabl e doubt " st andar d.
Bagley, 473 U.S. at 679 n. 9[, 105 S C.
3375] .

| d. at 1110 (citations and footnote
omtted), quoted in Trepal, 846 So. 2d at
439 (Pariente, J., specially concurring).

Thus, while nmateriality is a conponent of both a
Gglio and a Brady claim the Gglio standard of
materiality is nore defense friendly. [FN11l] The
Gglio standard reflects a heightened judicial
concern, and correspondingly heightened judicia

12



scrutiny, where perjured testinony is wused to
convict a defendant. See Bagley, 473 U S. at 682,
105 S.C. 3375 (explaining that the defense-
friendly standard of materiality is justified
because the knowing use of perjured testinony
i nvol ves prosecutori al m sconduct and "a
corruption of the truth-seeking function of the
trial process") (citing Agurs, 427 U S. at 104,
96 S.Ct. 2392). Under Gglio, once a defendant
has established that the prosecutor know ngly
presented false testinobny at trial, the State
bears the burden to show that the false evidence
was not material.

FN11. The Alzate court stated that the
Br ady st andard of materiality "is
substantial ly nor e difficult for a
defendant to neet than the 'could have
affected" standard we apply [to Gglio
clainms]." Alzate, 47 F.3d at 1110 n. 7.

In Guzman's case, the postconviction court's
resolution of the Gglio <claim does not
sufficiently reflect the standard appropriate to
a Gglio claim In its order, the court did not
state that there was no reasonable |Iikelihood
that the false evidence regarding the $500
paynent to Cronin could have affected the court's
judgnent as factfinder. Nor did the court find
that the State had denonstrated that the false
evi dence was harnl ess beyond a reasonabl e doubt.
Because of this lack of findings critical to a
Gglio analysis, we cannot determne that the
court adequatel y di st i ngui shed t he Gglio
standard from the Brady standard when consi dering
and ultimately deciding the Gglio claim [FN12]
We therefore remand this claimto the trial court
for reconsideration and for clarification of its
ruling on the mteriality prong of Guznman's
Gglio claim To reiterate, the proper question
under Gglio is whether there is any reasonable
likelihood that the false testinony could have
affected the court's judgnent as the factfinder
in this case. If there 1is any reasonable
likelihood that the false testinony could have
affected the judgnment, a new trial is required.
The State bears the burden of proving that the
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presentation of the false testinony was harm ess
beyond a reasonabl e doubt.

FN12. In its articulation of the Gaglio
standard, the lower court correctly stated
that the false testinony is material if
"there is a reasonable probability that the
false evidence my have affected the

judgment of the jury." The confusion,
however, is attributable to the second
sentence in the court's articulation,
stating that, "[i]n analyzing this issue

courts nust focus on whether the
favorable evidence could reasonably be
taken to put the whole case in such a
different light as to underm ne confidence
in the verdict.” This second sentence is
correctly used to analyze Brady clainms, but
IS inappropriate to analyzing clains under
the nore defense-friendly standard of
Gglio.

GQuzman v. State, 868 So. 2d 498, 505-508 (Fla. 2004).
THE POST- REMAND PROCEEDI NGS
On remand, the circuit court reconsidered the Gglio
claimin light of the instructions of this Court, and nade
the follow ng findings:

After evaluating the State’'s $500 paynent to
[Martha] Cronin in light of the other evidence
presented at trial, the Court finds that the
evidence of the $500 paynent to Cronin was
immaterial under Gglio. The State has net its
burden of denonstrating that the false evidence
was harml ess beyond a reasonabl e doubt. The State
has denponstrated that no Gglio violation
occurred due to the anple inpeachnent and
corroboration of Cronin’'s testinony, and the
i ndependent evidence of the Defendant’s guilt.

The Court determnes that in Jlight of the
significant inpeachnent evidence presented at
trial and the other evidence of Guzman's gquilt,

14



the evidence of the State’s $500 reward to Martha
Cronin would have been nerely cunulative and
immterial. The record herein contains other
evidence of G@uzman’s gquilt apart from Cronin's
t esti nony.

Dr. Terrance  Steiner, then interim nedical
exam ner for Volusia County, testified at trial
that Colvin's sword recovered fromthe room coul d
have inflicted sone of the wounds to Colvin's
body, and that Guzman’s survival knife could have
inflicted ot her wounds to Colvin's body.
[footnote omtted].

Paul Rogers, the jailhouse wtness who shared a
jail cell wth Guzman, corroborated Cronin’s
testinmony. Paul Rogers testified that Guzman
confessed to him that he robbed and killed
Colvin. [footnote omtted]. The record reflects
that it is wundisputed that Guznman possessed
Colvin's ring and traded it for drugs and cash
[footnote omtted].

Guzman’s trial counsel presented significant
i npeachnent evi dence against Cronin during cross-
exam nation. Specifically, Cronin was inpeached
on: her initial claim to know nothing about
Colvin’s nurder upon questioning by the police
after the discovery of Colvin's body; her attenpt
to make a deal with the State after her arrest

in exchange for her damaging testinony against
Guzman; her di scont ent nent W th GQuzman’ s
association with other female acquaintances; her
numerous arrests for prostitution; her addiction
to crack cocaine. [footnote omtted].

Guzman al so presented the testinony at trial of
Carnmelo Garcia. Garcia testified that Cronin told
him she had lied to the police about Guzman
nmurdering Colvin. [footnote omtted].

After evaluating the State’'s $500 paynment to
Cronin in light of the other evidence presented
at trial, the Court concludes that the evidence

of the $500 paynent to Cronin was inmaterial
under G glio. The Court concludes that there was

no reasonable likelihood that the fal se testinony
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regarding the $500 paynent to Cronin could have
affected the court’s judgnent as factfinder
Thus, having applied the Gglio standard to the
facts, the Court finds that Guzman is not
entitled to relief on his Gglio claim

Applying the Gglio standard to the facts of this
case, the Court reaches the follow ng findings
and rulings on the issues on remand and the
Guzman G glio claim

(A) That the Court having fully reconsidered does
now clarify its ruling on the materiality prong
of Guzman's Gglio claim by applying the Gglio
standard to the facts of this case.

(B) That the court determnes that there is no
reasonable I|ikelihood that the false testinony
coul d have affected the judgnment of the Court.

(C That the Court determines that the State has
carried its burden and has proven that the
presentation of false testinony was harnless
beyond a reasonabl e doubt.

(D) That the Court states in answer to the proper
guestion wunder Gglio, as presented by the
Suprene Court of Florida, as to whether or not
there is any reasonable |ikelihood that the false
testinony could have affected the Court’s
judgnment as to the fact finder in this case, that
this Court’s answer to that question is no, there
is not any reasonable likelihood that the false
testimony could have affected [] this Court’s
judgnment as the fact finder in this case.

(R190-93). The Circuit Court denied all relief. (R194).

t hat

SUMWARY OF THE ARGUMENT

In its order after remand, the Circuit Court found
there was no reasonable Ilikelihood that the false
testinmony could have affected the Court’s judgnent as the

factfinder in this case, and that the presentation of

16
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fal se testinmony was harm ess beyond a reasonabl e doubt. The
Crcuit Cour t f ol | owed this Court’s instructions
explicitly, applied the standard enunciated by this Court,
and found, as fact, that the evidence at issue was not
material under Gglio. That finding is supported by
conpet ent substanti al evi dence, and should not be
di st ur bed.
ARGUNVENT
THE TRI AL COURT PROPERLY FOUND THAT THE
REWVARD PAID TO WTNESS CRONIN WAS

| MVATERI AL, FOR G GLI O PURPCSES, | N THE
CONTEXT OF THI S CASE.

Guzman’ s argunent, when stripped of its pretensions,
is based upon his dissatisfaction with the result reached
by the trial court. Despite his protestations, the true
facts are that the Circuit Court’s decision is squarely
based on credibility choices made by that court after
hearing all of the evidence. There is no basis upon which
the Circuit Court’s decision should be disturbed.?

On page 25 of his brief, Guzman argues that the claim
contained in his brief is subject to de novo review In

support of this claim Guzman clains that this Court

* The Eleventh Circuit upheld the denial of relief on a
Gglio claimin Ventura v. Attorney Ceneral, No. 04-14564
(11th Gr., Aug. 9, 2005), and, in so doing, found that
this Court had properly applied the Gglio standard in that
case.
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applied a de novo review standard to a Gglio claim in
Mordenti v. State, 894 So. 2d 161, 173 (Fla. 2005).
Mordenti dealt with a Brady v. Maryland claim not a Gglio
claim And, while Mrdenti held that “[w] hether evidence is
‘material’ for Brady purposes is a nixed question of |aw
and fact subject to independent review,”™ Mrdenti v. State,
894 So. 2d at 170, that case did not hold that this Court
will substitute its judgnent for that of the trial court
with respect to factual findings. Florida law is well
settled that:

As long as the trial court’s findings are

supported by conpetent substanti al evi dence

“this Court will not ‘substitute its judgnment for

that of the trial court on questions of fact,

likewise of the credibility of the w tnesses as

well as the weight to be given to the evidence by

the trial court.’”
Bl anco v. State, 702 So. 2d 1250, 1252 (Fla. 1997), quoting
Denps v. State, 462 So. 2d 1074, 1075 (Fla. 1984), quoting
Goldfarb v. Robertson, 82 So. 2d 504, 506 (Fla. 1955);
Mel endez v. State, 718 So. 2d 746 (Fla. 1998). In other
words, while the legal conclusion as to “materiality” is
subject to de novo review, the factual conclusions of the

trial court are not.

THE TRIAL COURT PROPERLY FOLLONED TH S COURT' S
DI RECTI ONS, AND REACHED THE CORRECT RESULT.

18



In its decision remanding this case for additional
factfindings by the trial court, this Court stated:
In its order the [trial] court did not state that
there was no reasonable |ikelihood that the fal se
evidence regarding the $500 paynent to Cronin
could have affected the court’s judgnent as
factfinder. Nor did the court find that the State
had denonstrated that the false evidence was

harm ess beyond a reasonable doubt. . . . To
reiterate, the proper question under Gglio is

whet her there is any reasonable likelihood that

the false testinony could have affected the

court’s judgnment as the factfinder in this case.

Guzman v. State, supra, at 507-508. (enphasis added). The
trial court followed those instructions explicitly, and
found that there was (1) no reasonable |ikelihood that the
false testinony could have affected the Court’s judgnent as
the factfinder, and (2) that the State carried its burden
of proving that the presentation of false testinony was
harm ess beyond a reasonabl e doubt. (R170).

The primary focus of Guzman's brief is that the tria
court should have ignored this Court’s directive to
determ ne whether there was a reasonable I|ikelihood that
the false testinony could have affected the court’s
judgnent as the factfinder in exchange for an “objective”
standard which ignores the “subjective opinion of the non-

jury trial judge.” Initial Brief, at 35. That argunent

attenpts to place the trial court in error for follow ng
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the instructions of this Court, and, noreover, flies in the
face of commopn sense.

The United States Suprene Court has not, contrary to
Guzman’ s suggestion, held that findings on the Gglio issue
made by a judge situated as Judge Johnson was are entitled
to no deference. Bagley did not resolve that issue, and
shoul d not be read as deciding the matter by inplication.®
Florida |aw has long been that “it is the province of the
trier of fact to determne the credibility of w tnesses and
resolve factual conflicts.” Guzman v. State, 721 So. 2d
1155, 1159 (Fla. 1998) (“Sitting as the trier of fact in
this case, the trial judge had the superior vantage point
to see and  hear the wtnesses and judge their
credibility.”). That is the law in the context of a
sufficiency of the evidence claim and it nmakes no sense to
deviate from it in the Gglio context. The credibility of
the witnesses is inextricably intertwwned wth the Gglio
claim and the trial court’s finding that the reward
evidence would not have affected his judgnent as the

factinder is entitled to deference.

5 The Suprene Court’s Bagley decision rejected the N nth
Circuit’s per se rule of reversal which it had applied to
the Gglio violation -- it did not answer the issue of the

def erence due the findings nade in the context of a non-
jury trial. United States v. Bagley, 473 U S. 667, 105

S.C. 3375, 87 L.Ed.2d 481 (1985).
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The trial court also found that the State had proven
that the dGdglio error was harmess beyond a reasonable
doubt. (R170). That conclusion, which is well-supported by
the evidence, is dispositive of the Gglio claim 1In its
decision in this case, this Court pointed out that the
United States Suprenme Court had held that the standard of
review applicable to a Gglio claim is the equival ent of
t he Chapman harm ess beyond a reasonable doubt standard.
Guzman, supra, at 506-507 (quoting Bagley). The trial
court’s finding that the error was harmess beyond a
reasonabl e doubt is supported by the evidence, and should
not be di sturbed.

THE CORROBORATING AND | MPEACHING EVIDENCE 1S
UNCONTESTED. ©

In his brief, Guzman challenges nmuch d the evidence
used to inmpeach Cronin as well as the evidence which was
consistent with, and corroborative of, her trial testinony.
Qobviously, this evidence is relevant to and dispositive of
the “reasonable |ikelihood” conponent of the dglio
inquiry. However, while Guzman challenges a substanti al

part of this evidence, the true facts are that this Court

¢ The corroborating and inpeaching evidence is an integra
part of the Gglio analysis -- even if the $500 reward had
bene disclosed, there is no reasonable I|ikelihood that it
could have affected the Court’s verdict, as Judge Johnson
found in his order denying relief. See, Ventura, supra.
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found the following facts in the context of the Brady claim
that was raised in Guzman’s prior appeal:
Having reviewed the record, we conclude that

there is no reasonable probability that, had the
reward evidence been disclosed, the outconme of

the trial would have been different. During
cross-examnation at trial, Guzman's counse

pr esent ed signi ficant i npeachnent evi dence
against Cronin: her addiction to crack cocaine;
her nmultiple arrests for prostitution; her
attenpt to make a deal wth the State when she
was arrested, in exchange for her testinony
agai nst Guzman; her initial claimto know nothing
about Colvin's nurder; and her jealousy of

Guzman's relationships with other wonen. Guzman
al so presented the testinmony of Carnmelo Garcia,
who said that Cronin told himshe had lied to the

police about Guzman committing the nmurder. In
light of the significant inpeachnent evidence
presented at trial, evidence of the State's

rewmard to Cronin would have been nerely
cunul ative. Further, the record contains other
evidence of Guzman's guilt apart from Cronin's
testinony. Paul Rogers, the jailhouse infornmant
who shared a cell wth Guzman, corroborated
Cronin's testinony. It is undisputed that Guzman
possessed Colvin's ring and traded it for drugs
and cash. Finally, the nedical exam ner testified
at trial that Colvin's sword and Guzman's
survival knife were consistent with the nurder
weapon. In light of this evidence of Guzman's
guil t, and in I'ight of t he significant
i mpeachnent of Cronin apart from her receipt of
t he $500 reward, we conclude that there was not a
reasonabl e probability that had the information
regarding the reward been disclosed to Guznan,
the result of the proceeding would have been
different. The reward evidence fails to put the
whole <case in such a different light as to
underm ne confidence in the verdict. Guzman is
not entitled to relief on his Brady claim

Guzman v. State, 868 So. 2d at 508-509. As this Court found

in the Brady context, Cronin was significantly i npeached,
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and there was substantial evidence of Guzman’s guilt, both
i ndependently of Cronin’s testinony and in corroboration of
it. The facts relied yon by the trial court in deciding
the remanded Gglio issue are the facts set out in this
Court’s opinion, which are not subject to challenge at this
juncture. \While the Brady claim is evaluated under a
different standard than the Gglio claim the relevant
facts are the sane -- those facts were set by this Court’s
opinion, and are no longer subject to dispute. The only
issue is whether the Gglio error is a basis for relief,
and the Circuit Court properly concluded that it was not
based upon the instructions given by this Court. In light
of the significant inpeachnent of Cronin, and the evidence
of guilt independent of Cronin’s testinony, the trial court
quite properly found that there was no reasonable
i kelihood that evidence of the $500 reward would have
affected his judgnment as the trier of fact, and that the
error was harmess beyond a reasonable doubt. Those
findings are correct, and should be affirmed in al
respects.

THE “ OBJECTI VE- SUBJECTI VE’ DI CHOTOW 'S
MEANI NGLESS | N THE CONTEXT OF THI S CASE

Much of Guzman’s brief is focused on arguing that

Circuit Judge Johnson inproperly engaged in a “subjective”
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analysis of the Gglio issue, and that the fact that Judge
Johnson was the trier of fact in this case is neaningless.
Wiile it is true that the Nnth Crcuit’'s post-renmand
decision in Bagley indicates that the judge in a bench
trial is entitled to no particular deference in the context
of a Gglio claim that is not what the Suprenme Court held,
and is not binding precedent that this Court nust follow
In the factual situation presented by GGuzman's case, the
“subj ective-objective” dichotony is a non sequitor because
in considering the Gglio violation Judge Johnson was not
called on to evaluate the possible effect of the error on a
jury -- he was directed to determ ne what the effect would
have been on his verdict. That evaluation is neither
objective nor subjective -- it results in a factua
determ nation which, in this case, is that the result would
not have changed. The attenpt to graft the “objective
evaluation” onto the facts of this case is an attenpt to
force a square peg into a round hol e.

In its decision remanding this case to the GCircuit
Court, this Court directed the lower court to answer two
guestions: whether there is any reasonable |ikelihood that
the Gglio violation could have affected the court’s
judgnent as factfinder, and whether the Gglio error was

harm ess beyond a reasonabl e doubt. Guzman, supra, at 507-
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508. This Court held that the Gglio standard is the
equi valent of the Chapman harm ess beyond a reasonable
doubt standard, 1d., and the Crcuit Court found that the
error was harm ess beyond a reasonable doubt. Under any
possi ble articulation of the Gglio standard, that is, and
should be, the end of the inquiry.” The two questions are
conplenmentary to each other because the first lets this
Court know exactly what the trier of fact would have done
in this case. The second reinforces and expands upon the
first, and provides a clear basis for the affirmnce of the
| ower court’s denial of relief.

CONCLUSI ON

WHEREFORE, based wupon the foregoing, the State
respectfully submts that the trial court’s ruling should
be affirmed in all respects.

Respectful ly subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

KENNETH S. NUNNELLEY

SENI OR ASSI| STANT ATTORNEY GENERAL
Fl ori da Bar #0998818

444 Seabreeze Blvd., 5th Fl oor

“In Ventura, the Eleventh Circuit questioned whether the
Chapman standard is in fact the sane as the dglio
standard. Ventura, supra, at n. 9. In denying relief, Judge
Johnson applied a standard that neets or exceeds any
possi bl e Constitutional requirenent.
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