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PRELI M NARY STATEMENT
Thi s proceedi ng involves an appeal of the circuit court's
denial of Rule 3.851 relief following a limted evidentiary
hearing, as well as various rulings made during the course of M.
Overton’s request for post-conviction relief. The follow ng

synbols will be usedto designate references totherecordinthis

appeal :
“R' -- record on direct appeal to this Court;
“T" -- transcript of original trial proceedings;
“PCR’” -- record on postconviction appeal;
“PCT” — transcript of postconviction proceedi ngs.
Al'l other citations will be self-explanatory or will be

ot herw se expl ai ned.
REQUEST FOR ORAL ARGUNMENT

M. Overton has been sentenced to death. The resol ution of
theissuesinthisactionw || therefore determ ne whet her he lives
or dies. This Court has not hesitated to allow oral argunent in
ot her capital cases in a simlar posture. A full opportunity to
air theissues through oral argunent woul d be nore t han appropriate
inthis case, given the seriousness of the clains involved andthe
states at i ssue. M. Overton, through counsel, accordingly urges

that the Court permt oral argunent.
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STATEMENT OF THE CASE AND FACTS

On August 22, 1991, M chael Maclvor and his wi fe Susan Macl vor
were found nurdered in their Taverni er Key hone. M chael Maclvor
had been strangl ed and suffered bl unt head trauma, causing a deep
gash over an inch |ong. Susan Maclvor, who was eight-nonths
pregnant, was found naked, bound and strangled in the bedroom (R
1). Police collected the bedding for DNA testing. Hair al so was
collected (T. 3852-3; 3856-7). Tire tracks and shoe prints were
found in the sand outside the hone and casti ngs were made (T. 3208,
3253-4). Partial palmprints were found on a pipe in the kitchen
(T. 3256). Latent fingerprints were found on a cell ophane tape
wr apper police believed was used by t he perpetrator (T. 3309, 3030-
4262). A .22 caliber shell casing was found in the honme, and a
bull et hole discovered in the wall (T. 3309, 4510).

An i nvesti gati on began, invol ving the Monroe County Sheriff’'s
O fice, Florida Departnment of Law Enf orcenent (FDLE), Federal Drug
Enf or cenment Adm nistration (DEA), U S. Custons, the Federal Bureau
of Investigation (FBI) and other agencies (T. 4400-1; 4413; R
768). The crinme becanme one of the nost highly publicized in the
Florida Keys (R 742-834). Newspaper articles, TV crine re-

enactments and bill boards were published offering rewards for



information on the <crime (T. 4426; R 768, 777, 831).
“Brai nstorm ng” sessions were heldto cone up with names of people
to elimnate as suspects. Forensic evidence was sent to a psychic
in Olando for her assessnent of the killer (T. 3513-4).

Police received | eads that the nurders were drug-rel ated (R
786). Beforethe nmurders, M chael Maclvor flewto Belize to buy an
ai rpl ane the governnent had seized in adrug trafficking bust (T.
4326, 4331, 4358). M. Maclvor was to return to Belize the day
after the nurder toretrieve the plane (T. 4331). M. Mclvor’s
nei ghbor, Joiy Hol der, testifiedthat thelast ti me he saw M chael
he i nti mated t hat he needed to borrow noney, but heultimately did
not (T. 3075). Police couldnot trace the $13, 000 t hat Macl vor had
used as paynent to purchase the airplane (T. 4432). Police learned
t hat Maclvor went to a jungle airstripin Belize and stayed there
for several days (T. 4361) and t hat Col onbi an br ot hers, Nestor and
| van Cl avej o, bought a Cessna 404 Titan plane from him He
recei ved $250, 000 as a down paynent. Maclvor’s bank records showed
no such deposit (T. 4402, 4429-4430). Police were unable to | ocate
the Clavejos (T. 4420). M. Codekas, the source for this |ead,
|ater told police he lied to get a deal (T. 4403, 4430).

Thomas Overton was on a |l i st of possible suspects because he
was known as a “cat burglar.” He had no history of sexual

of f enses, but had been a suspect in the murder of Rachel Surrette.



He was never charged inthat crinme (T. 513-14; 1188). In 1991, M.
Overton | ived on Taverni er Key and worked at an Anpbco gas station
near t he Maclvor hone (T. 4428). He was on the FBI “brainstorm ng”
[ist in 1992, but police didnot i nvestigate his whereabouts onthe
ni ght of the crines (T. 4385-88; 4413-5). Anpco destroyed its 1991
enpl oyee records in 1993 (T. 4428).

The police focused on M. Overton, counsel argued, in
retaliation for a conplaint he filed against Detective Charles
Viscoin 1990 for illegally confiscating his car. Detective Visco
was an i nvestigating officer onthe Maclvor case (T. 4196-7, 4300).
He al so knewand contacted M. Overton’s girlfriend, Lorna Swaybe,
six tinmes in |less than six nmonths in 1990-1991 for reasons that
wer e never expl ained (T. 4348, 4364-5). M. Swaybe di ed of AIDSin
April 1994 (T. 4418-20). The defense argued that Detective Visco
may have been the officer who collected used condons from Ms.
Swaybe to plant M. Overton’s senmen on the bed sheets in the 18
nont hs the sheets were not docunented by Dr. Pope (T. 4734-6).

Pol i ce had no probable cause to arrest M. Overton or force
himto give thema DNA sanple (T. 503-4, 514). 1In 1993 or 1994,
pol i ce began usi ng confidential informants toinplicate M. Overton
inunrelatedcrinmesinthe hope of obtaining a bl oodsanple(T. 516-
17; 3316). One informant was wired and tried to sell M. Overton

an illegal “Uzi” firearm He failed (T. 3316-17). 1In October,



1996, a confidential informant hel ped police arrest M. Overton for
atrailer burglary (T. 503-4). Police prom sed to rel ease himin
exchange for a bl ood sample. M. Overtonrefused. M. Overton had
been di agnosed depression and attenpted sui cideinthe past. He was
| ocked inanisolationcell under suicidewatch (T. 525, 560, 573).
He was told he faced life in prison on the burglary charge. M.
Overton requested a razor bl ade and was gi ven one. While in the
shower, he sliced his neck (T. 526, 535-6, 553). Police took
bl oody towels fromthe suicide attenpt and sent themto FDLE for
DNA testing (T. 512, 537). Police never informed M. Overton he
was suspected in the Maclvor nurders (T. 505).

M. Overton was arrested on Novenber 19, 1996, five years
after the crinmes, for the Maclvor murders and indicted on two
counts of first-degree nurder; the killing of an unborn child;
burglary of a dwelling with assault or battery on occupant; and
sexual batterywith forcelikely to cause serious bodilyinjury (R
8-15). The State’s evidence agai nst M. Overton included t wo DNA
tests that matched his blood to the semen found on bed sheets and
the testinony of two jail houseinformants (T. 3701-3808; 3863-4122;
4139-4244).

M. Overton repeatedly maintained his innocence (R 2). His
t heory of defense was that the DNA tests either flawed or the DNA

had been pl anted (T. 1166). The defense argued that the 1991 cri ne



scene evi dence had been m shandl ed, cont am nat ed and conpr oni sed.
It argued that the senmen stains FDLE t est ed nmay have been suppli ed
by a sperni ci dal condomgi ven to police by Lorna Swaybe and pl ant ed
on the clippings taken of bed sheets (T. 3936; 4364-5; 4729; 4730;
4734-6) |

The case was assi gned to Judge Shea on Decenber 2, 1996 (T.
1). The Public Defender w thdrew. Judge Shea appointed M.
Wol kowsky and M. Everett to represent M. Overton on Decenber 10,
1996 (T. 19). On Decenber 31, 1996, M. Wl kowsky noved to
withdraw (T. 34). On February 18, 1997, Judge Shea appoi nted M.
Everett as | ead counsel and Jason Smth as co-counsel (T. 41). On
April 25, 1997, M. Everett noved to withdraw (T. 96). M. Smth
becane | ead counsel . On June 13, 1997, M. Garci a was appoi nted as
co-counsel (T. 128).

The court experienced difficulty in getting effective
counsel to represent M. Overton (R 196-199). In frustration,
Judge Shea recused hinself after witing a nmeno critical of
counsel’s preparedness. Circuit Court Judge Mark H. Jones took

over the case on October 3, 1997.!

Judge Jones first required the attorneys to recite their
qualifications. Both sides disputed Judge Shea’s nmenmorandum and
said they had been diligent (T. 185). M. Overton believed that
the attorneys had done as nuch as they could with the volune of
di scovery (T. 185). Judge Shea's findings were vacated by Judge
Jones, who stated that M. Overton had received effective

5



In preparing for trial, the State requested DNA testing. In
June, 1993, FDLE serol ogi st Dr. Robert Poll ack recei ved bed sheet
clippings fromthe Monroe County Sheriff’'s Office. He used the
RFLP met hod of DNA testing to extract DNA fromthe bed sheet (T.
3890-1). He extracted DNA fromtwo of ten cuttings and devel oped
a DNA profile at 5 loci that he conpared to M. Overton’ s bl ood
sanple (T. 3876-7; 3942; 3953-4). Dr. Pollack said the profile
“mat ched” M. Overton (T. 3949-50; 3955-3960; 4021). Dr. Poll ack
conceded that RFLP testing cannot neasure the exact size or
conposition of the DNA fragnments. A match is decl ared when the
bands are “cl ose enough” into fit the lab’s “match w ndow.” (T.
3981). The “match wi ndow’ vari es dependi ng on the | ab. Sone | abs
refuse tointerpret bands t hat exceed 10, 000 base pairs in | ength.
One of thefiveloci in M. Overton’ s case exceeded t he 10, 000 base
pair limt (T. 3997; 4018-9).

The State sought a second DNA test in June, 1998 by Bode
Technol ogy (Bode), a private | aboratory. This test involved STR
DNA whi ch FDLE did not do (T. 462, 1068-9). Both parties agreed
that the State could conduct the first STR test and the defense
could performits own on the renmaining evidence. The defense

bel i eved the presence of nonoxynol, a substance in sperm cidal

representation (R 214-15).



condonms, would prove that the semen had been planted on the bed
sheet (R843; T. 592-3; 773; 815-16; 4493-4).

Philip Trager, an expert in pharnaceutical products, was hired
by the defense to test the bed sheet clippi ngs bef ore Bode tested.
He found that the bed sheet clippings made by Dr. Pope, a forner
veterinarian turned serologist with the Monroe County Sheriff’s
Departnment, contained 53 m crograns of nonoxynol -9 (T. 696; 4436-
9). Defense expert Dr. Ronald Wight, a forensic crinme scene
expert, testified that it was “highly unusual” in a sex crine to
use a condom He concluded that the presence of 53 m crograns of
nonoxynol -9 on t he bed sheets suggested t hat t he senen was obt ai ned
froma condom and planted on the bed sheets (T. 4493-95).

Two nonths before trial, the State, unbeknownst to the
def ense, nade new cuttings fromthe bed sheets and sent themto
def ense expert Trager for nonoxynol testing (T. 653; T. 752, 809).
On Novenber 20, 1998, the State listed a neww tness, Dr. Richard
Oiver, a chem st with the conpany that manufactures nonoxynol -9
(R837; T. 950, 4589-91). On Decenber 16, 1998, the State
di scl osed that one test was positive for nonoxynol. A second test
found no detectabl e | evel s of nonoxynol (R 653; T. 1189-90, 4440-
41). The State intended to show that nonoxynol was a common
i ngredient in products |ike laundry detergent, and it al so woul d

showt hat t he def ense testi ng coul d not di stingui sh between | aundry



det ergent and sperm cide (T. 956). The defense argued that failure
to disclose this informati on precluded themfromruling out the
Macl vor’ s household products (T. 1189-90) and it requested a
def ense expert because Dr. Wi ght was not a chem st and M. Trager
had been co-opted by the State (T. 778, 953, 4461). The defense
nmoved for a continuance for nore testing or that the State’s
evi dence be excl uded because of its |l ate disclosure (T. 2971). The
judge denied all defense nmotions (T. 2970).

At the Frye hearing on January 7, 1999, four days before
trial, the defense said they were unprepared because they di d not
have all the discovery and that the State withheld materials the
def ense expert needed to conduct testing. The defense asked for a
continuance or to exclude the DNA evidence (T. 1019-1020). The
judge denied the defense motion (T.1023) saying it could have
conduct ed depositions prior to receiving the discovery (R954; T.
1168), and that t he defense coul d have travel ed to Bode in Virginia
when the test results were first received (T. 1168).

The defense refused to participate intheFrye hearing because
it didnot have full discovery. The defense did not cross-exam ne
a single State witness or call a single defense witness (T. 1019-
1210). The DNA test results were ruled adm ssible and
scientifically sound wi t hout a single chall enge by the defense (T.

1021-23; 1017-1211). Jury selection began on January 11, 1999 (T.



1253), and trial began on January 20, 1999 (T. 2991).

Dr. Robert Bever, Bode' s | aboratory director, testifiedthat
he extracted DNA frombottombed sheet cuttings and exam ned t hem
at 12 loci using the STRDNAtesting nethod. He concl uded that the
DNA mat ched M. Overton’s bl ood sanpl e(T. 4065-9; 4084-7). The
probability of findi ng anot her Caucasi anw th anidentical pattern
was one in four trillion (T. 4088). Renew ng his objection, the
def ense conducted a brief cross exam nation that did not address
the testing procedures (T. 4091; 4094-4112). During closing
argunment, the State argued that both DNA testi ng nethods and the
scientific protocol they used proved that the senen on the bed
sheet cli ppings belonged to M. Overton (T. 4712). The State al so
argued in closing that only it had done adequate testing for the
nonoxynol substance.

The only ot her evidence inplicating M. Overton cane fromtwo
j ail house snitches, Guy Green and Janes “Pesci” Zi entek. Both were
i npeached with evidence of bias, notive and prior convictions.
Bot h said M. Overton had confessed his involvenent tothem Their
testi nony was i nconsistent with each other and with t he physi cal
evi dence gathered at the crine scene.

Green was a nine-time convicted felonincarcerated on burgl ary
charges (T. 3702). He |l ost nearly five years of gain tine by

attenpti ng escape, possessi on of drugs, sex acts, incitingriots



and lying to prison personnel (T. 3806). In 1996, police
approached Green about M. Overton, who he had net in 1992. G een
provi ded a statenent (T. 3702; 3778-9). One year l|later, police
prom sed to assi st himinrecovering hisgaintimeif hetestified
agai nst Overton. Police promsed to wite letters to the
Depart nent of Corrections on his behalf (T. 3780, 3804-5, 4420-2).
Green testified that M. Overton confessed to the crine. I'n
exchange, Green hoped toreceivegaintine and, if he did, he would
be close to his rel ease date (T. 3805-7). Green admtted lyingin
the past to receive benefits or to m slead people (T. 3781-2).

James Zienteck a.k.a. Pesci, Stonewall, Radrick, OGwavacki,
G owscki (Pesci) was athree-tine convicted felon housedinjail at
the same tinme as M. Overton’s trial. Hi s pending charges included
sexual battery, sexual assault, robbery, grand theft auto and
resisting arrest without violence (T. 4139-40). He admtted to
being a liar who fabricated stories because he wanted to “feel
speci al” and t o have ot hers vi ewhi mas special (T. 4189, 4191-93).
He faced 36 years because of the habitualization of his sentence.
He testified that M. Overton had confessed to the crines. In
exchange for his testinony, Pesci woul d recei ve a pl ea deal capped
at seven years to be served in a federal facility rather than a
state prison. The deal provided for a sentence as lowas five years

(T. 4186-87). Pesci adnmtted not respecting the | egal systemand

10



consi dered hinsel f very “clever” with the law. He knewhowto set
up a plan to get what he wanted frompolice (T. 4193, 4224). He
wor ked undercover in the past and was aware of the publicity
surroundi ng the Macl vor nurders (T. 4198-9). Pesci sawcrinme scene
and aut opsy phot os and read newspaper articles about the case (T.
4151, 4201, 4225). M. Overton never showed him any police
reports. Pesci gave police three different statenents, addi ng new
i nformati on each ti nme about conversations he had with M. Overton
(T. 4424). Pesci called the F.B.l. imediately after his
conversation with M. Overtonin which he confessedto the crines.
After a fewdays, Pesci spoke with jail chaplainJudy Rem ey, wife
of Lt. Rem ey of the Monroe County Sheriff’s Office, who runs the
jail (T. 4205). He was on her “good side.”

Over defense obj ection, Chaplain Renl ey testifiedthat Pesci
canme to her upset and crying and told her about M. Overton’s
conf essi on and howhe conmm tted t he nurders (T. 4248, 4253, 4350).

At the conclusion of the trial, M. Overton was found guilty
of all counts (R 8-15, T. 4882).

The penalty phase began on February 4, 1999. M. Overton
refused to present any evidence in mtigation, or objections or
cl osing argunent (T. 4896; 4960; 4998). During t he penalty phase,
the State presented testinony from the victinms’s nothers and

siblings (T. 4930-4956). The defense presented no evidence (T.

11



4998) . The jury recommended deat h by a vote of eight to four (8-
4) for Mchael Maclvor’s death and nine to three (9-3) for Susan
Macl vor’s death (T. 5017). The judge sentenced M. Overton to
death on both counts (R 1190-1199).

Noti ce of Appeal was filed on April 22, 1999 (R 1256). M.
Overton’ s convictions and sentences were affirmed on direct appeal .

Overton v. State, 801 So.2d 877 (2001). Certiorari was deni ed on

May 13, 2002. Overton v. Florida, 535 U S. 1062 (2002).

I n post-conviction, M. Overton litigated extensively in
public records. He requested from FDLE proficiency tests and
conpetency practice casewrk of named personnel, and all
docunmentationrelatedto | aboratory protocols, validation studies,
accreditation studi es, equi pnment mai nt enance | ogs, contam nation
| ogs and | aboratory error rates from January 1, 1991 through
Decenmber 31, 1999 (PCR. 139). In a Decenber 13, 2002 heari ng ( PCR.
296-304), the court granted the request, but limtedit torecords
showi ng afailing or unsati sfactory grade or rating on proficiency
or conpetency tests. It allowed disclosure of negative reports,
failures of validation studies, or |oss of accreditation for the
| aborat ories fromNovenber 21, 1996 t o January 11, 1999 (PCR. 358).
FDLE was gi ven until February 3, 2003 to file the docunments with
t he records repository (PCR 357-359). M. Overton has still not

recei ved those docunents.
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On April 30, 2003, M. Overton tinely filed his initial
postconviction notion pursuant to Rule 3.851, Fla. R Crim P.
(PCR. 534-607). He filed an anmended noti on on Cct ober 30, 2003.
M. Overton filed a Demand for Additional Public Records,
requesting that t he Monroe County Sheriff’s Ofice-Plantation Key,
provi de docunent ati on on the use of in-house credit cards used by
Sheriff’'s deputies for purchase of gasoline during a few weeks
surrounding the tine of the crime fromthe Anpco station where M.
Overton worked (PCR. 1125-1127).

M. Overton filed a Motion for DNA testing of swabs taken
fromthe female victim s body at the crine scene, and a hair found
bet ween taped bindings (PCR 1128-33). Judge Jones granted an
evidentiary hearing on cl ai ms of i neffective assi stance of counsel,
use of jailhouse informants and trial counsel’s conflict of
interest (PCR 1178-1182). The court denied DNA testing on the
maj ority of itens requested by M. Overton. However, the court
reasoned that it should grant DNAtesti ng of t he sexual assault kit
and the fingernail scrapings. (PCR 1190-1192). The judge al so
ordered t he Monroe County Sheriff’'s Officeto |l ocate the docunents
of credit card gasoline purchases on the night of the crinme (PCR
1195-1196).

On July 28, 2004, the judge was told that FDLE testing of the

DNA woul d take five nmonths, while an i ndependent |ab in Seattl e,

13



Washi ngt on coul d conduct the testing withintw weeks (PCR 1949-
1950). The State objected and offered to contact FDLEto see if it
could be expedited (PCR 1950). The court refused DNA testing
out si de of FDLE (PCR. 1951).

On August 6, 2004, the State reported that FDLE coul d conpl ete
DNA testing within 60 days with a court order(PCR 1986-1987).
Bot h t he si des agreed t hat schedul i ng an evidenti ary hearingin 90
days shoul d be sufficient (PCR1189-1190). The judge continuedthe
hearing until Novenber 15-17 to all owDNA testing to be conpl et ed
and the results to begiveninwiting prior tothe hearing. The
judge clarified that the DNA testing was to include the autopsy
swabs of Ms. Maclvor (PCR 1197, 1971-1975). After this hearing,
M. Overtonrealized he had i nadvertently omtted a request for the
testing of hairs found in the taped bi ndings of the female victim
(PCR. 1955-1959). The judge deni ed the request (PCR. 1976-1979).
This order is the subject of M. Overton’s pendi ng DNA appeal . ?
M. Overton filed a notion to stay the evidentiary hearing (PCR
2172-2174) .

At a Septenber 24,2004 hearing, M. Overton expl ained that
hurri cane delays resultedininsufficient tinmefor the DNAresults

to reach the parties before the schedul ed evidentiary hearing. He

2Case No. SC04-2071; Consolidated with the instant appeal by July
21, 2005 order of this Court.
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requested to continue it until the DNAresults were available to
both parties (PCR 2189-2190).°% Thetrial court deniedthe request
and ent ered an order on October 25, nunc pro tunc to Septenber 24,
2004 (PCR. 2402-2403).

M. Overton filed an Emergency Petition for Extraordinary
Relief, a Wit of Prohibition and a Wit of Mandanus and Request
for Stay of Hearing Schedul ed for Novenmber 15-17, 2004, asking
that the evidentiary hearing be postponed until the DNA appeal
whi ch was before this Court was resol ved.* The petition was deni ed
wi t hout prejudi ce on October 28, 2004 by this Court. Between the
time M. Overton requested astayinthetrial court andthefiling
of an extraordinary wit withthis Court, M. Overtonfiledathird
amended postconvi ction notion on October 8, 2004 (PCR. 2261-2338;
2202-2260) .

| mmedi ately before the evidentiary hearing on Novenber 15,
2004, Judge Jones summarily denied the i neffective assi stance of

counsel claimfor failing to request a Richardson hearing but

granted a hearing counsel’s failure to object tothe pre-indictnent
del ay--reversing his prior ruling (PCT. 22-23).

The evidentiary hearing began with the testinony of trial

*The Record on Appeal contains the handwitten “Court M nutes”,
but does not contain a transcript of this proceeding.

‘Case No. SC04-2018, filed October 20, 2004.
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attorney, Manuel Garcia, who had been an attorney for six years
before representing M. Overton. M. Garcia had never tried a
capi tal murder case, but had handl ed one second- degr ee mur der t hat
resulted in a plea (PCT. 38). Although he had tried five fel ony
trials, he had nore experience with personal injury cases. M.
Garcia came on board to assist |ead counsel, Jason Smth. M.
Garcia was responsi ble for investigating and gat hering evi dence
while M. Smth s duties were to concentrate on the DNA ( PCT. 39,
45). M. Garciadiscussedthereliability of DNA evidencewith M.
Smi th, and t hey deci ded not to present evi dence or questi on the DNA
evi dence at the Frye heari ng because t hey had i nconpl et e di scovery.
He deni ed bei ng advi sed by anyone not to question the experts.
(PCT. 46-47).

M. Garcia saw M. Overton at the A dormin | ockdown at the
Stock Island Jail. M. Overton’s cell as a small singlecell with
acot andtoilet, which was kept | ocked when M. Overton was i nsi de
(PCT. 54-55). During legal visits, counsel were placed in aroom
across fromM . Overton’s cell and they coul d see the cell door was
| eft open while he and his client were neeting (PCT. 56). He saw
Pesci wal ki ng near the attorney room when he consulted with M.
Overton. It appeared that Pesci wal ked freely throughout thejail,
and was a trustee (PCT. 56-58). At trial, informant Pesci denied

havi ng access to M. Overton's cell, yet his testinmony went
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unchal | enged by t he defense. M. Garci a said he did not believe he
needed to put hinself on the witness |list to counter Pesci’s
testimony (PCT. 71).

M. Garcia testified that he would visit M. Overton often
while preparing for trial. During these visits (PCT. 55), M.
Overton woul d be brought fromhis cell in DormA, to another room
set up for attorney visits (PCT. 56). M. Garcia said that he
could see M. Overton’'s cell door was left open while they were
visiting (PCT. 56-57), and on nore than one occasi on he saw Pesci
having free access, with norestrictions, wal king around t he | ock-
down dorm*“A” (PCT. 58). When questioned by the judge about the
signi ficance of Pesci having access, M. Garci a sai d that copi es of
the trial files and the discovery werein M. Overton's cell. |If
Pesci had access to M. Overton’s cell, as it appeared he did from
counsel’s observations, then Pesci could have read the di scovery
about the crinme scene and policeinvestigation. These details were
available in the police reports and depositions left in M.
Overton’s cell (PCT. 92-93). M. Garcia agreed that had he been
able to establish Pesci’s access to the cell that it would have
been “very damaging” to his credibility (PCT. 93).

M. Garcia said M. Overton repeatedly maintained his
i nnocence fromt he begi nning. The defense focused on problens with

t he DNA chain of custody. M. Garcia found there was a break in
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t he chai n when he anal yzed the property recei pts attached to the
bi ol ogi cal material that was tested (PCT. 63). After realizing
the chain of custody problens, they pursued a defense that the
senmen sanples had been planted by the police (PCT. 63). The
def ense pursued this avenue despite alibi evidence.

M. Overton was denied a hearing on his claimthat his tri al
attorneys were ineffective for failing to investigate his alib
defense.®> While M. Overton was not allowed to question the
W tnesses on this area, the State and the judge were allowed to
cross examne M. Garcia about it (PCT. 75-77). This claimis
before this Court on the nerits (PCT. 95-96). Because the tri al
judge summarily denied the claim postconviction counsel did not
have the opportunity to present evi dence or prepare questions on
this claim

Lead attorney, Jason Smth, had been an attorney since 1986
and was first appointed to work with former |ead counsel, M.
Everett (PCT. 144-146). M. Smithwas initially the second chair,
and was primarily responsible for the penalty phase (PCT. 147).
Once M. Everett left the case, M. Smth becane | ead attorney.

M. Garciawas to deal withissues regardi ng experts other than DNA

sCf. Order from Case Managenent Conference (PCR. 1178-1182), and
transcri pt of Case Managenent Conference (PCR. 1198-1267, at
1221)
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(PCT. 151) and was responsi bl e for the defense cri me scene anal yst,
Dr. Ronald Wight (PCT. 152). M. Smth testified that he
supervised M. Garcia’ s preparation and i nvestigati on of the case
(PCT. 153).

M. Smth said he considered an alibi defense but was unabl e
to find specific witnesses. Records fromthe Anpbco gas station
where M. Overton wor ked had been destroyed. They were gi ven nanes
of M. Overton’s co-workers, but he did not recall contactingthem
Not hi ng useful canme fromthat investigation. (PCT. 159-160).

M. Smith hired Dr. Litman as a defense expert to reviewthe
di scovery and give the attorneys background on the DNA process,
educat e t hemand devel op questions for trial (PCT. 153-154). The
def ense al soretained Dr. Wight, acrine scene and cause-of-death
expert, who was hired to eval uate the police investigation (PCT.
155). M. Smth said these defense experts were inportant in
dealing withthe chain of custody problenms. Despite such beliefs,
Dr. Litman was not cal |l ed as a def ense wi t ness because he coul d not
form an opinion without the necessary docunents from Bode (PCT.
188). For that reason, M. Smith did not present evidence or
cross-exam ne the State’s witnesses at the Frye hearing. He said
cost was not a factor, but he did not have adequate di scovery to
conduct the Frye hearing(PCT. 158-159).

M. Smith was told by Dr. Litman that they could not do an
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adequate job with the di scovery they had receivedinthe case. Dr.
Li tman was unabl e to advise the defense on how to proceed. M.
Smith said they “chose” not to participate (PCT. 158-159).During
cross-exam nation, M. Smth agreed that had the STR DNA results
been kept out by any questioning he may have done at the Frye
heari ng, he thought the RFLP DNA results woul d have been adm tted
(PCT. 175, 758).

Wthregardto Pesci, M. Snmth saidinmates were not supposed
tofreely roamthe cell bl ocks, yet he saw Pesci wal king freely in
the | ock-down area (PCT. 168). He saw M. Overton’s cell door
| eft open during their legal visit (PCT. 168). M. Smth did not
guestion Pesci about it at trial (PCT. 169).

M. Overton also called F.K Jones, former Monroe County
det ective, who processed the crine scene and conmuni cated with the
victims’s famly. His assignment was to elimnate M. Overton as
a suspect, and get a rap sheet on M chael Maclvor (PCT. 100-121).

M. Phil Harrold, former Monroe County officer attended the
profiler’s meetings with other detectives and was al so assi gned t he
task of elimnating M. Overton as a suspect(PCT. 122-125).

Mar k Andrews, another former Monroe County detective and a
crime scene investigator, processed the scene and found | atent
prints. He videotaped the scene and expressed concerns about the

deci sion to cancel FDLE from processing the scene. He verified
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t hat Charl es Visco contacted Lorna Swaby (PCT. 196-226).
Detective Charl es Visco of the Monroe County Sheriff’'s Ofice,
testified that the early theory of the case was that the nmurders
were the result of a drug hit. Maclvor’s brother was afraid to go
home and he suspected t he brot her knew sonet hi ng about t he nurders.
The det ecti ve knew about M chael Maclvor’s purchase of an airpl ane
inBelize, and he interpreted the trip to Belize as part of a drug
murder. He attended profiler’s neetings where potential suspects
wer e di scussed and t he course of the investigation was established.
Before this crinme, Visco had investigated M. Overton for the
mur der of Rachel Surrette, but could find no evidence |inking him
to the murder. Visco contacted M. Overton’s girlfriend, Lorna
Swaby, on a nunber of occasions, but did not investigate whether
M. Overton was working the night of the crine (PCT. 251-279).
Detective Jerry Powel|l was i n charge of the hom ci de squad f or
the Monroe County Sheriff’s Office. He testified that police
believed the nmurders were drug related (PCT. 285). Det ecti ve
Powel | | earned that M chael Maclvor had been arrested for drug
smuggling in 1987. Detective Powell testified that M chael
Macl vor’s nane “pops up” on every state and federal |aw
enforcement intelligence bulletin as a drug runner (PCT. 289).
Det ecti ve Powel | receivedinformationthat Mchael Maclvor had done

work for a “drug snmuggler from Costa Rica” (PCT. 292-293).
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Detective Powel | i nvestigated the possibility that the Maclvor
murders wererel ated to M chael Maclvor’s purchase of a plane from
Belize (PCT. 306-307). The plane had been confiscated in a drug
bust. Detective Powell al soinvestigated statenents fromi nformant
M . Codekas, who saidthat a man naned Cl avi j o had confessed to t he
hom ci des (PCT. 307-308). M. Codekas l|ater recanted his story
after being told he’d havetotestify against the Clavijo brothers
(PCT. 308).

Detective Powel |l discussed the decision to cancel an early
request that FDLE take over the investigation and processi ng of
the crine scene. He investigated other potential suspects, the
frightened reaction of M. Mclvor’'s brother, the profiler’s
meeting and the elimnation of M. Overton as a suspect. He
testified about the lack of investigation into M. Overton’'s
enpl oynment records that woul d show whet her he was wor ki ng at the
time of the nmurders (PCT. 280-315).

Scott Daniels, an FDLE speci al agent, was assi gned to assi st
Monroe County in hom cide investigations in 1992. He did not
become involved in the case until six nonths after the nurders
(PCT. 516). His job was to expl ore whet her the nmurders were drug
rel ated, establishthe Maclvors crimnal history, attend profiler’s
meetings and assist in elimnating M. Overton as a suspect.

Agent Daniels attenpted to obtain enploynent records of M.
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Overton fromthe Anbco gas station and he intervi ewed for ner Anoco
enpl oyees in 1996. He placed a tracking device on M. Overton’'s
car in 1995, and intervi ewed ot her drug trafficking suspects. He
obt ai ned handwitten notes from Pesci about the details of the
crime as they had purportedly been given to himby M. Overton
(PCT. 515-568).

Agent Dani el s identifiedPesci’s handwitten notes expl aining
his conversations with M. Overton.® In these notes, Pesci wote
that M. Overton had: “Dom noe’s Pizza, Key Largo, robbed at gun
point, wore mlitary canoflage fatigues w gloves, a Ninja mask
bl ack watch, reversed so the face of the watch is obscured”
(PCT.536). Pesci nmisspelledthe nane of the pizza parl or and t he
word canmoufl age (PCT. 526).

Agent Daniels reviewed a report witten by Detective Andrews
about an arnmed robbery of Domno's Pizza (PCT. 538)7. Agent
Dani el s adm tted t hat Pesci’s handwitten notes and the report were
“very simlar” even down to the m sspel |l ed name “Dom no’ s” and t he
word “canmoufl age.” Both words were mi sspelled in exactly the

sanme way (PCR. 539).

Agent Dani el s was questi oned about i nmate phone records from

‘These were admtted into evidence as Defense (Conposite) Exhibit
16.
" This report was admtted into evidence as Defense Exhibit 5.
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various institutions where Pesci was housed whil e incarcerat ed.
The records showed t hat Agent Dani el s had been |listed as Pesci’'s
attorney and friend (PCT. 549, def. ex. FF). Judge Jones ruled
that this evidence was inadm ssible hearsay (PCT. 550).

On cross-exam nation, Agent Dani el s sai d he cauti oned Pesci to
have no further contact with M. Overton and not to elicit
statenments fromhim (PCT. 560-561). On redirect, Agent Daniels
adm tted t hat he had not warned Pesci not togointo M. Overton’s
cell and | ook at his papers (PCT. 568).

Detective Larry O Neill of the Monroe County Sheriff’'s Ofice,
testifiedthat heinvestigatedthe nmurder as a possi bl e drug cri ne.
He identified his report show ng t hat anot her person had confessed
tothe crimes (PCT. 570-585, def. ex. 17). On cross-exam nati on,
Detective O Neill expl ainedthat he had i nterviewed the person who
had confessed to the crinme but had deni ed any invol venent (PCT.
585). After the man’s denial, he conducted no further
investigation into this suspect.

M. Overton also called two expert w tnesses, Dr. Randall
Li bby and Dr. Arkady Katsnelson. Dr. Libby, a neurogeneticist,
testified about the acceptable scientific standards for the
preparation of biological material for DNA testing and how the
failure to follow such protocols renders the testing unreliable

(PCT. 316-424). He testified about the i nportance of the chain of
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cust ody( PCT. 368-369).

Rel yi ng on t he Nati onal Research Council’s (NRC) publicati ons,
the scientific publications relied on by experts in the field of
DNA forensi c science, Dr. Libby and FDLE' s Dr. Pol | ack bot h opi ned
that only an i ntact chain of custody can DNA results be probative
of a defendant’s presence at the scene of a crine (PCT. 374).

M. Overton presented the testinony of Dr. Katsnelson, a
certified forensic pathologist, former nedical exam ner and
di rector of pathol ogy services in Connecticut, who reviewed the
records and photographs of the crine scene. Dr. Katsnel son
di sagreed with the cause of death of M chael Maclvor and beli eved
that his body had been noved. Dr. Katsnel son opined that the
physi cal evidence, observations by the medical exam ner, and
phot ogr aphs suggested that Ms. Maclvor had not been sexually
assaul ted (PCT. 425-441).

Davi d Smerek, the fornmer nmanager of the Anpbco gas station
where M. Overton worked, testified about Anpco’s policy that
enpl oyees could not |eave the prem ses w thout someone at the
station know ng about it. He testified about M. Overton’s work
schedul e and that he worked the night shift (PCT. 227-238).

By the ti me he was contacted in this case, M. Overton’ s work
records had been destroyed (PCT. 233-235). M. Snerek said that

t he Monroe County Sheriff’s Office contracted wi th Anoco gas to buy
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gas fromhis station, and officers used credit cards to buy gas.
When an officer filled up his car with gas, conpany policy dictated
t hat the enpl oyee on duty would initial the officer’s gas receipt
so that Anpbco woul d know whi ch enpl oyee waited on the officer
(PCT. 231-232). The Monroe County Sheriff’'s O fice allegedly
destroyed all of its receipts for gasoline on Septenber 11, 1995
(PCR. 2991). However, inthe docunent attached to the affidavit by
t he General Counsel to the Monroe County Sheriff’s Office, thereis
not hi ng showi ng t hat gasoline recei pts had in fact been destroyed
(PCR. 2992). M. Overton was not arrested for these crines until
Novenmber 19, 1996.

Samm e ( Cat heri ne Margar et Samant ha) York, a former co- nanager
of the Anbco station, testifiedto M. Overton’s work pattern at
thetinme of the crines, and the station’s policies (PCT. 239-245).
She had access to enploynent records a year after the hom ci des,
but she was not contacted until 1995 (PCT. 249). Ms. York al so
w tnessed an i nci dent at the Anbco station between a Monroe County
Sheriff's O ficer and M. Overton (PCT. 242).

Lori Figur, a fornmer Anpco enpl oyee, testified to the work
shifts at the gas station. She was first contacted by
i nvestigators afewyears after the nurders but was never contacted
by M. Overton’s trial counsel (PCT. 442-451). None of these

wi t nesses coul d recall whether M. Overton was working onthe date
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of the crines.

M. Overtontestifiedabout his duties during the night shift
at the gas station. One week after the nmurders, Detective Visco
gquesti oned hi m about his whereabouts on the date of the crines,
August 22, 1991 (PCT. 596). M. Overton showed the detective his
time card that verified he was working at the tinme of the crine.
Upon seeing the verification in the time card, Detective Visco
left.

Prior tothis visit, M. Overton had previous dealings with
Detective Visco, who also investigated the nurder of Rachel
Surrette (PCT. 599-601). M. Overton said he was often harassed by
police, and his car was confiscated by police (PCT. 602-609). He
had filed aninternal affairs report agai nst Detective Visco for
illegally confiscating his car (T.4196-7,4300).

Even t hough t he defense attenpted to elicit testinony before
the jury of Detective Visco’s bias against M. Overton due to the
internal affairs report, the trial judge ruled that the testi nony
woul d open the door to evidence that M. Overton was a suspect in
t he Rachel Surrette nurder. The def ense deci ded agai nst i ntroduci ng
thereport. Inclosing, the prosecution argued that the defense had
failed to show why any officer would want to plant evidence to
incrimnate M. Overton (T. 4297-8; 4303-4; 4301; 4818-9).

M. Overton said he was questioned a few days after the
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Macl vor nurders, but not arrested. He told of howDetective Visco
had come to his job, asked hi mabout a “burglary” that occurred a
few days prior and asked M. Overton if he could verify where he
was - which M. Overton proved by his time sheets (PCT. 595-596).
M. Overton

knewt hat Detective Visco had visited his girlfriend, Lorna Swaby.
Ms. Swaby had access to his DNAt hr ough di scarded condons whi ch he
used with Ms. Swaby because she had been di agnosed with AIDS
After police clainedthey had a positive match for his DNA on senen
sanpl es taken fromthe crime scene, M. Overton realized his DNA
had been pl anted on evi dence taken from the crime scene (PCT. 609-
614) . M. Overton alsotestifiedthat he gave alibi information
to his defense and told them that the bedding sanples that
contai ned his DNA were not his. He told themthat other parts of
the mattress pad and sheets t hat had not been tested f or DNA shoul d
have been tested for nonoxynol (a chem cal present in sperm cidal
condons). (PCT. 614-620).

As to the jail house informants, M. Overton deni ed speaki ng
with Pesci or Guy Green about the details of his case. He denied
showi ng Pesci the police reports (PCT. 621-625).

M. Overton was known for keeping | arge anounts of paperwork
in his jail cell (PCT. 626-627). He kept his cell door open

because he woul d often go back to his cell during attorney visits
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to get docunments (PCT. 627).

M. Overton identified Pesci’s handwitten notes and the
police report concerning the arned robbery of a Dom no’ s Pi zza. He
verified that he had a copy of the Dom no’'s Pizza report in his
cell (PCT. 628). He also testified that he had gi ven his defense
t he nane of anot her prisoner, Clinton McGhee, who could verify that
Pesci would gointo M. Overton’s cell when he was not there. M.
Sm t h never cont act ed McGhee about this information (PCT. 630-632).

At the cl ose of the evidentiary hearing, Judge Jones request ed
written menmorandumwhi ch were subm tted on Decenber 20, 2004 ( PCR.
2441-2490) .

On Decenber 30, 2004, M. Overton filed a Motion to Re-QOpen
Evi dentiary Hearing, requesting that the hearing be re-opened so
that he could call witness Clinton McGhee to testify (PCR 2816-
2818). M. MGhee had been unavailable to testify during the
evidentiary hearing, but was willing to testify now.

M. MGhee had been incarcerated in the Mnroe County
Detention Center in 1998-1999 where he met M. Overton and
j ail house i nformant Pesci. M. MGhee woul d have testified that
M. Overton asked himto watch his cell when he was not around. He
al so woul d have testified that Pesci attenpted to question M.
McGhee and ot her inmates about their cases on a regular basis

because he was a well -known i nformnt. M. MGhee woul d have
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testified that he saw Pesci enter M. Overton’s cell, but he was
never questi oned by anyone about this information (PCR 2816-2817).

The judge denied the request to re-open the evidentiary
hearing finding “notw t hstandi ng his denials, M. Pesci, in fact,
had entered t he Def endant’ s cel |l and, while there, had nol ested t he
Def endant’ s papers.” The judge found McGhee’ s testi nony woul d be
“merely cunmul ative.” (PC-R 2819-2122). The judge denied relief on
al | post-conviction mtions (PCR 2823-2948; 2825-2830).%8 AMbdtion
for Rehearing was filed (PCR 2961-2969) and deni ed on March 21,
2005 (PCR. 2958-2960). Notice of Appeal was tinely filed on April
19, 2005 (PCR. 2975-2976). This appeal foll ows.

SUMVARY OF ARGUMENT

1. M. Overton was denied a full and fair hearing and
ef fective assistance of counsel at guilt phase.

2. The defense fail ed to adequately chall enge the jail house
informants and | aw enforcenment’s relationship with them

3. Def ense counsel was ineffective for failing to
investigate M. Overton’s alibi defense or alternate theories of

def ense.

¢®This section of the Record on Appeal contains the circuit court
order that is the subject of this appeal. However, an Amended
Designation to Court Reporter is inexplicably present in this
section for no apparent reason (PCR 2825-2830). The full final
order is at PCR 2823--2948.
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4. Defense counsel was ineffective for failing to knowt hat
the statute of limtations had run on M. Overton’s burglarly
char ge.

5. The defense failedto challenge afive-year pre-indictnent
del ay.

6. Defense counsel was ineffective for failing to declare a
conflict of interest and request renoval fromM . Overton’ s case.

7. The State wi thhel dBrady i nformation fromthe defense and
rendered counsel ineffective.

8. The lower court erredin summrily denying M. Overton’s
claimwhen the files and records did not refute the clains.

ARGUMENT |

DENIAL OF A FULL AND FAIR HEARI NG AND EFFECTI VE
ASSI STANCE OF COUNSEL AT GUI LT PHASE.

M. Overton’s case has been like athree-ringcircus fromthe
time of his arrest until today. At trial, M. Overton was
subjected to a revolving door of trial attorneys--each one
attenpting tocopewththe chronically |l ate di scovery and sl ei ght -
of-hand trial tactics enployed by the State.

Fromthe botched chain of custody on the DNA evi dence to t he
bought - and- pai d-for snitches, the fact that this type of evi dence
is the factual basis on which the State seeks to take M. Overton’s

life makes a nockery of the | egal system
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No one has answered t he t ough questi ons of why M. Overton, a
gas station attendant, woul d suddenly becone a doubl e nurderer and
rapi st when he had no such history before or after the offenses.?®
None of the |eads gathered by |aw enforcenment pointed to M.
Overton. The tire tracks did not match his car. The finger and
palmprints fromthe pipe in the Maclvor’s kitchen did not match
M. Overton. He did not own a .22 caliber weapon, nor was one
found in his possession. No one could explain the .22 caliber
shell casing or the bullet hole in the wall of the Maclvor hone

except to say that anot her perpetrator may have been in t he house.

No one has answered t he question why. Why would M. Overton
burgl ari ze the Maclvor home and take nothing? Why would M.
Overton, amn with a steady girlfriend, suddenly commt a sexual
assault on a pregnant woman, wear a condom and then | eave the
condom packages in the roomor enpty its contents on the beddi ng?
| f the condom broke, why woul dn’t the vagi nal swabs have tested
positive for semen?

More telling is the fact that the jury, which heard no
evidence in mtigation, voted for death by a margin of 8 to 4 on

M. Maclvor and 9 to 3 on Ms. Maclvor (T. 5018). Lingering doubt

‘M. Overton was not arrested until five years after the crine.
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about guilt is the only explanation. Had M. Overton received
effective assi stance of counsel, he may have been abl e t o persuade
the rest of the jury that he was innocent.

However, instead of the post-conviction court taking a
critical ook at the performance of defense counsel, the trial
j udge di d everything possibletocurb M. Overton’s ability to have
afull and fair hearing. The trial judge' s blind adherence to the
timelimtsinFla. R Cim P. 3.851 was not the intended purpose
of the newrule. The legislative purpose of Rule 3.851 was to
speed the orderly disclosure of public records and to keep death
penal ty postconviction cases on track so that the def endant coul d
have a full and fair exercise of his due process rights. The
pur pose was not to rush the postconviction proceedi ngs t hrough so
fast that the main i ssues on appeal are not resolved in circuit
court.

Here, the State’ s case agai nst M. Overton i nvol ves only two
i ssues--DNA evi dence and the testinony fromtwo j ai |l house snitches.

There is no other evidence against M. Overton. Even the State

acknow edges t here were sonme problens with the chain of custody of
t he bi ol ogical material used inthe DNAtesting. This fact al one
shoul d have spurred the trial court to consider having a thorough
adversarial testing of the facts and a t horough testing of what ever

bi ol ogi cal material existed that could be probative.
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Under Fla. R Crim P. 3.853, M. Overton filed two notions
for DNAtesting, the first of which was granted. The second DNA
notion asked to test hair that was recovered fromthe tape bi ndi ng
Ms. Maclvor’ s hands. This hair has never been tested because FDLE
does not have the ability to conduct mtochondrial DNA testing,
which is specifically designed for hair and degraded or old
sanples. The second DNA notion was filed just days after the
hearing on the first DNA notion. The purpose of the second DNA
moti on was to correct an i nadvertent om ssion of listing the hair
in the first nmotion. Inexplicably, the trial court denied the
second noti on.

Expedi ency at trial and at t he postconvi cti on proceedi ngs t ook
precedence over t horoughness, fairness and the due process to which
M. Overton was entitled. At trial, defense counsel repeatedly
request ed conti nuances based onthe State’s failure to di scl ose DNA
di scovery (disclosed two weeks beforetrial)(T. 1168, 1212, 1231,
1237), evidence that condons were found in a basket at the scene
(di scl osed one nonth after defense noticed intent to seek nonoxynol

testing and si x nonths beforetrial), results of newState testing

10

However, due to the refusal of the trial court to continue the
evidentiary proceedinguntil this DNAtesting coul d be conpl et ed,
M. Overton has not been able to informthe | ower court that FDLE
failedtotest the material that was specifiedinthelower court’s
order. Therefore, there has been no post-convictionDNAtestingto
dat e.
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on nonoxynol -9 by M. Trager, the defense’s own expert (disclosed
t hree weeks before trial).

These | at e di scovery di scl osures dealt with highly technical,
chem cal tests that required expert scrutiny beforetrial counsel
coul d understand theresults and effectively challengethe State’s
evi dence. The defense requested additional experts to rebut the
State’s new forensic testing which were denied (T. 2970).

Yet, the trial court charged ahead with trial as if M.
Overton’s case were a m sdeneanor shoplifting matter, i nstead of a
death penalty case. M. Overton was entitled to due process at

trial andin his postconviction proceedings. See, Holl and v. State,

503 So 2d 1250 (Fla. 1987).

M. Overton’ s post-conviction proceedi ngs were pushed t hr ough
thecircuit court without dealingw th the nost i nportant i ssue-the
results of the DNA testing. Had this testing not been inportant,
the trial judge would not have granted it inthe first place. It
was cl ear that initially Judge Jones sought to have any evi denti ary
hearing after the DNAtesting was conplete and the results givenin
writing to all parties (PCR 1971-1975).

However, after Hurricanes Frances and |Ivan caused del ays in
the transfer of evidence to FDLE, Judge Jones changed his m nd for
no enunci at ed reason and rushed ahead wi t h a heari ng wi t hout gi ving

counsel an opportunity to see what the new evi dence woul d show.
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Post convi cti on counsel did everything in their power to expedite
matters, even arrangi ng to have an i ndependent | aboratory test the
DNA because it could conplete the testing in two weeks as opposed
to the 60 days FDLE required to do testing (PCR 1949-1950).
Again, the trial judge denied the |ogical choice.

At each juncture, the trial judge sought tolimt the clains
that M. Overton would be allowed to present at an evidentiary
hearing. VWhile it is within the judge’ s discretionto limt the
issues for evidentiary developnent, it summarily denied sone
i neffective assi stance of counsel clainms, such as the i neffective
assi stance of counsel for failure to investigate M. Overton’'s
ali bi defense, but then allowed the State to questionthe wi tnesses
onthis area. In fact, Judge Jones took over questioning fromthe
State to find areas in which the prosecution did not adequately
i npeach the wi t nesses (PCT. 87-96, 16-121, 125, 129-134, 180-187,
193-196, 218-222, 235-39, 248-51, 403-413, 449, 500-507, 736-739).

The trial judge pi cked and chose speci fic paragraphs fromthe
i neffective assi stance of counsel Claimll of the Rule 3.850 notion
on whi ch he woul d grant an evidentiary hearing. The defense was
required to abi de by the judge’ s rulings. The State, however, had
free reign to question on any topic. Utimtely, the trial court
even deni ed sone clainms tw ce--once when it summarily denied the

claim and once when it considered facts the prosecutionelicited
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at the evidentiary hearing and denied it again (Claim |1,
par agr aphs 20, 34, 35, PCR. 2840). M. Overton, however, was the
only one with due process rights at the hearing, and the only one
who did not get to exercise them by being able to prepare to
support the <clains at a hearing.

Hi storically, the rush to “get through” a postconviction
proceeding before all of matters are conpleted results in
duplicitous remands and repetitious evidentiary proceedi ngs t hat
delay finality even further than had the case been stayed in the

first place. Like Teffeteller, et al v. State, 676 So. 2d 368

(Fla. 1996), M. Overton coul d not have an adversarial testing of
his clainms when the results of the DNA testing were not even
conpl et ed. Even the cl ai 8 on which M. Overton was allowed to
present evidence, the trial court failed to conduct the proper
analysis, failed to cunulatively consider trial counsel’s
deficiencies, and failed to recognize the prejudice M. Overton
suf fered because of counsel’s errors. M. Overton requests that
this Court conduct a de novo review as is the practice with
i neffective assi stance of counsel clai ms which are m xed questi ons

of lawand fact. See, Strickland v. Washi ngton, 466 U. S. 668(1984).

A. Failure to adequately challenge the State’s DNA evidence or
participate in Frye hearing.
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Def ense counsel testifiedthat their theory of defense was to
i npeach the DNA evidence and the two jail house snitches. Yet,
counsel inexplicably failedtoinvestigate and prepare to chall enge
the DNA testing they sought torebut. An attorney does not provide
effective assistanceif hefails toinvestigate sources of evi dence

whi ch may be hel pful to the defense. Davis v. Al abama, 596 F. 2d

1214, 1217 (5th Cir. 1979), vacated as noot, 446 U.S. 903 (1980);

see also Goodwin v. Balkcom 684 F.2d 794, 805 (11th Cir. 1982),

cert. denied, 460 U. S. 1098 (1983) ("At the heart of effective

representation is the independent duty to investigate and
prepare").

An early indicationof trial counsel’s inadequate perfornance
i s obvious froma Menorandumof Concern fil ed by the original trial
j udge, Judge Shea. Lead counsel, Jason Snmith, who was t he subj ect
Judge’ s Shea’ s neno. Though subsequently set asi de, Judge Shea’'s
concerns proved prophetic of the failures that were to cone.

Judge Shea was concerned t hat t he attorneys he’ d appoi nt ed had
done nothing to prepare for trial inthe tinme they had been on the
case. He said:

As of February 21, 1997, the Court found little if any

preparation for the defense had taken place, no

depositions taken, and no substantive notions fil ed or

set, despite the fact that Rule 3.191 of the Florida

Rul es of Crim nal Procedure require the Defendant to be
brought to trial within six nonths.
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(R 196) (enphasis added).
* * % %

...A review of the file by the Court finds that no

subst anti ve Moti ons and heari ngs have been set by Def ense

Counsel on behalf of the Defendant since M. Smith’'s

entry of appearance as counsel of record in January,

1997. ..

Despite the Court’s consistent offer to defense counsel
to use the offices of the Court to conpel discovery, no
notions to conpel have been set for hearing despite a
trial date in October. On Septenber 2, 1997, M. Smith
filed a Motion to Conpel DNA di scovery, yet did not set
it for hearing.

The only motion filed by Defense counsel which has set
for hearing before this Court was a Motion to permt the
Def endant to attend depositions, which procedure i s not
normally permtted pursuant to Rules of Crimnal
Procedure 3.220. Although Def ense Counsel filed a Mtion
for Jury Consultant for the purposes of requesting a
change of venue, no hearing has been set on the notion
and no Mdtion for Change of Venue has been filed
notw thstanding a trial date | ess than one nonth away.
This case is basically a DNA case, yet no substantive
noti ons have been filed torequire the strict standards
set forth by the Fl ori da Supreme Court i n DNA cases. The
State has filed a Notice of Wllianms Rule Evidence, and
no hearing set by defense counsel pursuant tothe Notice.
No Moti ons for Conti nuance of the Cctober trial date have
been fil ed.

* * * *

...The Court has been concerned that the
qualifications as well as the performance and conduct
thus far of the defense attorneys have failed to neet
even the m ni numqual i fications set forthinthe proposed
rul e, and the Court has acted accordingly in nonitoring
their representation of the Defendant.

The only substantive notion fil ed by counsel since
his entry of appearanceinthis case has beena Mdtionto
Di squal i fy which the Court found | egally insufficient,
and whi ch contai ned m srepresentations of fact and | aw.
The Court finds that rather than zeal ously advocati ng for
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their client withinthelaw, defense counsel has adopt ed
the tactic of making the trial judge the issue.

(R 198-9)[ enphasi s added].

Judge Shea was correct. Two years |ater, trial counsel was no nore
prepared for their DNA case. Days before a Frye hearing, the
def ense still had not taken depositions of the technicians at Bode
Technol ogy (Bode) (R 954; T. 1168). Infact, thefailure of trial
counsel to take depositions or even travel to Virginia to review
t he proficiency tests, | aboratory protocol s and procedures used in
the testing was the basi s for Judge Jones’s deni al of a conti nuance
of the Frye hearing (T. 1029-30, 1168-73, 1240). These were the
same concerns Judge Shea voiced two years earlier.

The defense failed to challenge the scientific nethods and
pr ot ocol of FDLE and Bode Technol ogy’s DNA testi ng. Despite Judge
Shea’ s adnoni shnments of counsel at trial, Judge Jones defended
counsel in his order denyingrelief and during the post-conviction
evidenti ary hearing. The judge went took over questioning fromthe
prosecution in order to bolster the testinony of the trial
attorneys (PCT. 180-187; 193-196).

Judge Jones questioned M. Smth twi ce. The first time Judge

uThe Court went on to state that, “For that reason,

notw t hstandi ng the | egal insufficiency of the disqualification
nmotion, the Court will recuse itself from proceeding any further
inthis mtter.” (R 199).
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Jones elicited that Smth had been a public defender for five years
prior togoingintoprivate practice to bolster his qualifications
to handle a death penalty case (PC-T. 182). He used Smith’s
answers to overrul e Judge Shea’ s conpl ai nt about his qualifications
and diligence.

M. Smth also agreed with Judge Jones that there was no
evi dence that the bullet holes inthe wall of the victim s |iving
roomwere related to the nurders and agreed that the |lack of a
bal li stics expert was not deleterious to the defense (PCT. 184).
Judge Jones also elicited that M. Smth did not see any reasonto
visit the crime scene at night and that he didnot file a noticeto
rely on an alibi defense because he could not find any alibi
w tnesses (PCT. 184-187). After a re-direct by post-conviction
counsel, Judge Jones again rehabilitated M. Smth regarding
whet her he actually saw M. Overton’s cell door open (PCT. 193).
Judge Jones’ s questioning was specifically designed to rebut M.
Overton’s questions. No questions were asked by Judge Jones to
refute the State’s questioning. Thus, the judge becane a second
prosecutor by interjecting hinself into the questioning of the
trial attorneys, Detective Jones, Oficer Harrold, State Attorney
Kohl, Detective Andrews, M. Snmerek, Ms. York, Dr. Libby, M.
Fi gur, Dr. Katsnel son, and FDLE Agent Pol | ack (PCT. 87-96, 16-121,

125, 129-134, 180-187, 193-196, 218-222, 235-39, 248-51, 403-413,
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449, 500-507, 736-739). This is hardly the conduct of a fair and
impartial tribunal.? Wen a court’s neutrality is “shadowed or
even questioned” a judge should not sit onthe case. Cf. State v.
Steele, 348 So. 2d 398 (Fla. 3d DCA 1977).

M. Overton was entitled to full and fair post-conviction

proceedi ng, Holland v. State, 503 So. 2d 1250 (Fla. 1987); Easter
v. Endell, 37 F.3d 1343 (8th Cir. 1994), including the fair
determ nati on of the issues by a neutral, detached judge. Not only
did M. Overton not have a full hearing, he did not have a fair one
ei t her.

Moreover, thetrial court usedthe facts that heelicited from
the witnesses during his questioningtodeny M. Overtonrelief in
hi s Rul e 3. 851 postconvi cti on noti on (PCR 2823-2870). For exanpl e,
inhis order denyingrelief, Judge Jones casti gates postconviction
counsel for suggesting that M. Garcia, who saw i nf ormant Pesci
wal ki ng freely around cel | bl ock A and saw M. Overton’s cell door
open, could have testified to what he saw. Hi s testinony woul d
have rebutted Pesci’s false testinmony at trial that M. Overton’s

cell door was al ways | ocked (PCR. 2863-64). M. Garcia testified

2Canon 3(E)(1)(a) of the Code of Judicial Conduct provides that
“la] judge shall disqualify hinself or herself in a proceeding in
whi ch the judge's inpartiality m ght reasonably be questioned,

including but not limted to instances where . . . the judge has
a personal bias or prejudice concerning a party or a party’s
| awyer...” The | anguage of Canon 3(E)(1l)(a) is mandatory.
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t hat he sawM . Overton’s cell door openwhilevisiting M. Overton
and it did not occur to himto testify about what he saw (PCT. 54-
58, 70).

Judge Jones, however, went to great lengths with both
attorneystorefute M. Garcia’ s testinony. Judge Jones ultimtely
got M. Garciato say he and M. Smth believed that they decided
not to testify but to confine their i npeachnment of Pesci to cross
exam nation (PCT. 94).

This tactical reason was convenient since a few questions
prior to Judge Jones’s exam nation, M. Garcia testified that it
“did not occur to himto testify”—a clearly unreasoned deci sion
(PCT. 54-58, 70).

By inserting his own “strategi c” reason i nto questioning of
t he attorneys, Judge Jones was then able to deny M. Overton’'s
claim

The Court disagrees with the Defendant’s cl ai mand
finds that his attorneys exercised due diligence in
investigating M. Zientek’s access to the Defendant’s

cell and nade prof essi onal | y accept abl e and wel | -r easoned

strategic decisions as to how to handl e the issue.

(PCR. 2863)[ enphasi s added] .
The attorneys had no “wel | -reasoned strategi c deci sion” until Judge
Jones inserted his own. Neither attorney had i nvesti gat ed whet her

M. Overton’s cell was open. “Just as areview ng court shoul d not

second guess t he strategi c deci si ons of counsel with the benefit of
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hi ndsi ght, it shoul d al so not construct strategic deci si ons which

counsel does not offer.” Harris v. Reed, 894 F. 2d 871, 878 (7'

Cir. 1970);

In denying M. Overton’s clainms that counsel failed to
adequat el y prepare, educate t hensel ves, or adequately utilize DNA
experts, the trial court found that “the decision not to
participate [in the Frye hearing] nust be distinguished from not
preparing” (PCR 2848). The judge does not, however, say in what
way trial counsel had prepared for the Frye hearing. |In fact,

m nutes before the Frye hearing, Judge Jones had adnoni shed

counsel :
The Court: ...1 will say it one nore tinme, | have given
you nul tiple continuances. | have indul ged you to the
maxi numextent. | have continued this case for 15 nont hs

after it was originally set for trial at every juncture
when t he Def ense has asked for a continuance and | sat
here and | said, gentlenen, you' lIl get your |ast six
nmont hs. Do whatever it takes to be ready.

That’ s what you have asked for and | nade it crystal
clear that | haven’'t here and m cro-nmanaged. You’ ve nmade
your choices. W’'re here. W'reready to go. As far as
| mconcer ned, you have had anpl e opportunity, you’ ve got
anpl e di scovery, and the time has cone to deal with the
issues. So, let’'s call our first wtness -

(T. 1029-1030)[ enphasi s added].
Judge Jones found t hat defense counsel could have conduct ed
depositions prior toreceiving the discovery (R954; T. 1168). He

found that counsel could have traveled to Bode Technology in



Virginia when the test results were first received (T. 1168).

Trial counsel continued to object to being forced to proceed
wi t hout receiving adequate di scovery materials fromthe State and
wi t hout their expert, Dr. Litman. Trial counsel refused to
participate in the Frye hearing to preserve the discovery
violations by the State. Trial counsel did not cross-exanm ne a
single State witness. Trial counsel didnot call a single defense
witness (T. 1019-1210). The DNAtest results were rul ed adm ssi bl e
and scientifically sound wi thout a singlechall enge by the def ense
(T. 1021-23; 1017-1211).

It is difficult to understand what part of M. Smth’s
statenment “we’re not ready to proceed” shows that trial counsel was
adequately prepared to effectively represent M. Overton. The
“decision not to proceed” was based on counsel’s failure to
prepare. Thus, the court’s logic is flawed.

In the alternative, the trial court found that even if the
attorneys had participated inthe Frye hearing, M. Overton would
not have prevail ed and was, therefore, not prejudiced because:

At thetime of the hearingin Novenber, 2004, al nost

si x years had passed si nce t he Def endant was convi ct ed.

Yet, inall that tinme, the Defendant has been unable to

discern a basis for a claimof prejudice. Wth the

evi dence against hima matter of record and subject to

the nobst exacting scrutiny, even in hindsight the

Def endant has not poi nted out one prejudicial error in

the science in general or the nethodol ogy used inthis
case in particular. As the cases mmke clear, the
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subj ective assertion that Counsel should have done
sonmething different is not enough unless one can al so
poi nt out how that action or absence of action had
prejudicial inpact on the Defendant’s defense.

(PCT. 2849)[enphasis added].

Because it found no prejudice, the |l ower court found “no need” to

evaluate trial counsel’s performance. This was al so conveni ent

since there was no attorney performance to evaluate here. The

attorneys di d not hi ng, the judge adnoni shed t hemf or doi ng not hi ng

and went forward with the Frye hearing anyway. The prejudice is
plainly evident. The trial court failed to see it because its
anal ysis of Frye was wrong.

In order for FDLE Agent Poll ack and M. Bever’s testinony to
be adm ssible as to DNA, the State nust show that both the
underlying scientific principle, theory or nethodol ogy used to
devel op the evidence is generally accepted in the scientific
community and that the specific testing procedures enployed to
devel op the evidence are generally accepted in the scientific

community. See, Hayes v. State, 660 So. 2d 257, 263-265 (Fla.

1995); Ramirez v. State, 651 So. 2d 1164, 1168 (Fla. 1995). The

Hayes/ Rami rez two-part standard stens directly fromthe Florida

Suprenme Court's adoption of Frye v. United States, 293 F. 2d 1013

(D.C. Cir. 1923), as the basis for evaluating the adm ssibility of

proffered scientific testinony. See, Brimyv. State, 695 So. 2d
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268, 271 (Fla. 1997); Hadden v. State, 690 So. 2d 573, 578 (Fla.

1997); Hayes, 660 So. 2d at 262; Ramirez, 651 So. 2d at 1167;

Fl annagan v. State, 625 So. 2d 827, 829 n.2 (Fla. 1993); Stokes v.

State, 548 So. 2d 188, 193-194 (Fla. 1989).

Under the first prong of the Hayes/Ram rez/Frye test,

scientifictestinony isinadm ssibleat trial asamtter of lawif

it is based upon novel techniques that are not yet generally

accepted withinthe scientific community. See, Hayes, 660 So. 2d
at 264; Ramrez, 651 So. 2d at 1167. This prong exam nes the
testing technique and determ nes whether the technique is
sufficiently establishedto have gai ned general acceptance in the

scientific field. 1 d. See al so, Frye, 293 F. 2d at 1014.

M. Overton alleged that both Dr. Pollack and M. Bever’'s
testinmony was inadm ssible as a matter of |aw because their
testi nony was suspect and did not conport with those generally
accepted within the scientific comunity. At the time of the
amended post-conviction notion, M. Overton only knew that the
trial attorneys had refusedto go forwardw th theFrye hearing and
that the State had still refused to turn over protocols and

procedures necessary to effectively challenge the State’ s evi dence.

M. Overton knew the evidence collection and preservation

met hods of Dr. Pope were very suspect. M. Smth objected to
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State’s testinmony but he thought the only battle he had to fi ght
was whet her the STRDNA test itself had been general ly acceptedin
the scientific community to be adnmissible in court. Had defense
counsel educated itself or usedits expert, they would have known
that their objections were nore likely to be successful attacking
the way in which the tests were conducted instead of only
confronting the adm ssibility of STRDNAtesting. Had counsel have
known this, they nay have been able to keep out Agent Pollack or
M. Bever’s testinony altogether.

Under t he second prong of Hayes/Ram rez/Frye, the results of

specific experinents based upon generally accepted scientific
principles are inadm ssible if the testing done did not adhere to
procedures generally accepted within the scientific comunity.

See, Hayes, 660 So. 2d at 263-264; Ranirez, 651 So. 2d at 1168.

Accord, Holley v. State, 523 So. 2d 688, 689 (Fla. 1st DCA 1988).
This prong focuses on the quality of |lab work and the testing

procedures foll owed. See, e.qg., Hayes, 660 So. 2d at 263-264

(finding DNA evidence based upon accepted nethods still
i nadm ssi bl e because of flaws in particular testing). Further, the
evidence offered at trial must be based upon actual test results

and not just the opinion of the expert witness. See, e.d., Young-

Chin v. Homestead, 597 So.2d 879 (Fla. 3d DCA 1992)(enphasis

added). M. Overton could have proved that Dr. Pollack and Dr.
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Bever’ s testi nony was i nadni ssi bl e under thi s second prong because
acceptable scientific standards were not used to reach their
concl usi ons even within their own agency’s standards.

The trial court’s error was in interpreting FErye as only
dealingwiththe first prong -whet her a court has found DNAtesting
tobe scientifically reliable enoughto be adm ssible. The testing
must be wi dely accepted. the analysis does not end there.

The second prong of Frye deals with the procedures and
protocols used in reaching the conclusion. A nethod of testing
such as RFLP DNA testing may be adm ssible in court as a
scientifically sound testing nethod, but if the |aboratory or
t echni ci an does not foll owthe proper protocol, even a previously
approved nmethod of DNA testing can be deemed unreliable and
i nadm ssi bl e.

Further, if a testing method such as RFLP testing has been
render ed obsol et e by subsequent i nprovenents intesting nethods, a
once accept ed net hodol ogy can becone unacceptable. M. Overton,
however, never got the opportunity to question either FDLE or Bode
anal ysts. He never got that opportunity because his attorneys did
not knowthis inportant distinction about Frye. This distinction
coul d have been a fruitful area of exam nation, even w thout the
protocols from Bode. Not hi ng prevented defense counsel from

exam ni ng the FDLE anal ysts who had provided their data.
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M. Overton proved prejudicewiththe testinony of Dr. Randal |
Li bby, neurol ogi cal DNA expert fromthe University of Washi ngton
Medi cal Cent er who conducts research on genot ypi ng as DNA anal ysi s
(PCT. 324). Dr. Libby testified that the difficulty with RFLP DNA
testing is that problens can occur before and during the
anplification process dependi ng on howlong the DNAis allowed to
“cook” by the lab technician. The | onger the anplification
process, the nore difficult it is to get a precise nmeasurenent of
the al |l el es necessary to nake a “match.” (PCT. 333-346). Wth STR
DNA testing, an analyst is copying the DNA to be anal yzed so t hat
contam nants in the sanples are also copied (PCT. 337). That is
why the evidence collection process is so inportant.

Here, Dr. Libby reviewed the crime scene evidence pack,
serol ogy materials, FDLE anal ysis, Dr. Pollack’ s testinony, autopsy
information, and crinme scene processing and evidence col |l ection
information (PCT. 342) anditens in evidence at the Pl antati on Key
Clerk’s office and the Monroe County Sheriff’s office (PCT. 346).
Dr. Li bby revi ewed Dr. Pope’s coll ection of the biological evidence
in M. Overton’s case and particularly Dr. Pope’ s testinony.

Dr. Pope had testified that he coll ected swabs at the crine
scene of suspected senmen on August 22, 1991, but dated the
envel opes August 23, 1991 (T. 3423-4). Although property receipts

were to be prepared for crinme scene evidence, none were prepared
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for the swabs (T. 3227, 3451). Nor did Pope take the swabs to a
secure storage facility, instead, he took themhone, where he said
he air-dried themand pl aced themin his personal refrigerator (T.
3480-1; 3393). The next day, he went to the hospital to gather
t he nmouth, vaginal and rectal swabs from the autopsy of Ms.
Macl vor (“aut opsy swabs”). After collectingthose he put theinner
t hi gh, pubic and buttock area swabs (“cri ne scene swabs”)w th the
aut opsy swabs and put themall in the sexual assault kit for the
police officer to check i nto custody (T. 3300, 3323-4, 3423, 3582-
4). However, the property receipt for the assault kit did not
reflect the presence of the crinme scene swabs (T. 3586).

At sone point, Dr. Pope conducted presunptive tests for senen
on all swabs fromthe body (T. 3424-5, 3427). All of the swabs
test ed negative for semen (T. 3425-6, 3583). Dr. Pope persistedin
his belief that there was senmen on Susan Maclvor’s body, even
t hough nedical exam ner Dr. Nelns testified that swabs fromthe
body are usually the best evidence in sexual assault cases (T.
3674). Dr. Pope rejected that idea and t hought the semen results
must have been negative because the heat had caused the sem nal
fluidto degrade (T. 3130, 3427). Dr. Nel nms, however, sawno si gns
of deconposition (T. 3677). Dr. Ronald Wight testified that
negative senenresults due to deconposition or degradati on woul d be

exceptional ly surprising giventhe short time period between death,
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t he di scovery of the bodies and the collection of the swabs (T.
4501- 2) .

After M. Overton’s arrest, police decided to send the crine
scene swabs [taken fromthe victim s inner thigh, buttock and pubic
area (T. 34, 46)] to FDLE, but police could not find them(T. 4372-
3). Dr. Pope could not remenber where he had put them (T. 4372).
The aut opsy swabs were found i n the sexual assault kit and sent to
FDLE where t he swabs tested negative for senen (T. 3969, 4031-2,
4372). The crine scene swabs, however, were never tested.

On July 28, 2004 before the evidentiary hearing, the | ower
court finally ordered the crime scene swabs to be tested (PCR
1951) 3, Dr. Popetestifiedthat heusedalumlight to identify
and mark senmen stains on the Maclvor bed sheets (T. 3351). The
stai ns were | ocated on the bottomsheet and mattress pad (T. 3191,
3354-6, 3399). Pope cut a small piece of the stai ned bed sheet for

his “own purposes” with the intent to test the evidence “not
t hrough the | aborious process of case notes” but for his “own
particul ar interests.” (T. 3351). Pope and Detective Petrick then

fol ded t he sheets and pl aced t hemi n paper bags, which Petrick t ook

13

Because t he | ower court refused to continue the evidentiary hearing
until DNA results were available, the litigation had concl uded
before any evidence was taken on the DNA testing. Thus, |ower
court has never been informed that FDLE erroneously re-tested the
aut opsy swabs, instead of the crime scene swabs as the court had
ordered. The crime scene swabs have still never been tested.
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to t he Marat hon evidence vault (T. 3194-7, 3356). Two days | ater,
they were rel eased to Pope for serological testing (T. 3197-8).

He t ook t hemhone because t he property roomwas cl osed and he
needed to hang the evidence to dry (T. 3393). Petrick, however,
testifiedthat the sheets were already very dry at the cri nme scene
(T.3224). Pope hung the sheets in his “guest room office, catch
all” area of his house using a clothesline to hang the sheets in a
hori zontal “di pped” position. He did not place paper under the
sheets to collect any trace evidence (T. 3393-4, 3505, 3535).
According to FDLE Special Agent Pollack, it is inproper to take
serol ogi cal evidence to one’s honme (T. 4027-30).

On August 26, 1991, Dr. Pope took t he bed sheets to the police
property roomand checked them out the sanme day and took themto
his | ab in Key West where he tested the snall bed cuttings he made
at the crinme scene for his “own purposes” (T. 3395-6, 3427, 3432).
Pope claimed this cutting tested positive for senmen, but the sanpl e
was consuned during testing, and was therefore, not submtted for
DNA anal ysis. (T. 3432, 3518, 3552).

Two weeks after the all eged positive test, Pope nade 10 nore
cuttings fromthe stai ned areas of the Macl vor bottombed sheet and
mattress pad. He placed those cuttings in unseal ed envel opes (T.
3406-7, 3419-21, 3520, 3818). Over the next year and a half, Dr.

Pope kept t he unseal ed envel opes i n an unl ocked refrigerator inhis
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Key West | ab, then later in a locked refrigerator/freezer in his
Mar at hon [ ab (T. 3416, 3420, 3523-5). No notes exist to docunent
how, when or by whomthe cuttings in the unseal ed envel opes were
transferred to the Marathon lab (T. 3523-5, 3549). Pope did not
test the cuttings until October, 1992, nore than a year after they
were “stored.” (T. 3521). There was no evi dence t hat Pope was t he
only personto have access to the bed cuttings. Not surprisingly,
the presunptive tests in 1992 were positive for semen (T. 3410,
3420).

Six nonths later in April, 1993, Dr. Pope resigned fromthe
Monroe County Sheriff’'s office (T. 3417). All of the evidence in

his possession for his “personal use” was contained in siXx
containers full of envel opes and was transferred to Key West (T.
3417, 3693, 3695, 3831-2). It was not until the containers arrived
in Key West that the envel opes containing the Maclvor bed sheet
cuttings were finally sealed and docunented to show that the
evi dence even exi sted (T. 3494, 3818, 3836). Two nonths | ater, the
envel opes were sent to FDLE for DNA testing (T. 3890-1).

After reviewing Dr. Pope’'s testinony, Dr. Libby said:

.1 have to admt | don’t know anyone in the
scientific comunity which would thinkthat’s acceptabl e,
taking it [the evidence] to his honme. | think that's a

very bad practice.

(PCT. 387).



Dr. Li bby said that the problemw th taking evidence hone, as
Dr. Pope did, was there were no nonitors, checks, or controls and
no one to sign off as in legitimte |abs performng tests.
“Whenever there is a mani pul ation [ of evidence], there i s anot her
anal yst there that signs off that this is in fact what was done.”
(PCT. 387). It is the chain of custody for what occurred during
t he processi ng of the sanple. Dr. Libby could not say whet her Dr.
Pope’ s taki ng the DNA evi dence hone altered it because he di d not
know under what conditions it was kept. But, he did knowthat STR
DNA testing runs a nuch higher risk of contam nation than RFLP
testing because with STR the DNA is copied (PCT. 387-89).

Dr. Libby said he was famliar with degraded DNA. In STR
testing, degradation can result sanples matchi ng a person who did
not contri bute the DNA-a fal se positive (PCT. 394). The degraded
sanpl e can match on all alleles as a false positive.

Dr. Libby saidit was common practice in 1991 for crinme scene
techni ci ans t o wear gl oves and gowns when col | ecti ng evi dence ( PCT.
389). Dr. Pope did not wear gloves or a gown when collecting
evi dence at the crinme scene. It was not clear what Dr. Pope was

wear i ng when he conducted his tests for his “personal use” at hone.

Judge Jones asked Dr. Libby if he believed this case was
probl emati c:

Dr. Libby: ...I don’'t think you can, as any scientist,
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you can’t just make that assunption wi thout | ooking at

the data. Maybe it’s true, may it’s not true, but the

fact is with RFLP testing there’s lots of very simlar

profiles and it has to do with, you know, howthey size

the allele, howthey size the bands. And all of these

have to be i ndependent |y eval uat ed by a person out si de a

| aboratory.

(PCT. 409).

The results in M. Overton's case were not evaluated or
verified by a person outside the | aboratory because the protocols
and procedures have never been di scl osed. No one has been able to
replicate the results of the State’s DNA testing because the
procedures followed by the State’'s analysts have not been
di scl osed.

The prejudice to M. Overton is that he could not discover
whet her the RFLP or STR DNA tests were properly analyzed and
present that evidence to his jury. Fromthe irregularities that
are evident in the collection and storage of the DNA evi dence, it
isnmore likely than not, M. Overton woul d have t he answers to his
guesti ons.

Counsel’s failure to address the chai n of custody aspect of
Frye is ineffective and prejudicial. Standing silent wthout
questioning the process or taking depositions of the | aboratory
t echni ci ans was unreasonabl e. Even wi t hout seei ng t he procedures

and protocols, Dr. Libby could still coment and analyze the

scientific soundness of the evi dence based on the i nformati on he
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did know. Trial counsel could have done the sane, instead they
sent Dr. Litman home w thout having himtestify.

M. Smth was asked i f he was advi sed to not to ask questions
at the Frye hearing and he replied that “M. Litman said we
couldn’t really do an adequate job with the di scovery that we had
gotten so far. There were |lots of things that he wanted to see
bef ore he could adequately advise us.” (PCT. 158).

Duetothe attorney’s failureto obtaintheinformtion needed
for Dr. Litman, their expert was useless and his |ack of

i nformati on was used as an excuse for refusingtolitigatethe Frye

hearing. In United States v. Cronic, 466 U S. 648 (1984), the

Court st ated:

The adversari al process protected by the Sixth
Amendnent requires that the accused have
counsel acting in the role of an advocate.
The right to the effective assistance of
counsel is thus the right of the accused to
require the prosecutions case to survive the
cruci bl e of nmeani ngful adversarial testing.
When a true adversarial crimnal trial has
been conducted - even if the defense counsel
may have made denonstrabl e error - the ki nd of
testing envi si oned by the Si xth Amendment has
occurred. But if the process loses its
character as a confrontation bet ween
adversaries, the constitutional guarantee is
vi ol at ed.

Id. At 656.
Def ense counsel s refusal to participate at the Frye hearing

caused t he DNA evi dence to be adm tted wi t h no adversari al testing.
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This was per se ineffectiveness. M. Overton does not have to
denonstrate that the results of the DNA testing woul d have been
di fferent had counsel been effective. He must only show t hat
met hods used by the Monroe County Sheriff’'s office in collecting
and storingthe evidence was bel owthe standards in the scientific
communi ty for acceptabl e evi dence preservati on. See, Frye, supra.
Counsel’s failure to adequately challenge this evidence was
deficient performance. M. Overton's inability to present this
favorabl e evidence is prejudice.
B. Failure to rebut the chain of custody of the forensic evi dence.

Dr. Libby testified that the potential for contam nation
exi sts every tinme a sanpl e is handl ed or stored (PCT. 415). A m Xx-
up in the handling of the sanpl e can produce a fal se positive that
can go undetected by anal ysts (PCT. 389, 413-16). |If thereis a
problem with the collection and storage of a DNA sanple, the
results could be the sanme in different | aboratories (PCT. 413).
That’s why it’s difficult to detect scientifically if someone has
pl anted a defendant’s DNA on a sanple (PCT. 416).

The | ower court found that the chain of custody was i ntact and
that M. Overton had not proved prejudice as a result of any break
in the chain of custody.

Inits order, thelower court anal yzed t he chai n of cust ody of
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the evidence in great detail (PCR 2823-2824, 2931-2948).%

Si nce many of the Defendant’ s cl ai ns are predicated

on the assertion that the DNA evidence was unreliable

because of atroubling chain of custody, that issue will

be exam ned first. |If the DNA was the Defendant’s and

t he chai n of custody was i ntact, any other identifiable

m scues committedinthe course of theinvestigation and

subsequent trial | ose nmuch of their significance” (PCR

2844) (Enphasi s added).

If this is true, then the converse is equally true.

According to Florida law, a party attenpting to exclude
rel evant physical evidence based on a gap i nthe chain of custody
must show probability of tanpering. A bare allegation by a
def endant that the chain of custody has been broken is not
sufficient to render relevant physical evidence inadm ssible.

Floyd v. State, 850 So. 2d 383 (Fla. 2002), Terry v. State, 668

So. 2d 954, 959 (Fla. 1996).

Dr. Libby defined tanpering as any sanple that is somehow
al tered by i ntroduci ng nore bi ol ogi cal material or i s a consequence
of the manner in which the sanple is stored (PCT. 383). He said
such tanpering can be inadvertent and as easy as storing the
sanples improperly. 1In seeking to exclude certain evidence, M.

Overton nmust show the probability of tanpering. Once this burden

“The Clerk of the Court inadvertently inserted M. Overton’'s
Designation to Court Reporter (R 2825-2830) into the beginning
of the final order, which pages should be excluded in citing to
the final order.
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has been nmet, the burden shiftstothe State to showt hat tanpering

did not occur. Murray v. State, 838 So. 2d 1073 (Fla. 2002). M.

Overton carried that burden, and the State failed to submt
evi dence that the tanpering did not occur.

The defense fail ed t o knowt he burden of proof. The prejudice
to M. Overton was that the altered DNA and its enornous
statistical probabilities was used against M. Overton.

The | ower court attached four exhibits to its final order:

Exhi bit A--an “abridged trial testinmny of Dr.
Donald W Pope, the veterinarian/ Sheriff's Ofifice
forensic serol ogist (PCR 2847, 2872-2881);

Exhi bit B--the applicabl e pages of exhibit A are
attached as cunul ati ve Exhi bit B (PCR 2847, 2882-2933);

Exhibit C--“abridged trial testinony of Diane
O Dell, the Sheriff’s Property Director” paraphrased by
the Court (PCR 2847, 2934-2935);

Exhi bit D--applicabl e pages of the trial testinony
of Ms. O Dell (PCR 2847, 2936-2948).

The |l ower court’s error isinthe exhibits and pages omtted from
the “abridged” trial testinony.

Dr. Pope, the veterinarian-turned serol ogist (T. 3322-3329),
processed the crime scene and col | ect ed t he beddi ng whi ch i ncl uded
a mattress pad, bottomsheet and conforter. It was on the sheets
and mattress pad that DNA sanples all egedly matching M. Overton
were found. Dr. Pope took sanples, referred to as clippings, from

each piece of bedding for later DNA testing(T. 3379, 3381). Two
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of these clippings were tested years later and the DNA profiles
supposedly match M. Overton. The clippings are theonly evidence
t hat have significance regardi ng chain of custody.

On August 23, 1991, Detective Petrick took into evidence the
mattress pad, sheet and conforter fromthe victin s bedroom (T.
3194). He put all of the evidence in his van (T. 3281). The next
day, August 24, he gave the pad, conforter and sheet to Dr. Pope
(T. 3197-98, 3223). The property recei pt, nunber 15523, i ndi cates
that the mattress pad, sheet and conforter were taken i nto evi dence
(T. 3238). This property recei pt al so shows additional itenms, 1B
and 2B, which are two envel opes of clippings, and item3Bwhichis
five envel opes with clippings (T. 3239). Therefore, the chain of
custody i ssue sol ely surrounds what happened to itens 1B, 2B, and
3B on property recei pt 15523 which are all cli ppings taken fromthe
beddi ng.

Detective Petrick, who was primarily responsible for
processi ng the scene, testified that he was unabletoidentify the
evi dence bag. It was not the bag he placed the bedding in and t he
signature “Detective R Petrick” was not his (T. 3221-3222).

Detective Petrick then revi ewed property recei pt 15523 show ng
t hat clippings were added. He testifiedthat he did not place the
clippings into evidence and that although the property receipt

states, “Above |ist represents all property i npounded by me i n ny
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of ficial performance of duty,” he had not added any bedsheet
clippings. He said the markings were added after he had affi xed
his signature (T. 3240).

Mor eover, Detective Petrick noted that the property recei pt
di d not indicate when the clippings were i npounded. He suggested
that Dr. Pope be asked that question (T. 3242) (Enphasis added).

Al t hough Detective Petrick gave the bedding to Dr. Pope on
August 24, 1991, the property receipts read “8/26” (T. 3223).
Dr. Pope testified that he was an “assistant” to Detective Petrick
at the crinme scene, which included making up evidence bags and
| abeling them (T. 3356). He testified that he had taken the
bedding from Detective Petrick on August 24 (T. 3391), and
i mmedi ately took the bedding to the property roomin Key West, put
theminto evidence and i medi ately checked themout that sane day
to work on them (T. 3395). The bedding was not returned to the
property roomuntil November 21 (T. 3396).

Dr. Pope was asked to identify many pi eces of evidence. He
identifiedthe evidence bag containing the bottomsheet (T. 3357-
3358), ¥ and agreed that he had made clippings fromthe sheet (T.
3359). Al though he had been given the beddi ng on August 24, Dr.

Pope testified that he took the sheet cli ppings on Septenber 9 (T.

5 State’'s Exhibit 50 in evidence.
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3365). He never signed of f on any property recei pts because he was

only “assisting” at the crinme scene (T. 3366). He said, “ | should
have put Detective Petrick/ Doc Pope, but to ne, | know ny
handwiting, | know the scene, and it just doesn’t make any

difference to me” (T. 3366-3369).

Dr. Pope thenidentifiedthe bag containing the mattress pad
t hat was taken fromthe crinme scene (T. 3376-3378), % and fromwhi ch
he al so took a cutting (T. 3378). He testified that the mattress
pad cutting was al so done on Septenmber 9 (T. 3407). Again, his
i ndi fference to proper docunent ati on and processing |l ed himto sign
“Detective Petrick” on the evidence bag (T. 3377).

There is a discrepancy as to when the clippings were nade,
since Dr. Pope later testifiedthat his notes indicatethat he nade
the clippings on Septenmber 11 rather than Septenber 9 (T. 3519,
3544).

VWhen the State showed Dr. Pope an envel ope and asked if he
pl aced the mattress pad cutting i nto that envel ope, hereplied, “I
put half of it inthis envelope” (T. 3415). There are no further
di scussi ons about t he whereabouts of the other half of the mattress
pad cutting. But |later, Dr. Pope said he took clippings, cut them

in half and put one half in his “working envel opes” (the ones

v State’'s Exhibit 51 in evidence.
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t hey’ ve been | ooking at in evidence) and the other half went into
hi s DNA st or age envel opes (T. 3521). There was never any further
expl anation by Dr. Pope as to what he did with the “DNA storage
envel opes.” He was not asked to explain this during cross-
exam nati on by the defense. Not even the State could figure out
how many envel opes Pope had created and what they contai ned:

THE STATE: Are there nore envel opes than these 10
envel opes, is that what you're telling nme?

DR. POPE: | don’t know howthey' re | abel ed, but there’'s -
- there’ s ot her envel opes besi des t he ones you showed ne
yest er day.

(T. 3521).

Dr. Pope testified that he kept half of the mattress pad
cutting “..in my working refrigerator in ny lab in Key West” and
that it was an unl ocked refrigerator in his |locked |ab (T. 3416).
He was not questioned about who had access to this | ab, either by
the State or M. Overton’s counsel.

Dr. Pope also testified that he kept the bottom sheet
clippings inthe “same place, inthe refrigerator” in his lab (T.
3420). However, he then testified that i mediately prior to his
| eaving the Sheriff’s office, the clippings were in his |ocked
refrigerator-freezer at Marathon. He added that he had taken the
clippings from Marat hon and brought themto Key West in 1993 (T.

3421, 3549).



According to his testinmony, Dr. Pope either had the clippings
inhisunlockedrefrigerator in Key West fromSeptenber 1991 (when
the clippings were made) until 1993 when he left his job at the
Sheriff's Ofice, or, he had the clippings in Marathon until they
were brought to the Key West lab in 1993.

Dr. Pope identifieda bag containingthe conforter taken from
the scene (T. 3384-3385).Y There was no discussion of any
clippings being made fromthe conforter and no envel opes were
identified as containing any conforter clippings. There was no
di scussi on on why the conforter, that presunably woul d have been on
top of the bedsheets, was elimnated as a possible source for
bi ol ogi cal materi al .

There was al so a discrepancy in Dr. Pope s testinony as to
where the clippings were nade. Dr. Pope stated that the clippings
were made at the lab (T. 3379). He then said that sone were nade
at the scene and sone at the lab. (T. 3381).

VWen the clippings were mde, they were added to a
suppl enent al sheet, which was attached to the original property
recei pt (T. 3492-3493). \When asked to review the suppl enent al
sheet that accounted for the clippings, Dr. Popetestifiedthat the

first time the clippings were docunent ed was when t hey were pl aced

v State's Exhibit 52 in evidence.
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in evidence on 6/10/94 (T. 3494, 3514).

According to Dr. Pope, the paperwork acconpanying the
clippings that were tested for DNA shows that Dr. Pope took the
beddi ng on 8/ 24/ 91, made cli ppi ngs on either 9/9/91 or 9/11/91, and
that the clippings were not received by the Sheriff’'s office
property roomuntil 6/10/94.

Dr. Pope first took the bedding from Detective Petrick on
8/ 24/ 91 and placed it inthe property roomand then checked it out
so he coul d work on t he beddi ng, presumably at hone. This was done
so that there woul d be docunentation that the beddi ng exi sted and
was i n sonmeone’s custody and control. No questions were asked of
Dr. Pope concerning the clippings — which ultimtely becanme
i ndi vi dual pieces of evidence and which were found to contain
evi dence of M. Overton’s DNA. There is no explanation givenasto
why Dr. Pope didn't take the clippings he had made on 9/9/91 or
9/11/91 and imedi ately take the envelopes in which they were
pl aced to the property roomthen check themout so that they coul d
be docunent ed as being i n existence and i n t he cust ody and contr ol
of Dr. Pope.

The | ower court relied on the testinony of Diane O Dell,
property director for the Monroe County Sheriff's O fice. The
j udge attached portions of her trial testinony to the final order

to show an i ntact chain of custody. But a reviewof her testinmony

66



makes t he chai n of custody even nore troubling. The clippings were
not accounted for until after Dr. Pope left their enploynent in
1993.

Ms. ODell reviewed the property receipt for the beddi ng,
whi ch i ncl uded additions for the trace sweepi ngs (envel opes) and
addi tions for the clippings. She verified that the recei pt showed
Detective Petrick inpounded the bedding and then gave it to Dr.
Pope (T. 3813). Dr. Pope took the bedding to the property room
where it was turned over to Janmes Adans, property assistant, who
docunment ed t he fact that the property was turnedin. Dr. Popethen
i mmedi at el y checked out the bedding fromthe property room which
is docunented (T. 3813). M. O Dell expl ained:

He [ Dr. Pope] brought it in and took it out at the
sanme tinme. That was a common procedure to generate
paperwork to keep track of the evidence (T. 3813). She
| at er expl ained that “[the beddi ng] came to storage but
went right out. We just logged it into the conputer,
just to put it in our systent

(T. 3833).

Ms. O Dell verified that the property recei pt showed that
Al i ce Cervantes, property assi stant, docunented that she recei ved
trace evidence on 9-9-91 (T. 3814), whichis the sane date that Dr.
Pope sai d he had done a sweep for trace evi dence of the bedding (T.

3361, 3519). Ms. ODell testifiedthat thefirst timethereis any

i ndi cation that bed clippings exi sted was “[o]n 4-26 of * 93 when |,
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the first tinme that the envel opes showed up, third line.” (T.
3831). When she was asked why the docunentation as to the trace
sweepi ngs was pl aced towards the bottomof the property receipt,
she expl ai ned “we probably were not expecting any nore entries.”
(T. 3833).

VWhat is mssing fromMs. O Dell’s and Dr. Pope’s testinonyis
an expl anati on f or why no such docunent ati on procedure exi sted for
the clippings that ultimtely tested positive for M. Overton’s
DNA. It is curious that the nost danmagi ng evi dence presented at
trial came fromitens that, according to Monroe County Sheriff’s
records, didnot exist for nore than 18 nonths. These are the sane
clippings that Detective Petrick did not recogni ze even t hough hi s
signature supposedly appears on a bag. It is not clear when or
where t he clippings were nade, nor do we know where t hey were kept
or who had access to them There is no explanation as to why the
Monroe County Sheriff’s office policy of placingevidenceintothe
property roomto docunment its exi stence was not followed with the
only pieces of evidence that place M. Overton at the scene of the
crinme.

It is insufficient to nerely allege that a chain of custody
has been broken in order to render rel evant evi dence i nadm ssi bl e.

Floyd v. State, supra; Terry v. State, supra. The evidence w ||

be adm ssi bl e unl ess there i s anindication of probabl e tanperi ng.

68



M. Overton mai ntai nedthat the DNA found on the cli ppings was
pl anted there |l ong after the nurders. The defense theorized that
Det ecti ve Vi sco obt ai ned t he def endant’ s spermin a condomfromM .
Overton's girlfriend, Lorna Swaby, who was suffering fromAl DS, and
t hat he had the opportunity and access to place the senen on the

bed sheet clippings. Overton v. State, 801 So. 2d at 887 (Fl a.

2001). M. Overton was denied an evidentiary hearing to devel op
this fully.

Al though linmted testinmony was elicited fromtrial counsel
about police targeting and harassing (PCT. 160), M. Overton was
never given a hearing to develop this evidence. There was
testinmony at trial that showed that this was a high profile case
wher e t he police had exhausted al|l ot her | eads and suspects before
focusing on M. Overton. Those facts, coupled with the substanti al
problems with the making, storing and handling of the clippings,
neet the threshold requirement of probabl e tanpering.

The standard for the proper coll ection and st orage of evi dence
i s governed by National Research Counsel standards. FDLEcrine |l ab
anal yst Dr. Poll ock and defense expert Dr. Libby agreed that the
Nat i onal Research Council’s reports onforensic DNAtesting are the
sem nal works inthis area (PCT. 347, 735). This Court recogni zed

in Hayes v. State, 660 So. 2d 257 (Fla. 1995) that the Nati onal

Research Council of the National Acadeny of Sciences (NRC) was
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cal | ed upon to establ i sh recomrended st andards concerni ng DNA. The
NRC stresses the critical need for a well-docunented and secure
chain of custody in DNA cases:

Even t he strongest evi dence will be worthl ess — or
wor se, m ght possibly leadto afalseconviction—-if the
evi dence sanpl e did not originateinconnectionwththe
crime. G ven the great individuating potential of DNA
evidence and the relative ease with which it can be
m shandl ed or manipulated by the careless or the
unscrupul ous, theintegrity of the chain of custody is of
par anount i nportance. This means neticul ous care,
attentionto detail, and t horough docunentati on of every
step of the process, from collecting the evidence
material to the final |aboratory report.

Nat i onal Research Council, Conm ttee on DNA Forensic Science: An
Updat e; Conm ssi on on Forensic Sci ence: An Update, The Eval uati on
of Forensi c DNA Evi dence, Nati onal Acadeny Press, Washi ngton, D. C
1996, p. 25, 82.

In Dodd v. State, 537 So. 2d 626 (Fla. 3d DCA 1988) cocai ne

was seized and admtted into evidence. However, there was
di screpancy in the wei ght of the cocaine fromthe evidence | ocker
tothe crime | ab, and different marki ngs onthe contai ner were not
adequately explained. This was all that was necessary to prove
that a “probability of tanmpering” existed. The court ruled that
t he evidence should not have been adm tted.

In the instant case, no property receipts docunent that the
bed cli ppi ngs existed until 18 nonths | ater. Dr. Pope, the person
claimng to have made t hem never signed themin as evi dence on t he

property receipt. He never took themto Marathon or Key West to
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have t he evi dence | ogged i n and then checked out |like he did with
t he bedding when it was given to himby Detective Petrick.

The jury was forced to take Dr. Pope’s word for the fact that
he made t he bed clippings fromthe sheets coll ected at the Macl vor
househol d on Septenber 9, 1991 or Septenber 11, 1991. Wth the
absence of any proof as to what Dr. Pope did, he could have nmade
cuttings fromany bed sheet in the Keys and no one woul d know t he
difference. These di screpanci es ruinthe chain of custody because
no one knows when the cuttings were made, how t hey were nade and
where t hey were kept. It is not sufficient tojust take Dr. Pope’s
word for it as the lower court does in its order.

Nowhere in the National Research Council guidelines does it
make a provi sionin the chain of custody for DNAtesting for taking
t he anal ysts’ word for what they’  ve done to the evidence.

Here, there was no evi dence presented as to who had access to
the evidence either in the lab or in Dr. Pope' s guest
roomoffice/catch-all. The policies of the Sheriff’'s office for
subm ssion of evidence to the property room for proper
docunment ati on were not foll owed. The nobst suspicious aspect of
this scenarioisthat theonlytinme the Sheriff’s office procedures
were not followed was with the crinme scene swabs and bed
clippings—the only physical evidence inplicating M. Overton.

But the chain of custody was not only suspect because of Dr.
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Pope. State Attorney Mark Kohl testified that when he arrived at
the crime scene he was the sixth person on the scene (PCT. 126). 8
He di d not renmenber telling M. Overton’s attorneys that thecrine
scene had been “messed up,” but it was possible he saidit (PCT.
126). He woul d have preferred FDLE process the crine scene but “it
wasn't ny call.” (PCT. 137).

Detective F.K. Jones testified that he also would have
preferred FDLE process the cri me scene due to their experience and
specialized | ab because “they process all the evidence anyway.”
(PCT. 120).

Detective Mark Andrews testified that he had only processed
one nmur der case before the Maclvor nurders (PCT. 196). He thought
the “limtations” of his experience were “conplicatingfactors” in
the processing of the crinme scene. He did not feel he could
adequately process it hinself because at the tinme the crine scene
person was “out of town” (PCT. 218-220). He thought his limted
experi ence was the reason an of fer had been extended to t he Monroe
County Sheriff’s Ofice for FDLE to conme in (PCT. 219-220).

Detective Powell testified that he was involved in the
deci sion not to have FDLE process the crinme scene. He thought

their crime scene staff was “adequate.” (PCT. 280). Pops (Petrick)

BAt | east, eight people were present in the crinme scene as it was
bei ng processed (PCT. 251, 280, 129, 196).
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and Mar k Andrews processed t he scene. Even t hough Andrews had only
processed one other nurder scene, he thought he was “qualified
enough.” (PCT. 284).

Contrary to Judge Jones’ s order, M. Overton was not required
to prove by direct evidence who tanpered with the evidence and
br oken t he chai n of custody. Circunstantial evi dence of tanpering
issufficient. M. Overton proved that the only damagi ng forensic
evi dence agai nst himwas not in a | ocked property roomin police
custody for 18 nonths. This is tanpering and a break in custody
under the |l aw. See, Miurray, supra; Dodd, supra; Hayes, supra.

Detective Petrick, theleadinvestigator, could not identify
the bag the clippings wereinat thetime of trial nor did he sign
the bag that bore a forgery of his signature. Had Dr. Pope not
resigned fromthe Monroe County Sheriff’s Ofice in 1993, the
evidence would still be in his refrigerator next to the | eftover
meat | oaf .

Dr. Pope hinself coul d not renmenber when he made t he cutti ngs
fromthe bed sheets on Septenmber 9'" or 11th, 1991 (T. 3366-3369;
3519, 3544). He admtted hanging the sheets to dry in his guest
roomat honme. He never said who visited his honme whil e t he evi dence
dri ed. He sai d he never signed of f onthe property recei pts because
he knew hi s own handwiting and the crinme scene and it didn't make

any difference to him(T. 3366-69). But it does nake a difference
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under Florida law and the NRC standards. This is not the
“meticul ous care and thorough docunmentation of every step”

anticipated in Hayes, Mirray and Dodd.

In his Brady claim M. Overton alleged that the State
wi t hhel d val uabl e i npeachnent and excul patory i nformati on regardi ng
Dr. Pope’s uni que net hods of collecting evidence. Specifically,
Dr. Pope’s evidence collection techniques had been found to be
shoddy and suspect in the past.

| n anot her capital case fromMonroe County, Ll oyd Chase Allen

v. State, 854 So.2d 1255 (Fla. 2003)®*® the FDLE Crinme Lab had
refused to accept evidence submtted by Dr. Pope, because the
sanpl e was col | ected i n a unpr of essi onal manner and cont am nat ed.
M. Allen alleged that the FDLE Crime Lab had many problenms wth
contam nation and m sreporting during the time of M. Overton’s
investigation and trial. The facts in M. Overton’s case are
different fromAllen in that M. Overton can prove prejudice.
The only evi dence agai nst M. Overton was DNA evi dence and t wo
j ail house snitches who were severely i npeached on t he stand. Any
evi dence favorable to the defense that rebutted the State’s DNA

casewas critical. Failuretodisclosethisinformationis aBrady

M. Allen raised his claimas a Brady v. Maryland claim The
clam was summarily deni ed because M. Allen could not prove
prejudice. See, Allen v. State, 854 So. 2d 1255, 1257 (Fla.
2003).
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vi ol ati on.

The trial court sunmarily denied this claimand, as aresult,
M. Overton could present no evidence onthis issue to the court.

At his evidentiary hearing, M. Overton proved nore than a
nmere “probability” of tanpering. He proved the failure of trial
counsel to track and challenge this evidence and to know how to
chall enge this evidence at aFrye hearing. Counsel’s om ssions was
deficient performance. Not only did trial counsel’s failures
af fect challengingthe State’ s case, it prevented the defense from
exam ning the DNA testing conducted by FDLE and Bode Technol ogy.
Because the trial attorneys failed to investigate the procedures
used by Bode, they had no way of investigating whether the
clippings tested by Bode were contam nated or whether one
contam nated sanmple was sinmply duplicated over and over.

Under Rompilla v. Beard, 125 S. Ct. 2456 (2005), the United

St at es Suprene Court reversed a casein whichtrial counsel failed
to review a file on a prior conviction that was to be used to
aggravate M. Ronpilla’s crine. The court held that counsel had a
duty to make every reasonabl e effort to | earn what t hey coul d about
the offense, including obtaining the prior conviction file to
di scover any mitigating evidence.

Here, the defense knewthe State i ntended to i ntroduce t he DNA

test results and evi dence of the bedding. As thetrial court said
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four days before trial, they could have traveled to Virginia to
depose t he Bode personnel and coul d have done sonet hi ng besi des sit
mute as the State presented its evidence unchall enged. The
prejudice here is that M. Overton could not refute the State’s
case before the jury. The jury was |l eft with the i npressi on t hat
a bot ched chai n of custody was sufficient. M. Overton’s attorneys
conceded the validity of the DNA testing by not participating in
chall enging the State’'s evidence and by failing to show the
weaknesses in the State’s case. M. Overton did not agree to the

this concession. Cf. Francis v. Spraggins,720 F. 2d 1190 (1983).

But for counsel’s errors, there is a reasonably probability
that the four jurors who voted for life in the absence of any
m tigating evidence woul d be persuaded if the State’s DNA evi dence
was effectively challenged. For these reasons, M. Overton’'s
j udgnment and sentence should be vacated and the cause remanded.

ARGUMENT | |

| NEFFECTI VE ASSI STANCE OF COUNSEL-FAI LURE TO ADEQUATELY
CHALLENGE THE JAI LHOUSE | NFORMANTS.

The trial court foundthat M. Overton’s prosecuti on was “not
based on, nor dependent on, Zientek’s (Pesci’s) information.” The
trial court made this finding based on prosecutor Ellsworth’s
testimony that the State would have prosecuted M. Overton

regardl ess of whether Pesci testified or not, there was no
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prejudice to M. Overton on the fact that his attorneys failedto
adequately chal l enge Pesci on the stand (PCR 2858-59).

The State went to great | engths to obtain Pesci’s cooperati on.
M. Garcia testifiedthat he saw Pesci in cellblock A and that he
wal ked freely around the |ockdown cells, talking to inmates,
attorneys and guards (PCT. 54). M. Smth corroborated M.
Garcia’s testinony.

If the trial court’s theory is correct, then prosecutor
El | sworth had no reason to of fer Pesci such a deal in exchange for
his testinony. Pesci was a three-tine convicted, habitual felony
of fender. Hi s pending charges were for sexual battery, sexual
assault, robbery, grand theft auto and resisting arrest w thout
vi ol ence (T. 4139-40). He faced 36 years in prison because of the
habi tual i zati on of his sentence. If hetestifiedthat M. Overton
had confessed and told hi mdetails of the crinmes, he woul d receive
a deal capped at seven years to be served in a federal facility
rat her than a state prison. The deal provided for the possibility
of a sentence as |low as five years (T. 4186-87). It was never
di scl osed when the five year sentence woul d be offered.

If the prosecution found Pesci’s testinony to be so
expendabl e, as the judge believed, it would not have run the ri sk
of setting a habitual fel ony of fender for sexual assault back out

on the street. The State needed soneonetotie M. Overtontothe
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scene of the crime and the two snitches served that purpose.

The trial court al so suggested in footnote 23 that Guy G een,
t he second snitch, “did not ask for any benefit nor was he of fered
any benefit as an i nducenent for his statenment” (PCR. 2855). The
recordiscontrarytothisruling. Greenwas anine-tinme convicted
felon incarcerated on burglary charges (T. 3702). He lost five
years of gain tinme by attenpti ng escape, possessi on of drugs, sex
acts, incitingriots and lying to prison personnel (T. 3806). 1In
1996, the police approached Green initially because they knew he
and Overton had nmet in 1992. Green provided a incrimnating
statenents M. Overton allegedly made in the Maclvor nurders (T.
3702; 3778-9). One year |l ater, police pronm sed Green assi stancein
recovering his gain time if he cooperated in the Overton
prosecution. It is not clear why the police would make this offer
if Geen was testifying for no benefit, as the trial court
suggested. The reinstatenment of five years of gain tine is a

benefit. Gorhamyv. State, 597 So. 2d 782 (Fla.

Police promsedtowite several letters of recomendationto
t he Departnment of Corrections on Green’s behalf (T. 3780, 3804-5,
4420-2). Green then testified that M. Overton confessed to the
crime. Green “hoped” to receive his gain time back as a result of
his testinmony, and if so, he woul d be cl oseto his rel ease date (T.

3805-7). Green admtted he had lied in the past to receive
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benefits or to m sl ead people (T. 3781-2). This was not consi der ed
by the | ower court.

The benefit here was the return of five years of gain tine,
whi ch neant he would get out of jail. M. Ellsworth desperately
needed Pesci and Green. He only had DNA evidence to place M.
Overton at the crinme scene. Wthout nore, M. Ellsworth knewthe
defense coul d i npeach t he DNA on t he bot ched chai n of cust ody, | ust
as things had gone awry in the LIoyd Chase Allen case with the
contam nated forensic evidence.

Counsel s failure to adequately i nvesti gat e t he background of
these two nen was deficient performance. M. Overton was
prejudi ced when the defense failed to showthat, at | east, Pesci
was a state agent when he snuck into M. Overton's cell to review
hi s di scovery docunents.

It is al sounexpl ai ned why t he def ense coul d not i npeach Pesci
on the uncanny simlarities between his notes to | aw enforcenment
and Detective Andrew s report of M. Overton’s suspected
i nvol venment in aprior burglary that had beenleft in M. Overton’s
cell.

The trial court said the defense could not i npeach Pesci on
t hese facts because it would open the door to other crimes. But
M. Overton was al ready facing two first-degree nurder charges, the

killing of an unborn child, burglary of a dwelling with assault or
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battery on occupant, and sexual battery withforcelikely to cause
serious bodily injury (R 8-9). Learning that M. Overton had a
police report onaburglaryinhiscell paledinconparisonto what
he faced at trial. Thetrial court’s reasoning hereis contraryto
the facts and law. M. Overton is entitled to a new trial.

Alsorelatedtotheineffectiveness of counsel with regardto
the snitches is M. Overton’s claimthat State failed to discl ose
t hat Pesci was acting as a state agent when he gat hered evi dence
agai nst M. Overton. I n his postconviction notion, M. Overton
al | eged that Pesci had a past rel ati onshi p with Agent Scott Dani el s
and that he was i n charge of “handling” Pesci for the prosecution.
He testified that he had not had any prior dealings with Pesci
until the time of trial and that he had carefully cautioned Pesci
not to solicit information from M. Overton (PCR 2865). Yet,
docunment s showt hat Pesci was reporting to Daniels and provi ded him
with notes.

The trial court held that M. Overton's claim was not
supported by the evidence, but circunmstantially, the cl oseness of
Dani el s’ dealings with Pesci supportsthisclaim |[|f Agent Daniels
was not in a position of authority over Pesci, there would have
been no need for himto coach Pesci on howto get information out
of M. Overton nore naturally (PCR 2866).

Agent Daniels had a professional relationship with Pesci.
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Post - convi ction counsel attenpted to confront Agent Daniels with
phone records fromprisons where Pesci was housed. The records
showed t hat Agent Daniels was | i sted as Pesci’s attorney and fri end
(PCT. 549, def. ex. FF). Judge Jones ruled this evidence was
i nadm ssi bl e hearsay even t hough hearsay i s adm ssibleinpenalty
phase and rel axed evi denti ary rul es are necessary i n postconviction
proceedi ngs (PCT. 550).

Agent Dani el s cauti oned Pesci to have no further contact with
M. Overton and not to elicit statenments fromhi m(PCT. 560-561).
But, Agent Daniels adm tted t hat he had not warned Pesci not to go
intoM. Overton’ s cell and | ook at his papers (PCT. 568). Had t he
def ense investigated this, and the State been forthcom ng, the
def ense coul d have questioned Pesci about his relationship with
Agent Daniels. However, the defense chose not to cross-exani ne
Agent Daniels or ask him about this existing relationship with
Pesci (T. 3862). The trial court’s order denying relief was in
error. M. Overton had proof of a |link between snitch Pesci and
Agent Daniels, the court disallowed it to be introduced at the
heari ng.

ARGUMENT | 1|

| NEFFECTI VE ASSI STANCE OF COUNSEL- - FAI LURE TO | NVESTI GATE ALI BI OR
ALTERNATI VE THEORI ES OF THE CRI ME.

In denying relief onthis claim the trial court said it was
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obvi ous t hat the def ense coul d not i nvestigate M. Overton’s ali bi
because by the tinme trial counsel was appointed to represent M.
Overton in 1997, the Anoco enployee records and co-worker
Wi t nesses’ recollections were already destroyed (PCR 2861).
Wt nesses who testifiedat the 2004 evidenti ary heari ng were asked
whet her they woul d have been able to remenmber in 1997, an event
that occurred in 1991. It is an inpossible task to accurately
specul ate on what a person m ght have renmenbered had counsel
i medi ately investigated M. Overton’s alibi witnesses. But trial
counsel had a duty to do so, once they were appointed.

The passage of tine fromthe pre-indi ctment del ay of six years
did not preclude the investigation of other defenses, in
particul ar, an alibi defense.

W t nesses York, Snerek and Fi gur, co-workers of M. Overton
woul d, have had better nenories of what transpired in 1991 had
trial counsel contacted them at the first opportunity in 1997.
There were al so ot her witnesses to contact. M. Overton had gi ven
counsel the nanes of witnesses to call on his behalf.

However, the defense failed to explorethis possibility. The
defense was stuck to the idea of attacking the DNA evi dence and t he
j ail house snitches. M. Overton told the defense that he was
working at the Ampbco Station in Tavernier at the tine of the

murders. But the defense failed to pronptly investigate numerous
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alibi wtnesses. 202

These alibi wtnesses included fell ow enpl oyees? and the
Monroe County Sheriff’s OFficers who may have i nvesti gated t he case
or fueled their cars at his gas station.® Even with this
information, the defense failed to obtain records, enployee job
applications or gas receipts andfailedtointerviewfell owworkers
who could have corroborated M. Overton's alibi. They never
establi shed contact with these people or deposed them

The defense failed to devel op any aspect of M. Overton’s

al i bi defense and deci ded not to pursue an alibi at trial w thout

2 M. Overton testified that he had given his attorneys nanes
of several people with whom he had worked at the Anpbco station in
Taverni er, including Samm e Connors, David Smerek, G eg VanDyke,
Bl ane Tayl or, Lori Gonzales (Figur) and a person naned G no (I ast
name unknown to M. Overton)(PCT. 613).

22 M. Overton worked the night shift. There were two
positions: floor person, who worked from 10 pmto 6 am and

regi ster person who worked from 11l pmto 7 am There were a

m ni mum of four fellow enpl oyees who woul d have been able to
testify, not only that M. Overton worked the m dnight shift of
August 21-22, 1991, but also that it was not possible for himto
have left the station and returned for any length of time w thout
it being known. For security reasons, workers were not allowed
out of each other’s sight for nore than a few nmnutes at a tinme,
and definitely not without notice to each other.

2 The Monroe County Sheriff’'s Office had a contract with the
Anmoco Station for the purpose of fueling its officers cars.

These officers used special in-house credit cards. The enpl oyee
wor king the register was required to sign their initials and road
officers were required to also sign and wite in their
identification nunber. M. Overton had shown his attorneys
copi es of these in-house receipts and asked that they foll ow
through in locating the receipts for August 21 and 22, 1991.
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fully investigating the defense. Counsel could not have nmade a
reasoned deci sion to abandon this defense at trial particularly
givenits consistency withthe innocence defense that was presented
at trial.

It was counsel ’s duty to expl ore ot her possi bl e defenses. In
postconviction, a certified forensic pathol ogi st, former nedical
exam ner and director of pathol ogy services in Connecticut, Dr.
Kat snel son, wereretained toreviewthe records and phot ographs of
the crime scene. Dr. Katsnel son disagreed with the cause of death
of M chael Maclvor and believed that his body had been noved. Dr.
Kat snel son opi ned t hat t he physi cal evidence, observations by the
medi cal exam ner and phot ographs suggested that Ms. Maclvor had
not been sexually assaulted (PCT. 425-441).

Al t hough M. Overton presented a defense of innocence at
trial, the defense failed to investigate or adequately present
evi dence of ot her suspects pursued by | aw enf orcenent, such as t he
drug angle. Counsel failed to elicit that at |east three others
had confessed to being involvedinthe nmurders. The Macl vor nurder
occurred in August, 1991. The i nvestigati on went on for years and
took the police to Belize to investigate |eads regarding the
victims involvenent in drug smuggling (T. 4327). Once police
zeroed inon M. Overton, the other | eads di sappeared. The police

did not |ike himand even suspected himin an unsol ved nurder.
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The trial court’s order fails to consider that trial counsel
had a duty to i nvestigate all avenues of defense before deciding
whi ch one to pursue.

ARGUMENT |V

| NEFFECTI VE ASSI STANCE OF COUNSEL-- FAILURE TO KNOW
STATUTE OF LI M TATI ONS.

In his third amended postconviction notion, M. Overton
all eged that his defense failed to recogni ze that the statute of
l[imtations had run on the burglary charge at the time of trial.
A prosecution for burglary must be brought within 4 years after it

iscomtted. Sec. 775.15, Fla. Stat. (1991). InPerez v. State,

545 So. 2d 1357 (Fla. 1989), this Court said, “the limtations
period in effect at the time of the incident giving rise to the
crim nal charges controls the time period...” M. Overton was
charged with two counts of first-degree nurder, burglary, sexual
battery and nurder of an unborn child. The burglary was a fel ony
of the first degree in 1991.2 The crime occurred August 21, 1991
(R 1-2). The prosecution did not beginuntil Decenber, 1996 (R 1-
2, 8-15). Counsel never objectedtothe burglary charge was beyond
the statute of limtations under 8775.15. Failure to know this

basic | aw was i neffectiveness.

#*Burglary is a felony of the first degree . . .if in the course
of committing the offense, the offender: (a) nmkes an assault or
battery upon any person”. 8810.02, Florida Statutes (1991).
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The | ower court found counsel’s failure harm ess. The court
told the State it could have cured the problem by anmendi ng the
information to arnmed burglary. M. Overton was prejudiced by
counsel’s failure to object in that the burglary was used as an
aggravating circumstance. The jury vote was 8 to 4 and 9 to 3.
El i m nati on of this additional charge may have nade a differenceto
a deeply divided jury. M. Overton is entitled to relief.

ARGUMENT V

| NEFFECTI VE ASSI STANCE OF COUNSEL - - FAI LURE TO CHALLENGE
A FlI VE- YEAR PRE- | NDI CTMENT DELAY.

I n his postconviction notions, M. Overton alleged that the
unjustifieddelay of fiveyearsinindictinghimviolatedhisright
t o due process under the Fourteenth Anendnent to the United States
Constitution.

In Rogers v. State, 511 So. 2d 526 (Fla. 1987), this Court

hel d that a defendant bears the initial burden of show ng act ual
prejudi ce when alleging a due process violation due to pre-
i ndictnent delay. |If the initial burden is met, the court nust
t hen bal ance t he denonstrabl e reasons for del ay agai nst the gravity
of the particul ar prejudi ce on a case-by-case basis. The outcone
turns on whet her the del ay vi ol ates the fundanental concepti on of
justice, decency and fair play enbodiedinthe Bill of Rights and

fourteenth anmendment. Id. at 531.
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In Scott v. State, 581 So. 2d 887, 892-893 (Fla. 1991), this

Court held that an unjustified del ay of seven years in seeking an
i ndictment, whichresultedinthe |l oss of a considerabl e anount of
evi dence, violated his due process rights.

Li ke M. Scott, M. all eged he was prejudiced by the State’s
delay inindicting him M. Overton maintainedthat he was wor ki ng
at the Anpbco station on the night of the nurders, and that there
were wi tnesses present who coul d substantiate his claim Because
of the unjustified delay in this case, M. Overton was prejudi ced
because, by the tine of his arrest, co-workers were unable to
recall what occurred on a given day, five years earlier. Records
kept in the normal course of business by the owners of the Anpbco
St ation and gasoline recei pts kept by the Monroe County Sheriff’s
of fi ce had been destroyed by the tinme of M. Overton’s indictnment
and trial. Had these records been avail able, they would have
established that M. Overton was at work at the time of the
mur ders.

As in Scott M. Overton maintains that his alibi was checked
by | aw enforcenent officials a few days after the hom ci des (PCT.
595-597),again in Septenber, 1991, and again in 1992.

Detecti ve Andrews gave a deposition beforetrial in which he

di scussed having M. Overton’s fingerprints conparedtothelatents
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taken fromthe scene (PCT. 213, Defense Exhibit 7).2 This was done
at Detective Andrews’ request on Sept enber 21, 1991, because he had
suspected M. Overton. Det ective Andrews also believed that
Detective Visco or another officer, inmmediately after the
hom ci des, had checked i nt o whet her M. Overton had been wor ki ng at
t he Ambco on the nights of the nurders (PCT. 213, Defense Exhi bit
7, Page 36, Lines 8-19, 23; Page 37, Lines 1-19). A so, early
in the investigation, |aw enforcenment conducted *“brainstorm ng”
sessi ons. A State docunent titled, “Rough Notes fromProfilers
Meet i ng 05-06-92, FOP Lodge, Key Largo” gi ves a suggest ed cour se of
i nvestigationtoelimnate Thomas Overton as a suspect onthelist.

Following this nmeeting, the first two nanes on the |ist,
Geor ge Reynol ds and Joiy Hol der, were i nvesti gated and cl ear ed of
any i nvol venment inthe nurders. The State has di scl osed no records
pertainingto M. Overtoninthe subsequent brai nstorm ng sessi ons,
nor has the State disclosed what was discussed during any
brai nstorm ng sessions pertaining to M. Overton. The outcone of
any brainstorm ng sessions could only have been to verify M.
Overton’s alibi and to elim nate hi mas a suspect. Because of the

State’'s delay i n seeking anindictnment, M. Overton was deni ed t he

»The deposition of Detective Andrews was admitted into evidence
at the evidentiary hearing as Defense Exhibit 7. Page and |ines
wll be referred to as the citation to this exhibit.
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ability to raise an alibi defense.

As in Scott, a witness critical to M. Overton’'s defense,
Lorna Swaby, di ed before the indictnent was fil ed. She coul d have
established M. Overton’s alibi. At trial, M. Overton’ s theory of
def ense was that the DNA evidence had been planted, and that
Detective Charl es Visco had previously obtained M. Overton’ s DNA
froma condomprovided by aprior girlfriend, Lorna Swaby. Because
of the State’s delay in seeking an indictment, M. Swaby was
unavail able to testify because she died in 1994.

Because of the delay inthis case, the physical evidence from
the crime scene had deteriorated and becone contam nated by the
time of trial. This degraded evidence rendered its forensic val ue
meani ngl ess. The physical evidence was subject to nonths in Dr.
Pope’s unl ocked honme refrigerator before a profile was finally
obt ai ned.

Materials in other crinmes had been conpared to M. Overton’s
hai r sanpl es by FDLE. FDLE had access to bi ol ogi cal material from
M. Overton and the ability to conpare it to crine scene sanpl es
i medi ately after the Maclvor nurders. Yet, this was not done.
Conpari son of the crinme scene profileto M. Overton’ s sanpl es was
unreasonably del ayed until 1996.

The trial court erroneously denied this clai mbased on facts

not i n evidence. The court found that M. Overton was not a strong
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suspect early on, yet the testinony of detectives showed t hat t hey
wer e i nvesting | arge amounts of resources to arrest M. Overton on
ot her crines. Lawenforcenent paidconfidential informantstotry
tosell M. Overtonillegal firearnms to get hi marrested and force
himinto giving a DNA sanpl e.

The trial court found M. Overton only becane a primary
suspect after they obtained his DNA. If that was the case then the
police expended a great deal of noney and time in pursuing a
potentially fruitless | ead.

The trial court then stated that “t he Def endant cannot poi nt
to any prejudice that resulted fromthe delay.” (PCR 2867). This
isclearly wong. The Anpco records weren’t destroyed until 1993.
The Monroe County Sheriff’'s O fice receipts were not destroyed
until 1995. Ms. Swaby, acritical witness for M. Overton, did not
die until 1994. Had M. Overton been indicted when he was pl aced
on t he suspect list, his witnesses woul d have been abletorefer to
actual receipts and time cards. His girlfriend who was visited by
Detective Visco would still be alive. And the DNA evi dence woul d
have been newer.

The governnent's need for aninvestigative del ay was severely
out wei ghed by the actual prejudice to M. Overton. “It is clear
that the delay in this instance provided the prosecution with a

tactical advantage.” Scott, 581 So. 2d at 893. “[D]ue process wi ||
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require dismssal of anindictnment whereit is ‘shownthat the pre-
i ndi ct mnent del ay caused substantial prejudice to (an accused’s)
right toafair trial and that the del ay was an i ntenti onal device

to gain tactical advantage over the accused.’” United States v.

Townl ey, 665 F.2d 579(5th Cir. 1982) citing United States v.

Marion, 404 U.S. 307, 324, 92 S.Ct. 455, 30 L. Ed.2d 468 (1971).
Di sm ssal was warranted. Counsel’s failuretoraisethisissueis
ineffective assi stance of counsel.

ARGUMENT VI

MR. OVERTON' S TRI AL COUNSEL WAS | NEFFECTI VE FOR FAI LI NG
TO DECLARE A CONFLI CT OF | NTEREST.

The defense created a conflict of interest when it viol ated
its duty of confidentiality and |loyalty to M. Overton. Before
trial, M. Overton | earned about a potential |egal defense froma
book titl ed Presuned | nnocent. Subsequent to readi ng the book, M.
Overton provi ded a copy of the book to his counsel. The i ssue, one
i nvol ving the presence of nonoxynol in the DNA sanple, led to
significant leads in his case.

M. Overton believedthat his defense either gave the book to
the State or di sclosed the possible defense strategy to the State
wi t hout his perm ssion.

After the State becane aware of the nonoxynol issue, it

underm ned M. Overton’s defense by retaining the def ense expert,
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Phillip Trager, wth whom M. Overton’'s counsel had been

consulting. The Sixth Amendnent requires that defense counsel

avoi d an “actual conflict of interest” that adversely affects his

representation. Cuyler v. Sullivan, 446 U S. 335, 348 (1980).

Counsel Florida Rule of Professional Conduct 4-1.6(a). “A
| awyer shall not reveal informationrelating to representation of
a client except as stated in subdivisions (b)(c) and (d), unless
the client consents after disclosure.” Counsel’s actions do not
fall within any of the exceptions. M. Overton did not consent.

The lower court cited to the testinony of prosecutor
El | sworth, who sai d he got the nonoxynol defenseideafromhis own
copy of the book and that it was he who asked the defense if they
were going to use that defense. The defense saidit was Dr. Ronal d
Wi ght who told themabout the nonoxynol 9 testing. The issue is
whet her the defense disclosed its strategy to the State.

Because the right to counsel's undivided loyalty "is anpng
those constitutional rights so basic to a fair trial...[its]

infracti on can never be treated as harm ess error." Holl oway V.

Arkansas, 435 U.S. 475, 489 (1978). Although the general ruleis
that a crim nal defendant who clains ineffective assistance of
counsel must show both a |ack of professional conpetence and
prejudice, the prejudicetest is rel axed where counsel is shown to

have had an actual conflict of interest. Strickland; 466 U S. at
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693; Kinmmelman v. Morrison, 477 U.S. 365, 381 n. 6 (1986); Cuyler v.

Sullivan, 446 U. S. 335, 345-50 (1980). The def endant need not show
that ineffective counsel "probably changed the outcone of his

trial." Walbergv. Isreal, 766 F.2d 1071, 1075 (7th Cir.), cert.

deni ed, 474 U. S. 1013 (1985); McConico v. Al abama, 919 F. 2d 1543,

1548-49 (11th Cir. 1980); United States v. Cronic, 104 S. Ct. 2039

(1984). M. Overton’s conflict adversely affected his
representation.
ARGUMENT VI |
THE BRADY CLAI M

The trial court erredin summarily denied this claimfinding
that the allegations in the Rule 3.851 notion were conclusory.
Fla. R Crim P. 3.851 states that a novant shall file a “brief
statenment of the facts” not an exhaustive litany to justify a
| egal |y sufficient pleading. M. Overton alleged that two itens
were withheld fromthe defense that were material and coul d have
resultedinanewtrial. Oneitemwas police brainstorm ng session
not es where they di scussed M. Overton as a suspect. The trial
court wote that because “no reports” were generated by |aw
enforcenent there can be no Brady violation. This is untrue.

M. Overton was entitled to any evidence favorable to the
def ense or inpeaching in nature. This includes notes, draw ngs,

phot ographs or recei pts. Brainstorm ng notes inwhichtheofficers
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decided to elimnate M. Overton as a suspect should have been
di scl osed.

Counsel s ineffectiveness was conpounded by the State’'s
willful wthholding of relevant inpeachnment and excul patory
evi dence and its knowi ng presentati on of fal se testinony. Brady v.

Maryl and, 373 U.S. 83 (1963) and G gliov. United States, 405 U. S.

150 (1979) occurred.*® See also, United States v. Bagley, 473 U. S.

667, 105 S. Ct. 3375 (1985); Kyles v. Whitley, 514 U. S. 419 (1995).

Mor eover, “...the individual prosecutor has aduty to |l earn of any
favorabl e evi dence known to t he ot hers acting on the governnment’s
behal f inthe case, includingthe police.” Kyles, 514 U. S. at 437-
38.

Early inthe investigation, police conducted “brainstormng”
sessions. One session involved M. Overton and who was |listed as
a suspect. After this nmeeting, the first two nanes on the |ist,
CGeor ge Reynol ds and Joi y Hol der, were cl eared. The State provided
information on the i nvestigations of these two nen, but no records

on M. Overton were ever provided. The State never disclosed any

subsequent brai nstorm ng sessi ons on M. Overton. Wen M. Overton

»Mr. Overton pleads Brady and ineffective assistance of counsel
in the alternative. Either the prosecutor unreasonably failed to
di scl ose or defense counsel unreasonable failed to discover the
evi dence. Either way the resulting conviction was unreliable.
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was not arrested, the logical rationale was that he had been
elimnated as a suspect.

M. Overton’ s testinony at his evidentiary hearing was that
Det ective Visco visited himat the Anoco station shortly after the
murders. He showed Detective Visco his time card and the officer
left. He was not arrested until years |ater.

The State also w thheld val uable inmpeachnent information

regardi ng Dr. Pope’s sl oppy evidence collection. In Lloyd Chase

Allen v. State, 854 So. 2d 1255 (Fl a. 2003), the FDLE Cri ne Lab had

refused to accept evidence submtted by Dr. Pope, because the
sanpl e was contam nated. The FDLE Cri ne Lab al so had problens with
contam nation and m sreporting during M. Overton’s investigation
and trial. The State never revealed this inpeachnment to the
def ense, even though it woul d have cast doubt onthe State’s case.
Had t he def ense, the judge, and jury been nade aware of Dr. Pope’s
reputation for substandard work, four jurors who voted for life
coul d have been persuaded to question the State’'s DNA evi dence.
Had t he i npeachnent evi dence been di scl osed, the out cone woul d have
been different.

M. Overton was convicted and sentenced to death in part on
the testinony of jail houseinformants. Both informants voluntarily
provi ded policewthinformation after M. Overton purportedl y nade

incrimnating statenments. The State portrayed the i nformants as
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“fortuitously present” when M. Overton nade these adm ssions.
Thi s was untrue.

The State also failed to disclose information about three
suspects. On January 22, 1999, a witness told the police that
Hect or Hernandez had confessed to the “airport murders.” Hernandez
sai d t hat he was present with two others at the time of the nurder.
The State was obligated to disclose this information to the
def ense, which coul d have used it to conduct further i nvestigation
or attack the State’s theory that one person comm tted the nurder.

Finally, the State failed to disclose docunments including
m ssi ng pages frompolice reports (R 413-415). The State said it
had turned everyt hing over (R. 430). The Court found the State had
conplied with the discovery requests, even though the pages were
never produced.

Excul patory evidence did not reachthejury. Either the state
failed to disclose it, or the defense failed to discover it.
Counsel's performance and failure to adequately investi gate was

unr easonabl e under Strickland v. Washi ngton. The trial court

failedtotake the allegationsin M. Overton’ s Rul e 3.851 notions
as true. The trial court erred in summarily denying this claim
ARGUMENT VI | |
SUMVARY DENI AL CLAI M

Where the lower court held no evidentiary hearing, the
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appel l ant’ s factual all egations nust be acceptedto the extent that

the record does not refute them Peede v. State, 748 So. 2d 243

(Fla. 1999). Under Rule 3.851, a defendant is entitled to an
evidentiary hearing unl ess the notion and the files and the records
inthe case conclusively showthat heis entitledtonorelief, or

the motion or particular clains are legally insufficient. FlaR

Crim P. 3.851; Patton v. State, 784 So. 2d 380 (Fla. 2000). M.

Overton alleged facts, which would entitle himto relief.

For exanpl e, the | ower court deni ed an evi denti ary heari ng on
Claiml, that alleged FDLE and Monroe County Sheriff's Ofice’s
failure to provide investigative records on ot her suspects which
were the subject of brainstorm ng sessions (PCR 939).

An evidentiary hearing was denied on Claimlll that alleged
Brady and Gaglio violations concerning the wthholding of
i nf ormati on about policeinvestigationof M. Overton’s alibi. The
State al sowi thhel dinformation of FDLE Cri ne Lab cont am nati on and
itsrefusedto accept evidence fromDr. Pope in ot her Monroe County
cases. The lower court di ssected the clainms on which it did grant
an evidentiary hearing. For exanple, the court allowed an
evidentiary hearing on Claim Il on ineffective assistance of
counsel, but only allowed certain paragraphs of the claim The
| ower court renoved paragraph 20, i neffective assi stance of counse

for failure to consult with/or utilize experts in crinme scene
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i nvestigation; and paragraphs 22-28 concerni ng counsel’s failure
to secure an expert wi tness for additional testing of nonoxynol and
for failing to secure a fingerprint expert considering the palm
print found on the nmetal pipe at the crinme scene and on the tape
bi nding the victimdidn’t match M. Overton’s print. Also renoved
was par agraph 29 all eging counsel’s failure to adequately cross-
exam ne state wi t nesses, including Detective Petrick whotestified
at trial that he didn’t know the partial palmprint on the pipe
didn’t match M. Overton. Paragraph 29 al so all eged that counsel
failed to adequately present the conflicting evidence of the
State’'s experts in that Dr. Nel ns, Medical Exam ner, opined that
giventhe |l ocati on of the bodi es and strength of M. Maclvor, there
was a di stinct possibility that there was nore than one i ndi vi dual
i nvol ved in theincident, and his belief that the nurders were done
prof essional ly.

The court renoved paragraphs that al |l eged counsel’s failureto
i mpeach Detective Viscowith M. Overton’s consistent statenents
fromthe Surette hom cide i nvestigation. This inmpeachnment showed
Detective Visco's bias and nmotive to plant M. Overton’s DNA
evi dence. Paragraph 34 was renpved which concerned counsel’s
failuretoinvestigate nunerous alibi w tnesses, and to obtain work
records or Sheriff’s Office gasoline receipts. Paragraph 37 from

Claimll was renoved whi ch al | eged counsel’s failuretoinvestigate
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evi dence of M. Overton’s targeting and harassnment by the Monroe
County Sheriff’'s officers prior to the crime which have
substanti ated t he defense theory of police planting of evidence.
The | ower court also erroneously denied clains that were
sufficient pled including: ClaimVll: ineffective assistance of
counsel for failing to object tothejuryinstructionontestinmony
of expert witnesses; ClaimVIIIl: rules forbiddingtrial counsel to
interviewjurors todetermneif constitutional error was present
is a denial of effective assistance of counsel; Claim IX
| neffective assistance of counsel during voir dire; Claim X
cumul ative error; ClaimXl: ineffective assistance of counsel by
failingtoobject totime-barred offenses; ClaimXi|l: M. Overton’s

deat h sentence i s unconstituti onal under Ring v. Arizona, 536 U. S.

584 (2002); Claim XIlIl: Ineffective assistance of counsel for

failure torequest a Richardson hearing. Inthe clains di smenbered

by the court, M. Overton was prevented frompresenting facts that

if taken as true would entitle himto relief. See, Lenpbn v. State,

498 So. 2d 923 (Fla. 1986). The |l ower court erredin denying these
claims wi t hout hearing. M. Overtonisentitledto an evidentiary
heari ng. CONCLUSI ON

For the foregoing reasons, M. Overton requests that his

conviction be vacated and/or any other relief granted this Court

may deem just and proper.
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