I N THE SUPREME COURT OF FLORI DA

CASE NO. SC04- 2094

LOAER TRI BUNAL No. 1983-CF-001682-0O

ROBERT | RA PEEDE,
Appel | ant
V.

STATE OF FLORI DA,

Appel | ee.

I NI TI AL BRI EF OF APPELLANT

TI FFANY R. MJRPHY
Pro Bono Counsel
Fl ori da Bar No. 638641

LI NDA MCDERMOTT
Speci al Assistant CCRC-S
Fl ori da Bar No. 102857

COFFI CE OF THE CAPI TAL
COLLATERAL REG ONAL COUNSEL
101 N.E. 3rd Ave., Suite 400
Fort Lauderdal e, FL 33301
(954) 713-1284



COUNSEL FOR APPELLANT

PRELI M NARY STATEMENT

Thi s proceeding invol ves the appeal of the circuit court’s
denial of M. Peede’s notion for postconviction relief. The
noti on was brought pursuant to Fla. R Crim P. 3.850. The
circuit court denied M. Peede’s clainms after an evidentiary
heari ng.

The foll owm ng abbreviations will be utilized to cite to the
record in this cause, with appropriate volume and page nunber(s)

foll ow ng the abbreviation:

“R” — record on direct appeal to this Court;

“PGR1.” - record on appeal after postconviction sunmmary
deni al ;

“PCGR2.” - record on appeal after remand fromthis Court;

“D-Ex.” - Defense exhibits entered at the evidentiary

heari ng and nade part of the postconviction
record on appeal.

“S-Ex.” - State exhibits entered at the evidentiary
heari ng and nmade part of the postconviction
record on appeal .

REQUEST FOR ORAL ARGUMVENT

M . Peede has been sentenced to death. This Court has not
hesitated to allow oral argunent in other capital cases in a

simlar procedural posture. A full opportunity to air the



i ssues through oral argunment would be nore than appropriate in
this case, given the seriousness of the clainms involved. M.
Peede, through counsel, urges that the Court permt oral

ar gunent .
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STATEMENT OF THE CASE

On May 25, 1983, M. Peede was charged by indictnment with
one count of first-degree nurder (R 1008). He pled not guilty.
After a jury trial, M. Peede was found guilty on February 17,
1984 (R 1235). The jury recommended death by a vote of el even
(11) to one (1) (R 1247).

On August 27, 1984, the trial court inposed a sentence of
death on the count of first-degree nurder (R 1251-2).

On direct appeal, the Florida Suprene Court affirnmed M.
Peede’ s convictions, but overturned the aggravating circunstance
that the nurder was commtted in a cold, calculated and
prenedi t ated manner w thout any pretense or noral justification.
This Court found that there was no hei ghtened preneditation
proven whi ch woul d substantiate the aggravating circunstance.

Peede v. State, 474 So. 2d 808 (Fla. 1985).

In response to a death warrant signed on May 6, 1988, M.
Peede filed his initial Rule 3.850 notion on June 6, 1988 (PC
R1. 4). In it’s response, the state conceded than an
evidentiary hearing should be held on Peede's conpetency to
stand trial, the adequacy of his psychiatric eval uation,

i neffective assistance of counsel clainms, and the all eged Brady

violation (PG Rl. 207-23). After granting a stay, the state

Xiii



court schedul ed an evidentiary hearing for Cctober 7, 1988 (PG
R1. 224). However after continuances were requested by both the
State and the defense, the evidentiary hearing was postponed
(PG RL. 17-42).

Post convi ction counsel for M. Peede filed an anended 3. 850
noti on on February 21, 1995 (PG R1. 448-612). On June 21, 1996,
the state court issued an order reversing the original grant of
an evidentiary hearing and sumrmarily denying M. Peede’s
remai ning 3.850 clains (PG RL. 632). A Mdtion for Rehearing was
filed on July 9, 1996 (PC-Rl1. 1637). The notion was deni ed by
the circuit court on January 27, 1997 (PG Rl. 1689). M. Peede
appeal ed the sunmary denial of his 3.850 notion to this Court
(PG RL. 1690).

This Court remanded M. Peede’s case to the circuit court

for an evidentiary hearing. Peede v. State, 748 So. 2d 253 (Fl a.

1999). This Court directed the circuit court to hold a hearing
on M. Peede’'s conpetency to stand trial claim inadequate
psychiatric evaluation claim ineffective assistance of counsel
clainms, trial counsel failed to present an insanity defense
claim Brady claim and whether or not state agencies inproperly
withheld files from M. Peede’s postconviction counsel. 1d. at

254.

14



After the remand, M. Peede’ s postconviction counsel
doubted that M. Peede was conpetent to proceed (PC-R2. 1172-
99). A conpetency hearing was held on May 24, 2000. Severa
experts testified about M. Peede’ s conpetency to proceed in
postconviction as well as his other nental health inpairnments
whi ch affected himthroughout his Iife (PC-R2. 1405-1536).
Several physical and psychol ogi cal nedical records pertaining to
M. Peede were introduced during that hearing. Due to M.
Peede’ s resistance to neeting the court-appointed experts, sone
experts submtted their reports to the court based solely on the
records introduced at the conpetency hearing (PC-R2. 1221-8).
After review ng these reports and hearing argunents, the | ower
court found M. Peede conpetent to proceed in his postconviction
proceedi ngs (PC-R2. 1237).

During the conpetency proceedi ngs, M. Peede requested new
counsel due to continuous conflicts with his appoi nted counsel.
These conflicts resulted in a series of notions and heari ngs
regarding the need to appoint “conflict-free” counsel (PG R2.
1243-7, 1286-7, 1385).

Once new counsel was appointed, M. Peede’s conpetence to
proceed agai n becane an issue. A notion to determ ne conpetency

was filed on Decenber 6, 2001 (PC-R2. 1393-8). The State

15



responded stating that the issue had al ready been resol ved (PG
R2. 1399). The state court ordered M. Peede transported to the
Transitional Care Unit (TCU) at Union Correctional Facility on
Septenber 9, 2002, to determ ne his conpetency and what ot her
possi bl e inpairnents were affecting his nental state (PC R2.
1560). The court ordered suppl enental reports on M. Peede’s
conpetency on regular intervals (PC-R1 1388-90). A second
conpetency hearing was held. At the hearing, Dr. David Frank
the psychiatrist who nonitored M. Peede while in T.C U
testified about M. Peede’s nental health problens. However,
the circuit court found M. Peede conpetent to proceed (PC-R2.
1606- 7).

On Novenber 10 and 12, 2003, and January 12 through 14,
2004, an evidentiary hearing was held. The hearing was linted
to the four clains specifically delineated by this Court inits
opi nion remandi ng the case for a hearing. The clains were: the
i neffectiveness of counsel during the penalty phase, Brady
violations, and M. Peede’s conpetency to proceed at trial.
After the hearing, the circuit court denied all relief (PC-R2.
1774-86). M. Peede filed a notion for rehearing on August
30, 2004 (PC-R2. 1897-1912). The circuit court denied the

noti on on Septenber 23, 2004. A Notice of Appeal was tinely

16



filed on Cctober 20, 2004 (PG R 1918-19). This appeal foll ows.
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STATEMENT C- THE FACTS

THE TRI AL

Shortly after M. Peede’'s extradition back to Florida, the
Orange County Public Defender’'s O fice was appointed to
represent him Theotis Bronson was first assigned to represent
M . Peede. Just before trial comrenced, Joseph DeRoucher, the
Publ i c Def ender for Orange County, joined the defense as penalty
phase counsel. A notion for a psychiatric exam nation was
requested by trial counsel on June 2, 1983 (R 1015-6). Dr.
Robert Kirkland was appointed to evaluate M. Peede. That
eval uati on occurred on Cctober 11, 1983, at the Orange County
Jail, for the purposes of determning if M. Peede was conpetent
to stand trial or insane at the tine of the offense (R 1239).
Dr. Kirkland evaluated M. Peede for a total of an hour and a
half (R 935). He conducted no psychol ogi cal testing, received
no nedi cal records, and spoke with no collateral w tnesses (R
953-5).

In his report, Dr. Kirkland stated that M. Peede’s
behavi or was “hi ghly suggestive of a paranoid disorder”, but he

did not find himinsane or inconpetent to stand trial.! (R

'Dr. Kirkland s conclusions were not presented to the jury
(R 1241-2).

18



1239). Dr. Kirkland also stated that he did not feel he could
be of any assistance to the defense at that tinme (R 1239). No
further contact was had with Dr. Kirkland and defense counsel
until shortly before the penalty phase of M. Peede’s trial (PC-
R2. 176).

Prior to M. Peede’s trial, he requested that he be all owed
to represent hinself. The trial court inquired about M.
Peede’ s background and in doing so, M. Peede indicated that he
had seen nmental health professionals in his past, though he did
not think that he ever saw a psychiatrist (R 1435). At the
conclusion of the court’s inquiry, the court denied M. Peede’s
request to represent hinmself (R 1439).

During the State’s opening argunent, the prosecutor
infornmed the jury that M. Peede had nurdered his wife and that
the nmurder was preneditated. The prosecutor also told the jury
that the victim Darla Peede “was afraid that [M. Peede] was
going to kill [her].” (R 503). So, Darla had noved to M am
and “did all the things you do when you' re about to set up a
life on your owmn away from your husband . . .” (R 503-4).

| ndeed, the State presented the testinony of Darla Peede’s
daughters, Tanya Bullis and Rebecca Keniston. M. Bullis

testified that on the day her nother went to neet M. Peede at

19



the airport, that her nother told her that she “was afraid of
being taken to North Carolina.” (R 599-600). Additionally, M.
Bullis’ nomtold her that she was afraid if being put with the
ot her people that M. Peede had threatened to kill on Easter (R
600) .

Trial counsel countered the prosecutions factual scenario
during his opening statenent when he told the jury that Darl a
Peede’ s death occurred at the hands of M. Peede, but that it
occurred while M. Peede was in a “fit of rage” (R 508). Trial
counsel also told the jury that M. Peede was described as
having two distinct personalities: calmand serene and at
“[o]Jther times things would set himoff, drive himinto a rage .

.” (R 508). Yet, despite, trial counsel’s coments to
the jury about M. Peede’s nental state, at M. Peede’ s capital
trial, no expert testinony or evidence was presented to the jury
inthis regard at the guilt phase.

At trial, the jury learned that M. Peede confessed to the
killing his wife shortly after he was arrested in North
Carolina. 1In his confession, he admtted killing his wfe,
Darl a Peede, during their trip fromFlorida to North Carolina
(S-Ex. 14). However, during the confession, he repeatedly

stated that the could not renenber the actual killing, but that

20



he just “nutted up.” (S-Ex. 227).

M. Peede also told | aw enforcenent that during the drive
to North Carolina, he and Darla began to discuss the fact that
M. Peede had seen her picture in some nmagazi nes cont ai ni ng
naked females (R 721). M. Peede was angry and upset about her
posing for these magazines (R 749). M. Peede told | aw
enforcenment that he never intended to kill his wwfe (R 730).
M. Peede al so believed that his wife had posed for sonme photos
with his ex-wife and a man nanmed, Calvin Wagner (R 722).

Thr oughout the course of his trial, M. Peede’ s behavior
was extrenely bizarre. During the course of the trial, M.
Peede woul d appear with paperclips in his ear and a hand drawn
“x” between his eyes (PG R2. 398). Also, he refused to wear the
civilian clothes brought by his attorneys and insisted upon
wearing his jail junmpsuit (R 1207, 1209).

At several points he demanded that no cross exam nation be
conducted of several key witnesses in the State’'s case. These
wi t nesses included Darla Peede’ s daughter, Tanya Bullis and M.
Peede’ s ex-wife, Ceraldine Peede (PG Rl. 1248-9, 1274-6). M.
Peede told the jury that his attorneys were acting against his
wi shes in cross-exam ning these witness (PCGRL. 1275-6). Soon

afterwards, M. Peede requested that he be allowed to absent
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hi msel f fromthe remainder of the trial (PC-RL. 1305). After
the trial court and counsel net with himat the jail, the

deci sion was nade to waive M. Peede’'s presence at his trial
(PG RL. 1306-21). Thereafter, the jury, who received no
explanation as to M. Peede’s disruptive conduct, soon convicted
himof first degree nmurder (PC-Rl. 1234-5).

After the guilt phase, trial counsel requested that another
ment al heal t h exam nati on be conducted for the purposes of the
penalty phase. The trial court ordered Dr. Kirkland to re-
eval uate M. Peede on February 24, 1984 (R 1240). The report
fromthat exam nation was filed with the trial court on March 2,
1984 (R 1241-2). The evaluation lasted only forty mnutes (D
Ex. 10).

After explaining M. Peede’s account of how the nurder took
pl ace, Dr. Kirkland concluded that the entire event was a
“mtigating circunstance”, but that M. Peede was not insane at
the tinme of the offense. However, he did “feel that the capital
felony was comritted while the defendant was under the influence
of extrene nental and enotional disturbance.” (R 1241). This
report was not provided to the jury during the penalty phase.

In preparation for the penalty phase, trial counsel

contacted Percy Brown, a cousin of M. Peede's, who still |iving
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in North Carolina. They requested that he gather letters on M.
Peede’s behalf fromseveral famly nmenbers to use during the
penalty phase (S Ex. 7; R 954-6). The letters were sent to
trial counsel and were the only exhibits introduced during the
penal ty phase on M. Peede’'s behal f.

The penalty phase took place on March 5, 1984. During the
hearing, the State called two witnesses to testify about M.
Peede’ s prior second degree nmurder conviction from California.
One witness was a police officer who investigated the case, and
t he other was Austin Backus, who wi tnessed the shooting, while
he was a young teenager (R 937, 940).

In mtigation, trial counsel introduced the letters and
called only Dr. Kirkland to testify (R 948). During his
testinmony, Dr. Kirkland gave no specific diagnosis of what M.
Peede’s condition was, but stated that M. Peede’ s description
of events showed “strong paranoid elenments.” (R 952). He
further stated that it was his opinion that M. Peede comm tted
t he nurder while under the influence of extreme nental and
enoti onal disturbance (R 950).

The extent of Dr. Kirkland' s testinony can be summari zed in
a single question and answer about M. Peede’s nental state:

Q Were you able to identify in M. Peede any,
any[sic] recogni zabl e nental illness?

23



A: | felt, and | continue to feel, that M.

Peede has certain, certain type of character structure

that he is maybe, in lay terns, he's sort of a tough

guy, macho, explosive at tinmes. But | was nost

inpressed with certain rather strong paranoid el enents

t hat devel oped into a scenario involving the two

wi ves, and which | think played a |arge part in

Darl a’ s deat h.

(R 951-2). And, on cross-examnation, the State inpeached and
mnimzed Dr. Kirkland s testinony based on the fact that his
opi nion was based solely on M. Peede’ s self-report and no

medi cal or ot her background information; not even the letters
provided by his famly (R 954-6).

The jury recomended death by a vote of eleven to one (R
1247) .

The trial court sentenced M. Peede to death on March 23,
1984, finding that the aggravating circunstances of a prior
violent felony and the of fense being conmtted in a cold,
cal cul ated, and preneditated manner had been established and
wer e not outwei ghed by the sole mtigating factor that M. Peede
was under the influence of extreme nental or enotion disturbance
at the time of the offense (R 1263-5). In weighing the nental
health mtigation, the trial court mnimzed the inport of the

statutory mtigator: “Viewing the testinony of Dr. Robert

Kirkl and that the Defendant experienced a specific paranoia that
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the victimand his ex-w fe, Ceral di ne Peede, were posing in nude
magazi nes, the Court, giving the Defendant the benefit of the
doubt, will consider it a mitigating circunstance.? (R 1264).
Thus, the court also mnimzed Dr. Kirkland s testinony because
it was based solely on self-report. |In terns of other
mtigation, the trial court gave no weight to the letters sent
by M. Peede’s famly (R 1265). No other mtigation was found
by the trial court (1d.).

Dl RECT APPEAL

On direct appeal, this Court struck the aggravating
circunstance that the nurder had been commtted in a cold,
cal cul ated an preneditated manner:

Al t hough we find that the evidence of prenmeditation is
sufficient to support a finding of prenmeditated
nmur der, there was no show ng of the heightened
prenmedi tation, calculation, or planning that nust be
proven to support a finding of the aggravating factor
that Darla's nmurder was cold, calcul ated, and
preneditated. The record supports the concl usion that
Peede intended to take Darla back to North Carolina as
a lure to get Geraldine and Calvin to cone to a
| ocati on where he could kill them It does not
establish that he planned fromthe beginning to rnurder
her once he had conpleted his plan in North Carolina.
By prematurely nmurdering her at the time he did, he
elimnated his bait.

Peede v. State, 474 So. 2d 808, 817 (Fla. 1985). However, this

During the trial, Geraldine Peede denied ever taking nude
phot ographs or posing in any “Swi nger” type nagazines (R 1268-
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Court concluded that the remaining two aggravating factors:
prior violent felony conviction and commtted in the course of a
ki dnappi ng, outwei gned “the one marginal mtigating
circunmstance” found by the trial court. 1d. at 818.
POSTCONVI CTI ON PROCEEDI NGS

After this Court remanded M. Peede’s case for an
evi denti ary hearing, postconviction counsel requested that the
circuit court determne if M. Peede was conpetent to proceed.
Experts were appointed and hearings were held on March 24, 2003.°
During the hearings, four doctors testified regarding M.
Peede’ s conpetency. Two doctors found M. Peede to be
i nconpetent due to his inability to assist postconviction
counsel (PG R2. 1452, 1488). The other two doctors could not
make a di agnosi s because M. Peede refused to see them (PC-R2.
1464, 1468). However, those doctors could not rule out the
possibility of M. Peede being unable to assist his counsel (PC-
R2. 1464, 1468). The court determ ned that M. Peede was
conpetent to proceed on June 22, 2000 (PG R2. 0128).

After the hearing, the circuit court granted M. Peede’s

counsel’s notion to withdraw (PC-R2. 1286-1287). New counse

9, 1272-3).
3At the hearing M. Peede requested that new counsel be
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was appointed to represent M. Peede (PC-R2. 1385).

M. Peede’s new counsel also believed M. Peede was
i nconpetent to proceed. Postconviction counsel related
information to the court regarding their contacts with M.
Peede: New counsel explained to M. Peede that they required
input fromhimin order to prepare for his evidentiary hearing,
during a tel ephone conversation on Novenber 6, 2001 (PC-R2.
1394). M. Peede’s response to counsel was, “there is nothing
wong wiwth ne and I'’mnot going to talk to anybody. |’ m not
crazy.” (PGR2. 1d.). Subsequently, M. Peede s counsel net
with M. Peede in person at Union Correctional Institution on
Novenmber 13, 2001 (PG R2. 1d.). M. Peede informed counsel that
it was very difficult for himto tal k about hinself and began to
weep (PG R2. 1395). Counsel’s attenpts to calm M. Peede failed
and he becane increasingly enmotional (PC-R2. 1d.). M. Peede
related that there are “things that | don't |ike about nyself.”
(PGR2. 1d.). Suddenly, M. Peede’'s facial expression altered
and he began yelling “it’s alie, it’s a lie” and began
hyperventilating (PC-R2. 1d.). His face reddened and he told
counsel, “if Darla | oved ne, then she woul d have never posed for

por nographic pictures.” (PC-R2. 1d.). As M. Peede tal ked, he

appointed to represent him
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began shaking (PC-R2. 1d.). Wen he finished his explanation,
he began crying uncontrollably (PGR2. 1d.). For the next ten
m nutes, M. Peede stood in a corner facing the wall with his
back toward counsel (PC-R2. 1396). He continued to shake (PC
R2. 1d.). M. Peede did not respond to attenpts to confort him
(PGR2. 1d.). After several mnutes, he sat down (PC-R2. 1d.).
He was silent (PC-R2. 1d.). Then he began crying again and got
up and went to the corner (PGR2. 1d.).

Addi ti onal |y, postconviction counsel was aware that M.
Peede had a history of bizarre behavior when di scussing his
life. For exanple, during a neeting with Dr. Teich, defense’'s
mental health expert, M. Peede becanme so upset that he
repeat edl y banged his head against the table. Dr. Teich had to
restrain M. Peede fromhurting hinmself by cradling M. Peede’s
head in Dr. Teich's hand. (PG R2. 1502-1503)

The court ordered a conpetency eval uati on and appoi nted Dr.
Berns to conduct the evaluation (PC-R2. 1219). The court
ordered M. Peede noved to the Transitional Care Unit (TCU) to
better facilitate the conpetency proceedings (PCR2. 1563).
During his stay there, M. Peede was nonitored by Departnent of
Corrections enployee, Dr. Frank. Dr. Frank was never instructed

to performa conpetency eval uation of M. Peede.
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A second conpetency hearing was held on July 18, 2003. The
only witness called to testify at the hearing was Dr. Frank
Dr. Frank expl ained that he eval uated and nonitored M. Peede
for signs of nmental illness and to determne if M. Peede could
mai ntain the activities of daily living (PCR2. 0539). Dr.
Frank considered M. Peede to be conpetent even though he did
not consider the factors related to conpetency to proceed in
post convi ction proceedi ngs (PC-R2. 0542). Additionally, in
response to the court’s questioning M. Peede’'s ability to
assi st postconviction counsel, M. Peede stated: “Truth is, it

hurts too nmuch. So |I'm not thinking about it, and I don’t want

totalk about it . . . | don’t think about it and I don’t talk
about it. That's the end of it. |If you want to kill ne, kil
me. That’s it. I’mthrough with it.” (PC-R2. 0553). The

circuit court found M. Peede conpetent. M. Peede appeal ed the
circuit’s finding of conpetency on Septenber 2, 2003, prior to
his evidentiary hearing. This Court dism ssed M. Peede’s

appeal as prematurely filed. Peede v. State, 868 So. 2d 524

(2004) .
An evidentiary hearing was held on Novenber 10 and 12, 2003
and January 12 through 14, 2004, on M. Peede’s clains of

i neffective assistance of counsel in both the guilt and penalty
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phases, a Brady v. Maryland, that M. Peede was inconpetent at

the tinme of his trial, and was deprived of a neaningful nental

health expert in violation of Ake v. &l ahona.

At the evidentiary hearing, evidence was presented
regardi ng two key pieces of excul patory evidence which were
never disclosed to trial counsel. Additionally, evidence was
presented establishing substantial mtigation which was
available at the time of trial but never investigated or
presented to the jury or the judge who sentenced M. Peede to
deat h.

The evidence in mtigation establishes that: Robert Ira
Peede was born on June 30, 1944 to Florentina (Tina) Brown Peede
and John Ira Peede (PC-R2. 234). They lived in North Carolina,
and he had no other siblings (PC-R2. 1d.). VWhile his famly
appeared stable and well-to-do, that was only their public face.
John Peede was known to have nunerous affairs during his
marriage to Tina (PC-R2. 620-621). Because of this public
hum |iation, Tina began to drink (PGR2. 1d.). She also
retaliated by having affairs of her omn (PCR2. 1d.). As Robert
grew up, he was constantly surrounded by his parents’ |ack of
fidelity and sexual inproprieties which had a profound inpact on

his own rel ationships (PC-R2. Id.).
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M. Peede’s relationship with his nother was especially
contentious because she took nost of her frustration out on her
only child, Robert (PC-R2. 573-575, 594, 619). Robert, as the
only child, was under extreme pressure fromhis nother to exce
in his education (PC-R2. 238-239). Wen he failed to learn at a
fast enough pace or bring hone the best grades, his nother would
beat him (PC-R2. 239-241). Tina s sister, Nancy, who lived with
t he Peedes nost of Robert’s chil dhood recall ed several beatings
Robert suffered because he could not |earn as other children did
(Id.). It seened |ike the beatings had nore to do with Tina's
nood rat her than m sbehavior (PC-R2. 241). Tina becane so upset
at Robert over his poor education, that she began to beat him
several times a week for no reason (PC-R2. 239-241). The
rel ati onshi p between nother and son rapidly deteriorated.

Robert Peede al so suffered extrene physical inpairnents
during his teenage years through his early adulthood. He
devel oped scoliosis and was hospitalized for six nonths in a
body cast (PG R2. 243). CQutside of his Aunt Nancy, no other
famly menbers visited him (PC-R2. 1d.). M. Peede also
suffered froma rare skin condition which would cause his hands
and feet to blister if any pressure was placed on them (PC-R2.

235- 236, 290-291, D Exs 15 & 16). Due to this, he was unable to
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wal kK wi thout extreme pain (ld.). In nost instances, he had to
be carried around in a wagon to prevent his skin fromblistering
and peeling off. (Id.). \Wen not traveling in the wagon, he was
physically carried by his nother (D-Ex. 241). M. Peede al so
requi red speech therapy to assist in his problens speaking (PG
R2. 237).

These disabilities had a profound i npact on Robert Peede’s
adol escence. While he was close with his two cousins, M chael
and Lynwood Brown, he was unable to play with themin any
meani ngful way (PC-R2. 311-314). Wi le they played baseball and
participated in other activities, he was rel egated to his wagon
wat ching fromafar (PC-R2. 292, 314). 1In an effort to
conpensate for his physical handi caps, M. Peede was very
generous with his noney and possessions (PC-R2. 241). He would
often give his friends cash or buy them whatever they wanted in
an effort to feel included (PC-R2. 292).

Wien M. Peede’ s generosity failed to gain the friends he
so desperately wanted, he began taking the blanme when his
cousins m sbehaved (PC-R2. 241). Even when it was obvious the
M. Peede could not be involved with certain actions, he stil
accepted responsibility for other’s conduct. This would often

result in further beatings fromhis nother who saw this as his
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continuing failure to live up to expectations (PG R2. 238). For
exanpl e, once, his cousin M chael broke an expensive toy and M.
Peede told everyone he did it so that he would take the beating
over his cousin (PG R2. 241). \Wen Nancy confronted hi m because
she saw M chael break the toy, he continued to state that it was
he who broke it (1d.).

Many of M. Peede’'s famly nenbers recogni zed the he
suffered fromnental problens. Robert Peede was easily
mani pul ated, very noody, and woul d keep things bottled up inside
until he would often explode in loud rants (PG R2. 296). Oten
famly nmenbers woul d never know what to expect from one nonent
to the next wwth M. Peede’s behavior (PG R2. 296-297). These
epi sodes caused Tina to take himto a psychiatrist when he was
eight or nine years old (PC-R2.627). Robert would be treated by
this doctor twice a week for several years (PGR2. 1d.). And,
it was |l earned that some M. Peede’s chil dhood trauma resulted
fromhis witnessing his father skin mnks after they hunted (PC-
R2. 242). M. Peede explained that he could not understand why
his father was hurting such beautiful animls (PGR2. 628).
However, the treatnent sessions did not curtail the extrenme nood
swings in M. Peede s experienced (PC-R2. 628).

M. Peede also had a difficult tinme interacting with wonen.
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While his cousins, with whom he was very cl ose, were socializing
and dating, M. Peede was extrenely awkward around wonen (PC-R2.
293). He constantly questioned his own sexual adequacy in his
romantic relationships (PG R2. 293, 315-316). However, he felt
t hi ngs were changi ng when he nmet Kay Al bright (PG R2. 316, 294).
Al t hough she was ei ghteen and he, only sixteen, they soon began
to date (PG R2. 294). Soon afterwards they married (PC-R2.
Id.). M. Peede stayed in school while they were married. The
couple lived with M. Peede’ s parents (PG R2. 244-245).

Life began to stabilize for M. Peede after his nmarriage.
M . Peede becane a father at the age of 17 when his son, M chael
Peede, was born (PG R2. 598). A new father, M. Peede was not
even ei ghteen years of age. However, his joy was short |ived
because Kay |left M. Peede a few years after Mchael’s birth to
reunite with a former boyfriend (PC-R2. 245). She soon noved to
California, with their son (PC-R2. Id.). M. Peede did not see
his son for a long tine afterwards (PCGR2. 1d.). He took the
col l apse of his marriage very hard (l1d.). H s relationship with
his first wife caused himto further question his sexuality (PC-
R2. 599). Because he had seen his parents consi stent
infidelity, and then his own wife I eft himfor another man, M.

Peede doubted the loyalty of wonen (PC-R2. 597-598, 602, 610).
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While he greatly wanted to be in a relationship, he was unabl e
to trust any woman to be faithful to him(PGR2. 1d.). M.
Peede’s conflict with wonen caused himto attenpt suicide by
shooting hinself in the stomach; he believed he was saving his
girlfriend the trouble (PG R2. 662).

However, M. Peede did marry again. This tinme to a worman
named Ceral dine. However, their relationship was far from
har noni ous. Geral dine would often insist that M. Peede spend
all his time outside of work with her (PG R2. 296). Hi s cousins
and many of his friends did not get along with Geral di ne which,
once again, alienated M. Peede fromhis social circle (1d.).
M. Peede’s friends were not allowed to conme to his house while
his wife was there. His friends nicknaned his wife “Death Ray.”
(rd.). Anot her reason that M. Peede’ s friends ceased
interacting with himwas that he began accusing them of sl eeping
withis wife (PGR2. 297, 320). Even though they constantly
told M. Peede that they did not like his wife and woul d never
betray himin such a way, he still believed they were having
affairs with his wife (1d.). On sone occasions, these
confrontations with his friends becanme viol ent and caused M.
Peede to further isolate hinself (PG R2. 297). During the

evidentiary hearing, M. Peede could not resist scream ng at
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John Logan Bell because M. Peede believed Bell had slept with
Geral dine and fathered one of M. Peede’ s children, even though
that was not true and inpossible. (PCR2. 273-278).

As an adult, M. Peede’'s |ife took a drastic turn with the
death of his nother. Because of the stresses in her own
marri age, Tina Peede began drinking even nore heavily and taking
Val ium (PC-R2. 247-248). Her sister, Nancy often found bourbon
and whi skey bottles laying around the house (1d.). M. Peede
was very concerned about his nother’s increased al coholism (PG
R2. 249). In an attenpt to force her to stop drinking, he
refused to allow his children to visit her (1d.). Tina saw this
as another failure in her omn life (PGCR2. Id.). After a fight
bet ween Geraldine and Tina, in which M. Peede interjected and
refused to allow his nother to see her grandchildren, Tina shot
herself in the head wth a shotgun (PC-R2. 249). M. Peede’s
aunt, Nancy, cleaned up Tina's honme afterwards (PC-R2. 1d.).
She found enpty vodka and bourbon bottles along with Valium
pills all over the floor (PCR2. 1d.).

After his nother’s death, M. Peede could no | onger cope
and he set off for California (PG R2. 250).

While in California, M. Peede visited with his son (PC-

R2.600). However, M. Peede soon found that he could not cope
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with being around his first wife and he set off again (PG R2.
Id.). Wile at a bar in Eureka, California, he got into a fight
with the bartender when the bartender tried to kick out an
underage woman (PC-R2. 607). M. Peede shot two nen who chased
hi mout of the bar (PC-R2. 1d.). He was charged with hom cide
and assault and pled guilty (PG R2. 929-934). He was sentenced
to eight years in prison (R 1d.).

VWhile in prison, M. Peede’'s nental health problens
escal ated. He was di agnosed wth schi zophrenia and reported
del usions involving his ex-wi ves (PG R2. 1221-8). He expl ai ned
t hat Ceral dine was posing in “sw nger” magazi nes (PG R2. 253).
Al t hough the nmagazi ne photos show no faces, he insisted that it
was her because of the nunber of bricks in the fireplace behind
the wonman in the picture (PCR2. 254). Wen his aunt, Nancy,
visited himin prison, she could not believe M. Peede’s nental
state (PC-R2. 252). He insisted that she | eave at once before
t he “people” get her (1d.).

After being released fromprison, M. Peede nmet Darl a.
They married ten days later (PG R2. 609). Darla soon realized
that M. Peede had serious psychol ogical problens (D Ex. 7).
Darla wanted M. Peede to obtain psychiatric help as soon as he

returned to North Carolina (D Ex. 7). However, that help never
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camre. Darla went to live with her daughters in Mam, Florida
soon after M. Peede returned to North Carolina (PCGR2. 611).

M . Peede hoped to reconcile with her, but his delusional
bel i efs about her infidelity clouded his thinking about his wife
(PGR2. 613). On the trip fromMam to North Carolina, M.
Peede stabbed his wife, killing her (PGR2. 616). M. Peede
expressed his overwhel m ng renorse about killing Darla (PC R2.
1d.).

Al so, during the evidentiary hearing, several experts were
called to give their assessnent of M. Peede’s nental condition.
Dr. Faye Sultan, a psychologist, not only interviewed M. Peede
on several occasions, but nmet with several fam |y nenmbers and
revi ewed extensive nedical records detailing M. Peede’s
physi cal and psychol ogical inpairnments. After reviewing this
i nformati on, she opined that M. Peede “net[] all of the
di agnostic criteria for Delusional Disorder, Jeal ous Type, which
is one of the psychotic disorders.” (PGR2. 639). This Axis I
di sorder is described as “a presence of one or nore nonbizarre
del usions that persist for at |least a nonth, a del usional belief
that is sinply not true. Apart fromthe direct inpact of the
particul ar del usi ons, psychosocial functioning may not be

mar kedly i npaired and the behavior of the person m ght not be
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obviously odd or bizarre.” (PC-R2. 639-640). M. Peede was al so
di agnosed wth an Axis Il, Paranoid Personality D sorder (PC-R2.
652) .

Dr. Brad Fisher, who also evaluated M. Peede, agreed with
Dr. Sultan’s diagnosis (PG R2. 777-778, 782). Dr. Fisher
testified about the pervasiveness of M. Peede’'s psychosis over
time (PGR2. 777-778, 782). As to the delusional disorder
di agnosis, Dr. Fisher testified:

[H e s paranoid generally but he has Del usi onal

Di sorder, 297.1, in particular areas, which his are in

the area of paranoia that are related to jeal ously.

So you say he’s got a problemgenerally, this

paranoi a. But he has a delusional disorder, a nore

pronounced nental disorder when it gets into the area

of jealously and paranoi a.
(PG R2. 784). Dr. Fisher explained that M. Peede’ s paranoia
was identified by previous doctors who eval uated M. Peede
during conpetency eval uations, and fromthe statenents of
friends and famly throughout his life (PC-R2. 786).% And, based

on Dr. Fisher’s assessnment, M. Peede’ s paranoid personality and

del usi onal di sorder were well established prior to the murder of

“Both Drs. Berns and Krop di agnosed M. Peede as suffering
froma paranoid disorder during their evaluations (PC-R2. 1221-
8). Additionally, Dr. Fisher reviewed statenments from M.
Peede’s famly and friends regardi ng past manifestations of
paranoi d behavior. Also, his analysis of past nedical records
supported his findings (PG R2. 780).
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his wife (PC-R2. 787-788).

Dr. Fisher testified further regardi ng the thoroughness of
Dr. Kirkland' s evaluation prior to and during M. Peede’'s trial®:

He speaks in his reports to the same — this sane

del usi onal system He had del usi onal probl ens and

paranoia. But when it cones to the testinony, the

testinmony did not speak to these del usi onal systens,

the delusion itself or the delusional systens.

Neither did it speak to how this del usi onal process

and the paranoia mght have related to the crine. So

t hat whereas he had themin the report, or at |east he

spoke to the delusional issue and to the paranoia, it

didn’t conme out and neither was it connected with a

crime in the actual testinony that he gave.

(PG R2. 791).

Dr. Fisher also testified to the norns, back in 1983 for
conducti ng psychol ogi cal eval uations, since he also eval uated
patients in that tinme period. This included going beyond just
the informati on obtained froma patient. “[L] ook beyond j ust
self-report, especially in these forensic cases where the
possibility of malingering is there. And this is al nost always
done through records that are there.” (PGR2. 792).

Dr. Frank, who was enpl oyed by the Florida Departnent of

Corrections, Transitional Care Unit, at the tine he eval uated

M. Peede, and called to testify by the State, also agreed that

°Dr. Fisher reviewed Dr. Kirkland’s two reports and his
trial testinmony (PG R2. 790).
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M. Peede suffered from Del usi onal Disorder of the Jeal ous Type®
(PG R2. 967).

Even the State’s other expert, Dr. Sidney Merin, diagnosed
M . Peede as a paranoid personality disorder. And while Dr.
Merin disagreed with the other experts about the diagnosis of
del usi onal disorder, he testified that they perfornmed thorough
and “good” evaluations (PG R2. 931). Further, Dr. Merin did not
have the opportunity to nmeet with M. Peede and only relied on
background i nformation for his assessnment (PC-R2. 883-888).

As to statutory nental health mtigation, three of the four
experts who testified at the evidentiary hearing, found that M.
Peede qualified for the statutory mtigator that he was under
the influence of an extreme nental or enotional inpairnent at
the tinme of the offense.” Unlike, Dr. Kirkland s opinion at
trial, the nental health experts who testified at the
post convi ction hearing based their opinions on a conprehensive
eval uation of M. Peede, including interviewing him testing,

background materials and collateral information (PC-R2. 587-593,

°Or. Frank nonitored M. Peede for a period of three nonths
during his stay at the Transitional Care Unit. During that
tinme, he had three formal evaluations with him (PC-R2. 958-959).

"This was the opinion of Drs. Sultan, Fisher and Frank (PG
R2. 657-658, 793, 452).

41



779-783, 957-960, 961-966). Additionally, both Drs. Fisher and
Sultan opined that M. Peede also qualified for the statutory
mtigating circunstance that due to his nental inpairnent, he
was unable to conformhis conduct to the law (PC-R2. 797, 658-
659). They opined that the pervasi veness of his del usional
di sorder fully manifested itself during the tine that M. Peede
st abbed his wfe (PC-R2. 650-796). Drs. Sultan and Fi sher
expl ai ned how M. Peede believed that Darla Peede and his ex-
w fe, Geraldine Peede, had been grossly unfaithful to him by not
only having affairs with his famly and friends, and al so posing
in “Sw nger” magazines (PG R2. 787, 789-790, 646-651). And, how
Darl a Peede’ s constant denials of such behavior enraged M.
Peede to the point where he suffered a psychotic break (PC-R2.
648, 769-770). Both experts, review ng the extensive
docunentary and testinoni al evidence, found anple proof of M.
Peede’ s del usi onal system whi ch played a key part in his violent
behavi or (PC-R2. 787, 789-790, 646-651).

At the evidentiary hearing, Joseph DeRocher, forner Public
Def ender for Orange County, testified that he ultimately
assigned hinself to assist Theotis Bronson in representing M.
Peede (PC-R2. 383). Initially, M. DuRocher did not believe M.

Peede’ s case woul d be prosecuted as a death penalty case and
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t hus, only one attorney, as opposed to the standard two
attorneys, was assigned to represent M. Peede (PC-R2. 380).
M . DuRocher expl ai ned that he becane invol ved about a nonth
before the trial, when M. Peede had been offered a pl ea deal
for life in prison if he pleaded guilty (PCGR2. 383).

Theoti s Bronson was an assi stant public defender when he
represented M. Peede (PC-R2. 450). This was his first capital
case (PG R2. 381).

Trial counsel testified about their investigation into the
case, in general, and M. Peede’ s background, specifically. As
to background information, a request was nade for the records
about M. Peede’s prior convictions in California (PC-R2. 385).
Trial counsel received a response indicating that the file was
“vol um nous” and |isted several additional state agencies who
woul d have records on M. Peede (PC-R2. 440; S Ex. 112-113).
While the trial investigator did obtain signed rel eases from M.
Peede, no further action was taken to obtain the records from
California (PC-R2. 441). Thus, M. DuRocher, penalty phase
counsel admtted that he never saw the files fromCalifornia
(PG R2. 407). The trial investigator also contacted friends and
famly nmenbers of M. Peede (PG R2. 393). Notes in trial

counsel’s files docunent tel ephone conversations between he and
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Percy Brown, Nancy Wagoner, and several other people in North
Carolina (S Ex. 117-118, 121).%® However, after trial counsel’s
initial contacts with sone of M. Peede’s famly nenbers and
friends, counsel never spoke to the w tnesses again or requested
that any testify on behalf of M. Peede (PC-R2. 430).° This was
so despite trial counsel’s adm ssion that he would have liked to
have presented live witness testinony at the penalty phase (PG
R2. 447). And, none of the information was provided to a nental
heal th expert (PC-R2. 402-403).

| ndeed, trial counsel |earned that Del mar Brown, M.
Peede’ s uncl e, had information about his nephew

Q M. Brown was telling, was he not, M.
Deprizio the fact that M. Peede had been sent out to

California, that he may have some nental probl ens, but
that he hadn’t received any treatnment, and the extent

8Even though trial counsel traveled to North Carolina to
speak to witnesses listed by the State, he net with none of M.
Peede’s famly and friends to discuss mtigation or background
information (PC-R2. 471).

®Nancy Wagoner, M. Peede’s aunt, called trial counsel
asking if she could help her nephew (S-Ex. 123). M. Wgoner
was M. Peede’s aunt and |lived with he and his parents when M.
Peede was young. She had informed trial counsel about M.
Peede’ s nother’s suicide and the profound affect it had on his
mental stability (PC-R2. 443, 473-474; S-Ex. 6). She expl ai ned
hi s bi zarre behavior after the suicide and her belief that M.
Peede needed psychol ogical help (S Ex. 6). She also stated her
W | lingness to cone and testify on M. Peede’ s behal f as
character witness (PG R2. 474). Trial counsel did not ask her to
testify for M. Peede (PC-R2. 474).
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to which he saw himas being nentally involved is that
correct?

A Correct?
(PG R2. 482)(enphasis added). See also S-Ex. 10. The
i nformati on concerning M. Peede’s nental health problens was
not investigated further or relayed to a nental health expert.

Li kewi se, M. Peede inforned trial counsel that he believed
he had a “split personality”, but this information was not
conveyed to a nmental health expert (PC-R2. 491). M. Peede al so
told his attorney about his belief about the extensive
infidelities of his wives. He explained, in detail, that their
pi ctures were found in sw nger nmagazi nes and the sw nger cl ubs
they went to (S-Ex. 11). M. Peede also told the defense
i nvestigator that he killed his wife because “she nmade hi mcrazy
and he stabbed her.” (S-Ex. 10). M. Peede went on to state
that “he couldn’t renenber when or where he actually killed her.
He just pointed out an area that |ooked good.” (S Ex. 10).

Agai n, none of this informati on was di scussed with a nental
heal th expert (PC-R2. 469-472).

Even M. Peede’s jail records indicated nmental health
probl ens; he had been prescribed Elavil by nedical personnel at
the jail (PC-R2. 469). Trial counsel never obtained M. Peede's

jail records and were unaware that he had been taking nedication
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(PG R2. 404, 469).

After the guilt phase, trial counsel did request that Dr.
Ki rkl and be appointed to conduct an evaluation of M. Peede for
mtigation purposes (PC-R2. 401-402). The order appointing Dr.
Ki rkl and was signed ten days before penalty phase comrenced (R
1240). No background information or collateral information was
provided to Dr. Kirkland and Dr. Kirkland conducted no testing
(PG R2. 402-403).

As to M. Peede’s Brady claim he introduced evidence that
Darla’ s diary and files fromhis conviction in California had
been suppressed by the prosecutors in his case.

Darl a Peede’s diary contained entries that nade clear that
she wanted to reconcile with her husband and assist himin
obtaining nental health help (D Ex. 13-19). Neither M. Bronson
nor M. DuRocher believed that he had seen the diary until just
before the evidentiary hearing (PG R2. 388, 455). M. Bronson
deni ed that he had been told about the diary (PCR2. 456). M.
DuRocher testified that he wi shed he’d had the diary because it
| ooked hel pful and was consistent with the defense’ s theory and
argunent that Darla had willingly agreed to | eave Mam wth M.
Peede (PC-R2. 390, 448). M. Bronson agreed with M. DuRocher’s

assessnent of value of the diary (PG R2. 456-457).
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As to the docunents regarding M. Peede’'s convictions in
California, the docunents concerned the Eureka Police
Departnent’s investigation of the shooting that occurred and
with which M. Peede was charged. The Eureka Police Depart nent
conducted an extensive investigation, which included sending
personnel to North Carolina to interview M. Peede’'s famly
menber and friends. John Logan Bell, Jr., provided a statenent
to | aw enforcenent in which he explained M. Peede’s behavi or
after his nother’'s suicide. He told | aw enforcenent:

After his nother conmtted suicide, Robert took
it very hard, due to the fact that they were very
close. And he blamed hinself | think for it, and .

got extrenely paranoid. And blaned hinself for the

: t hought that he was directly responsible for her

shooting herself. And took it very hard.

(D-Ex. 17)(enphasis added). The reports contained in the police
file concerned background i nformation about M. Peede, his
nmental health and the circunstances of the crinmes commtted in
California. They contain classic mtigating evidence.

Both trial counsel testified that they did not recal
receiving the statenments made by M. Bell or others (PC-R2. 408-

409, 457-458).

SUVVARY OF ARGUMENT

1. M. Peede was and is not conpetent to proceed during

hi s postconviction proceedi ngs and evidentiary heari ng.
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2. M. Peede was deprived of effective assistance of
counsel at the penalty phase of his capital trial. Trial
counsel unreasonably failed to investigate and present
conpel ling and substantial mtigating evidence. Famly nenbers
and friends were willing to speak to trial counsel and di scuss
M. Peede’'s tragic and difficult life. But, trial counse
failed to obtain the conpelling mtigation or present it to the
jury and judge who sentenced M. Peede to death. |ndeed,

W t nesses were avail able who offered to testify on M. Peede’s
behal f, but, trial counsel failed to secure their testinony.

In addition, trial counsel was certainly aware that M.
Peede suffered from sone formof nental health problem M.
Peede told trial counsel this hinself. Yet, trial counse
failed to discover M. Peede’ s extensive history of
psychol ogi cal inpairnents. The failure to obtain vol um nous
records of M. Peede’ s psychol ogi cal problens deprived hi m of
the effective assistance of counsel to which he was entitled
during the penalty phase of his trial.

3. Furthernore, M. Peede was deprived of the effective
assi stance of a nental health expert at his capital trial.

Evi dence shoul d have been presented about M. Peede’ s nent al

state at both the guilt and penalty phases of his capital trial.
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The evidence regarding M. Peede’ s nental problems woul d have
expl ai ned nmuch about the killing of his wife. And, it would
have provided the jury with a better understanding of M.
Peede’ s bi zarre behavior during trial. Trial counsel was
ineffective in failing to ensure that a conpetent nental heath
eval uation occurred, fromwhich relevant and critical
information and testinony woul d have been obtained. And, also,
M. Peede was denied the effective assistance of a nental health

expert in violation of Ake v. Cklahoma

4. M. Peede was deprived of his rights to due process
when the State failed to disclose excul patory evidence in its
possession to M. Peede. Confidence in the reliability of the
out come of the proceedings is underm ned by the non-di scl osures.
The State possessed evi dence which woul d have rebutted the
State’s theory that M. Peede killed his wife in the course of a
ki dnapping. Due to the State’s non-disclosures, M. Peede was
unable to denonstrate that his wife was determ ned to reconcile
with himand assist himin obtaining nental health treatnent by
per haps the nost powerful evidence of all — her own words as
witten in her diary.

Li kewi se, the State failed to di sclose evidence that woul d

have rebutted the prior violent felony conviction, explained why
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M . Peede received a |l enient sentence in California and provided
classic mtigating evidence of behalf of M. Peede. The
evi dence denonstrates that confidence is underm ned in both the
jury’s verdict of guilt and recomendation that M. Peede be
sentenced to death.

5. M. Peede was deprived of the effective assistance of
counsel at his capital trial. Trial counsel failed to
i nvestigate and prepare evidence that would have made it
i npossible to convict M. Peede of first degree nurder. And,
when curul ative consideration is given to the wealth of evidence
that did not reach M. Peede’s jury, either because the State
failed to disclose it or because trial counsel failed to
di scover it, confidence in the reliability of the outcone is
under m ned.

6. M. Peede’s conviction and sentence are

unconstitutional under Ring v. Arizona.

STANDARD COF REVI EW

M . Peede has presented several issues which involve m xed
questions of law and fact. Thus, a de novo standard appli es.

Bruno v. State, 807 So. 2d 55, 61-2 (Fla. 2001).

M. Peede’'s claimthat the United States Suprene Court’s

decision in Ring v. Arizona, 122 S. Ct. 2428 (2002), applies to
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his case is a question of law. As such, the standard of review

is de novo, as well. See Barnhill v. State, 834 So. 2d 836, 843

(Fla. 2002).
ARGUVENT
ARGUVENT |

THE CIRCU T COURT ERRED I N DETERM NI NG THAT MR PEEDE
WAS COMPETENT TO PROCEED | N POSTCONVI CTI ON

A. THE COURT' S JUNE 22, 2000, DETERM NATI ON THAT MR. PEEDE WAS
COVPETENT WAS UNREASONABLE

1. The Legal Standard For Conpetency

Conpetency to proceed requires satisfying a two-prong test.
That test is nmet upon a show ng of “whether a defendant has
sufficient present ability to consult with his lawer with a
reasonabl e degree of rational understanding - and whet her he has
a rational as well as factual understandi ng of the proceedi ngs

against him” Dusky v. United States, 362 U S. 402 (1960). The

Dusky standard is applicable in capital postconviction
proceedi ngs, when a defendant’s conpetency is suspect. Carter v.
State, 706 So. 2d 873 (Fla. 1997).

Florida Rule of Crimnal Procedure 3.211 outlines the
factors relevant to a conpetency determ nation, including a
defendant’s ability to:

(i) appreciate the charges or allegations against the
def endant ;
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(ii) appreciate the range and nature of possible
penalties, if applicable, that may be inposed in
t he proceedi ngs agai nst the defendant;

(iii)understand the adversary nature of the |egal
process;

(iv) disclose to counsel facts pertinent to the
proceedi ngs at issue;

(v) nmanifest appropriate courtroom behavi or;
(vi) testify relevantly; and

(B) any other factors deenmed rel evant by the experts.
Fla. R Gim P. Rule 3.211

2. The May 24, 2000, Conpetency Heari ng.
a. Dr. Fischer’s Testinony

At the May 24, 2000, conpetency hearing Dr. Brad Fischer
testified that M. Peede is unable to “provide rel evant
i nformati on about his case” to anybody (PC-R2. 1448-1450). Dr.
Fi scher did not see his refusal to discuss the events of the
nmurder “as a |lack of cooperation” he “saw it as a |ack of
ability” (PC-R2. 1458). Dr. Fischer explained M. Peede’s
attenpts “to act like nothing was wong. And all of a sudden,
he snaps when it comes to talk ... about Darla ...” (PC-R2.
1459- 1460) .

b. Dr. Teich's Testinony

Dr. Teich testified that M. Peede is not conpetent “to a
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reasonabl e degree of nedical certainty” (PC-R2. 1488). This
opi nion was based on a thorough review of M. Peede’s background
and records and two lengthy clinical interviews (PC-R2. 1487-
1489). Dr. Teich described the chil dhood physical abuse
suffered by M. Peede at the hands of his nother, the
exacerbation of that abuse due to M. Peede’s rare skin
condition and the effect of his nother’s suicide on M. Peede
(PG R2. 1493-1494). Dr. Teich testified that M. Peede has a
paranoi d personality disorder that |eads to del usional thinking
(PG R2. 1495-1497). Dr. Teich also diagnosed M. Peede with
borderline personality disorder which | eads his thinking to
shift fromrational to psychotic and a depressive personality
di sorder (PC-R2. 1498-1499). Dr. Teich continued to describe

M. Peede’s bizarre reaction to questions about Darla’ s nurder

where M. Peede ran against the wall, then began banging his
head agai nst a wooden table and was “literally scream ng,
grunting like an aninmal, |’'ve never heard (sic) cone out of a

human before” (PC-R2. 1503).

Dr. Teich explained that M. Peede’s main focus is to keep
“hinmself fromlosing control and bei ng overwhel ned by his
enotions” (PG R2. 1506). 1In response to the court’s inquiry

about, M. Peede’s apparent “overall condition ... of
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under st andi ng, rational denmeanor”, Dr. Teich explained that in
reality M. Peede’s decision making is based on his distorted
enptions which create a seemngly rational reason to support

t hose decisions (PG R2. 1511-1512). For exanple, M. Peede is
convinced that his wives were posing nude in sw nger nagazi nes
and it didn't matter how many people told himthose were not
photos of his w ves, “nobody could rationally nmake any
difference in his conclusion; it’s a conclusion he reached first
and then the details were placed on top to support his

concl usion” (PC-R2. 1513-1514).

Dr. Teich informed the court that M. Peede is unable to
consult with counsel, that his rational understanding of the
proceedi ngs is conprom sed due to his underlying belief that the
proceedings really don’'t natter anyway and that he is unable to
testify relevantly.

cC. M. Peede’s Statenments During the Hearing.

Thr oughout the hearing M. Peede denonstrated his inability
to assist his lawers and his irrational thought process. For
exanpl e, when his attorney questioned M. Peede about M. Peede
stopping the interviewwth Dr. Fisher when he asked M. Peede
about the events surrounding Darla s death, M Peede responded:

“Get off that subject. That’s none of your business” (PG R2.
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1478-1479). M. Peede then told his attorney “to go to hell”
(Id.). M. Peede continuously disrupted the hearing.
d. The Court’s Erroneous Determn nation.

The circuit court determ nation that M. Peede was
conpetent was unreasonable in light of the above testinony. The
court’s conclusion that M. Peede’s “overall condition in court
seens to be one of understanding, rational deneanor” because he
is able to provide reasons why he does not wi sh to discuss the
issues in his case (PC-R2. 1511). The court al so concluded that
M. Peede’s refusal to testify because “nobody woul d believe his
testinmony” was a rational, tactical decision (PC-R2. 1508-1509).

The court stated:

Unless we're able to find perfect people to put

t hrough the crimnal justice systemno one is going to

be wi thout some enotional baggage, and going to affect

their ability to act appropriately, to respond

appropriately, to pursue the best avenues fromthe

defense, things of that nature. There is no such

perfect human being left on earth.

(PG R2. 1512-1513).

The court’s conclusions are not reasonable in |ight of the

facts or the law. The | egal standard for conpetency includes,

in part, whether or not the defendant is able to assist counsel,

is rational, and can nmanifest appropriate courtroom behavi or.

The | egal standard utilized by the court was that “we” seemto
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be unable to find “perfect” crimnals and that they all have
“enoti onal baggage” so we can’'t expect too much out of

def endants. Further, the two experts who provided an opinion as
to M. Peede’s conpetency both found himto be inconpetent.
There was no reasonabl e basis to dispute these findings.

B. THE COURT’ S JULY 24, 2003, DETERM NATI ON THAT MR. PEEDE WAS
COVMPETENT WAS UNREASONABLE

1. The Procedures for Establishing Conpetency.

In Carter, this Court held that a conpetency hearing will
be
granted, “after a capital defendant shows there are specific
factual matters at issue that require the defendant to
conpetently consult with counsel.” 706 So. 2d at 875. Once that
requirenent is nmet, the trial court nust order a conpetency
hearing, conplying with the guidelines set forth in Florida
Rul es of Crimnal Procedure 3.210 through 3.212. Rule 3.210 (b)
states that a defendant be exam ned by not nore than three but
no less than two experts. Also, when experts draft reports
docunenting their results, those reports nust conply wth Rule
3.211.

2. M. Peede’s Inability to Assist Counsel.

Post convi cti on counsel provided a basis for questioning M.

Peede’ s conpetency during postconviction proceedings. During
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the initial meeting between M. Peede and Attorney Kenneth
Mal ni k, M. Peede becane extrenely agitated and di straught when
counsel attenpted to discuss the substantive matters of the
case. Repeated attenpts by counsel to speak with M. Peede
regardi ng evidentiary hearing clainms were unfruitful.® M.
Peede’ s assistance was vital in preparing for the evidentiary
heari ng as the hearing enconpassed factual clainms regarding
i neffective assi stance of counsel both in the guilt and penalty
phases, mtigation involving his childhood, and a prior
convi ction.

Recogni zing that M. Peede net the factual basis to support
a conpetency evaluation, the circuit court appointed one
psychiatrist, Dr. Alan Berns, to evaluate M. Peede. M.
Peede’ s eval uati on was schedul ed for March 12, 2002. Dr. Berns
met with M. Peede and his |egal representatives. During the

eval uation, M. Peede accused Dr. Berns of being, “a hitman for

%While M. Peede has had a prior conpetency eval uation, and
been found conpetent, that fact should not prejudice his second
claimof inconpetence to proceed. For as in a trial situation,
“the evidence nust indicate a present inability to assist
counsel or understand the charges.” Medina v. Singletary, 59
F.3d 1095, 1107 (11'" Gir. 1995).

“These clains are factual in nature requiring the
assi stance of the client. They do not fall within the exenpt
| egal clainms which do not necessitate a defendant’s assi stance
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the state, you' ve killed three people.” (PC-R2. 1543). Wile
under st andi ng who hi s counsel was, M. Peede had no

conpr ehensi on of the purpose of the exam nation. He believed
that Dr. Bern's exami nation was for insanity rather than
conpetency (PC-R2. 1d.). Wen Dr. Berns’ questions turned to a
di scussion of the nmurder, M. Peede stated, “I won’t discuss it.
If I want it, nental pain.” (PGR2. 1d.). The exam nation cane
to an abrupt end when Dr. Berns persisted in trying to get M.
Peede to discuss the facts of his case (1d.). After Dr. Berns
was unable to make a diagnosis of M. Peede based on his
nmeeting, he recommended that M. Peede receive an in depth
forensic evaluation (PC-R2. 1545). The State and postconviction
counsel stipulated to the transfer of M. Peede to the TCU at
UCl (PC-R2. 1563).

Dr. Calderon’s attenpted to exam ne M. Peede at TCU M.
Peede refused to neet with her (PG R2. 1584). After the
encounter with Dr. Berns, M. Peede could not deal with the
possibility of being forced to talk about his case with anyone.

M. Peede is unable to discuss matters related to his
convictions; when he is confronted with this subject he shuts

down. His inconpetence inhibits his ability to di scuss anything

under Carter.
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pertinent to his case.

H's refusal to neet with experts and di scuss his case stens
fromhis nmental inpairnments, which al so make hi mi nconpetent.
An i nconpetent person cannot waive a conpetency hearing by
refusal because their nental state is such that the defendant

truly cannot understand the choice he is making. See Hull v.

Freeman, 932 F.2d 159, 169 (39 CGir. 1991) citing Commonweal th v.

Hi ggins, 492 Pa. 343, 349 (Pa. 1980). M. Peede’'s refusal to
meet with experts constricts his counsel fromeffectively
representing himin postconviction matters.

This Court has recogni zed the inportance of a defendant’s
ability to confer with his postconviction counsel regarding
factual matters.

There can be no question that a capital
def endant’ s conpetency is crucial to a proper
determ nation of a collateral claimwhen the defendant
has i nformati on necessary to the devel opnent or
resolution of that claim Unless a defendant is able
to assi st counsel by relaying such information, the
right to collateral counsel, as well as postconviction
proceedi ngs thensel ves woul d be practically
nmeani ngl ess.

Carter v. State, 706 So. 2d 873, 875 (Fla. 1997). As in trial

situations, the need for a defendant’s assistance assures that
t he proceedings were fair and, “ultimately serves to protect
both the defendant and soci ety agai nst erroneous convictions.”

Watts v. Singletary, 87 F.3d 1282 (11'" Cir. 1996).
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M. Peede’s inability to deal with the facts of his case
makes hi minconpetent to assist his postconviction counsel. He
is unable to help ensure that his trial was just and free of
unconstitutional infringements upon his rights. Finding M.
Peede conpetent, even though his nental instability renders him
i ncapabl e of dealing with the facts of this case, violates the
protections established in Carter.

Further, M. Peede’s bizarre behavior at the evidentiary
heari ng provides proof that he was inconpetent to proceed.
During the hearing M. Peede di srupted the proceedi ngs, shouted
at defense wtnesses and ultimtely requested to be renoved,
whi ch he was (PG R2. 273-289). M. Peede’s inability to
“mani f est appropriate courtroom behavior” further denonstrates
hi s i nconpet ence.

3. Faul ty Eval uations Do Not Meet The Statutory
Requi rement s.

Fla. Cim Pro. 3.211(a)(2) explicitly states the requisite
information to be included in any reports submtted to the
Court. Furthernore, Rule 3.211(d) details what nust be included
inawitten report submtted to the Court. This includes:

(1) identify the specific matters referred for eval uation;

(2) describe the evaluative procedures, techniques, and

tests used in the exam nation and the purpose or
pur posed of each;
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(3) state the expert’s clinical observations, findings,
and opi nions on each issue referred for eval uation by
the court, and indicated specifically those issues, if
any, on which the expert could not give an opinion;
and

(4) identify the sources of information used by the expert
and present the factual basis for the expert’s
clinical findings and opinions.

Under the guidelines set forth in Carter, these rules nust
be followed in a court ordered eval uation of the defendant. The
eval uation conducted in M. Peede’s case is woefully deficient
and is in violation of these requirenents.

The eval uati ons conducted by Drs. Cal deron and Frank fai
to meet the statutory requirenent of Rule 3.210 and 3.212. Dr.
Cal deron’s report is a sparse 2 paragraph synopsis of her
attenpts to see M. Peede (PG R2. 1584). The report does not
expl ai n whet her her attenpts to see M. Peede satisfy the court
ordered conpetency eval uati on or basic psychiatric care. There
is no court order appointing her to evaluate M. Peede for
conpet ency purposes. Since Dr. Calderon is enployed by UCI, it
is uncl ear whether her eval uation was part of her nornal
psychiatric duties or whether she was appointed to conduct a
conpet ency eval uati on.

She relied solely on M. Peede’s assessnent that he does

not need nental health services as a recommendation to renpve
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himfrom further psychiatric treatnent. However, this is not a

justification for determ ning conpetency. As in Lafferty v.

Cook, where the defendant was suffering from paranoi d del usi ons,
the Court found the trial court’s conpetency eval uation
defective. 949 F. 3d 1546 (10" Cir. 1991). “A defendant
suffering fromthis illness may outwardly act |ogically and
consi stently but nonethel ess be unable to nmake deci sions on the
basis of a realistic evaluation of his own best interests.

| ndeed, a defendant operation in a paranoid del usional system
may well believe that he is not nmentally ill.” 1d. at 1555-6.
This is especially true as M. Peede, who suffers fromthe sane
ment al di sorder as Defendant Lafferty.

Also, there is no explicit notice to postconviction counsel
of Dr. Calduron’s attenpts to evaluate M. Peede. S nce it
appears that she was not court appointed, it is questionable
whet her postconviction counsel was aware of her attenpted
evaluations. Unlike Dr. Berns’ report which goes into great
dept h about M. Peede’s prior psychol ogi cal and nedi cal
background, Dr. Calderon’s report shows no understandi ng of M.
Peede’ s history or why he was transferred to TCU.

Dr. Frank nonitored M. Peede during his stay at TCU

However, he never perforned any type of conpetency eval uation
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(PG R2. 539). Moreover, he was specifically told not to do any
type of conpetency evaluation (PC-R2. 540-541). Hi s report does
not neet any of the requirenments of the statute that is why his
testinmony during the conpetency hearing is problematic.

Dr. Frank’s report does not nention whether he found M.
Peede conpetent to assist his counsel, or if he can manifest
appropriate courtroom behavi or during the evidentiary hearing
(PG R2. 1566-1568). No where in his witten report does he
mention conpetency or that his report is for such an eval uati on.
In fact, he did not realize that that was why M. Peede was at
TCU until M. Peede’s counsel infornmed himso, after his
eval uation of M. Peede (PC-R2. 541-542, 555-556). His report
does not nention whether any psychol ogi cal testing was done or
what background materials were studied in maki ng his diaghosis
(PG R2. 1566-1568).

While Dr. Frank did testify at the hearing that he believed
M. Peede to be conpetent, he still questioned M. Peede’s
ability to assist counsel:

| saw nothing that would indicated that he woul d

neet all the criteria for conpetency, with the

possi bl e exception of the issue of being able to give

the information to his attorney. And again, he has

the ability, and that’s what it actually asks there.

Does he have the ability. It doesn’'t say will he.

Actual ly does he understand that he is expected to
di scuss the events surrounding his crinme with his

63



attorney. But then later on | think it says you know,
also that he is able to. So those two things.

| think he understands he’s expected to, he’s
chosen not to, but he is able to, and what’s stopping

himis, | think the words have been used: “too
enotionally charged. It hurts too nmuch to discuss
that.” The thought of going over, you know, the

events around the crinme are greater than the thought
of dying to him

(PG R2. 555-556) (enphasis added). Dr. Frank did not explain
either in his report or during the conpetency hearing on what
grounds he made this diagnosis. H s only justification was that
he had seen and spent tinme with M. Peede (PC-R2. 542).
However, Dr. Frank had no background or collateral evidence to
support his findings or fully assess M. Peede’s nental
condi ti on.

The eval uations of M. Peede are replete with errors. M.
Peede is entitled to a thorough and appropriate evaluation to
determ ne his conpetency to proceed in postconviction.

4. The Conpetency Hearing Did Not Provide a Basis for
Det er m ni ng Conpet ency.

Real i zing that the eval uation conducted by Dr. Frank nay
not reach the statutory standards, the circuit court attenpted
to question M. Peede about his resistence to assisting counsel:

THE COURT: M. Peede, why won’t you talk to your
| awyers about these things?

THE DEFENDANT: Truth is, it hurts too nuch. So
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| don’t think about it, and | don’t want to tal k about
it.

THE COURT: So it’s just a decision. You decided
not to tal k about these things with your attorney
because it’s painful for you; is that what you' re
sayi ng? Enotionally painful for you? D d you hear ny
guestion, M. Peede?

THE DEFENDANT: Sir, | just told you. | don't
think about it. | don't talk about it. That’s the
end of it. If you want to kill ne, kill nme. That’s
it. I'’mthrough with it.

THE COURT: Anything we can - anything el se we
need to address at this hearing?

(PG R2. 552-553). The colloquy between the court and M. Peede
does not provide a basis to determne M. Peede’s conpetency.
Carter requires courts to order evaluations that neet the
statutory requirenents specified. Merely questioning a
def endant about the reason for his inconpetence is not a basis
upon which to support a finding of conpetence. There is no
conpetent, substantial evidence to support the circuit court’s
determ nati on of conpetence.

Because the conpetency exam nations and hearings did not
nmeet the statutory requirenents, M. Peede is entitled to a
conpet ency eval uati on which neets the statutory requirenents.

ARGUMENT | |

MR. PEEDE RECEI VED | NEFFECTI VE ASSI STANCE OF COUNSEL

AT THE PENALTY PHASE OF H' S CAPI TAL TRIAL. MR

PEEDE' S FI FTH, SI XTH, ElI GHTH AND FOURTEENTH ANMENDVENTS
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VWERE VI CLATED

A | NTRODUCTI ON

As explained by the United States Suprene Court, an
i neffective assistance of counsel claimis conprised of two
conponent s:

First, the defendant nust show that counsel’s
performance was deficient. This requires show ng that
counsel made errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant
by the Sixth Amendnent. Second, the defendant nust
show t hat the deficient performance prejudiced the
defense. This requires show ng that counsel’s errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable.

Wllianms v. Taylor, 120 S.C. 1495, 1511 (2000), quoting

Strickland v. Washi ngton, 466 U.S. 668, 687 (1984).

In WIlianms, the Suprenme Court found deficient performance
where counsel failed to prepare for the penalty phase of a
capital case until shortly before trial, “failed to conduct an
i nvestigation that would have uncovered extensive records,”
“failed to seek prison records,” and “failed to return phone
calls of a certified public accountant.” 120 S.Ct. at 1514.

The United States Suprenme Court further explained the

obligations of trial counsel in a capital case in Wggins v.

Smth, 123 S. C. 2527 (2003). In Wggins, the Suprene Court
addressed counsel’s decision to limt the scope of the

i nvestigation into potential mtigating evidence and the
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reasonabl eness of that decision. The Court stated:

[ A] court nust consider not only the quantum of
evi dence al ready known to counsel, but al so whet her
t he known evi dence woul d | ead a reasonable attorney to
investigate further. Even assumng [trial counsel]
limted the scope of their investigation for strategic
reasons, Strickland does not establish that a cursory
i nvestigation automatically justifies a tactical
decision with respect to sentencing strategy. Rather,
a review ng court nust consider the reasonabl eness of
the investigation said to support that strategy.

Wggins, 123 S. C. at 2538 (enphasis added).
Recently, the obligations of trial counsel in investigating
and preparing for a capital penalty phase were agai n addressed

in Ronpilla v. Beard, 125 S. Q. 2456 (2005). |In Ronpilla, the

Suprene Court held, “when a capital defendant’s famly nenbers
and the defendant hinself have suggested that no mitigating
evidence is available, his lawer is bound to nake reasonabl e
efforts to obtain and review material that counsel knows the
prosecution will probably rely on as evidence of aggravation at
t he sentencing phase of trial.” Id. at 2460 (enphasis added).
At issue was trial counsel’s neglect in obtaining the file
regarding a prior violent felony conviction which was to be used
as an aggravating circunstance against M. Ronpilla.

M. Ronpilla s counsel had spoken to their client and
fam |y nmenbers on several occasions but had not received any
hel pful mtigation evidence. M. Ronpilla was eval uated by
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mental health experts prior to trial in an effort to find

mtigation evidence. See Ronpilla, 2456 S.Ct. at 2461.

However, the Suprene Court found that trial counsel’s efforts
fell below and objective standard of reasonabl eness for failing
to obtain records which would have provi ded significant
“mtigation leads.” 1d. at 2468.

Reasonabl e efforts certainly included obtaining the
Commonweal th's own readily available file on the prior
conviction to | earn what the Commobnweal t h knew about
the crime, to discover any mtigating evidence the
Comonweal t h woul d downpl ay and to anticipate the
details of the aggravating evidence the Commonweal th
woul d enphasi ze. Wthout making reasonable efforts to
review the file, defense counsel could have had no
hope of know ng whet her the prosecuti on was quoting
selectively fromthe transcript, or whether there were
ci rcunst ances extenuating the behavi or descri bed by
the victim

Id. at 2465 (enphasis added). Re-enphasizing the inportance of
t he ABA Standards for Crimnal Justice as a nodel for reasonable
conduct, the Supreme Court found that when trial counsel fails
to “conduct a pronpt investigation of the circunstances of the
case[,]” that attorney has failed to provide effective

assi stance.'? |d. at 2466.

2I'n Ronpilla, the Supreme Court |ooks to the 1982 ABA
Standards for Crimnal Justice as the guiding principle for
effective assistance of counsel. These standards would be
applicable to M. Peede’s counsel because his trial comrenced in
1984.
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As the United States Suprenme Court has done, this Court has
al so recognized that trial counsel has a duty to conduct an
adequat e and reasonabl e i nvestigation of available mtigation
and evi dence whi ch negates aggravation. State v. R echmann, 777

So. 2d 342, 350 (Fla. 2000), quoting Rose v. State, 675 So. 2d

567, 571 (Fla. 1996); see also, Hildwin v. Dugger, 654 So. 2d

107 (Fla. 1995). In M. Peede s case, trial counsel failed to

conduct an adequate or reasonable investigation into his case.

B. DEFI CI ENT PERFORMANCE

Under the obligations explained in Wllians v. Tayl or,

Wggins v. Smith, and Ronpilla v. Beard, counsel’s performance

during the penalty phase was deficient. “[l]nvestigations into
mtigating evidence ‘should conprise efforts to discover al

reasonably available mtigating evidence and evidence to rebut

any aggravating evidence that may be introduced by the

”

prosecutor.’” Wggins, 123 S.C. at 2527 (enphasis on
original)(citations omtted). |Indeed, in a sentencing
proceedi ng, “The basic concerns of counsel . . . are to

neutralize the aggravating factors advanced by the state, and to

present mtigating evidence.” Starr v. Lockhart, 23 F.3d 1280,

1285 (8'" Cir. 1994), cert. denied, 115 S. C. 499

(1994) (enphasi s added).
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At the evidentiary hearing, penalty phase trial counsel
expl ai ned the inportance of conducting a thorough and
conpr ehensi ve background investigation to uncover mtigation and
the necessity to prepare a life history for a capital defendant:

Q Ckay. And was it the theory, back in early
1980's, that the preparation for a penalty phase
shoul d begi n upon receipt of the file?

A: Yes.

Q Can you explain to the Court why the -
rationale for that?

A. Surely, You re |looking for mtigation
wherever you can find it. And in-and so, in any case-—
especially in a case like this, where there was
virtually no connection of either M. Peede, the
defendant, or the victim Ms. Peede - Darla Peede,
with Orange County, but other than that, there was no
— and so — any mtigation was going to have to cone
from sonepl ace el se.

And the Discovery becane nost inportant to devel op
contacts that would lead to information going back, if
possible, to M. Peede’s birth, his early education, his
famly life, all those aspects that you normally would have
| ocally that you coul d develop. So we had a hei ght ened
concern, 1'd say, in a case like that. But everything
you're receiving in the trial phase of the D scovery
potentially has a link to the penalty phase. And so - so
we’ re thinking about that fromthe beginning of the case,
yes.

(PG R2. 391-392)(enphasis added). But, despite trial counsel’s
under standi ng of his obligation to uncover mtigation and
prepare a life history for his client, in M. Peede’ s case,

trial counsel failed to investigate the |eads he was | ooking
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for to conplete the social history on their client. There were
several w tnesses and docunents avail abl e which woul d have
provided the very information that trial counsel wanted
regarding M. Peede’s tragic upbringing and |ife and that would
have denonstrated M. Peede’s deteriorating nental health.

As trial counsel explained, because M. Peede was not from
Florida, it was inperative to gather evidence from North
Carolina® and California'*. And, while trial counsel and his
i nvestigator contacted sone witnesses by letter or phone, tria
counsel failed to pursue the valuable mtigating evidence that
was obtai ned by such efforts. For exanple, M. Peede hinself
infornmed trial counsel about nenbers of his famly whomthe
def ense coul d contact, but trial counsel did nothing nore than
speak to these witnesses by phone in brief conversations.

Early in M. Peede' s case, trial counsel contacted M.
Peede’s former trial counsel, M. Parsons, in California, but
did not speak with himor contact the other agencies that had

i nformati on about M. Peede’s prior conviction. M. Parsons,

M. Peede was born and raised in North Carolina; he al so
lived there for much of his adult life.

YAfter his nother’s suicide, M. Peede traveled to
California. It was in California that M. Peede’'s only prior
vi ol ent fel ony conviction occurred.
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M. Peede's trial counsel in California inforned trial counsel
in aletter that:
Further information m ght be secured fromthe Ofice

of the District Attorney, (address omtted) or, you
m ght seek information fromthe Hunbolt County

Probati on Departnment, (address omitted). In addition,
| would assune that the California Departnent of
Corrections should have a file on M. Peede. . . .For
your information, | possess boxes of files,

transcripts, docunments, letters, nmenoranda, and
reports concerning M. Peede, and his case in Hunbol dt
County, noted above.

S-Ex. 3. Tr

al counsel failed to contact any of the agencies
suggested by M. Parsons or pursue the materials that M.
Par sons’ indicated he possessed. The files and records
referenced by M. Parsons contained a wealth of val uable
information. The records not only included statenents of John
Logan Bell, Jr., Eleanor Bell, and Ri chard Batenman, but
California Departnent of Corrections’ files which showed that
M . Peede had been di agnosed as schi zophreni c by nedica
personnel, while he was incarcerated (PC-R2. 1221-8).

| ndeed, the statenent of John Logan Bell, Jr. explained M.
Peede’ s behavior after his nother’s suicide. This event would
have provided a clear indication of the beginning of the
downward spiral of M. Peede’'s nental well -being:

After his nother conmtted suicide, Robert took
it very hard, due to the fact that they were very
close. And he blamed hinself | think for it, and .
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got extrenely paranoid. And blanmed hinself for the
: t hought that he was directly responsi ble for her
shooting herself. And took it very hard.

* * *

: He said that his nother . . . he felt that

he was enough responsible for his nother shooting

herself, as if he had taken the gun and done it

hi nsel f.
(D-Ex. 15) (enphasi s added). The statenent of M. Bell also
i ncluded information about M. Peede’s serious nedical illnesses
while growing up (ld.). This information was significant
because it expl ai ned why M. Peede was so much of a | oner
growi ng up and the inpact that this loneliness had on his early
adol escence and adul t hood.

Li kew se, the California correctional records also include
i nformati on about visits of famly nmenbers, |ike Nancy Wagoner
who visited M. Peede after his arrest. Trial counsel could
have obtained critical mtigation witnesses fromthe records.
Had trial counsel contacted Nancy Wagoner, M. Peede’s aunt and
i nqui red about M. Peede’s nental state while incarcerated in
California, they would have | earned that M. Peede’s appearance
had changed drastically after he left North Carolina. Ms.
Wagoner described himas “real unkept, shaggy old beard and

shaggy hair and frankly, he didn’t | ook |ike he had had a bath.

He just didn't look |ike Robert at all.” (PG R2. 251-252).
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During their conversation at the jail, M. Peede’ s paranoia was

very evident:

Q And what, if anything, did he say to you

when you — when you cane out to see hinf

A: He told nme they were going to kil

ne.

He — okay. Wen you say they were going to

Q
kill you, did he refer to who?

A: No.

Q Was this neeting face-to-face or was this
neeting .

A There was a gl ass between us. He had his

hand Iike this and | had m ne and he was crying and
sayi ng Aunt Nancy, go away, they’'re going to kill vyou,

go away. | said, no one is going to kill ne.

they are. And | said, who is going to kill ne.

He says
He

said, they are. And then, finally, he said prom se,

promse. | said, | promse; |I’"mout of here.
left and I didn't go back.

And |

Q And why did you — you did you | eave hinf

A Because | felt that he was so fragile, that
if I went back after | said | wouldn’t, then he didn't

have anyone left to depend on for the truth.

And it

was best that | |eave himalone and et himtry to

work it out on his own.

(PG R2. 252) (enphasis added). Thus, by obtaining the readily

avai |l abl e records, trial counsel would have known that Ms.

Wagoner visited M. Peede while he was incarcerated, and nay

have had i nformati on about his nental state. | ndeed, she did.

This informati on woul d have been extrenely hel pful
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mtigation and in rebutting the strength of the prior violent
felony aggravator. Much like the case in Ronpilla, where

def ense counsel failed to obtain the file about the prior
violent felony aggravator, trial counsel for M. Peede failed to
obtain the files and records concerning M. Peede’'s prior felony
convictions in California.

Additionally, trial counsel could have provided the
information to Dr. Kirkland so that he could explain the
significance of M. Peede’s being diagnosed as schi zophrenic, as
wel | as expl aining his paranoid conduct which seened to |ead to
both the killings in California and Fl ori da.

Li kewi se, other materials were avail abl e but never obtained
by trial counsel, including M. Peede’s Orange County Jai
records; Durham County, North Carolina Hospital Records; and
Watts Hospital Records (S-Ex. 17). The records woul d have been
easily obtained had trial counsel nade the attenpt. The records
include M. Peede’ s prior diagnosis of schizophrenia, the fact
that he had been prescribed and was taking the drug Elavil while
at the Orange County Jail, his history of blistering on his skin

and its inpact on his childhood, scoliosis, and his attenpted
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sui ci de. *®
In addition, trial counsel had extensive “mtigation |eads”
provided by M. Peede’s owmn famly. Trial counsel contacted
famly nmenbers who provi ded val uabl e i nformati on about M.
Peede’s nental health problens and the roots of his psychosis.
The trial investigator, Doug DePrizio, spoke to Del mar Brown'®,
M. Peede’s uncle, on July 19, 1983 regarding his know edge of
M. Peede. At the evidentiary hearing, trial counsel testified
about those conmmuni cati ons:
Q M. Brown was telling, was he not, M.
Deprizio the fact that M. Peede had been sent out to
California, that he may have sone nental probl ens, but
that he hadn’t received any treatnent, and the extent
to which he saw himas being nmentally involved is that
correct?
A: Correct?
(PG R2. 482) (enphasi s added).
Trial counsel also spoke with Percy Brown and Janes Parler.
Trial counsel spoke with Percy Brown, on February 16, 1984,

after the guilty verdict was returned (PG R2. 431). M. Brown

expl ai ned how Geral di ne Peede stood to inherit two-thirds of M.

5. Peede had previously attenpted to kill hinmself by
shooting hinmself in the stomach (PC-R2. 662).

®\f . Peede provided trial counsel with his uncle’ s nane
(PG R2. 430).

76



Peede’ s trust accounts if he was executed (S Ex. 5). M. Brown
knew of this because he had help set up the trust for M.
Peede’s father (1d.). Had this information been obtained prior
to trial, it could have been used as i npeachnment agai nst
Cer al di ne Peede as bi as agai nst her ex-husband.

And, although trial counsel traveled to North Carolina to
interview witnesses |isted by the State, he nade no attenpt to
interview a single fam |y nenber or friend of M. Peede’s for
mtigating evidence (PC-R2. 471).

Even when w tnesses contacted trial counsel and inforned
themof mtigating information, nothing was done to further
devel op the information, or secure the presence of the w tnesses
for penalty phase. Nancy Wagoner, M. Peede’'s aunt, who was
descri bed by witnesses as M. Peede’s “best friend” contacted
trial counsel and provided information about M. Peede. Later,
just before trial, Ms. Wagoner contacted trial counsel “to find
out if [they] want her here for trial. She believes that if
Robert needs her, either for confort or for a (sic) character
Wi t ness testinony, she should (and wants to) cone.” (S Ex 6).
Counsel wrote “N. \Wagoner — Ready to cone — ". Ms. Wagoner had
told trial counsel that M. Peede’'s “problens stem from

[ mot her’ s] suicide” and that M. Peede would “not kill anyone in
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his right mind” (Id). She also told trial counsel that there
was “sonething terribly wong wR s life” (Id.). Trial counsel
failed to conduct a nore through interview with M. Wgoner,
have her speak to a nmental health expert or testify at M.
Peede’ s penalty phase.

Had trial counsel thoroughly interviewed Nancy Wagoner,
trial counsel would have | earned substantial, conpelling
mtigating information. Unlike any other w tness, M. Wagoner
lived wwth M. Peede when he was young (PC-R2. 234). M.
Wagoner w tnessed the physical abuse M. Peede suffered at the
hands of his parents (PG R2. 238-240, 242). She al so knew of
his serious nedical problens as a child and the inpacts those
probl ens had on M. Peede’s chil dhood and adol escence (PG R2.
235-236, 243-244). Ms. Wagoner knew about the circunstances of
M. Peede’s nother’s al coholism and suicide and the profound
affect the suicide had on M. Peede’s nental stability (PC-R2.
473- 474).

During her conversation with trial counsel, she described
M. Peede’s bizarre behavior after his nother’s suicide. Based
upon her interaction with her nephew, she believed that he
needed psychol ogi cal help (S-Ex. 6). Trial counsel failed to

provide the information that was and i nformati on that coul d have
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been obtained to Dr. Kirkland. M. Wagoner never testified at
M. Peede’s trial, although she was clearly willing and able to
do so.

At trial, counsel submtted letters fromsonme of M.

Peede’s famly and friends. However, the trial court found “no

mtigating factors in the letters”. During the evidentiary
hearing, trial counsel discussed his opinion about the
i nportance of obtaining |live character testinony:

Q And to the best of your know edge, all the

letters that you submtted were as a result of al
t hose people declining to cone to Florida to testify?

A Well, | can’t say conpletely that they
declined. But for what — one reason or another, they
did not cone or one — ny thought was, nopst were unable
to cone, and sone nmay have declined. But | think a
nunber of them were ol der people, and peopl e had ot her
obligations and comritnents that, you know, |ed them
to wite a letter, but not take a cross-country trip

Q Wth respect to Ms. Wagoner and the letters
that 1’ve — correspondence | showed you, didn't she
not indicate that she would be available if needed?
A She did indicate that, yes.
(PG R2. 444-445). Trial counsel specifically testified that he

woul d have preferred to have live witnesses testify, yet, he

made no efforts to secure the attendance of the wi tnesses who
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" Trial counsel’s

did offer to testify, |ike Nancy Wagoner.?!
deci sion to wait until after the guilt phase to prepare for the
penalty phase limted trial counsel’s ability to secure live

W tnesses to testify about M. Peede’s background.

As to nental health mtigation, trial counsel failed to
uncover records and information about M. Peede’'s deteriorating
mental health. And, the information that was di scovered was
never provided to Dr. Kirkland.

Trial counsel did not request that a nental health
eval uation for mtigation be conducted until after M. Peede was
convicted (PG R2. 465). Dr. Kirkland was appointed | ess than

two weeks before the penalty phase (PC-R2. 401). Dr. Kirkland

conducted no testing, reviewed no background records and was

Y"Arguably, Nancy Wagoner’'s testinobny was the nost inportant
and conpelling lay testinony trial counsel could have presented.
Ms. Wagoner knew M. Peede for his entire |ife, knew about his
nment al probl enms and witnessed his deteriorating nmental health
over the years. M. \Wagoner knew that M. Peede’ s parents
physi cal |y abused himas a child. She knew that he suffered
fromserious health problens as a child and teenager. She knew
that M. Peede’s health problens caused himto feel isolated.
She knew that socially he felt inadequate. She knew that M.
Peede’s first wife had been unfaithful to himand left himfor
anot her man. She knew that M. Peede was upset and felt
betrayed when his wife left himwith their son. M. Wgoner
knew about M. Peede’s reactions to his nother’s suicide. She
knew about his delusions regarding his ex-wife and Darl a Peede.
She knew that he was extrenely and irrationally paranoid when
she visited himwhile he was incarcerated in California. And,
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provi ded no collateral information about M. Peede (PG R2. 402-
404). Dr. Kirkland s opinions were based entirely on M.
Peede’s self-report. Trial counsel had information that could
have assisted Dr. Kirkland and certainly could have di scovered
i nformati on about M. Peede’s nental health, but he did not
provide any information to his expert (PG R2. 402-404, 469-474).
The circuit court excused trial counsel’s inadequate
i nvestigation by believing that M. Peede “refused to cooperate
Wi th his counsel” by providing the nanes of potential mtigating
wi t nesses and evi dence (PG R2. 1779).%® However, in fact, M.
Peede did provide trial counsel with mtigating evidence and
names of witnesses (S Ex. 9). M. Peede’s “Interview Sheet”,
dated May 31, 1983, shortly after trial counsel was appoi nted,
reflects that M. Peede informed trial counsel of his “spine
curvature” and “skin blistering” as health problems (S Ex. 9).

He also told trial counsel about his convictions in California

she knew that M. Peede |oved his wife, Darla.

8The circuit court cites no part of the record, including
the exhibits to substantiate such a conclusion. |In fact, the
transcript and record denonstrates that M. Peede did provide
evi dence of mtigation, including witnesses, nanes to his trial
counsel and investigator (PC-R2. 482, S Ex. 10). Likew se, the
circuit court’s order does not contain a single cite to any part
of the record in denying M. Peede. A review of the record and
transcripts denonstrates that the court’s order is directly
refuted by the record and thus, not supported by conpetent and
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(Id.). During this sane interview M. Peede inforned trial
counsel that he believed he had a “split personality” and that
the crimes commtted in California were in “self-defense” (S-Ex.
11). M. Peede also shared his belief that his w fe had been
involved with others in sexual activities, and he based this
bel i ef upon her photographs that appeared in sw nger nagazi nes
(1d.).* M. Peede also signed rel eases for records and
background materials for counsel.

On July 7, 1983, when M. Peede was interviewed by a
defense investigator, he told himthat his parents were
deceased; that he had three children by Geral di ne Peede; his
uncle’s name was Del mar Brown and he resided at “221 Cairne
Streest, Hillsborough, N.C." (S Ex. 10). He also provided nore
details about the convictions fromCalifornia (1d.). And,
again, M. Peede openly discussed his beliefs that Darla and his
ex-wi fe Ceral dine, had posed in pornographic photographs (1d.).

Because M. Peede provided information about his uncle, the

defense investigator was able to contact him |[|ndeed, M.

substanti al evidence.

19'n speaking to M. Peede, trial counsel had to realize
that M. Peede’ s beliefs were not based on reality. There was
no truth to M. Peede’'s statenents. He based his beliefs on the
nunber of bricks in the wall that were in both the photo an his
house.
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Peede’s uncle told the investigator that M. Peede “had sone
mental problems” (S Ex. 10).

Therefore, this is not a case where M. Peede thwarted or
inhibited his trial counsel’s efforts to obtain mtigating
evidence. The record shows that M. Peede assisted tria
counsel . Furthernore, even if M. Peede had been
uncooperative, this does not relieve trial counsel of their
obligation to investigate and prepare for penalty phase. Trial
counsel had an absolute ethical obligation to fully prepare his
defense in both the guilt and penalty phases:

It is the duty of the | awer to conduct a pronpt

i nvestigation of the circunstances of the case and to

explore all avenues leading to facts relevant to the

nerits of the case and the penalty in the event of
conviction. The investigation should always include
efforts to secure information in the possession of the
prosecution and | aw enforcenment authorities. The duty

to investigate exists regardl ess of the accused's

adm ssions or statenents to the | awer of facts

constituting guilt or the accused' s stated desire to

plead guilty.” 1 ABA Standards for Crimnal Justice 4-

4.1 (2d ed. 1982 Supp.).

Ronmpilla, 125 S.Ct. at 2466 (enphasis added). |ndeed, as the
Suprene Court recogni zed, in nost instances, as is the case
here, it is the defendant’s own nental inpairmnment which inpacts
on his ability to assist counsel in preparing the defense, and,

thus, it is crucial to | ook beyond interviews to records which

may contain mtigating evidence. See |d. at 2463.
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And, in M. Peede’'s case, trial counsel did |earn of
mtigation; wtnesses contacted trial counsel, |ike Nancy
Wagoner, but trial counsel failed to pursue, devel op or present
any mtigation for penalty phase. Thus, the circuit court’s
order is not supported by the record.

Li kewi se, the circuit court’s conclusion that trial
counsel’s investigation was adequate because none of the
wi tnesses interviewed would travel to Florida is seriously
flawed. See [1780].2° Trial counsel’s own notes reflect the
wi | lingness of Nancy Wagoner to travel to Florida and testify.
And, a review of trial counsel’s and the defense investigator’s
notes reflect: 1) that the defense investigator ceased
conducting any investigation regarding mtigation after speaking
to M. Peede and two potential mtigation witnesses in July,
1983; and 2) trial counsel spoke to nore that seven w tnesses,
nost of whom were contacted after the guilt phase of the trial
Furthernore, trial counsel failed to obtain any records
concerning M. Peede. The circuit court’s conclusion are in
error.

The circuit court also suggests that calling witnesses to

20Again, the circuit court fails to cite to or attach
portions of the record. |In fact, the record refutes the court’s
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testify nmay have been “less than desirable — and potentially

di sastrous” for trial counsel. However, such a coment does not
excuse trial counsel’s failure to investigate. Trial counse
must thoroughly investigate his case and no strategi c decision

i's possible unless a thorough investigation occurs. Wggins v.

Smith, 123 S. C. 2527, 2538 (2003).

Mor eover, such a comment does not excuse trial counsel’s
failure to collect records and supply information to a nental
heal th expert.?! |Indeed, trial counsel testified that he wanted
to present a nental inpairnent defense at trial:

Q As part of your penalty phase presentation,
were you not trying to show that — that in some ways,
due to his enotional state, that — and a form of
paranoia, that that was as a result — as a result of
that, this hom cide occurred?

A: Yes, that’s what we were trying to do.

Q Were you ever able to question these
W t nesses, or find wi tnesses that woul d suggest that,
for whatever reason, M. Peede deconpensated over the
years or that his personality changed?

A No. We — we may have concl uded t hat
conpari ng what we knew of himas that tinme, conpared
to what — the information that was given to us about
hi s boyhood and youth, but - but we did not have
W tnesses avail able to connect those dots, if you

or der.

2 ndeed, trial counsel could have presented testinony
through his investigator or a mtigation specialist, negating
the need to call the lay witnesses. However, trial counsel
never even consi dered such a strategy.

85



understand, to show a period of deteriorating nental
st at us.

Q Wul d you agree that it would not have been
i nconsi stent with your penalty phase presentation if
such witnesses and testinony existed to be presented?

A: Yes. W — had we found such w tnesses, it
woul d have been highly relevant to show that.

(PG R2. 218) (emphasis added). Thus, had trial counsel had

W tnesses to provide mtigation, |like those who testified at the
evidentiary hearing, contrary to the circuit court’s concl usion,
trial counsel he would have presented their testinony.

Trial counsel failed to investigate M. Peede’ s background
and nental health. A few phone calls does not equal an adequate
and reasonabl e investigation.

C. PREJUDI CE

Prejudice, in the context of penalty phase errors, is shown
where, absent the errors, there is a reasonable probability that
t he bal ance of aggravating and mitigating circunstances woul d
have been different or that the deficiencies substantially

i mpair confidence in the outconme of the proceedings. Strickland,

466 U.S. at 695. “In assessing prejudice, [this Court] nust
rewei gh the evidence in aggravation against the totality of

mtigating evidence.” Wggins v. Smth, 539 U. S. 510 (2003).

At trial, the jury was instructed to consider three
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aggravating circunmstances: 1) M. Peede’ s prior violent felony
convictions from California??; 2) that the nurder was comitted
in the course of a kidnapping; and 3) that the nurder was col d,
cal cul ated and preneditated. On direct appeal, this Court
struck the cold, calculated and preneditated aggravator. Peede
v. State, 474 So. 2d 808, 817 (1985). Thus, in reweighing, this
Court nust consider that a very strong aggaravator is no | onger
present. The mitigation presented at trial, consisted of Dr.
Kirkland s inpreci se and vague reference to M. Peede’s
paranoia. And, while Dr. Kirkland opined that the extrene
mental or enotional disturbance mtigator was present at the
time of the crine, the State discredited Dr. Kirkland s entire
opi nion during cross-exam nation. Likew se, the trial court
referred to this mtigator as “marginal mtigation”.

The only other evidence offered in mtigation at trial were
several letters witten by famly and friends of M. Peede (S-
Ex. 9). These letters were not read to the jury, but were
nerely introduced: “Your Honor, at this tinme we would tender
into evidence Defense Conposite Exhibit A marked for
identification, which purports to be a series of witings, which

we’ ve already shown to the State Attorney.” (R 957). No other

22Bot h of the convictions arose fromthe same incident.
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comments were nade by trial counsel, but the State objected to
the letters because of the inability to cross-exam ne (R 957-
8). The trial court found that the letters established no
mtigation.

However, this Court mnust consider the plethora of
mtigation presented during the evidentiary hearing. M. Peede
identified several non-statutory mtigating factors, including,
suffering from physical abuse as a child; witnessing his parents
infidelities and i nappropriate sexual behavior; suffering from
serious physical ailnments as a child which led to his being
i solated from other children; having | ow sel f-esteem and
difficulties socializing as an adol escent; his first wife
| eaving himfor another man; his increasing paranoia,
particularly with women with whom he was invol ved; the suicide
of his nother and the resulting guilt that he experienced; his
abuse of al cohol and drugs; the further deterioration of his
mental state following his nother’s death; the del usional system
he had constructed about his ex-wi fe and Darla Peede; and his
renorse for having killed his wfe.

Al so, the records of M. Peede’'s convictions in California
denonstrate that M. Peede believed that he was acting in self-

defense and that his nental state had becone even nore paranoid
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and disturbed after his nother’s suicide. The records could
have mtigated the aggravator and expl ained the convictions to
the jury.

As to statutory nental health mtigators, three of the four
experts who testified at the evidentiary hearing, found that M.
Peede qualified for the statutory mtigator that he was under
the influence of an extrene nental or enotional inpairnent at
the tine of the offense.?® Unlike, Dr. Kirkland s opinion at
trial, the nental health experts who testified at the
post conviction hearing based their opinions on a conprehensive
eval uation of M. Peede, including interviewwng him testing,
background materials and collateral information (PC-R2. 585-592,

628- 634, 778-782).%

23This was the opinion of Drs. Sultan, Fisher and Frank (PG
R2. 657-657, 793, 452, 958-959, 1011). Dr Frank was originally
the State’'s expert.

>The circuit court suggests that Dr. Kirkland s testinony
woul d not have been “enhanced or changed” due to the testing,
background materials and collateral information the
postconviction experts possessed. However, at trial the State
i npeached Dr. Kirkland because his opinion was based entirely on
M. Peede’'s self report (R 954). And, the trial court,
considered the mtigator as “marginal mtigation” because it was
based on M. Peede’s self-report (R 1264)(“[Giving the
Def endant the benefit of the doubt” as to the informati on about
hi s paranoia). Because the court found that the mtigator was
so “marginal” the sentencing judge stated that it was outwei ghed
by the single aggravator that M. Peede had been convicted of a
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Additionally, both Drs. Fisher and Sultan opined that M.
Peede al so qualified for the statutory mtigating circunstance
that due to his nental inpairnment, he was unable to conform his
conduct to the law (PC-R2. 797, 658-659). They opined that the
pervasi veness of his delusional disorder fully manifested itself
during the tinme that M. Peede stabbed his wife (PCR2. 650-
796) . Drs. Sultan and Fi sher expl ained how M. Peede
believed that Darla Peede and his ex-w fe, Geral dine Peede, had
been grossly unfaithful to himby not only having affairs with
his famly and friends, and al so posing in “Sw nger” mnagazi nes
(PG R2. 787, 789-790, 646-651). And, how Darla Peede’s constant
deni al s of such behavior enraged M. Peede to the point where he
suffered a psychotic break (PC-R2. 648, 769-770). Both experts,
review ng the extensive docunentary and testinonial evidence,
found anpl e proof of M. Peede’ s del usional system which played
a key part in his violent behavior (PCR2. 787, 789-790, 646-
651) .

Had trial counsel presented all of this mtigation, not
only to Dr. Kirkland in evaluating M. Peede, but also in the

formof live testinony of his friends and famly, the jury woul d

prior violent felony. Thus, in and of itself, the experts’
reliance on nore than M. Peede’'s self-report, even if the
experts cane to simlar opinions, would have had a significant

90



have had a better understanding as to why M. Peede killed his
wi fe. His delusional systemand serious nental problens would
have been fully explained to the jury. Dr. Kirkland could have
expl ai ned how M. Peede’ s devel opnent and del usi onal beliefs
tied directly into his psychotic break resulting in his wife’'s
murder. Also, it would have established that M. Peede had a

| ongst andi ng history of nmental illness that woul d have been
strong mtigation during the penalty phase. It also would have
expl ained his outbursts during the trial and his sudden
departure fromthe rest of the proceedings. Neither the jury
nor the judge had the benefit of the wealth of background

i nformati on avail abl e when deciding M. Peede’ s fate.

The evi dence presented at the evidentiary hearing expl ai ned
the tragedies of M. Peede’'s |ife and the tragedy of Darla
Peede’s death. All of the mtigation, if presented, would have
resulted in a sentence other than death. M. Peede is entitled
torelief.

ARGUMENT | 1|
MR. PEEDE WAS DENI ED AN ADEQUATE MENTAL HEALTH

EXAM NATI ON | N VI OLATI ON OF AKE v. OKLAHOVA, AND THE
FI FTH AND FOURTEENTH AVENDMVENTS TO THE CONSTI TI ON

Due process has long required the State to provide an

i npact during the penalty phase.
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i ndi gent defendant "the 'basic tools of an adequate defense or

appeal .'" Ake v. Kklahoma, 470 U. S. 68, 77 (1985), quoting Britt

v. North Carolina, 404 U S. 226, 227 (1971). In Ake, the

Supreme Court explained that:

This Court has |ong recogni zed that when a State

brings its judicial power to bear on an indigent

defendant in a crimnal proceeding, it nust take steps

to assure that the defendant has a fair opportunity to

present his defense. This elenentary principle [is]

grounded in significant part on the Fourteenth

Amendnent' s due process guarantee of fundanental

fairness . . . in a judicial proceeding in which his

liberty is at stake.
Ake, 470 U.S. at 76-77 (footnote and parallel citations
omtted). The Court has further explained that "nere access to
t he courthouse doors does not by itself assure a proper
functioning of the adversary process . . . . [F]undanental
fairness entitles indigent defendants to 'an adequate
opportunity to present their clains fairly within the adversary
system'" Id. at 77 (citation omtted).

Furthernore, the United States Suprene Court recogni zed
t hat indigent defendants are entitled to i ndependent experts
when the assistance of such experts "may well be crucial to the
defendant's ability to marshall a defense."” Ake, 470 U. S. at 80.
The United States Suprene Court conducted a Fourteenth Amendnent

due process analysis, 1d. at 87, and held that w thout
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i ndependent experts, defendants coul d be denied "neani ngful
access to justice." 1d. at 76-77. The provision of expert

ment al

heal th professionals is required when a defendant's nental or
psychol ogi cal status is at issue to "assist lay jurors, who
generally have no training in [nmental health] matters, to nake a
sensi bl e and educat ed determ nati on" about the contested nental

health issues. 1d. at 81, see also Cowey v. Stricklin, 929 F. 2d

640 (11th dr. 1991); Blake v. Kenp, 758 F.2d 523 (11th Gr.

1990), cert. denied, 474 U.S. 998 (1985).

At M. Peede's capital trial, the mtigation evidence
presented by trial counsel consisted only of the testinony of
Dr. Kirkland and letters sent by M. Peede’s friends and famly.
In his testinmony, Dr. Kirkland’s failed to articulate the severe
mental illnesses that afflicted M. Peede. |In fact, Dr.
Kirkland failed to make any definitive nedical diagnosis:

Q Were you able to identify in M. Peede any,
any recogni zabl e nental illness?

A: | felt, and | continue to feel, that M.
Peede has certain, certain type of character structure
that he is maybe, in lay terns, he's sort of a tough
guy, macho, explosive at tinmes. But | was nost
inpressed with certain rather strong paranoid el enents
t hat devel oped into a scenario involving the two
wi ves, and which | think played a |arge part in
Darl a’ s deat h.
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(R 951-2). Dr. Kirkland made no clinical diagnhosis of M.
Peede, but rather described some paranoid thinking on M.

Peede’s part.?®

This “explanation” in no way neets the standard
of nmental health assistance that was expected in Ake v.

Ckl ahonma. And, while Dr. Kirkland briefly discussed the factors
whi ch may have contributed to M. Peede’s paranoid behavior, no

testinmony was elicited to explain how M. Peede’s specific

2°At the evidentiary hearing, Dr. Sultan testified that Dr.
Ki rkl and’ s expl anation of “paranoid el enents” does not
constitute a nedi cal diagnosis:

Q |s that a diagnosis of paranoid disorder?

A It’s a description. 1t’s an acknow edgnent
that M. Peede has sone paranoid thinking, but it
doesn’t describe the nental illness within which that

par anoi d thinking takes pl ace.

Q What makes a Paranoi d Personality Di sorder
is the fact that it’'s pervasive, correct?

A Yes.

Q Pervasive neaning it’s present all the tinme?

A Al the time, no matter what.

Q So when he’s saying sonebody is — it’s
hi ghl y suggestive of a paranoid disorder, it’'s not
specifically making the finding that this is a
pervasive problem|li ke a Paranoid Personality D sorder
does, correct?

A That's correct.
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del usi onal di sorder and paranoi d personality disorder inpaired
M. Peede’'s thinking at the tinme of the offense.?® Contrary to
the circuit court’s order, the only specific finding that Dr.
Kirkl and made was that M. Peede was paranoid. Dr. Kirkland
provi ded no insight to distinguish between a |lay person’s
under st andi ng of paranoia, and the actual psychol ogical inport
of that diagnosis. Additionally, there was no testinony
connecting the nedical definition of paranoia to M. Peede’s
psychosi s.
And, while the circuit court seemingly ignores the State’'s
i npeachment of Dr. Kirkland, a review of the record denonstrates
that Dr. Kirkland' s testinony and opinion was greatly
di scredited due to his failure to review background records or
speak to M. Peede’s friends and famly. The State denonstrated
t he i nadequacy of Dr. Kirkland s eval uation
Q How | ong were both of these interviews?
A The first one was about an hour and thirty
m nutes, and the second one | ess than that, perhaps
forty m nutes.

Q Did you review any nedi cal records of,
Robert Peede has ever had?

(PG R2. 103-4).

26Dr . Kirkl and believed that sleep deprivation constituted a
maj or factor in M. Peede’'s behavior (R 951).
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A: | think not. | don’'t think |I had any.

Q Did you talk to any people, did you
i nterview any people who had known Robert Peede for a
Il ong tinme that have had occasi on to observe his
behavi or on a day-to-day basis?

A: No.

Q Did you talk to any witnesses in this nurder
case who woul d have had an opportunity to see Robert
Peede and the way he acted before and after the
nmur der ?

A | don’t know who the w tnesses were,
Counsel or.

Q You didn't talk to any?
A So far as | know, no.
Q So none of these factors would have
i nfluenced your decision as to his enotional state as

to, as to his psychol ogical state?

A Once again, | have not seen any records, and
| did not talk to any wi tnesses, so far as | know.

Q Did you receive any information on the
evi dence presented in court as to how the nurder
occurred?

A: No. Only I, only information came from M.
Peede.

Q After you told himit was for the purposes
of his sentencing?

A Yes, on both interviews.
Q How | ong, in your professional opinion, has

Robert Peede been in this state of severe enpti onal
di st ur bance?
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A | think it waxes and wanes. | think that

when, |’msure there are tinmes when M. Peede has been

getting along well enough, if you wll, that he would

not have been noticeably different from nenbers of

general society. | think he's very vulnerable to

havi ng rat her severe enotion outbursts.

(R 953-5)(enphasis added). Additionally, Dr. Kirkland was
unawar e of what occurred during the guilt phase of the trial.
He knew nothing of M. Peede’ s outbursts or his refusal to
attend nuch of the trial.?” Dr. Kirkland was ill prepared not
only to testify but to evaluate M. Peede’ s paranoi a and

del usi onal thinking and the inmpact of those upon the crine.

Dr. Kirkland shoul d have requested information on M.
Peede. There was little conmmunicati on between trial counsel and
Dr. Kirkland (PG R2. 469-471). |If they had conmmuni cated, Dr.
Kirkl and woul d have | earned that M. Peede’'s fam |y nenbers and
friends described himas having nental problens. Additionally,
Dr. Kirkland failed to conduct any psychol ogical testing to

determ ne specifically what nental health di agnosis nost

2’M. Peede informed the trial court and postconviction
court that he did not want to be present because the subject
matter being discussed caused himtoo nmuch pain (R.662, PC-R2.
273-278).
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appropriately described M. Peede’s illness.?®
Dr. Fisher described an adequate nental health eval uation

.the norm would be to | ook — as a general rule,
to | ook beyond just self-report, especially in these
forensic cases where the possibility of malingering is
there. And this is al nost al ways done through records
that are here. This becones especially inportant, and
mandatory, in a case where paranoia is involved
because these people, by definition of their nedical
condition, are particularly guarded and suspicious and
aren’t giving out information. So you have to go
el sewhere to find it.

(PG R2. 792). The “norni was not what occurred in M. Peede’s
case.

The only testinmony that the jury heard about M. Peede’s
del usi onal thinking came during Dr. Kirkland s cross-
exam nation. But, even then, Dr. Kirkland denied that M.
Peede’ s del usi onal thinking inpacted his nental state at the
time of the crine:

Q You nentioned either in your reports or in
your testinmony, | can’'t remenber, that the thing about
Robert Peede’s paranoia is in relationship to his idea
that Darla Peede was posing in these nmagazi nes?

A: Yes.

Q Based upon your interviews with M. Peede,

did he have any, any paranoia he needed to defend
hi nsel f agai nst soneone?

28y . Sultan conducted a full battery of psychol ogi ca
testing during her evaluation of M. Peede. The results of this
testing support her findings (PC-R2. 628-633).
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A Not in relationship to specifically Darla’'s
death, | do not feel that he felt that anything that
Darl a was doing or he believed her to be doing was a
direct threat to his life.

Q Did you reach an opinion as to whether or
not Robert Peede was, at the time of the nurder, was
abl e to know what he was doi ng?

A It’s ny opinion that he knew what he was
doing at that tine.

Q Did you reach an opinion as to whether at
the tine of the nmurder he was able to appreciate the
consequences of commtting nurder?

A It’s my opinion that he knew t hose
consequences.

Q Did you reach an opinion whether at the tine
of the murder he was, he had sufficient nental
capacity to act within the [ aw?
A | believe that he shoul d have been able to
act within the |aw.
(R 955-6)(enphasis added). In Dr. Kirkland s report, he
identified M. Peede’s delusional system but this report and

the informati on contained within was never provided to the judge

or jury.?® Trial counsel failed to elicit the testinony (R 958-

2°Dr . Kirkland's testinony appears to be inconsistent with
his second report which states that M. Peede’s del usi onal
systemis based upon his wives' believed infidelity:

Several years ago while in prison, he saw what he
believed to be a picture of his second wife in
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9). But, the information was critical in proving that M. Peede
suffered a break with reality causing himto kill his wfe.

During trial counsel’s closing argunent, very little was
argued about Dr. Kirkland s testinony or the letters fromNorth
Carolina (R 965). However, trial counsel incorrectly told the
jury that Dr. Kirkland could not find nedical records regarding
M. Peede because: “No, he wasn’t there and no, he didn't,
couldn’t go find records from nental hospitals and things, they
don’'t exist. He knows what he’s tal king about.” (R 965-6)
(emphasi s added). Thus, trial counsel’s only rebuttal to the
State’ s cross-exam nation which discredited Dr. Kirkland was to
say: “he knows what he’s doing”.

However, a plethora of background materials existed to

establish that M. Peede did in fact suffer fromnmental ill ness

“swi nger’s” magazi ne. The photo was of a femal e body,
in a “sexy” pose, with the face covered. He brooded
about this, and became obsessed with it. After his
rel ease fromprison, he apparently confronted her
about it; she denied being the fenmale in the picture,
and bitter recrimnation ensued. Later, he saw a
simlar picture in another magazine, and “realized”
that it depicted Darla. | believe that this was

del usional thinking on his part. He then devel oped a
scenario, in his mnd, that his second wfe
(Ceraldine) and third wfe (Darla) were invol ved
heavily in a nation-w de group of “sw ngers, wfe-
swappers,” etc. He was extrenely angry, and jeal ous,
about this matter.
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and had prior to the crime. These materials included M.
Peede’s California Departnment of Corrections records, including
hi s nedi cal records, Orange County Jail records, Durham County,
North Carolina Hospital Records, and Watts Hospital Records (&
Ex. 17). Wthin these records are reference to M. Peede’s
prior diagnosis of schizophrenia and his attenpted suicide.

Had Dr. Kirkland conducted an adequate and conprehensive
exam ne, he likely would have concluded what the Drs. Sultan,
Fi sher and Frank did — M. Peede suffered froman Axis I,
del usi onal disorder (PC-R2. 639-640, 784, 967). And, his
di sorder caused himto have “a break fromreality” in his
thinking (PC-R2. 641). In M. Peede’'s case, his psychotic break
focused on his belief that his ex-w fe, Ceral dine Peede, and
Dar|l a Peede were unfaithful to him

Over the years of his adulthood, Robert Peede has

cone to believe that every woman with whom he is

physi cally invol ved, sexually involved, will becone

unfaithful to him It is his firmbelief to this day

that that [sic] is true and that the reason for the

infidelity of those wonen is directly a response to
hi s sexual inadequacy.

[ S] everal of the individuals who have been
accused of having sex with Robert Peede’s w ves have
denied it. The sheer nunber of people with whom M.
Peede t hi nks Geral dine, for exanple, has been invol ved

(S-Ex. 8).
101



with, is inpractical.

The phot ographi c evi dence that M. Peede uses,

the pictures that are supposedly of Geral dine and

Darl a posing, to the people who' ve seen those phot os,

bear no |ikeness to CGeraldine or to Darl a.

(PG R2. 81-3). This delusional systemis very circunscribed, in
that it focuses on this perceived infidelity. Wen Darla denied
the affairs to M. Peede, it caused himto “snap” and stab his
wife, killing her (PG R2. 96-100, 230).

In contrast to Dr. Kirkland, M. Peede’'s experts at the
evidentiary hearing provided a vital explanation not only of the
di sorders that M. Peede suffered, but also the interpretation
of how hi s background and experiences mtigated his crine. At
trial there was only a brief discussion of the statutory
mtigating circunstance that M. Peede was under an extrene
enotional inpairment at the tine of the offense. Had the
remai nder of this evidence been provided to Dr. Kirkland, he
coul d have provided testinony, |like the experts at the
evidentiary hearing, fully explaining not only that statutory
mtigator but the fact that M. Peede could not conformhis
conduct to the requirenents of |aw (PC-R2. 657-661, 797-799).
M. Peede is entitled to relief.

ARGUMENT |V

THE TRI AL COURT ERRED I N DENYI NG MR PEEDE' S CLAIM
THAT HE WAS DEPRI VED OF H'S RI GHTS TO DUE PROCESS WHEN
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THE STATE W THHELD EVI DENCE VWH CH WAS MATERI AL AND
EXCULPATORY | N NATURE. MR PEEDE WAS DENIED H' S FI FTH
SI XTH, ElI GHTH AND FOURTEENTH AMENDVENT RI GHTS

During the evidentiary hearing, M. Peede denonstrated that
State suppressed material, excul patory evi dence.
A THE LEGAL STANDARD

In order to insure that a constitutionally sufficient
adversarial testing, and hence a fair trial, occur, certain
obl i gations are inposed upon the prosecuting attorney. The
prosecutor is required to disclose to the defense evidence “that
is both favorable to the accused and ‘naterial either to guilt

or punishment.’” United States v. Bagley, 473 U S. 667, 674

(1985), quoting Brady v. Maryland, 373 U. S. 83, 87 (1963). The

State also has a duty to | earn of any favorabl e evidence known

to individuals acting on the governnment's behalf. See Strickler

v. Geene, 527 U.S. 263, 281 (1999). It is reasonable for
def ense counsel to rely on the “presunption that the prosecutor
woul d fully performhis duty to disclose all excul patory
evidence.” 1d. at 284.

Excul patory and material evidence is evidence of a
favorabl e character for the defense which creates a reasonable
probability that the outcone of the guilt and/or sentencing

phase

103



of the trial would have been different. See Garcia v. State, 622

So. 2d 1325, 1330-1 (Fla. 1993). This standard is net and
reversal is required once the reviewi ng court concl udes that
there exists a “reasonabl e probability that had the
[ unpresent ed] evidence been disclosed to the defense, the result
of the proceeding woul d have been different.” Bagley, 473 U S.
at 680. “The question is not whether the defendant woul d nore
i kely than not have received a different verdict with the
evi dence, but whether in its absence he received a fair trial,
understood as a
trial resulting in a verdict worthy of confidence.” Kyles v.
Wiitley, 514 U. S. 419, 434 (1995).

This Court has indicated that the question is whether the
St at e possessed excul patory “information” that it did not reveal

to the defendant. See Young v. State, 739 So. 2d 553 (Fla.

1999). If it did, and it did not disclose this information, a
new trial is warranted where confidence is undermned in the

outcone of the trial.%® |In making this determination, “courts

39This Court has not hesitated to order new trials in
capital cases wherein confidence has undernmned the reliability
of the conviction as a result of the prosecutor’s failure to
conply with his obligation to disclose excul patory evi dence.
Cardona v. State, 826 So.2d 968 (Fla. 2002) Cardonav. State, 826 So. 2d 968
(Fla. 2002); Hof f nan v. State, 800 So.2d 174 (Fl a. 2001) Hoffman v. State,
800 So. 2d 174 (Fla. 2001); St ate v. Huggi ns, 788 So.2d 238 (Fl a.
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shoul d consi der not only how the State’ s suppression of
favorabl e informati on deprived the defendant of direct rel evant
evi dence but al so how it handi capped the defendant’s ability to
investigate or present other aspects of the case.” Rogers v.
State, 782 So. 2d at 385. This includes inpeachnment presentable
t hrough cross-exam nati on chal |l engi ng the “thoroughness and even
good faith of the [police] investigation.” Kyles, 514 U S. at
446.
B. THE DI ARY

Darl a Peede’s diary constitutes Brady evidence. It
presents favorabl e evidence to support M. Peede’'s defense in
the guilt phase and mitigation in the penalty phase. On
Decenber 6, 1982, Darla Peede wwote a journal entry in her

1 She wote

di ary which expressed her hopes for the coning year.?
at length about her goal of reuniting with her husband, Robert
Peede, and about her desire to help himcope with his nental

heal t h probl ens:

2001) State v. Huggins, 788 So.2d 238 (Fla. 2001); Rogers v. State, 782 So. 2d
373 (Fla. 2001) Rogersv. State, 782 So. 2d 373 (Fla. 2001); St at e v. Gunsby, 670
So. 2d 920 (Fla. 1996) State v. Gunsby, 670 So. 2d 920 (Fla. 1996).

3IM's. Peede was about to travel to Florida to visit with
her children after spending tine in North Carolina. It is clear
that at the time of the entry, M. Peede was not in North
Carolina. However, she stated that she hoped to see M. Peede
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How | hope the nman who canme out of the Greyhound Bus

Depot surges through the doubts and fears and nakes a

conplete commitnent to |ife again as he did that day.

Only this tine quietly and determnedly. | could be

such a good co-pilot if only he would let nme. But he

may never make that choice, | well realize. If not, |

shall go on nmuch happier having net and |loved him M

greatest prayer is that he will be guided to soneone

who can truly help himerase his thoughts and feelings

fromthe past and get his systemfinely tuned.

(D-Ex. 7)(enphasis added). Ms. Peede’s journal entry al so
refl ected her strong feelings for her husband. She stated:
“Over and over all | can put into words is the conplete

t hankful ness for having met + |oved and married + shared with
Robert . . . | know that the Lord brought Robert + | together
and if | but trust and keep on plugging everything will be
fine.” (D-Ex. 7).

The thoughts expressed by Darla Peede’ s were undoubtedly
hel pful to M. Peede’s defense. Initially, Ms. Peede's
statenments refl ect an understanding that M. Peede suffered from
mental inpairnments. Ms. Peede had only knowmn M. Peede for a
short period of tinme, yet, in that time she had determ ned that
he needed professional help to cope with his nental problens.
Thus, his nental illness was clearly manifesting itself — a fact

t hat woul d have hel ped establish the severity of M. Peede’s

mental inpairments, at the conpetency proceeding, guilt phase

in Florida. (D-Ex. 7).
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and penalty phase. At a mininum it would have supported non-
statutory mitigation in that M. Peede was nentally ill.

Addi tionally, this evidence would have assisted trial
counsel in rebutting the State’s theory that M. Peede
premeditated the murder of his wife or kidnapped her.3 At
trial, trial counsel wanted to show that Ms. Peede was not
ki dnapped or sexually battered, but that she voluntarily
acconpani ed M. Peede to North Carolina and consented to sexual
relations with him (PC-R2. 422-425). |Indeed, Darla Peede’'s
di ary denonstrates her strong feelings for M. Peede and desire
toreunite with him She specifically stated that she hoped
that she would see himin Florida (D Ex. 7). Ms. Peede’s
diary could have been used to rebut and inpeach the testinony of
her daughters who testified that Ms. Peede was fearful about
seei ng her husband (R 679-680, 614).

As to penalty phase, the evidence would have been val uabl e
to the nmental health expert in evaluating M. Peede. Dr.

Ki rkl and was unaware that M. Peede suffered frommental health
probl ems, other than what M. Peede told him Dr. Kirkland

reviewed no collateral nmaterial or knew of other’s inpressions

32\t . Peede was charged with first degree murder and fel ony
nmur der .
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of M. Peede’s nental illness and how it affected his behavior.
Ms. Peede’ s diary provided insight into the severity of M.
Peede’ s nental problenms. Ms. Peede, who had no nental health
training and knew M. Peede for a short period of tine, realized
t hat he needed psychol ogical help. It is evident that M.
Peede’ s del usi onal system and psychosis was manifesting itself,
or she woul d not have made statenments she did.

In addition, the diary would have corroborated and

supported Dr. Kirkland s opinions, thus, gaining credibility.

At the penalty phase, the State discredited Dr. Kirkland' s

testi nony because he had no evidence to support his assessnent
ot her than M. Peede’s self-reporting (R 953-5). The State did
so, while possessing Ms. Peede’s diary and having read the
statenments therein. The diary conprises collateral evidence of
a lay person’s nental inpressions and descriptions of another
that nmental health professionals rely upon to form opinions (PC-
R2. 925-926).

At the evidentiary hearing, the circuit court relied on the
prosecutor’s testinony that she showed the diary to trial
counsel, but he did not want a copy (PG R2. 1783). However,
both of the defense attorney testified that they had not seen

the diary before the tine of M. Peede’'s trial (PC-R2. 388, 455,

108



456).%% Thus, there is a conflict in the evidence.

As to the issue of whether trial counsel knew of the diary,
both attorneys testified that they had not seen it prior to M.
Peede’s trial. And, the State’s responses to M. Peede’s demand
for discovery do not reflect that the diary was disclosed (D-Ex.
1-5).

However, it should make no difference whether the State
di scussed the diary with trial counsel, but failed to turn it
over, because the State had an absolute obligation to provide a
copy of the diary to trial counsel. It was the prosecutor’s
responsibility to provide the diary to trial counsel so that he
coul d make a determ nati on of whether the diary was useful to
his defense. |Indeed, a rule “declaring ‘prosecutor may hide,
def endant nust seek,’” is not tenable in a system
constitutionally bound to accord defendants due process.” Banks
v. Dretke, 540 U. S. 668, 696 (2004). Moreover, here the State
was well aware that the felony nurder theory depended on whet her
or not M. Peede kidnapped his wife, as well as the aggravator

commtted in the course of a felony. And, the State was wel |l

331f trial counsel did see the diary, but informthe State
that he did not want a copy of the diary, then he was
ineffective. The diary was consistent with trial counsel’s
defense and hel pful at both phases of M. Peede’s trial.

109



aware that the defense intended to argue that Darla willingly
left Mam wth her husband. Therefore, there is no question
that the diary was material and excul patory and the State was
required to turn it over.

| ndeed, both trial attorneys testified that the diary woul d
have been hel pful to M. Peede’ s defense. The diary rebutted
the theory of felony nmurder and aggravation. |ndependently, the
diary “coul d reasonably be taken to put the whole case in such a
different light as to underm ne confidence in the verdict.”

Kyles v. Wiitley, 514 U S. 419, 435 (1995). But, in addition,

when anal yzing the materiality of the diary, this Court nust
consider the diary “collectively, not itemby-item” Id. at 436;

Young v. State, 739 So. 2d 553, 559 (Fla. 1999).

Trial counsel testified:

Q Whul d the thoughts expressed in the diary be
consistent with the defense that you used?

A: | would rather have these thoughts than not
have them

(PG R2. 390). Furthernore, trial counsel testified:

Q Wuld — the fact that Darla Peede was
i ndi cating that she had sone plans for reconciliation
and a life with M. Peede, would that have been
consistent with the defense that you offered at trial?

A: Certainly. The defense in the case was that
there was not — it was not preneditated nurder and,
al so, that Darla Peede voluntarily went to the airport
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to pick up Robert. And all that information would go

to negate the fact that a kidnapi ng charge had

occurred. And, certainly, this information would have

been hel pful .

(PG R2. 456- 457).

By suppressing the diary, M. Peede was unable to
denonstrate his wfe's desire to reunite with him in her very
owmn words. Trial counsel would have used had it not been
suppressed. Indeed, trial counsel argued in their opening
statenent that Ms. Peede wanted to reconcile with her husband,
so the proof of her own thoughts expressing this desire who have
been beneficial to the defense (See R 510-1).

This evidence, in addition to other w tness statenents,
woul d have added substantial weight to the defense’s theory that
Ms. Peede willingly acconpani ed her husband to North Carolina.3*

Addi tionally, the cormments Ms. Peede nade about her
husband’ s nental state woul d have nmade an i npact on Dr.

Ki rkl and’ s di agnosis and expl anation of M. Peede’s behavi or.
At the very least, it would have supported non-statutory
mtigation.

C. The Undi sclosed California Police Reports and Statenents

3% The statenents of Russell and Rebecca Keni ston were not

introduced at trial due to trial counsel’s ineffectiveness. M.
Keni ston told | aw enforcenent that Darla Peede was | ooking
forward to seeing her husband.
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The State also failed to disclose police reports froml aw
enforcenent in Eureka County, California. The police reports
detail interviews with friends of M. Peede.

The circuit court incorrectly asserted that the only police
report at issue concerned Austin Backus’ interview (PG R2. 1774-
86). However, the Austin Backus report was the only report that
was di scl osed to defense counsel. Thus, the circuit court’s
analysis is entirely flawed due to the court’s misapprehension
of the facts.

The reports that were suppressed contained the interviews
of Richard Baterman, John Logan Bell, Jr., and El eanor Bell (D
Ex. 15-17). While the reports were taken in reference to the
charges M. Peede was facing in California, |aw enforcenent also
i nqui red about M. Peede’s history. Thus, the reports provide
great insight into M. Peede’s chil dhood and bi zarre behavi or
shortly before leaving for California (D-Ex. 15-17).

At the evidentiary hearing, the trial prosecutor adm tted
that the reports were contained in the State’s file, and she had
no particular nenory of turning over any California police
reports (PG R2. 350-351). Likewise, trial counsel testified
that they had never seen the reports at issue prior to M.
Peede’s trial (PC-R2. 162, 457). And, the State’'s responses to
di scovery indicate that the statenments were not disclosed (D-Ex.
1-5).

The reports contain a wealth of information about M.
Peede’ s background whi ch woul d have supported mtigating
circunstances. In fact, the reports evidenced that M. Peede’s
mental illness was |ongstanding and quite severe. The
statenments reflect that M. Peede exhibited paranoid behavi or
and expl ai ned sone of the traumatic events in his life, which
likely gave rise to his delusional thinking (See D-Ex. 15-17).

John Logan Bell, Jr. told | aw enforcenent about M. Peede’s
behavi or after his nother’s suicide:

After his mother committed suicide, Robert took it

very hard, due to the fact that they were very cl ose.

And he bl anmed hinself |I think for it, and . . . got

extrenely paranoid. And blaned hinself for the .

t hought that he was directly responsible for her

shooting herself. And took it very hard.

* * *

: He said that his nother . . . he felt that he was
enough responsi ble for his nother shooting herself, as if
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he had taken the gun and done it hinself.

(D-Ex. 15).
The statenent of John Logan Bell, Jr., also included
i nformati on about M. Peede’'s several nedical illnesses while

growing up. This information was significant because it
expl ai ned why M. Peede was such a |oner and the inpact that
this loneliness had on his early adol escence and adul t hood.
And Robert had . . . had this skin problem which you
know, kept himapart fromother children, as nuch as,
you know, outside activities and playing and
what haveyou, [sic] and then he got this scoliosis, and

that sort of withdrew himfurther. He couldn’t
participate in sports or anything |like that

(D-Ex. 15)(enphasi s added).

The statenent of Eleanor P. Bell also related information
about M. Peede’ s background and nmental state (See D Ex. 16).
Ms. Bell discussed M. Peede’'s relationship with his nother and
M. Peede’s chil dhood, physical ailnments (1d.). And, the nost
insightful information concerned M. Peede’ s exhibition of
par anoi d behavi or during his adol escence:

And he’'d go into class, and you know how ki ds

woul d get in a bunch, or people get in a bunch and

talk and laugh. And he [M. Peede] was al one, he was

a loner, as | said, and he felt that they were

| aughi ng and tal king about him and he felt that they

were out to get him But | don't know why he felt
t hat way, except that he was bl am ng hinself.

(D-Ex. 16) (enphasi s added).
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Simlarly, the undisclosed statenent of Richard Batenman

provided further insight into M. Peede's bizarre behavior:

Q Ckay, nowin uh . . . you nentioned | ast
ni ght that on one occasion while Robert was in the
bar, he was playing pool uh. . .he had m ssed a shot,
and he becane very angry at that tine, is that
correct?

A: That’s right.

Q Ckay. Wuld you comment a little on that?

A: Well, he went so far as to beat hisself
[sic] inthe face. He . . . busted his nouth and
bruised his eye up. | nean . . . uh . . . it’s like

he m ght have got hit by sonebody else quite hard. He
did it to hisself [sic].

D-Ex. 17. M. Bateman characterized M. Peede as being
“mental ly di sturbed” and because of this, he was nostly a | oner
(D-Ex. 17). The statenents undeni ably contai ned information
regarding M. Peede’s nental state and mitigation. Had trial
counsel been provided with the statenents, they could have
presented the evidence to the jury, and provided the statenents
to a mental health expert.

Had the jury known of M. Peede’'s traumatic chil dhood, and
| ong- standi ng nental problens it would nade a difference. M.

Peede is entitled to relief.
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ARGUMENT V

THE TRI AL COURT ERRED I N DENYI NG MR PEEDE' S CLAIM
THAT HE WAS DEPRI VED OF HI' S CONSTI TUTI ONALLY
GUARANTEED RI GHT TO THE EFFECTI VE ASSI STANCE OF
COUNSEL AT THE GUILT PHASE OF H S CAPI TAL TRI AL.

In Strickland v. Washi ngton, 466 U. S. 668 (1984), the

United States Suprenme Court explained that under the Sixth

Amendnent :

a fair trial is one which evidence subject to

adversarial testing is presented to an inparti al

tribunal for resolution of issues defined in advance

of the proceeding.
466 U.S. 668, 685 (1984). In order to insure that a
constitutionally adequate adversarial testing, and hence a fair
trial, occur, defense counsel nust provide the accused with
effective assistance. Accordingly, defense counsel is obligated

“to bring to bear such skill and know edge as will render the

trial a reliable adversarial testing process.” Strickland, 466

U S. at 685. Were defense counsel fails in his obligations and
renders deficient performance, a newtrial is required if

confidence is undermned in the outcone. Smth v. VWi nwight,

799 F.2d 1442 (11th Gir. 1986).%

35 Various types of state interference with counsel's

performance may al so violate the Sixth Arendnent and give rise
to a presunption of prejudice. Strickland, 466 U S. at 686, 692.
See United States v. Cronic, 466 U S. 648, 659-660 (1984)United
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To the extent that this Court finds that any or all of the
information in the State’ s possession and di scussed in Argunent
1, were disclosed or available to M. Peede’ s trial counsel,

trial counsel’s performance was deficient. Smth v. Wi nwight,

799 F.2d 1442 (11th Gr. 1986).

Al t hough the facts underlying M. Peede's clains are raised

under alternative |egal theories -- i.e., Brady, and ineffective
assi stance of counsel -- the cunulative effect of those facts in

light of the record as a whol e nust be neverthel ess be assessed.
As with Brady error, the effects of the deficient performance
nmust be eval uated cunul atively to determ ne whether the result
of the trial produced a reliable outconme. Wen such
consideration is given to the wealth of excul patory evidence
that did not reach M. Peede’s jury, either because the State
failed to disclose or because trial counsel failed to discover,
confidence in the reliability of the outcone is underni ned.
ARGUMENT VI

MR PEEDE' S FI FTH, SI XTH, EI GHTH AND FOURTEENTH

AVENDMVENT RI GHTS WERE ABROGATED BECAUSE HE WAS FORCED

TO UNDERGO CRI M NAL JUDI Cl AL PROCEEDI NGS ALTHOUGH HE

WAS NOT LEGALLY COWPETENT. TRI AL COUNSEL WAS

| NEFFECTI VE | N FAI LI NG TO REQUEST A COVWETENCY HEARI NG

BASED ON MR. PEEDE' S Bl ZARRE BEHAVI ORS, AND DI SCOVER

THE EVI DENCE OF MR PEEDE S SERI OUS MENTAL HEALTH
DI SORDERS.

States v. Cronic, 466 U S. 648, 659-660 (1984).
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M. Peede was not conpetent when he was tried in 1984.
Substanti al evidence was presented at the evidentiary hearing
t hat showed the severe nental illnesses that M. Peede suffered
t hroughout the commi ssion of the crime and around the tinme of
his trial. Establishing conpetency in postconviction requires a
showing that, “the state trial judge ignored facts raising ‘bona
fide doubt’ regarding the petitioner’s conpetency to stand

trial.” Medina v. Singletary, 59 F.3d 1095, 1106 (11'" Gir. 1995)

quoting Janes v. Singletary, 957 F.2d 1562, 1572 n. 15 (11'" Cir.

1992) .

There were several instances before and during trial which
rai sed doubts as to M. Peede’s conpetence to stand trial. M.
Peede was pl agued by del usi ons, paranoia, severe depression, and
di m ni shed enotional functioning. He was nedicated before tria
and taken off that nmedication the day his trial comenced (Tr.1
172). Trial counsel never discovered or made the Court aware of
the fact that M. Peede had been nedicated up until the tine of
trial. Al so, trial counsel failed to informthe court of the
statenments M. Peede nmade about his nmental health (Tr.1 278-
279). M. Peede’s behavior at trial was bizarre and
i nappropriate (R 6056, 632-3, 662, 670-1). Indeed, his
behavi or during the trial shows the |level of which his nental
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illness affected his thinking (R 605-6, 632-3, 662, 670-1).

Per haps nost prejudicially, M. Peede instructed his trial
counsel not to cross-examne critical wtnesses, |ike his step-
daughter, Tanya Bullis. Had trial counsel discovered the fact
that M. Peede had stopped taking Elavil, the day trial began,

t hey woul d have realized that his decision was not rational and
M . Peede was incapable of making rational choices.

Conpetency is fluid. It can change at any tine. “Even if
a defendant is nentally conpetent at the beginning of trial, the
trial court must continually be alert for changes which would
suggest that he is no |longer conpetent.” Medina, 59 F.3d at 1106

guoting Drope v. Mssouri, 420 U. S. 162, 180 (1975).

When the trial court observed M. Peede’ s bizarre behavior
during trial, the court was under obligation to conduct another
conpetency evaluation to see if M. Peede renmi ned conpetent to

stand trial. See Medina, 59 F.3d at 1106. This was not done.

And trial counsel was obligated to bring M. Peede’ s bizarre
behavior to the court’s attention. “There existed a reasonabl e

probability that a psychol ogi cal eval uati on woul d have reveal ed

that [ M. Peede] was inconpetent to stand trial.” Blaco v.

Singletary, 943 So.2d 1477, 1506.

M. Peede was entitled to a viable conpetency eval uation
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after he began exhibiting bizarre behavior shortly before and
during the trial

Trial counsel was ineffective in failing to discover the
abundant evi dence of M. Peede’s nental illness and perhaps nost
inportantly that he had been prescribed and was taking a
power ful anti-psychotropic nedication, called Elavil, while
incarcerated at the jail pretrial. However, M. Peede ceased
taking his nedication on the day the trial began. Additionally,
trial counsel failed to discover that M. Peede had been
di agnosed as schi zophrenic while incarcerated in California.
Trial counsel had an obligation to ensure that their client was
conpetent to proceed and provide the trial court with all of the
rel evant information about M. Peede’ s conpetency.

The only way trial counsel could ensure that a proper
conpet ency exam ne occurred was to provide the plethora of
i nformati on about M. Peede’s nmental illness to an expert.
Trial counsel failed to discover nmuch of the evidence of M.
Peede’s history of mental illness and provided no information to
an expert.

M. Peede was not conpetent to proceed at the tinme of his
capital trial. Trial counsel was ineffective in failing to

adequately di scover and show that M. Peede suffered from
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| ongstanding nmental illnesses and had recently stopped taking
medi cation at the jail. M. Peede is entitled to relief.
ARGUMENT VI

MR. PEEDE S CONVI CTI ON AND SENTENCE ARE UNCONSTI TUTI ONAL
UNDER RI NG V. ARl ZONA

I n
M. Peede submts that relief is warranted in the formof a

new trial and/or a new sentencing proceedi ng.
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