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LARGUMVENT | N REPLY

ARGUMENT |

THE CIRCU T COURT ERRED I N DETERM NI NG THAT MR PEEDE
WAS COVPETENT TO PRCCEED | N POSTCONVI CTI ON

The State argues that the |ower court’s determi nation that
M. Peede was conpetent to proceed is supported by the record
(Answer Brief at 50). In making such an argunent, the State
mai ntains that M. Peede has the “ability to discuss the details
of his case, but he chooses not to discuss them” (Answer Brief
at 52). However, this was not the evidence presented to the
circuit court.? Indeed, Dr. Teich, who was not a defense expert,

testified that M. Peede was not conpetent because of his nental

M. Peede will not reply to every issue and argunent,
however he does not expressly abandon the issues and clai ns not
specifically replied to herein. For argunments not addressed
herein, M. Peede stands on the argunents presented in his
Initial Brief.

Two conpet ency hearings were held in the lower court. At
the first hearing, Drs. Teich and Fischer testified that M.
Peede was not conpetent to proceed. At the second conpetency
hearing Dr. Frank testified that, while M. Peede |ikely would
not communi cate with his counsel about the crine, it was not
because M. Peede | acked the ability to comrunicate. The State
argues that M. Peede did not “establish that there were any
factual issues which require his input in order to proceed with
the evidentiary hearing.” (Answer Brief at 54). However, the
State m sses the point of postconviction, where it is axiomatic
that a client’s input is necessary to the issues at hand, such
as ineffective assistance of counsel. See Carter v. State, 706
So. 2d 873 (Fla. 1997).




state (PC-R2. 1488). M. Peede’ s del usional disorder as well as
personal ity disorder rendered himunable to communicate with his
counsel (PG R2. 1504-1506). Dr. Fischer agreed (PC-R2. 1451-
1452) .3

Dr. Teich specifically explained that M. Peede’s decision
maki ng i s based on his distorted enotions which create a
seem ngly rational reason to support those decisions, but
because his decision is irrational, the decisions that M. Peede
clai ms caused his decision are not rational.* Likew se, Dr.

Fi scher testified that M. Peede’'s inability to discuss the

While Dr. Frank disagreed with the other experts, he
admtted that to M. Peede: “[t]he thought of going over, you
know, the events around the crinme are greater than the thought
of dying to him?”

“The State al so argues that M. Peede made decisions not to
be interviewed by various experts and therefore he is capabl e of
maki ng rational decisions (Answer Brief at 51). But, M. Peede
did in fact meet with Dr. Berns. It was only when Dr. Berns
continued to ask M. Peede about his relationship with Darla
that M. Peede term nated the interview (PCR2. 1543). M.
Peede reacted the sanme way when Dr. Fischer, the defense expert,
guestioned hi mabout Darla (PC-R2. 1449). Thus, M. Peede did
not make any rational choi ces about which experts he should
speak to. And, while the State argues that M. Peede discussed
the circunstances of the crime wwth Dr. Sultan, (Answer Brief at
52), Dr. Sultan made clear that M. Peede did not comunicate
any circunstances about the crinme. She sinply confirned
information that she had obtained for other sources and
hypot heses she fornmed on her owmn (PG R2. 614-615). Dr. Sultan
did not believe that M. Peede had the ability to communicate
rel evant information about the crinme to her (PC-R2. 616).

2



facts of the case was not based on a rational decision.

Contrary to the |l ower court’s order, M. Peede cannot assi st
counsel because he |l acks the ability to conmuni cate with counsel
about the circunstances regarding the crine.

In addition, Dr. Teich testified that M. Peede did not
have a rational understandi ng of the proceedi ngs agai nst hi mdue
to his underlying belief that the proceedings really don’t
matter anyway and that he is unable to testify relevantly, (PG
R2. 1515-1516) - facts which the |ower court failed to consider,
but which are critical to determ ne M. Peede s conpetency to
proceed.”

Al'l of the experts who rendered an opinion at the
conpet ency proceedi ngs and in postconviction testified that M.
Peede suffers froma nental illness (PG R2. 1453, 1495-1499, 639,
657, 967, 1008-1009, 784, 893). M. Peede’'s nental illness, be
it delusional disorder, paranoid personality disorder, or both,

is marked by severe paranoia. Thus, M. Peede’ s inability to

>The State also failed to address the other factors in its
Answer. And, while the State seem ngly concedes that M. Peede
is unable to nmani fest appropriate courtroom behavi or by pointing
out his reaction to John Bell’s testinony (Answer Brief at 62,
noting that M. Peede threatened to kill M. Bell because he
believed that M. Bell had slept with Gerladine and fathered one
of her children while she was married to M. Peede), the State
ignores how the fact that M. Peede’s delusions affect his

3



comuni cate with counsel is undoubtedly affected by his nental
illness. M. Peede is inconpetent to proceed.

The State al so argues that postconviction counsel has not
identified how the conpetency eval uations for the second
conpetency hearing were flawed (Answer Brief at 52). However,
in his initial brief, M. Peede set forth specific flaws in the
conpetency eval uations (see Initial Brief at 39 - 47), which
i kewi se render the | ower court’s determ nation equally flawed.
For exanple, Dr. Calderon relied solely on M. Peede’s
assessnent that he does not need nental health services as a
recomendation to renove himfrom further psychiatric treatnent.
Dr. Cal deron appeared to have no background information about
M. Peede. Had she had any background i nformation she certainly
woul d have realized the problemof relying on a nentally ill M.
Peede to determ ne whether or not he was nentally ill and in
need of psychol ogical services.® Dr. Calderon’s report fails to
acknowl edge the criterial for conpetency, let alone discuss the

criteria in a nmeaningful way.

courtroom behavi or.

®M . Peede’s background materials, show that he has been
mentally ill for many years. Wile incarcerated in California,
he was di agnosed as bei ng schi zophrenic. Likew se, even at
trial, Dr. Kirkland di agnosed M. Peede with a major nmenta
illness.



Also, Dr. Frank only nonitored M. Peede during his stay at
TCU, he did not performany type of conpetency eval uation and
his report fails to address any of the criteria for conpetency
(PG R2. 1566-1567). Dr. Frank, admttedly, did not evaluate or
consi der M. Peede for conpetency. He considered M. Peede’s
conpetence, after he had met with him (PG R2. 1006, 1008)
(enphasi s added).

The “eval uati ons” upon which forned the basis for the | ower
court’s second determ nation that M. Peede was conpetent were
i nadequate and failed to address the criteria for conpetency.
The | ower court’s orders as to both conpetency determ nations
are not supported by the record. M. Peede is not conpetent to
proceed and was not conpetent to proceed before the | ower court.

ARGUMENT | |

MR. PEEDE RECEI VED | NEFFECTI VE ASSI STANCE OF COUNSEL

AT THE PENALTY PHASE OF H' S CAPI TAL TRIAL. MR

PEEDE' S FI FTH, SI XTH, ElI GHTH AND FOURTEENTH AVMENDMENTS

VERE VI OLATED.

A. Trial Counsel Inexplicably Failed in Their Obligation

to D scover and Present Mtigation. M. Peede and H's
Fam |y Provided Trial Counsel w th Background
| nf or mat i on.

The State asserts that the |ower court’s order finding
trial counsel effective during the penalty phase was proper
(Answer Brief at 58). Primarily, the State, |ike the | ower
court, blanes M. Peede for his trial counsel’s failures and

characterizes himas unhel pful and uncooperative (Answer Bri ef

at 60). Indeed, the State focuses on trial counsel Bronson’s



testinmony that M. Peede “did not intend to ever reveal
information about his famly or anything el se that was hel pful
to the case.” (PC-R2. 472).

However, the State, like the | ower court, ignores the |aw
whi ch makes abundantly clear that even if a defendant, |ike M.
Peede, were uncooperative, trial counsel has an independent
obligation to fully investigate all aspects of a defendant’s
case regardl ess of whether that defendant provi des assistance or

not. See Ronpilla v. Beard, 125 S.Ct. 2456, 2460 (2005); see

also Wggins v. Smith, 123 S. . 2527, 2538 (2003).

In Ronpilla, the United States Suprene Court pointed out
t hat defense counsel has an absolute duty to investigate, even
when t he defendant and/or his famly suggest that no mtigating
evidence is available. 125 S.C. at 2460. The Ronpilla Court
found that trial counsel rendered prejudicially deficient
performance as to the penalty phase despite the fact that
Ronpilla s “own contributions to any mtigation case were
mnimal.” Ronpilla, 125 S. C. at 2462. Counsel found that
Ronpilla was “uninterested in helping,” mnimzed any problens
he may have had in his childhood, and “was even actively

obstructive by sending counsel off on false leads.” 1d. Despite

this, the Suprene Court found that counsel rendered



prejudicially deficient performance.’

Li kewi se, in Deaton v. Dugger, this Court also made cl ear

that trial counsel has an absolute duty to investigate
mtigation even when a capital defendant requests that the
mtigation not be presented. 635 So. 2d 4, 14 (Fla. 1993).
Thus, the State’s argunent, which mrrors the lower court’s
order, is inconsistent with United States Suprene Court
precedent.

Furt hernore, and perhaps nore inportantly, the State’'s
position, |ike the lower court’s, is not supported by the
evi dence. The evidence shows that M. Peede did assist trial
counsel in developing mtigation as well as providing nuch
i nformati on about his own background. For exanple, shortly
after trial counsel was appoi nted, a nenber of the defense team

interviewed M. Peede and prepared an “Intervi ew Sheet”, dated

I'n light of the Supreme Court’s opinion in Ronpilla, the
State’s reliance cases like Rutherford v. State, 727 So. 2d 216
(Fla. 1998), and Hodges v. State, 885 So. 2d 338 (Fla. 2003), is

m spl aced. The Suprene Court nade abundantly clear in Ronpilla,
that it nmakes little difference what assistance a client and/or
his famly may provide — it is trial counsel’s obligation to

pursue and develop mtigation. Furthernore, the cases cited by
the State are distinct from M. Peede’s case because he and his
famly did provide information about his background. Tri al
counsel sinply failed to develop the mtigation or provide it to
his nental health expert for consideration. In no way did M.
Peede ever interfere or inpede trial counsel’s investigation.
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May 31, 1983. The interviewwith M. Peede reflects that he was
asked about his nedical history to which M. Peede inforned
trial counsel of his “spine curvature” and “skin blistering” (S-
Ex. 9). Also, interview notes reflect that Chief |nvestigator
Bill McNeely net with M. Peede on July 7, 1983 and M. Peede
provi ded extensive information about his background:

The defendant started off by relating that his
parents were dead and that he had three (3) children
ages 21, 12, and 14 fromhis ex-w fe Geral di ne Peede.

He related he had an Uncle Del mar Brown who |ived
at 221 Caine St., Hillsborough, N C

The defendant began by relating he had served
some prison time in California for 2" degree nurder
He was released in Cctober of 1981. In Cct. 82 he
left California and went to N.C. and stayed a couple
of weeks with his Ex-wife Geraldine. (It should be
added here, that the def. Was divorced from Geral dine
while serving tine in Cal. prison. He related he saw
some nude photos of Geraldine in sone girlie
magazi ne.)

(S-Ex. 10 at p 157). A few weeks later, on July 26, 1983, trial
counsel Bronson nmet with M. Peede. The interview notes from
the neeting reflect that M. Peede provided trial counsel wth

i nformati on about M. Peede’ s ex-w ves and children ( See S-Ex.
11 at p. 179). During the interview, when trial counsel asked
M. Peede if he suffered fromany nental illness, M. Peede
stated that he thought he had a “split personality.” (See id. at
p. 180). M. Peede al so explained the circunstances surroundi ng

his conviction for second degree nurder in California. And,

8



nost inportantly, M. Peede candidly described the del usional
t hi nki ng which caused himto kill his wife, Darla (See id. at p.
181) (noting that M. Peede described the perceived sexual
prom scuity of his ex-wives with his friends and famly
menbers) . 8

Thus, M. Peede provided information about his relationship
with his wife, including the delusions he was havi ng about her
infidelities; that he believed that he had a “split
personality”; an explanation about his previous conviction; a
medi cal history; and information about his famly, including the
| ocation of sone of his relatives. The State’ s argunent that
M. Peede was not cooperative is based on nothing nore that
trial counsel’s recollection. But, the records fromtrial
counsel’s own file reflect that M. Peede did provide background
i nformati on about hinself.

| ndeed, I nvestigator McNeely investigated some of the
information provided by M. Peede and contacted Del mar Brown on
July 19, 1983. Investigator McNeely’'s notes reflect that M.
Brown rel ated background informati on about M. Peede, his

nephew.

8After the interview, trial counsel learned from M. Peede’ s
famly nmenbers and friends that the alleged infidelities never

9



M. Brown said he would not necessarily state

that he thought the defendant to be insane but did

state that he felt that def. had sone nental problens.

Apparently when the def. killed a man in California it

seemed to start. Def. never treated for it. Just

incarcerated and released. . . the defendant lived in

a fantasy worl d.
S-Ex. 10 at p. 163-164 (enphasi s added).

Additionally, other famly nmenbers contacted trial counsel
to assist in M. Peede s defense and provi de background
i nformation. Nancy Wagoner, M. Peede’ s aunt, called trial
counsel volunteering to cone to the trial to assist her nephew
(S-Ex. 6). M. Wagoner inforned trial counsel about M. Peede’s
not her’ s suicide and the profound affect it had on her nephew s
mental stability (See id.; see also PC-R2. 443, 473-4; S-EX. 6).
In fact, during her conversation with trial counsel, M. Wagoner
specifically described M. Peede’s bizarre behavior after his
not her’ s suicide. Based upon her interaction with her nephew,
Ms. Wagoner believed that M. Peede needed psychol ogi cal hel p
(S-Ex. 6).

The State’s assertion that M. Peede is at fault for
failing to provide background information is belied by the

record. M. Peede provided information on his background,

prior conviction, and fam |y nenbers.

occurred (S Ex. 10).
10



Despite M. Peede and his famly’ s assistance, trial
counsel made little attenpt to develop the information and | eads
provided. And, while trial counsel did travel to North
Carolina, he failed to devote a single mnute of his trip to
pursui ng or developing mtigation and only spoke with w tnesses
listed by the State (PC-R2. 471). Even though nmuch of M.
Peede’s famly and friends lived within the vicinity of the
State’s witnesses, at no point did trial counsel arrange to neet
with or speak with any of them(1d.).

What little trial counsel did do in developing mtigation
cannot be considered “reasonabl e or adequate” as the State
argues (see Answer Brief at 60-1). Indeed, trial counsel waited
until after M. Peede's trial commenced to see if any famly
menbers would testify in his trial (S-Ex. 5). It is undisputed
that trial counsel waited until shortly before the verdict was
rendered in the guilt phase to make contact with M. Peede’s
famly nenbers (Id.). And, at a maxinumtrial counsel only had
a few weeks to investigate and prepare for penalty phase in the
short period of tinme between the guilt phase and penalty phase.
Thus, while counsel obtained |letters on behalf of M. Peede, he
was unabl e to secure the attendance of |ive w tnesses on such

short notice. And, inexplicably, trial counsel failed to

11



present those witnesses who were willing to travel to Florida on
M. Peede’s behal f, |ike his aunt, Nancy \Wagoner.?®

It was also during this tinme frane, on February 24, 1984,
that trial counsel sought a nental health mtigation eval uation
of M. Peede (R 1240).1%°

Al so, during this intervening tine frame, trial counse
contacted M. Parsons, M. Peede’'s attorney fromhis prior
felony conviction in California (S Ex. 3 p. 112-113). M.
Parson’s responded to trial counsel’s inquiry and requested a
specific release from M. Peede since his files and information
| earned from M. Peede were covered by the attorney/client
privilege (I1d.). And, M. Parsons provided trial counsel with a
list of several agencies which he knew to possess nedi cal and

background records on M. Peede (1d.). Yet, trial counsel never

°Trial counsel’s testinmony about the reasons for not
presenting witnesses, only letters, was di singenuous,
particularly in Iight of the fact that Nancy Wagoner, arguably
the nost inportant mitigation witness, offered to attend the
trial and do whatever she could for her nephew (S Ex. 6), yet
trial counsel did not bother to secure her attendance. M.
Wagoner knew nmuch about M. Peede’'s fam |y background and life
as a child and young adult (See PG R2. 232-269). |In fact, M.
Wagoner lived with M. Peede and his parents while he was a
chi | d.

%Under the ABA Standards in effect at the time of M.
Peede’s trial, trial counsel cannot be said to have conducted a
pronpt investigation into any source of mtigation, including

12



supplied the proper release to M. Parson’s or contacted any of
t he other agencies to determ ne what information existed
relating to M. Peede.

M. Peede’s case is not a case where trial counsel was not
provided with information or leads; it is a case where tri al
counsel sinply failed to investigate or pursue the leads. It
were as if trial counsel was paralyzed. Trial counsel’s pattern
of conduct continued throughout M. Peede s case. For exanple,
trial counsel failed to obtain any records related to M.
Peede’s California murder conviction. Simlar to the facts in

Ronpilla v. Beard, trial counsel had an obligation to obtain

files in a prior conviction that he knew the State intended to
use in aggravation in M. Peede' s capital penalty phase.

In Ronpilla v. Beard, M. Ronpilla s counsel’s efforts fel

bel ow an obj ective standard of reasonabl eness for failing to
obtain records which woul d have provided significant “mtigation
| eads.” Id. at 2468. The Suprene Court hel d:

Reasonabl e efforts certainly included obtaining the
Commonweal th's own readily available file on the prior
conviction to |l earn what the Comonweal th knew about
the crime, to discover any mitigating evidence the
Commonweal th woul d downpl ay and to anticipate the
details of the aggravating evidence the Commonweal t h
woul d enphasi ze. Wthout nmaking reasonable efforts to
review the file, defense counsel could have had no

mental health mtigation.

13



hope of know ng whet her the prosecution was quoting

selectively fromthe transcript, or whether there were

ci rcunst ances extenuating the behavi or descri bed by

the victim The obligation to get the file was

particularly pressing here owwng to the simlarity of

the violent prior offense to the crine charged and

Ronpilla s sentencing strategy stressing residual

doubt. Wthout making efforts to learn the details

and rebut the relevance of the earlier crine, a

convi nci ng argunent for residual doubt was certainly

beyond any hope.

I d. at 2465 (enphasis added). Re-enphasizing the inportance of
the ABA Standards for Crimnal Justice as a nodel for reasonable
conduct, the U S. Suprene Court found that when trial counsel
fails to “conduct a pronpt investigation of the circunstances of
the case[,]” that attorney has failed to provide effective

assi stance. Id. at 2466.

M. Peede’s counsel was ineffective for failing to seek any
records pertaining to his prior conviction. Trial counsel was
aware that the State was going to use the prior nurder as an
aggravator in his current case (PG R2. 348-52). However, tria

counsel did nothing to | earn about the facts of that case or

speak with any wi tnesses, even those the State intended to cal

1The Supreme Court |ooks to the 1982 ABA Standards for
Crimnal Justice as the guiding principle for effective

assi stance of counsel. These standards woul d be applicable to
M . Peede’'s counsel because his trial was held in 1984 while the
1982 standards were still in effect.

14



at M. Peede’'s penalty phase.'? (PC-R2. 391-2, 394, 406).

Had trial counsel sought the records concerning M. Peede’s
prior conviction, counsel would have di scovered the statenents
of John Logan Bell, Jr., Eleanor Bell, and R chard Batenan.
These statenents establish that M. Peede was suffering from
severe nental illness at the tine of the shooting in California
and after he was rel eased.

John Logan Bell, Jr., provided a statenent to | aw
enforcenent in which he explained M. Peede’s behavior after his
not her’s suicide. He told |aw enforcenent:

After his nother commtted suicide, Robert took it

very hard, due to the fact that they were very close.

And he blamed hinmself | think for it, and . . . got

extrenely paranoid. And blamed hinself for the .

thought that he was directly responsible for her

shooting herself. And took it very hard.

(D-Ex. 17)(enphasis added). The statenent of M. Bell also
i ncluded i nformati on about M. Peede’ s serious nedical illnesses
while growing up (ld.). This information was significant

because it expl ai ned why M. Peede was so nuch of a | oner

growi ng up and the inpact that this | oneliness had on his early

2Whil e trial counsel did speak to M. Peede about his
conviction, he did nothing to pursue any of the information
provi ded by M. Peede (S Exs. 9-10).

15



adol escence and adul t hood. *3

Li kewi se, the California correctional records also include
i nformati on about visits of famly nenbers, |ike Nancy Wagoner
who visited M. Peede after his arrest. Trial counsel could
have obtai ned nanes of critical mtigation witnesses fromthe
records. Had trial counsel contacted Nancy Wagner, M. Peede’s
aunt and i nquired about M. Peede’s nental state while
incarcerated in California, they would have | earned that M.
Peede’ s appearance had changed drastically after he left North
Carolina. M. Wagoner described himas “real unkept, shaggy old

beard and shaggy hair and frankly, he didn't |ook Iike he had

3The State argues that M. Bell would not have been a
witness trial counsel would have wanted to call at M. Peede’s
penal ty phase because M. Peede reacted violently to M. Bell’s
presence at the postconviction evidentiary hearing (Answer Bri ef
at 62). However, as the Suprene Court has stated, trial counsel
is obligated to conduct an adequate investigation and if no
adequate investigation in conducted, then trial counsel’s
performance is owed no deference. Strickland v. Washi ngton, 466
U S 668, 690-1 (1984); Wggins, 539 U S 510, 521-2 (2003).
Furthernore, the State assunes that M. Peede woul d have made
such an outburst at the tinme of trial. But, because M. Peede
was absent for nost of the proceedings in his case, at trial,
such an assunption cannot be made. Finally, M. Peede’s
reaction to M. Bell denobnstrates: 1) how severe and
| ongstanding his nental illness is; and 2) that his nental
illness seriously affected his courtroom behavi or and woul d have
supported his claimthat he was not conpetent to be tried.

Thus, M. Peede’s reaction does not, as the State contends,
“out wei gh the value of any non-statutory nmitigation presented by
M. Bell”, but provides even nore evidence of M. Peede’'s severe
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had a bath. He just didn’t look |ike Robert at all.” (PG R2.
25-6). During their conversation at the jail, M. Peede’s
paranoi a was very evident:

Q And what, if anything, did he say to you
when you — when you cane out to see hinf

A He told me they were going to kill ne.

Q He — okay. Wen you say they were going to
kill you, did he refer to who?

A No.

Q Was this neeting face-to-face or was this
neeting .

A: There was a gl ass between us. He had his

hand |ike this and I had m ne and he was cryi ng and
sayi ng Aunt Nancy, go away, they’'re going to kill you,
go away. | said, no one is going to kill me. He says
they are. And | said, who is going to kill ne. He
said, they are. And then, finally, he said prom se,
promse. | said, | promise; I'’mout of here. And
left and I didn't go back.

Q And why did you — you did you | eave hinf
A: Because | felt that he was so fragile, that
if I went back after | said | wouldn’t, then he didn't
have anyone left to depend on for the truth. And it
was best that | |leave himalone and let himtry to
work it out on his own.
PC-R2. 252 (enphasis added). Thus, by obtaining the readily

avai l abl e records, trial counsel would have known that M.

Wagoner visited M. Peede while he was incarcerated, and nay

mental illness and del usi ons.
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have had information about his nental state. |ndeed, she did.
Ms. Wagoner’s assessnent of M. Peede is extrenely inportant
because it coincides with the California DOC finding that M.
Peede was schi zophrenic at the tine of his incarceration (PC-R2.
1221-8). This information woul d have been extrenely hel pful in
supporting mtigation and in rebutting the strength of the prior
viol ent felony aggravator.

The State’s assertion that the lay witness testinony was
not “truly conpelling” is sinply false. M. Peede presented the
| ower court with information that essentially showed the truth
of M. Peede’s life. A truth that was conpelling. VWile M.
Peede’s fam |y appeared to be stable and well -to-do, the reality
was that the famly suffered from severe dysfunction that was
born out by testinony fromthe lay witnesses at M. Peede’s
evidentiary hearing. M. Peede suffered a difficult and |onely
chil dhood. M. Peede’s difficulties in his relationships with
wonen were based on his grow ng up surrounded by his parents’
infidelity to one-another and sexual inproprieties (PGR2 620-
621). Robert’s aunt Nancy, described the frequent beatings that
Robert suffered at the hands of his nother, beatings that
depended nore on his nother’s nood than Robert’s behavior (PC R2

239-241). M. Peede was alienated from ot her people fromthe
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time that he was a young child due to his physical disabilities
including a rare skin condition and scoliosis (PG R2 243, 235-
236, 290-291). M. Peede exhibited synptons of nental illness
fromthe tinme that he was a young child causing his nother to
bring himto a psychiatrist (PGR2. 627). M. Peede was
devastated when his first wife left himand took their young
child (PC-R2. 245). M. Peede’'s conflict with wonen and his
mental illness led to his delusions that his second w fe was
unfaithful (PC-R2. 273-278). M. Peede then suffered
overwhel m ng guilt when his nother commtted suicide by shooting
herself in the head (PC-R2. 249). This event preceded a dark
time for M. Peede during which his already questionabl e nental
heal th severely deteriorated (PC-R2. 252). The testinony from
the lay witnesses at M. Peede’s evidentiary hearing present a
portrait of a desperate man who was never able to overcone his
severe nmental illness, the seeds of which was sown in his youth.
See also Initial Brief at 12-31.

Li kewi se, the State’'s attenpt to mnimze M. Peede' s
dysfunctional and abusive chil dhood by arguing that M. Peede’s
age at the tinme of the crine was “far renoved fromthat period
of his life” ignores the casel aw which establishes that for a

fact to be mtigating it does not have to be relevant to the

19



crime — any of “the diverse frailties of humankind,” Wodson v.

North Carolina, 428 U S. 280, 304 (1976), which m ght counsel in

favor of a sentence |ess than death, Lockett v. Chio, 438 U S.

586 (1978), are mtigating. Wllians, 120 S.C at 1495.

B. Trial Counsel’s Failure to Provide Coll ateral
Information to Dr. Kirkland Was Not Reasonabl e Because
the Collateral Information was Critical in Devel oping
M. Peede’'s Social Hi story and to Explain H s Mental
Health Disorders to the Jury and the Trial Court.

The State conceded that trial counsel failed to
provide Dr. Kirkland with any coll ateral background

i nformati on about M. Peede (State’s Answer at 66).
However, the State asserts that Dr. Kirkland s

eval uati on was reasonabl e even w thout the coll ateral
information presented at the evidentiary hearing
(Answer Brief at 66). The State’'s argunent is flawed
in several respects: First, Dr. Kirkland s testinony
at M. Peede’s capital penalty phase was sparse, at
best. Dr. Kirkland s testinony about M. Peede’s

mental illness consisted only of the foll ow ng:

Q Were you able to identify in M. Peede any,
any[sic] recogni zable nmental illness?

A | felt, and | continue to feel, that M.

Peede has certain, certain type of character structure
that he is maybe, in lay terns, he's sort of a tough
guy, macho, explosive at tinmes. But | was nost
inpressed with certain rather strong paranoid el enents
t hat devel oped into a scenario involving the two

wi ves, and which | think played a |arge part in

Darl a’s deat h.

(R 951-2)(enphasis added). Dr. Kirkland provided no specific
di agnosis of M. Peede’s condition or explained that it was not
sinply a “character structure”, but a serious nental illness.

Dr. Kirkland never expl ai ned what he neant by “strong paranoid
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el enents” or how that synptomeffected M. Peede or mtigated,
in any way, why M. Peede killed his wife. Dr. Kirkland never
expl ai ned how M. Peede’s nental illness effected his life
And, while Dr. Kirkland did opine that M. Peede conmmtted the
crime while under the influence of extrenme nental and enotiona
di sturbance (R 950), he failed to explain the statutory
mtigator to the jury.

The very purpose of mtigation “should conprise efforts to
di scover all reasonably available mtigating evidence and
evi dence to rebut any aggravating evidence that may be
i ntroduced by the prosecutor." ABA Cuidelines for the
Appoi nt ment and Perfornmance of Counsel in Death Penalty Cases
11.4.1(c), p. 93 (1989). Dr. Kirkland' s eval uation and
testinmony fell far short of this standard. It did not nmatter
that Dr. Kirkland was extrenely qualified or credible within the
comunity, (Answer Brief at 66), because his testinony failed to
expl ain how M. Peede’s behavior was mtigated due to his nenta
i mpai r ment .

Dr. Kirkland failed to illustrate how the early traumas in
M. Peede’s |ife were the foundation upon which his del usi ona
di sorder and paranoid personality disorder were created and that

M. Peede’'s early experiences greatly contributed to his
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psychotic break during the nurder of his wife.* Wiile his
psychol ogi cal reports went into a little nore detail, those
reports were never shown to the jury.

Dr. Kirkland s testinony and reports reflect that he had
al nost no know edge about M. Peede’s background.!® While Dr.
Kirkland identified that M. Peede’'s was afflicted with a
serious nental illness he did not possess the background
information to explain to the jury how M. Peede’ s nenta
illness affected himon a day to day |level or contributed to the
killing of Darla Peede. Trial counsel even failed to provide
the letters witten by M. Peede’s famly to Dr. Kirkland (R
954- 6) .

At the evidentiary hearing, Drs. Sultan, Fisher and Frank
expl ai ned the nental illness with which M. Peede suffered and
how t hat psychosis devel oped. The doctors al so descri bed how

M. Peede’s nental illness and psychosis he experienced shortly

“The testinmony of Drs. Frank, Sultan, and Fisher are
consistent in regard to the nmental disorders that M. Peede
suffered fromat the tinme of the offense (PG R2. 639-659, 967,
784- 795).

>The State suggests that M. Peede coul d have provi ded
background information to Dr. Kirkland (Answer Brief at 66). 1In
the one hour and forty mnutes Dr. Kirkland spent wth M.
Peede, M. Peede did in fact provide himwth information about
hi msel f.
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before killing Darla were present during the offense. And,
while Dr. Kirkland s brief testinony may have been *favorabl e”
to M. Peede as the State suggests, (Answer Brief at 67), the
testimony fromthe doctors who testified at the evidentiary
hearing was quantitatively and qualitatively different fromthe
testinmony of Dr. Kirkland. The difference was |argely based on
the conplete nental health evaluations, testing and revi ew of

t he vol um nous background materials and collateral information
concerning M. Peede.!®

Secondly, any credibility Dr. Kirkland had regarding his

®The State argues that the reference to M. Peede being
di agnosed as a schi zophrenic while incarcerated follow ng the
shooting in California was an “incorrect” diagnosis and “cannot
formthe basis for finding Dr. Kirkland s exam nation in the
i nstant case was i nadequate” (Answer Brief at 67). However,
whil e the diagnosis nay not have been correct, the diagnosis
certainly provides critical information about M. Peede’s past
mental state. The nost obvious information to be drawn fromthe
di agnosis is that M. Peede was experiencing psychosis while in
California. Thus, M. Peede had previously suffered from
psychosis. Any nental health expert would and should want to
know of any previous epi sodes of psychosis when di agnosing a
patient and in M. Peede s case when explaining a client’s
mental state to a jury. Also, this psychosis was close in
proximty to the tinme when the shooting occurred which resulted
in his prior violent felony conviction which would have been
relevant to explaining M. Peede’ s prior felony conviction and
al so suggested that he was in fact experiencing psychosis at the
time when he killed Darla. The fact that M. Peede had been
previously di agnosed wi th schizophrenia was critical in properly
di agnosi ng M. Peede and explaining his nental health to the
jury. Indeed, without this information Dr. Kirkland s
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“di agnosi s” or any “favorable” testinony was conpl etely undone
by the State’s cross-exam nation. The State inpeached and
mnimzed Dr. Kirkland s testinony because his opinion was based
solely on M. Peede’'s self-report and no nedi cal or other
background information (R. 954-6).

Because Dr. Kirkland could only rely on the information
provi ded by M. Peede, he had no way of know ng whether that
information was truthful, conplete, or accurate. Also, M.
Peede was suffering fromthe del usional disorder and paranoid
personality disorder at the time of Dr. Kirkland s eval uation
Because of his psychosis, M. Peede was not a reliable source of
i nformation regarding his own nental and physical health and his
backgr ound.

Trial counsel had an obligation to investigate and col | ect
records and information fromthose who knew M. Peede and woul d
have corroborated the information he provided to trial counsel
and Dr. Kirkland. Such information was vital to any nenta
heal t h eval uati on because it would have provided a basis for a
valid, credible diagnosis and explanation of M. Peede’ s nental
health for M. Peede’s jury and sentencing judge.

The State argues that a prior diagnosis of schizophrenia is

eval uati on was i nadequat e.
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uni nportant in showing that Dr. Kirkland s diagnosis is
probl ematic (Answer Brief at 66-7). The fact that M. Peede was
previ ously di agnosed with schi zophreni a does not only show t hat
di agnosi s but establishes an extensive history of psychosis and
mental deterioration. Also, it shows his inpairnent during the
California conviction, which was used in aggravation. These
mental health records are vital to understanding a client and
the source of their inpairnent not only at the tine of the
of fense but also during pretrial and trial proceedings.
Furthernore, the reference to Schi zophrenia was cont ai ned
in the very type of records that a nmental health expert relies
upon in conducting an adequate eval uation (PC-R2. 230-2).

C. Prej udi ce.
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The State clainms that M. Peede cannot establish prejudice
(Answer Brief at 69). However, the State ignores the fact that
this Court struck the cold, calculated and preneditated
aggravator, leaving only a prior violent felony and comritted in
the course of a kidnapping. The State also ignores the evidence
that trial counsel failed to obtain at the time of M. Peede’'s
capital trial regarding the prior violent felony with which M.
Peede was convicted in California. The records show that M.
Peede’ s nental state was deteriorating and he was experiencing
psychosis during this tine frane.'” The information that M.
Peede was suffering from del usi ons, paranoia and experiencing
active psychosis in California would have greatly reduced any
wei ght that the jury or trial court may have assigned to the
aggr avat or.

And, while the State presented the testinony of Dr. Sidney
Merin in rebuttal to the other experts, even Dr. Merin testified
that M. Peede suffered fromserious nental health probl ens
whi ch affected M. Peede’ s behavior (PG R2. 891-893).

Had trial counsel discovered and presented the substantial,

Y"Nancy Wagoner’s description of M. Peede while he was in
California supports the conclusion that he was del usi onal and
experienci ng psychosis shortly after the shooting in California.
See PG R2. 252.
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conpelling mtigation about M. Peede’'s life, including the
statutory mtigation, the evidence woul d have undoubtedly caused
the jury to recommend |ife.
ARGUMENT | 11
MR. PEEDE WAS DEN ED AN ADEQUATE NMENTAL HEALTH

EXAM NATI ON I N VI OLATI ON OF AKE v. OKLAHOVA, AND THE

FI FTH AND FOURTEENTH AMENDVENTS TO THE CONSTI TUTI ON.

Li ke the | ower court, the State argues that Dr. Kirkland s
eval uati on was appropriate and net the requirenments of due
process (Answer Brief at 75-6).

At the tinme of M. Peede’s capital trial, it was standard
practice for a nmental health expert to review background
materials, particularly other nmental health records. It was
not, nor has it ever been the standard practice to rely solely
on self report in form ng opinions about a capital defendant’s
nmental health. Unfortunately, Dr. Kirkland in fact relied
solely on M. Peede’'s self report in formng his opinions.

Thus, Dr. Kirkland was unable to conprehensively articulate the

severe nental illnesses that afflicted M. Peede or the affects
those illnesses had on his functioning or at the tinme of the
killing.

In fact, Dr. Kirkland failed to nake any definitive nedica
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di agnosis. Because he did not have collateral information, his
testi nony regardi ng what he considered to be M. Peede’ s nental
i1l ness was substantially underm ned.

Wil e at the penalty phase, Dr. Kirkland briefly discussed
the factors which may have contributed to M. Peede’ s paranoid
behavior, no testinony was elicited to explain how M. Peede’s
speci fic delusional disorder and paranoid personality disorder
inpaired M. Peede’s thinking at the time of the offense.!®
Contrary to the lower court’s order, the only specific finding
that Dr. Kirkland made was that M. Peede was paranoid (R 952).
Dr. Kirkland provided no insight to distinguish between a |ay
person’ s understandi ng of paranoia, and the actual psychol ogi cal
i mport of that diagnosis or synptom Additionally, there was no
testi mony connecting the medical definition of paranoia to M.
Peede’ s psychosi s.

And, while the lower court seenmingly ignores the State’s
i npeachment of Dr. Kirkland, a review of the record denonstrates
that Dr. Kirkland' s testinony and opinion was greatly
discredited due to his failure to revi ew background records or

speak to M. Peede’s friends and famly (R 953-5). Wile Dr.

80 . Kirkland believed that sleep deprivation constituted a
maj or factor in M. Peede’'s behavior (R 951).
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Ki rkl and may have been highly respected in the community and his
opi nion val ued, his testinony was severely underm ned by the
| ack of any review of M. Peede’ s background or nental health.

M. Peede’'s case is not a case where he is conpl aining that
the nmental health evaluation conducted at trial was inadequate
“sinply because [he found] experts to testify favorably in his
behal f.” (Answer Brief at 76). In M. Peede's case, Dr.
Kirkl and’ s eval uati on was i nadequate for nunerous reasons: Dr.
Kirkland only spent an hour and forty m nutes speaking to M.
Peede; Dr. Kirkland conducted no psychol ogical testing; Dr.
Kirkland did not review any background or coll ateral
i nformation, including prior nmental health reports; Dr. Kirkland
relied entirely on self report; and Dr. Kirkland failed to
support and explain his opinions to M. Peede’s jury. The
failure to conduct an adequate nental health eval uation and
provi de rel evant, conprehensive testinony, deprived M. Peede of
hi s due process rights to adequate nental health assistance.

ARGUMENT |V

THE TRI AL COURT ERRED | N DENYI NG MR PEEDE' S CLAIM

THAT HE WAS DEPRI VED OF H S RI GHTS TO DUE PROCESS WHEN

THE STATE W THHELD EVI DENCE WHI CH WAS MATERI AL AND

EXCULPATORY I N NATURE. MR PEEDE WAS DENIED H' S FI FTH

SI XTH, ElI GHTH AND FOURTEENTH AMENDMENT RI GHTS

As to the suppression of the diary, the State relies
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entirely on the trial prosecutor’s recollection that trial
counsel “was aware of the diary” and had | ooked at it (Answer
Brief at 81). According to the prosecutor, trial counsel sinply
did not want a copy of the diary (1d.). However, the
prosecutor’s testinony conflicted with trial counsel’s
recol l ection of his knowl edge of the diary and the State’s

di scovery responses (D-Ex. 1-5).

Contrary to the State’s assertion, both of the defense
attorneys testified that they had not seen the diary before the
time of M. Peede’s trial (PG R2. 388, 455, 456). They
testified that they woul d have wanted to see it, at a m ni num
for investigative purposes, and it fit in with the defense.
Trial counsel Bronson did not testify that he had seen the diary
or was aware of it, he testified that he may have had know edge
of information simlar to that contained in the diary (PG R2.
455). However, having “know edge” is not the same as having
access and being provided the diary by the State. The State
suppressed the diary.

Li kewi se, as to the suppression of the records from M.
Peede’s prior conviction in California, the State relies on the
testinony that the file was avail able to defense counsel, and

di scovery procedures were nore flexible at the tine of M.
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Peede’ s prosecution (Answer Brief at 85). However, neither

trial counsel had any recollection of the individuals listed in
the reports or recalled seeing the reports before (PC-R2. 162,
457). And, the trial prosecutor admtted that the reports were
contained in the State’s file, and she had no particul ar nmenory
of turning over any of themto the defense (PG R2. 350-351).

| ndeed, the State’'s responses to discovery indicate that the
statenents were not disclosed (D-Ex. 1-5).

Because the reports concerned the prior violent felony that
the State intended to present as an aggravating circumnstance,
the State was under an obligation to disclose the reports to
def ense counsel .

Furthernore, contrary to the State’'s contention, it matters
little in terms of the suppression whether or not trial counse
possessed information simlar to the information contained in
the diary and records from M. Peede’'s California conviction.

In failing to disclose the docunents, the State w thheld
information from M. Peede — information that could have been
used to make critical decisions about his defense, including
whet her or not to inpeach wi tnesses, or call w tnesses about the
informati on contained in the docunents. The body of Brady

caselaw identifying the prosecutor’s obligation to disclose
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evi dence makes no exceptions when the defense is “aware” of
evidence related to, or even identical to evidence that is

suppressed. See Cardona v. State, 826 So. 2d 968, 974

(2002) (“[T] he fact that a witness is inpeached on other matters
does not necessarily render the additional inpeachnent

cunul ative.”); Banks v. Dretke, 124 S. C. 1256, 1278 (2004);

Kyles v. Wiitley, 514 U S. 419 (1995). Wthout the actual

docunents, M. Peede’s defense was hanpered and deprived of
making fully informed decisions at both the guilt and penalty
phases of M. Peede' s capital trial.

The State al so argues that M. Peede has not shown any
prejudice fromthe suppressed docunents (Answer Brief at 81-2
85). However, the State’s argunent ignores the vital
i nformati on contained in both the diary and the police reports
t hat woul d have provi ded defense counsel with conpelling
evi dence in defending M. Peede.

Evidence is material under Brady when it could “reasonably
be taken to put the whole case in such a different light as to

underni ne confidence in the verdict.” Strickler v. Geene, 527

U S 263, 290 (1999). Furthernore, for evidence to be
considered material, it does not have to “reflec[t] upon the

cul pability of the defendant. Excul patory evidence incl udes

32



evi dence of an inpeachnment nature that is material to the case

agai nst the accused.” Napue v. Illinois, 360 U S. 264, 269

(1959). Inpeachnent evidence is evidence that can be used to
chall enge the credibility of a prosecution witness or that can

be used to challenge the prosecution’s case. United States v.

Bagl ey, 473 U S. 667, 676 (1985)(Brady’ s disclosure requirenents
apply to any materials that, whatever their other
characteristics, can be used to devel op i npeachnment of a
prosecution wtness).

Wthheld evidence is material whenever it would have
affected the course of the defense investigation or the strategy
def ense counsel woul d have enpl oyed at trial. Bagley 473 U. S. at

683; United States v. Perdono, 929 F.2d 967, 972 (3d cir. 1991)

“the Bagley inquiry requires consideration of the totality of
the circunstances, including possible effects of non-disclosure

on the defense’s trial preparation.”; United States v.

Spagnoul o, 960 F.2d 990, 994 (11th Cr. 1992)(Brady violation
found when wi t hhel d evi dence “coul d have” affected defense
strategy).

In determining the nmerits of M. Peede’s cl ai munder Brady,
“[t] he question is not whether the [Petitioner] would nore

i kely than not have received a different verdict with the
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evi dence, but whether in its absence he received a fair trial,

understood as a trial resulting in a verdict worthy of

confidence.” Kyles v. Witley, 514 U. S. 419 (1995). The Court

shoul d not eval uate the evidence itemby-item but in terns of
its cunul ative effect on the fairness of the trial. Id at 436.
Significantly, M. Peede does not need to “denonstrate that
after discounting the incul patory evidence in |ight of the
undi scl osed evi dence, there would not have been enough left to
convict.” Kyles, 514 U. S at 435. Relief nust be granted if
there is “any reasonable |ikelihood” that the non-disclosure

coul d have “affected the judgnent of the jury.” Napue v.

IIlinois, 360 U S. 264, 271 (1959); Gglio v. United States, 405

U S. 150, 154 (1972). Thus, M. Peede does not have to present
evi dence that woul d exonerate him He need only show that the
evi dence at issue would have “affected the judgnment of the
jury.”

In this case, Brady materiality is satisfied in nultiple
respects because there is a reasonable likelihood that had trial
counsel been provided the evidence of the diary and California
records, the evidence would have affected the jury' s findings at
the guilt phase and of aggravating and mtigating circunstances

at penalty phase.
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The diary was inportant to refute the ki dnappi ng prong of
the felony nmurder charge. Because the State put forth testinony
from Ms. Peede’s daughters that she was afraid to see M. Peede.
The statenments in her diary refute that allegation. Trial
counsel coul d have i npeached the daughter’s testinony with the
diary had they had it.

Additionally, it provided evidentiary support for M.
Peede’s nental inpairnments prior to the nmurder. Darla Peede
wrote at | ength about her goal of reuniting with her husband,
Robert Peede, and about her desire to help himcope with his
mental health problens (D-Ex. 7). Ms. Peede’ s diary provided
insight into the severity of M. Peede’ s nental problens. Ms.
Peede, who had no nental health training and knew M. Peede for
a short period of tine, realized that he needed psychol ogi cal
help. It is evident that M. Peede’ s del usional system and
psychosis was nmanifesting itself, or she would not have made
statenents she did. The fact that the diary nmay or may not be
adm ssible in court is irrelevant as to whether it provided
excul patory evidence that the defense was entitled to. At a
m ninmum the diary was critical to provide to the nental health
expert.

Additionally, the file concerning the California conviction
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was critical to M. Peede’ s defense because they corroborated
the defense theory of the case at the guilt phase that M. Peede
had suffered froma psychotic break at the tine he killed Darl a.
And, the file undoubtedly provided conpelling mtigation about
M. Peede. The reports establish that M. Peede’s nental
i1l ness was | ongstandi ng and quite severe. The statenents
reflect that M. Peede exhi bited paranoi d behavi or and expl ai ned
sonme of the traumatic events in his life, which likely gave rise
to his delusional thinking (D Ex. 15-17). These reports gave
insight into his physical illnesses, childhood, and the inpact
of his nother’s death on his nental health. The State’'s
suppressi on of these docunents violated M. Peede’s right to due
process. Relief is required.
ARGUVENT V

THE TRI AL COURT ERRED | N DENYI NG MR PEEDE' S CLAIM

THAT HE WAS DEPRI VED OF HI' S CONSTI TUTI ONALLY

GUARANTEED RI GHT TO THE EFFECTI VE ASSI STANCE OF

COUNSEL AT THE GUI LT PHASE OF HH' S CAPI TAL TRI AL.

The State argues that M. Peede is prohibited fromraising
his claimof ineffective assistance of counsel because it was
pl eaded and presented based on alternative theories, i.e., the
evi dence established a Brady claimor an ineffective assistance

of counsel claim (Answer Brief at 86). The State’ s argunent

ignores the propriety of pleading clains in the alternative. See
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State v. Gunsby, 670 So. 2d 920 (Fla. 1996);

Based upon the foregoing argunent, reasoning, citation to
| egal authority, initial brief and the record, appellant, ROBERT
| RA PEEDE, urges this Court to reverse the |ower court’s order
and grant himRule 3.850 relief in the formof a newtrial
and/ or a new sentenci ng proceedi ng.

CERT! FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing Reply Brief has been furnished by U S. Miil, postage

prepaid, to Scott A Brown, Ofice O The Attorney General, 3507

19 hdeed, the State’'s position ignores the realities of
pl eading clains for relief and then presenting evidence to
support those clainms. For exanple, in M. Peede s case,
post convi cti on counsel certainly believed that the State
suppressed Darla Peede’s diary. There was no indication in the
record or fromeither trial counsel that the diary had been
di scl osed. However, at the evidentiary hearing, the trial
prosecut or suddenly recall ed that she had di scussed the diary
with trial counsel and may have even shown himit. Wile M.
Peede asserts that due to the conflicts between the trial
prosecutor and defense counsel’s recollections and the di scovery
responses, the trial prosecutor’s testinony |acks credibility.
And that even if the trial prosecutor’s recollection were
correct, the diary was still not disclosed as it should have
been. However, should this Court credit the trial prosecutor’s
testinony or determne that the diary was properly disclosed,
then it is clear that trial counsel sinply failed to use the
diary at trial for no strategic reason and was thus,
i neffective. Because of the sequence of pleading a claimand
t hen presenting evidence, contrary to the State’'s position, it
is conpletely proper to plead a claimin the alternative, as M.
Peede did in the | ower court.
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