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COUNSEL FOR PETI TI ONER
| NTRODUCT| ON

The Petitioner, Robert Ira Peede, submts this Reply to the
State’s Response to the Petition for Wit of Habeas Corpus. M.
Peede will not reply to every issue or argunment raised by the
State and, hereby, expressly does not abandon nor concede any
i ssues and/or clains not specifically addressed in the Reply
brief. M. Peede relies on the argunents nmade in his Petition
for Wit of Habeas Corpus for any clains that are only partially
addressed or not addressed at all in this Reply.

ARGUVENT | N REPLY

CLAI M |

THE COURT ERRED I N ALLOW NG THE | NTRODUCTI ON OF

EVI DENCE OF MR PEEDE' S THREATS TO Kl LL OTHER PECPLE

AND OTHER MATTERS TO PROVE THAT MR, PEEDE Kl DNAPPED

H S WFE AND PREMEDI TATED TO KI LL HER. THE

| NTRODUCTI ON OF THE EVI DENCE VI OLATED MR. PEEDE’ S

FI FTH, SI XTH, ElI GHTH AND FOURTEENTH AVMENDMENT RI GHTS.

APPELLATE COUNSEL WAS | NEFFECTI VE I N FAI LING TO

PRESENT THI S | SSUE.

A. Summary of the State’s argunent.

In it’s Response, the State argues that testinony regarding
M. Peede’s alleged plan to nurder Geral di ne Peede and Cal vin
Wagner in North Carolina was relevant to illustrate his notive
to kidnap Darla Peede (Response at 6); that the trial court did
not abuse its discretion in its determ nation that the probative

val ue of this evidence outweighed the unfair prejudice to M.



Peede (Response at 11) and that this testinony was adm ssible as
i nseparabl e crinme evidence (Response at 7). These argunents
must fail for the reasons cited bel ow

B. The Bal anci ng Test.

The State’'s argunent in favor of the relevancy of this
evidence is conclusory and fails to address the | egal standard
requiring courts to weigh the probative val ue of evidence
agai nst the danger of unfair prejudice. In conducting this
bal ancing test it is proper for the court to consider the need
for the evidence; the tendency of the evidence to suggest an
i nproper basis to the jury for resolving the matter, e.g., an
enotional basis; and the chain of inference necessary to

establish the material fact. State v. Mcd ain, 525 So. 2d 420

(Fla. 1988).

For exanple, the State’s argunent that Geral dine Peede’s
testinmony regarding M. Peede’s “hostile contact” towards her
was rel evant because it corroborated his confession ignores the
bal anci ng test that should occur in deternining rel evancy.

Ceral dine Peede’ s testinony constituted hearsay and was not
necessary to corroborate M. Peede’ s confession. Rather, this
testinmony fit in with the State’s strategy to portray M. Peede

as a jealous husband with a propensity for violence. This



testinmony contributed to making the uncharged bad acts a feature
of M. Peede’s trial and was confusing for the jury. The trial
court should have excluded this testinony.

The State’s argunent that the trial court did not abuse its
discretion in admtting the nude photographs is simlarly flawed
as the prejudicial nature of the photographs outweighs their
probative value. The State’s contention that these photographs
formed the notive for Robert Peede to kill his wife is
conpl etely specul ative. The photographs were introduced into
evi dence despite the fact that none of the witnesses were even
able to state why M. Peede possessed the photographs. Further,
t hese phot ographs portrayed M. Peede in a negative light to the
jury who did not have enough information about themto properly
wei gh their evidentiary val ue.

The State argued that testinony regarding M. Peede having
a |l oaded gun is relevant because it denonstrates M. Peede’s

“consciousness of guilt.” The State cites to Anderson v. State,

574 So. 2d 87 (Fla. 1991) in support of its proposition that
this testinony was rel evant and adm ssible. The defendant in
Anderson directly stated that he would kill w tnesses and even
attenpted to hire sonebody to kill a witness to a nurder that he

was being tried for. Anderson at 93.



In the present case, testinony regarding M. Peede having a
| oaded shotgun went to his alleged plans to nurder others. This
all eged plan was not as closely related to the crine M. Peede
was being tried for as was the case in Anderson. M. Peede
all egedly placed his | oaded shotgun by the door after Darla
Peede’s murder, an action that was not part of an attenpt to
cover up Darla Peede’s nurder. This testinony had no bearing on
t he charges agai nst M. Peede and was confusing for the jury as
it’s inportance was overstated by virtue of the fact that two
police officers testified to it.

C. | nseparabl e Crine Evidence.

1. The | egal framework.

In Hartley v. State, 686 So. 2d 1316, 1320 (Fla. 1996),

this Court explained the theory of adm ssion for “inextricably
intertwi ned” evidence: *...[E]vidence of other crines that are
‘inseparable fromthe crine charged, or evidence which is
inextricably intertwwned with the crime charged,’ is adm ssible
under section 90.402 (admissibility of relevant evidence)
because it is relevant and necessary to adequately describe the
crime at issue.”.

Prof essor Ehrhardt describes inseparable acts as those “so

i nked together in time and circunstance with the happeni ng of



anot her crime, that the one cannot be shown wi thout proving the
other.” C. EHRHARDT, FLORI DA EVIDENCE § 404. 17 at 208 (2000).

Further, such evidence is admssible “where it is inpossible to
give a conplete or intelligent account of the crinme charged

Wi t hout reference to the other crinme.” Id. at 209 (citations
omtted). Ehrhardt cautions that this exception to the genera
rule of exclusion nust be narrowy interpreted to ensure it does
not swallow the rule. 1d. at 210. Like all other relevant

evi dence, evidence of inseparable crinmes nust be excluded if the
danger of unfair prejudice substantially outweighs any probative
value. Fla. Stat. 890.403. Further, even where collateral crine
evidence is inextricably intertwined with the charged crinme and
is adm ssible to establish the entire context of the crinme, care

shoul d be taken to exclude the unnecessary details. See Conde v.

State, 860 So. 2d 930 (Fla. 2003).

2. The State fails to establish that M. Peede’s
threats against others is inseparable crine
evidence. Under the State's interpretation this
limted exception would swallow rule 90.403.

a. The State’s Argunent.
The State argues that “there was no intelligent way to
prosecute this case wthout reference to Peede’'s notive in

ki dnapping Darla. |In effect, Darla s kidnapping was the first

step in a single crimnal episode, in which Peede planned to
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murder his ex-wives for the alleged infidelity and posi ng naked
in sw nger magazines.” State’s Response at 6-7. However, this
argunent is disingenuous as this theory contradicts the actual
theory that the State used at trial — that M. Peede
preneditated to kill Darla. M. Peede woul d not have
preneditated to nurder Darla Peede in Florida had he planned to
use her in his plot to nurder Geral di ne Peede and Cal vi n Wagner

in North Carolina. See Peede v. State, 474 So. 2d 808, 818

(finding the cold, calculated and preneditated w t hout any
pretense of noral justification aggravator invalid as that
conflicts with the State’s theory that M. Peede abducted Darl a
Peede in order to get close to Geral dine and Cal vin Wagner).
The State’s own argunents in favor of the rel evancy of
Ceral dine Peede’s testinony at trial belies the State's current
position that M. Peede’s notives and intents against Geral dine
bear sone relevance to the State’s case against M. Peede for
Darl a Peede’s nurder. At trial the State argued that Geral dine
Peede’ s testinobny was rel evant “to show Robert’s notives and
intents against Geraldine.” R 624 . The State’'s argunent
suggests that testinony regarding M. Peede’s intent toward
Ceral di ne had sone i ndependent relevance, as if it were a

materi al el enent of the charged of fense.



In support of its argunent that the testinony at issue
constitutes inseparable crinme evidence, the State cites to State

v. Cohens, 701 So. 2d 362 (Fla. 2" 1997) and Hunter v. State,

660 So. 2d 244 (Fla. 1995), cert. denied, 516 U S. 1128 (1996),

yet fails to explain how these cases are anal ogous to the
instant matter. |Indeed, these cases are distinguishable from
M. Peede’s case. In Cohens the court found that evidence of an
earlier attenpted robbery constituted inextricably intertw ned
evi dence at Cohens’ first-degree nurder trial. This

determ nati on was based in part on the fact that Cohens cl ai ned
that he was nerely present at the second robbery and that he was
not participating in the robbery. Further, the first robbery

i mredi ately preceded the second and it's failure led directly to

t he second robbery.?

'According to Cohens’ statenent, his co-defendant bl aned Cohens
for the duo’s failure at robbing a bakery because Cohens
unsuccessful ly denmanded the noney fromthe clerk while the co-
def endant remai ned near the front door. For this reason the co-
def endant advi sed Cohens that he was going to attenpt another
robbery with or without Cohens, took the pair’s guns and left.
Cohens claimwas that he just went to the second robbery to

wat ch. The court determ ned that evidence of the first
attenpted robbery was inextricably intertwned to the second
because it showed Cohens had the specific intent to commt the
second robbery and could be “used to rebut any concl usi ons that
may be drawn from Cohens’ statenent that” he was not
participating in the robbery, but was nerely present. 701 So. 2d
362, 364 (Fla. 2" 1997).



The trial court in Hunter |ikew se permitted testinony
regarding a prior robbery that imedi ately preceded the robbery
and hom cide that the defendant was being tried for. 660 So. 2d
244 (Fla. 1995). Like in Cohens, and unlike the present case,
“the inseparable crine evidence” consisted of an actual crine
that inmedi ately preceded the event for which the defendant was
being tried. Further, in Hunter, testinony regarding the prior
robbery established that the defendant had a gun during the
first robbery and explained that the police discovered evidence
inmplicating the defendant in the robbery/hom ci de based on a “be
on the | ook-out” report resulting fromthe first robbery. 1d. at

247-48. Conpare Hartley v. State, 686 So. 2d 1316 (Fl a.

1996) (finding trial court abused it’'s discretion where admtted
testinmony fromofficer as inseparable crine evidence that
officer told defendant that he knew defendant had robbed mnurder

victimtwo days prior to victimis nurder); St. Louis v. State,

584 So. 2d 180 (Fla. 4'" DCA 1991)(holding trial court abused
it’s discretion for admtting testinony regarding threats nade
by defendant that he would kill corrections enployees as he had
killed others as such testinobny was not inextricably intertw ned
evi dence of admi ssion and trial court should have elim nated

hi ghly prejudicial statenents about how defendant was going “to



bl ow [the enpl oyee’s] head off” and “1’Il blow away your famly,
your wife all of theni because showed defendant’s bad

character); Burgos v. State, 865 So. 2d 622 (Fla. 3% DCA

2004) (reversing conviction where trial court admtted evidence
that police officers approached by woman cl ai m ng def endant beat
her up and police i medi ately questioned def endant and def endant
responded with battery on the officers because hol ding that the
battery of the girlfriend was not inextricably intertwined with
the battery on the officers due to clear break between the two
batteries and could explain the battery on officers wthout

going into battery on the girlfriend); Thomas v. State, 885 So.

2d 968 (Fla. 4'" DCA 2004)(reversing conviction for armed robbery
where trial court permtted evidence of defendant having
commtted six other robberies in the three hours prior to the
crime at issue because not necessary to adequately describe the
event, especially when wei gh the danger of unfair prejudice).
b. The trial courts adm ssion of
testinmony from Darl a Peede’ s daughters,
Ger al di ne Peede, Kent W/ son, Ross Frederick
and the photographs was an abuse of
di scretion as the judge failed to exclude
unnecessary details.
In permtting collateral crines evidence, the trial court

has an obligation to exclude unnecessary details so that the

collateral crine does not becone a feature of the trial. See
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Conde v. State, 860 So. 2d 930 (Fla. 2003). The State did not

charge M. Peede with attenpted nurder of Geral di ne Peede and
Cal vin Wagner, yet the trial court permtted this evidence

Wi thout requiring the necessary safeguards to ensure conpetent
evi dence put before the jury. Even if this Court determ nes
that evidence regarding M. Peede’s alleged plot to kill others
in North Caroline is relevant and adm ssible to prove his notive
to kidnap Darla Peede, the trial court abused it’s discretion by
allow ng this evidence to becone a feature of the trial and by
adm tting evidence of questionable credibility. The trial court
could have taken steps to limt this evidence— for exanple
testinony from both Agent Wl son and Det ective Ross Frederick

regarding M. Peede having a | oaded shotgun was unnecessary.

cC. Even if the evidence is relevant, the danger
of unfair prejudice outweighs it’s probative
val ue.

Li ke all other relevant evidence, evidence of inseparable
crinmes nmust be excluded if the danger of unfair prejudice
substantially outwei ghs any probative val ue, supra Section b.
Assumi ng any probative value, the probity of the above evi dence
was substantially outwei ghed by its danger of unfair prejudice.
Evi dence of uncharged crinmes is presunptively prejudicial. E. g.,

Holl and v. State, 636 So. 2d 1289, 1293 (Fla. 1994). The

10



State’s evidence established for the jury that M. Peede is al so
guilty of two uncharged attenpted nurders. The prosecutor
needl essly highlighted this evidence during closing argunent.

See Consalvo v. State, 697 So. 2d 805, 813 (Fla. 1996)(stating

that “under Section 90.107 Florida Statutes (1995), evidence
that is adm ssible for one purpose may be inadm ssible for
anot her purpose” and “that once material ‘is received into
evidence, it will be received for any probative value it may
have on any issues before the court’”) (citations omtted).

D. The State’s O her Procedural Objections to Claiml.

The State’ s Response argues that M. Peede’s WIllians Rul e
Claimwi th respect to Tanya Bullis’s testinmony is an attenpt to
re-litigate an issue previously raised in M. Peede’s Direct
Appeal Brief. State Response at 9. However, in M. Peede’s
direct appeal an issue was raised concerning Ms. Bullis’
testi nony because it constituted hearsay. See Initial Brief of
Appel |l ant at 24. Thus, the evidentiary ground upon which M.
Peede relies was not raised on direct appeal due to his
appel | ate counsel’s deficient perfornmance.

Furthernore, the State’s argunent that trial counsel’s
obj ection to Rebecca Keniston’s testinony was not preserved as

it was based on relevancy lacks nerit. This testinony was not
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relevant to the State’'s case agai nst M. Peede, further,
adm ssion of this evidence in the context of all of the other
evi dence M. Peede conpl ai ns of was fundanental error.
CLAIM I |
MR. PEEDE S RI GHT OF CONFRONTATI ON WAS VI OLATED AT HI S
QU LT PHASE WHEN THE TRI AL COURT PERM TTED THE STATE
TO CALL W TNESSES TO TESTI FY TO STATEMENTS MADE BY THE
VICTIM MR PEEDE S RI GHTS UNDER THE FI FTH, SI XTH,
El GHTH AND FOURTEENTH AVENDVENTS WERE VI CLATED.

M. Peede acknow edges the Court’s decision in Chandler v.

Crosby, 30 Fla.L.Wekly S661 (Fla. Cctober 6, 2005), hol ding

t hat

Crawford v. Washington, 541 U S. 36 (2004) is not retroactive in

Florida. M. Peede maintains that this Court erred in it’s
decision in Chandler and points out that there is a division in
the Federal Circuits on this issue. M. Peede nmaintains that

Crawford is retroacti ve under Wtt v. State, 387 So. 2d 922

(Fla. 1980) and under the Federal standard announced in Teague
v. Lane, 489 U S. 288, 307 (1989), as Crawford is a “watershed

rule of crimnal procedure.” See also, Bockting v. Bayer, 399

F.3d 1010 (9'" Gir. 2005)(finding Crawford retroactive under
princi ples announced in Teague and Summerlin).
CLAIMII1

APPELLATE COUNSEL FAI LED TO RAI SE THE | SSUE OF
PREJUDI CI AL ERROR CAUSED BY THE ADM SSI ON OF

12



EMOTI ONALLY DI STURBI NG TESTI MONY FROM THE VI CTIM S
DAUGHTER CONCERNI NG HER | DENTI FYI NG HER MOTHER S DEAD
BODY AND THE ADM SSI ON OF VARI QUS NUDE PHOTOGRAPHS
THAT VI OLATED MR PEEDE' S FI FTH, SI XTH, ElI GHTH AND
FOURTEENTH AMENDMVENT RI GHTS.

A Rebecca Keniston’s ldentification of her Mther’'s
Body.

In its Response, the State attenpts to justify its failure
to denonstrate that it nade a reasonable attenpt to identify the
victimbefore resorting to using a famly nenber by blam ng M.
Peede’ s defense counsel. Response at 17. The exchange that the
State’s Response refers to occurred prior to the State’s
presentation of Ms. Keniston's testinony:

M5. SEDGW CK: Go on the record, fromthe Defense’s
di scovery of the case, 1'd like to know if they have shown
any evidence there was any other person that could have

made an identification?

MR. DUROCCHER: | don’t have to answer that. That’s
privil eged.

This self-serving inquiry on the State’s part hardly

satisfies its burden under Lewis v. State, 377 So. 2d 640

(1979) (hol ding that a nmenber of a nurder victims famly may not
testify for the purpose of identifying the deceased where a non-
related witness is available to provide such information) and

under Trowell v. State, 288 So. 2d 506, 508 (Fla. 1°' DCA 1973)

(informng that the State may prove a victims identity using

circunstanti al evidence). Wen the State intends to offer such

13



evidence, it is the State’s burden to show that it “nade an
effort to find witnesses other than relatives to identify the
victim The famly nenber nust be a witness of |ast resort.”

Thonpson v. State, 565 So. 2d 1311 (Fla. 1990)(“Thonpson’s

argunent, that the state could have sought other w tnesses, is
wel |l taken. There is no evidence in the record that the state
made a concerted effort to find other conpetent witnesses to
identify [the victinm” at 1314. The trial court instructed that
the witness not disclose his relationship to the victim [d.

The State cites to Thonpson in support of it’s contention
that Ms. Keniston’s testinony, if error, is harm ess. Response
at 18; R at 615-617. However, despite the State’s
characterization, the testinony was far nore “inflammtory” and
likely to “arouse unwarranted jury synpathy for the victini and
“interject[ed] matters not germane to the issue of guilt or
puni shrent” than the testinony in Thonpson. |In this case, the
jurors had already heard testinony fromthe nedical exam ner
regardi ng the condition of the body, including the danage to the
face. Thonpson at 1314; See R at 558.

I n Thonpson the victinms father nerely identified a
phot ograph as being of his daughter and the trial court

i mredi ately considered ordering a mstrial. This Court found

14



that the trial court erred in allowing the identification. |d.
at 1314. The evidence at issue in the present case was

considerably nore disturbing for the jurors than the evidence in

Thonpson.
B. Por nogr aphi ¢ Magazi nes and Phot ogr aphs.

The State introduced two separate exhibits consisting of
nude photographs. The first, Exhibit 9, were magazines with
nude photographs, sone with the initials witten next to sonme of
t he photographs. |Immediately after the State noved to introduce
this exhibit into evidence the defense requested a bench
conference to discuss the matter. R at 800-01. Immediately
after the bench conference, which was not recorded, the State
attorney stated: “These itens are now in evidence as State’s
Exhibit 9, is that correct?” to which the court responded:
“Yes.” R at 801. It is obvious that the defense was objecting
to the adm ssion of the magazi ne photographs into evidence
during the unrecorded bench conference, especially considering
the fact that the defense objected to the Exhibit 10, also
consi sting of pornographi c phot ographs, based on rel evancy.

Exhi bit 10 consisted of several pornographic photographs, sone
cut out of nmmgazines and sone taken with a canmera. R at 805.

VWhen the State noved this exhibit into evidence, defense counsel

15



objected to their relevancy. R at 806. M. Peede has a right
to a conplete and accurate transcript of his capital trial and
shoul d not be penalized for the negligence of the trial court in
not providing a conplete transcript.

Further, the trial court abused it’s discretion in
adm tting the photographs as they were not relevant and even if
they were relevant, their prejudicial nature outweighed their
probative value. See supra Claiml, Section B

CLAIM |V

THE SENTENCI NG PROCEDURES EMPLOYED AGAI NST MR, PEEDE
VI OLATED MR PEEDE' S El GATH AMENDMENT RI GHTS.

The State’'s reliance on Gaskin v. State, 737 So. 2d 509,

520
(Fla. 1999) in support of its contention that M. Peede’s
Caldwell claimis procedurally barred is msplaced. |In Gaskin
this Court held that M. Gaskin's Caldwell claimwas
procedural |y barred because the issue was raised on direct
appeal, not because it was not raised in the trial court. Gaskin
at 513. Further, at each stage that was critical in educating
the jury on their responsibility in sentencing M. Peede the
jurors heard m sl eadi ng statenents fromthe judge and the
prosecut or dimnishing their responsibility. These statenents

are outlined in M. Peede’'s Petition. (See Petition at 34-38).
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Thi s egregious di mnishnent of the jury’s role in sentencing M.
Peede to death is directly in line with the condemmed practices

in Caldwell v. Mssissippi, 472 U S. 320 (1985), Mann v. Dugger,

844 F. 2d 1446 (11'" Gir. 1988) and Adans v. State, 412 So. 2d

850 (Fla. 1982).

CONCLUSI ON  AND RELI EF SOUGHT

For all the reasons discussed in this Reply as well as in
M. Peede’s Petition for Wit of Habeas Corpus, M. Peede
respectfully urges this Court to grant habeas corpus relief.

CERT! FI CATE OF SERVI CE

| HEREBY CERTI FY that a true copy of the foregoing Reply
has been furnished by United States Miil, first-class postage
prepaid to Scott Browne, Ofice of the Attorney General, 3507
East Frontage Road, Suite 200, Tampa, 33607, this 15" day of
Mar ch, 2006.
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