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PRELI M NARY STATENMENT

The record on appeal contains seven vol unes. The first
three are the court’s record, including transcripts of pre-trial
hearings. These records are stanped sequentially on the |ower
ri ght of the page and will be referred as (R __). The next four
vol unmes contain the trial transcript. This will be referred to
as (T __), using the printed nunmber on the upper right of the
page. Pl ease note that the transcript is out of order in the
vol unes, with volunme VII containing testinony that actually oc-

curred between the end of volume V and the begi nning of vol une

VI .



STATEMENT OF THE CASE AND FACTS

In the opinion below, Baugh v. State, 862 So. 2d 756 (Fl a.

2nd DCA 2003) the Second District found the follow ng:

Baugh v.

Raynond Baugh appeals from his convic-
tion for capital sexual battery upon the
seven-year-old daughter of his former girl-
friend, for which he received a sentence of
life in prison. The substantive evidence
against himat trial consisted al nost excl u-
sively of pretrial wunsworn child hearsay
statenents admtted pursuant to section
90.803(23), Florida Statutes (2000), which
directly conflicted wth the victins
in-court testinmony. The question we face in
this case is whether, given the child vic-
tims in-court testinony that there was
never any sexual abuse, the child's
out -of -court hearsay statenents alone can
sustain the defendant's conviction for capi-
tal sexual battery. We hold that the prior
statenents al one cannot sustain the defen-
dant's conviction. However, in this case
there was sone other evidence that would
give rise to the inference that M. Baugh
committed the crinme of which he was accused.
In light of that other corroborative evi-
dence, we affirm M. Baugh's conviction.

The State has al so cross-appeal ed the
trial court's decision to instruct the jury
to consider the child hearsay testinony as
i npeachnment rather than direct evidence.
Al t hough we hold that the court erred in
giving that instruction, the cross-appeal is
moot in |light of our decision affirmng the
convi ction.

State, 862 So. 2d 756, 757 (Fla. 2 DCA 2003)

The District Court issued a detailed rendition of

facts:

The trial of this case took place about
six months after the alleged nolestation.

t he



The State's first witness was the child vic-
tim C. P., who described a time when the
def endant, her nother's live-in boyfriend,
cane into her room and closed the door.
C.P."s mother had sent her to her room for
"buggi ng" her while she was ordering | ob-
sters from Publix on the phone, and the de-
fendant, whom she referred to as her daddy
or Ray, cane into her roomto yell at her,
closing the door behind him The door was
then accidentally |ocked because C.P. had
fiddled with it earlier.

The defendant was wearing only a towel
because he had just cone from the shower.
After he finished yelling at her, he picked
up sone mce froma cage so that he could
feed themto the pet snake. C.P. denied that
Ray ever opened up his towel, at that nonent
or any other tine. However, C.P. had seen
sonme "very gross" pictures when she was
snoopi ng around in her nother's bedroom The
significance of that coment would energe
when the child hearsay statenments were | ater
adm tted, because C.P. told investigators
t hat the defendant had shown her pictures to
teach her how to perform oral sex.

When her nother began knocking on the
door, C.P. opened it immediately, and her
not her asked her what was going on. In re-
sponse C.P. told a "fib"--that Ray nade her
suck his private--"but that was not true."

The prosecutor pressed the child about
why she told this fib, and C. P. nmintained
t hat she nmade the story up because her ol der
brother, who did not live with them had
told her about a simlar event that had hap-
pened to him when he was about eight years
ol d--that "a guy" (not the defendant or any-
one involved in this case) nade hi msuck the
guy's private. C. P. thought of telling that
|i e because she wanted to get Ray in a "lit-
tle, but not that nuch trouble,"” because
soneti mes he made her nmad. She thought that
it took her a couple of mnutes to think of
this |ie before she told her nother,



al t hough the prosecutor questioned why she
had not previously told him that she had
t hought about it for a few m nutes before
blurting it out.

According to C.P., the repercussions of
her statement to her nother were immedi ate.
There was a lot of vyelling; her nother
called the police; and the defendant took
sone razor bl ades and went into the bathroom
and sl ashed at his wists. C.P. recalled for
t he prosecutor that she did not speak to the
police until a day or so later, when they
went to the station and talked to Detective
Venero. She told the detective that "it hap-
pened," that her daddy nade her suck his
private. She admtted that she told the de-
tective that she had done it with Ray twelve
times previously and that white stuff came
out, which tasted bad; on the stand, how
ever, she denied that it happened and st ated
she did not know how it tasted, but her
brother had told her about it.

The prosecutor continued to press C. P.
about her notivation to |lie about this event
and to continue to |ie about it. C P. basi-
cally said that she knew that she woul d get
in trouble for lying that she did not want
to get in any nore trouble, and that she was
afraid that the detective would tell her
not her. Her nother scares her when she |ies.
Even though she was lying, C.P. knew the
difference between a lie and the truth all
al ong. One ni ght when she was watching TV,
however, she decided to tell her nother the
truth because she thought nmaybe she could
deal with getting in trouble. She was sad
because her famly had been broken apart and
she thought it would help if she told the
truth. C.P. also consistently insisted that
she had not talked with her nother about
these matters or about Ray except for the
tinehmhen she decided to finally tell the
truth.

Anot her line of inquiry pursued by the
prosecutor, over defense objection, delved



into some newrules C.P."s nother had insti -
tuted for her household, nobst of which con-
cerned wearing appropriate clothing and not
| ocki ng doors. The inference the prosecution
sought from this testinmony was that C. P.
woul d not be afraid to have the defendant
back in their household because these rules
woul d prevent a further recurrence of this
behavior. C.P., however, asserted that she
was not afraid of him because he had never
nol ested her in the first place. Although
l'i kening this testinony to evidence of sub-
sequent renedi al nmeasures prohibited in sone
civil contexts, the trial court admtted the
evi dence because it was inextricably inter-
twined with the credibility of each w tness
that the jury was going to have to eval uate.

On cross-exam nation the defense attor-
ney elicited from C.P. that she had origi-
nally told the |lie because she was mad at
her nother and Ray for yelling at her, and
she kept repeating it because she was afraid
of her mother. She ultimtely told the
truth, though, because she was sad that her
famly was broken apart and she felt bad
that her lie had gotten theminto this situ-
ation, and, she thought, "maybe | can dea
with the pressure.” It was a difficult deci-
sion, one she had to think about a |ong
time. She again recounted that the story she
had heard from her brother had stuck in her
m nd and supplied the details. Also, in
nosying around her nother's room she had
cone across one picture that she should not
have seen, and that, too, was difficult to
erase from her mnd. As for the new rules,
they made her feel safe, but Ray never had
asked her to do anything naughty or showed
her naughty pictures. She was afraid of him
t hough, because when he does not take his
medi cation he hurts hinself. Finally, the
defense elicited fromC. P. that she does not
like her nother's former friend, Kristin,
and that she would never tell her a secret.

At the conclusion of C P.'s testinony,
the State had denonstrated that the all eged



victim had first accused the defendant of
nol esting her, repeated that story to a num
ber of different people, and then changed
her story. C P. was asked to identify the
towel that Ray wore that night. She did so,
but no physical evidence was ever obtained
from that towel. The child protection team
wor ker testified that her exam nation of
C.P. revealed no evidence of abuse. Porno-
graphic pictures were eventually recovered
fromthe honme, but there was never any di-
rect testinony that the defendant had shown
themto C.P. The detective, the child pro-
tection worker, and virtually every other
Wit ness repeated C. P.'s hearsay statenents,
but there was never any direct evidence dem
onstrating that events unfol ded the way C. P.
initially said they had.

Ot her than the child's prior inconsis-
tent statenents, the nost damming piece of
evidence was elicited from the nother. She
testified that after she finished calling
Publ i x about | obsters, she attenpted to en-
ter C.P."s roombut found that the door was
| ocked. Wthin a few seconds--fewer than
thirty, according to her estimate--soneone
opened the door. She saw Raynmond standing
there, wapped up in his towel, with white
mce in his hand, and her daughter behind
him Both denied knowng the door was
| ocked, but she wanted to find out what had
happened, so she separated them She took
C.P. to her bedroom asked what was going
on, and the child's exact words were, "He
made nme suck on his dick." The nother i mre-
diately confronted Ray, spouting what she
descri bed as "col orful nmetaphors,” slapping
him several tinmes, and insisting that he
| eave i medi ately. During their heated argu-
ment Raynond said, "I want her to suck ny
dick, I want you to watch, and then | want
to fuck you after.”

C.P."s nother testified on direct that
Raynond made this remark in the heat of an
argunment to anger her, which it did. 1In
fact, the first tinme the nmother had indi-



cated that she thought Raynond was | ess than
serious when he nmade this remark, that he
was describing what he wanted rather than
what he did, was at the bond hearing, and by
that time her daughter had changed her story
and the nother was doing all she could to
have Raynond rel eased fromj ail

On cross-exam nation the nother testi-
fied that she believed C. P. when she changed
her story, because her behavi or had changed
for the better after she received the atten-
tion she desired, so she assuned that C.P.'s
notivation for telling the initial lie was
sinply to get attention. She denied that her
daughter had ever acted out sexually, but
she had caught her "playing doctor” with her
brot her. She described her daughter as ex-
trenely nosy, which explained her finding
t he pornographic pictures.

As for the blowup that occurred once
t he bedroom door was unl ocked, the nother
adm tted that when she becane angry, it "was
not a pretty sight,"” and she was mad at ev-
eryone before the door was even opened--at
C.P. for being a pest and at Raynond for
insisting on buying |obster for dinner when
they could not afford it. Once C. P. accused
Raynmond of nolesting her, she imediately
bel i eved what her daughter said was true and
t hought that Raynond was being serious when
he described his desires toward her daugh-
ter. However, she noted that he did not have
an erection when she wal ked into the room,
and when they cleaned C.P.'s room the next
day, she found no evidence of senen or sex-
ual activity.

As for the suicide attenpt, C.P.'s
not her expl ained on direct that Raynond had
attempted to take his life by slashing his
wri sts once before, when the phone had been
cut off for nonpaynment. She admtted that he
needs significant counseling, but once she
realized that her daughter had Ilied, she
want ed himout of jail.



The statenent the defendant made to the
not her, whether seriously or in jest, about
what he desired to do to C. P., undoubtedly
bol stered the prosecution's case against
him The prosecution made further inroads
into C.P.'s credibility when it had the in-
vestigating detective repeat what the victim
and her mother had told himtwo days after
the incident. A nunber of details conflicted
with CP."s testinmony at trial.



Detective Venero detailed what the
not her had told himduring his initial in-
vestigation, which conflicted in several
respects with her trial testinony. [FNl] For
i nstance, she told himthat she was off the
phone in a matter of monents, went to the
bedroom door, listened for a few m nutes but
did not hear anything, then knocked on the
door. Raynond said, "The m ce are out--hang
on a mnute." The nother then banged on the
door, did not see the mce out, and did not
think he had time to put them away. Her
daughter | ooked as if she had been caught
doi ng sonmething wong. Therefore, she took
C. P. to another room where her daughter said
t hat her daddy made her suck his privates.
This enraged the nother, | eading to the ver-
bal and physical confrontation with Raynond,
who began packing his things and then went
into the bathroom and slit his wists and
arms. The nother also relayed to Detective
Venero the statenent the defendant had made
about what he wanted to do, which occurred
at the beginning of their protracted alter-
cation, and she also said that he never at
any point denied that he had done what he
was accused of doing.

Over objection, the detective recounted
C.P.'"s hearsay statenments concerning the
event. According to C P., when Ray opened
his towel or other clothing and | ooked down,
she knew that she was to performoral sex on
hi m She knew howto do it because he showed
her a picture, and she described with par-
ticularity where she put her hand, what she
di d, what cane out of his penis, and how t he
white stuff tasted. She was "fairly articu-
| ate"” about the white stuff--when it cane
out and when it did not. C.P. was pretty
certain that she had done this twelve tines
in the past. Then, a few days after his in-
terview with C.P., the nother called Detec-
tive Venero and told himthat she had found
phot ographs of a woman perform ng oral sex
on a man.

The detective further testified that



C.P.'s examnations revealed no physical
evi dence of abuse or venereal disease. The
def endant's towel was exam ned for senen but
none was found, nor did forensic exam nation
of C.P."s roomreveal any evidence of senen.

A child protection team registered
nurse practitioner related C.P.'s statenents
to her: that Ray made her suck his private,
that white stuff came out, and that he had
made her do this twelve tinmes. She found no
physi cal mani festations of sexual abuse or
of venereal disease. However, in the case of
oral sex, it is highly unlikely that there
woul d be any forensic material to be discov-
ered.

A final line of questioning explored
the credibility of C.P. and her npther con-
cerning the child' s decision to change her
story. Ajail inmate present when two wonen
and a child came to visit the defendant tes-
tified that he overheard sone of their con-
versation. He clainmed that the defendant
told the wonen that they had to get the |it-
tle girl to "recanp"” her story because oth-
erwise he was looking at life in prison
Furthernmore, approximately two days before
this visit the inmte overheard the defen-
dant's end of a telephone conversation in
whi ch the defendant said something about a
towel , suggesting that they could claimthat
both he and the little girl had used the
sane towel after bathing. This inmate had
been convicted of seven felonies and was on
sex of fender probation at the tine of trial,
but the prosecutor had not prom sed hi many-
thing for his testinony.

Aformer famly friend, Kristin, testi-
fied last. This was a person C. P. did not
i ke, who had been thrown out of their hone
by the nmother after the child recanted.
Kristin testified about events the night of
the incident as well as the circunstances
under which C.P. changed her story. Accord-
ing to this former friend, C P. told her
that "it really did happen" but her nother



want ed her to change her story. On the night
that C. P. confessed that she had been |ying,
however, Kristin overheard the nother yell-
ing at her child in the bathroom exhorting
her to tell the truth and warning that she
woul d beat her within an inch of her life if
she was |ying.

At the conclusion of the State's case,
t he def ense noved for judgnment of acquittal
contendi ng that the prosecution had adduced
no direct evidence that C P. had been sexu-
ally abused. Instead, the evidence conpiled
agai nst M. Baugh consisted of C.P."s prior
hearsay statenents, which were repeated by
her nother, the detective, and the child
protection worker. In addition, the prosecu-
tion introduced the defendant's statenent,
made to the nother, about how he would |ike
to sexually nolest the child and have the
mot her watch, but this was not really an
adm ssion but a statenent of desire.
Al t hough no photographs were introduced at
trial, both the detective and the nother
testified that a photograph depicting an act
of oral sex was found in the honme. The child
and her mother both testified about new
rul es that were introduced concerning cl ot h-
ing and | ocked doors, which the prosecution
hoped would convince the jury that the
not her believed C. P.'s original story; how
ever, the nmother explained that, initially,
she did believe the first story. The defen-
dant's cutting of his wists and arns al nost
i mmedi ately after the accusati on was charac-
terized by the prosecution as evincing his
consci ousness of guilt but was expl ai ned by
the defense as denonstrative of the defen-
dant's unbal anced nental state: he had done
t he same thing when the tel ephone was turned
off. Two witnesses were introduced to sug-
gest that the nmother had influenced the
child to change her story, but both the jail
inmate and Kristin had danaged credibility.
Final |y, C.P.'s excl amati on to her
nmot her - -t hat her daddy had nade her suck his
di ck-- was characterized by the prosecution
as a spontaneous statenment, which enshrouded

10



it with greater evidentiary value than a
section 90.803(23) <child victim hearsay
st atement made under other circumnstances.

Baugh at 757-761.
The Second District certified the follow ng question of
great public inportance:

IF A CH LD VICTIM OF SEXUAL ABUSE TO-
TALLY REPUDI ATES HER OUT- OF- COURT STATEMENTS
AT TRI AL, AND THE PROSECUTI ON ADDUCES NO
EYEW TNESS OR PHYSI CAL EVI DENCE OF ABUSE,
MUST THE TRI AL COURT GRANT A JUDGMENT OF
ACQUI TTAL EVEN I N THE FACE OF OTHER EVI DENCE
CORROBORATI NG THE OUT- OF- COURT STATEMENTS
AND THE DI CTATES OF THE CONFRONTATI ON
CLAUSE?

Baugh at 767.

11



SUMVARY OF THE ARGUNMENT

The Second District Court of Appeal properly affirned the
trial court’s determ nation that the child hearsay was properly
admtted even though the child testified contrary at trial.
There was corroboration for the child s story presented, suffi-

cient to send the case to the jury.
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ARGUMENT
| SSUE

THE SECOND DI STRI CT COURT OF APPEAL PROPERLY
AFFIRVED THE TRIAL COURT'S DETERM NATI ON
THAT THE CHI LD HEARSAY WAS PROPERLY ADM TTED
EVEN THOUGH THE CHI LD TESTI FI ED CONTRARY AT
TRI AL ( RESTATED) .

The standard of review for determ ning whether the tria
court inproperly denied the Petitioners notion for judgenent of
acquittal is de novo.

In reviewing a notion for judgnent of
acquittal, a de novo standard of review ap-
plies. See Tibbs v. State, 397 So. 2d 1120
(Fla.1981). GCenerally, an appellate court
will not reverse a conviction which is sup-
ported by conpetent, substantial evidence.
See Donaldson v. State, 722 So. 2d 177
(Fla.1998); Terry v. State, 668 So. 2d 954,
964 (Fla.1996). I1f, after viewing the evi-
dence in the |ight nost favorable to the
State, a rational trier of fact could find
the existence of the elenments of the crine
beyond a reasonabl e doubt, sufficient evi-
dence exists to sustain a conviction. See
Banks v. State, 732 So. 2d 1065 (Fl a.1999).
However, if the State's evidence is wholly
circunstantial, not only nmust there be suf-
ficient evidence establishing each el enment
of the offense, but the evidence nmust al so
excl ude the defendant's reasonabl e hypot he-
sis of innocence. See One v. State, 677 So.
2d 258 (Fla.1996). Because the evidence in
this case was both direct and circunstan-
tial, it is unnecessary to apply the speci al
st andard of review applicable to circunstan-
tial evidence cases. See Wlson v. State,
493 So. 2d 1019, 1022 (Fl a.1986).

Pagan v. State, 830 So. 2d 792, 803 (Fla. 2002)

13



F.S. 8 90.803(23), The child hearsay exception, states:

(23) Hearsay exception; statement of child
victim --

(a) Unless the source of information or the
met hod or circunstances by which the state-
ment is reported indicates a | ack of trust-
wor t hi ness, an out-of-court statenment nmade
by a child victimwith a physical, mental,
enotional, or developnmental age of 11 or
| ess describing any act of child abuse or
negl ect, any act of sexual abuse against a
child, the offense of child abuse, the of-
fense of aggravated child abuse, or any of-
fense invol ving an unl awful sexual act, con-
tact, intrusion, or penetration performed in
the presence of, wth, by, or on the
decl arant child, not otherw se adm ssible

is adm ssible in evidence in any civil or
crimnal proceeding if:

1. The court finds in a hearing conducted
outside the presence of the jury that the
time, content, and circunstances of the
statenment provide sufficient safeguards of
reliability. In mking its deterni nation,
the court may consi der the nmental and physi -
cal age and maturity of the child, the na-
ture and duration of the abuse or offense,
the relationship of the child to the
of fender, the reliability of the assertion,
the reliability of the child victim and any
ot her factor deened appropriate; and

2. The child either:
a. Testifies; or

b. Is wunavailable as a wtness, provided
that there is other corroborative evidence
of the abuse or offense. Unavailability
shall include a finding by the court that
the child's participation in the trial or
proceeding would result in a substantial
I'i kel i hood of severe enotional or nental
harm in addition to findings pursuant to s.
90.804(1).

14
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(b) In a crimnal action, the defendant
shall be notified no later than 10 days be-
fore trial that a statement which qualifies
as a hearsay exception pursuant to this sub-
section wll be offered as evidence at
trial. The notice shall include a witten
statement of the content of the child's
statenent, the time at which the statenment
was nmade, the circunmstances surrounding the
statement which indicate its reliability,
and such other particulars as necessary to
provide full disclosure of the statenent.

(c) The court shall make specific findings
of fact, on the record, as to the basis for
its ruling under this subsection.

The trial court entered a detailed order regarding the ad-
m ssion of the child hearsay. (R 62-75) In that order the trial
court said, in part:

The Court got a sense that Carly would
i ndeed be fearful of getting in trouble for
admtting to |lying, but one then has diffi-
culty understanding why she would have done
so in the first place. Further, if, as the
child s nmother testified the allegations
where in fact based solely on Col by’s expe-
rience years earlier, one would think these
al l egati ons would have been made nuch ear-
lier if they were in fact untrue. In sum
mary, and as supported by subsequent testi-
nmony di scussed below, the Court is inclined
to believe that Carly was telling the truth
in her initial allegations, and |ater re-
canted untruthfully in an effort to satisfy
her mother’s concern about the Defendant,
and her desire to have him back honme and in
their lives.

(R 65)
The trial court concluded the safeguards designed to pro-

tect a defendant fromi nproper and highly prejudicial child vic-

16



tim hearsay testinony has been fully observed and consi dered.
The testimony of Sandra Shul man, Kristin Roth and Detective Pe-
ter Venero sought to be admtted by the State agai nst the Appel -
lant may be admtted, as they are sufficiently trustworthy and
reliable in accord with applicable | egal standards. (R 74-75)

Petitioner argues since the victimtestified at trial and
recanted her prior statenments (including her testinony at the
pre-trial hearing to determne the adm ssibility of 803(23)
statenents), her statenments made shortly after the event are
converted into inconsistent prior statements and are no | onger
adm ssi bl e under 803(23). However, there is no expl anation pre-
sented as to why this is so. The requirenent for adm ssion of
the statenents were met under 803(23). The statenments cane in
as substantive evidence.

As Departnent of Health and Rehabilitative Services V.

MB., 701 So. 2d 1155, 1160-1163 (Fla. 1997) notes, if the | eg-
islature intended to use the nodifier "consistently" with the
word "testifies,” it could have said so. Nor did the |egisla-
ture say prior statenments becone non-adm ssible if the child s
i nconsi stency at trial reaches the |level of recantation. The
| egi slature did not so say. It is reasonable to assune the | eg-
islature had this very scenario in mnd when they crafted the
| anguage of the section.
Turning to the nerits of the petition, sub-

section 90.803(23) is a hearsay exception
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for child victins of sexual or other abuse
who are el even years of age or younger. It
was added to the Evidence Code in 1985, see
ch. 85-53, 8 4, Laws of Fla., and placed
within section 90.803--a group of hearsay
exceptions which may be invoked whether or
not the hearsay declarant--in this case, the
child--is available to testify at trial. As
a statutory matter, the text of subsection
90. 803(23) explicitly provides that the
child' s hearsay statenents qualify for the
exception if the child testifies. ld. 8
90.803(23)(a)(2). In the present case, once
the court determned that the criteria of
subsection 90.803(23) had been satisfied,
the hearsay rule was overcone and the
child's statenents to the three specific
i ndividuals could not be excluded on the
ground that they are hearsay.

State v. Pardo, 582 So. 2d 1225, 1227 (Fla. 3d DCA

1991)

The thrust of the issue on the adm ssion of child hearsay
turns then on whether the trial court held an adequate pre-trial
heari ng and made findings to support the conclusion the prior
statenments were sufficiently trustworthy and reliable. Areview
of the trial court’s fourteen page order satisfies that ques-
tion.

The Petitioner noved for judgenent of acquittal at the end
of the State's case. The thrusts of the Petitioner’s argunent
were the prior inconsistent statenents of the victimcannot be
used as substantive evidence when the victimrecants at trial.
The State argued corroboration. (T 478-499)

Neither the trial court, nor the district court reached the
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guestion of whether the child hearsay, properly admtted, could
stand al one and support a convicti on.
The District Court, in its opinion, took great pains to

anal yze the evidence presented at trial.
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We have detailed the trial testinmony so
extensively in an attenpt to paint a picture
of the significant problem this case pres-
ents. Here, the prosecution's star wtness
testified solely about what did not happen
and gave a pl ausi bl e expl anati on for how she
came to know of things no seven-year-old
child should ever have to know and why she
accused the defendant of those acts. The
State's burden was to tear that story down
bit-by-bit, and it did so by repeated intro-
duction of the version of events that the
child was repudiating at trial. In addition,
the State highlighted discrepancies between
the child' s and the nother's testinonies--as
wel | as bet ween t he I n-court and
out -of -court versions of events--concerning
smal | details, such as whether Ray had m ce
in his hand when the door was opened, how
long it took for the door to be unlocked,
and how C. P. was punished for initially ly-
ing once she decided to tell the truth. Al
of the evidence the State presented was in-
tended to corroborate the statenments intro-
duced through section 90.803(23).

At the outset, we note that the trial
court did an exenplary job in its conduct of
the pretrial hearing to determ ne whether
the "time, content, and circunstances of the
statenment provide[d] sufficient safeguards
of reliability.” 8§ 90.803(23)(a)(1). The
court entered a detailed order finding that
the statements C.P. nmade to the detective,
the child protection worker, and to Kristin
evidenced a sufficient degree of trustwor-
thiness and reliability and, based upon the
child testifying at trial, were adm ssible
as a hearsay exception under section
90.803(23). The court concluded that the
State could introduce the child hearsay
statenments wi thout undue or unlawful preju-
dice to the defendant. In reaching those
concl usions after the pretrial hearing, how
ever, the court admtted that it was |eft
with "some nagging concerns" about C P.'s
testinony at the hearing, which was appro-
priately responsive to non- | eadi ng
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guestions. Her denmeanor did not change when
she testified about her original allegations
and the fact t hat they were |ies.
Essentially, however, based upon the picture
of the famly dynam c that was drawn in the
testinmony of C. P., the nother, and the fam
ily friend, the court concluded that the
child did not receive much positive atten-
tion fromher nother, that she would indeed
be fearful of getting in trouble for |ying,
and that she told the truth in her initia
al l egations but later untruthfully recanted
to "satisfy her nother's concerns about the
Def endant, and her desire to have him back
home and in their lives. "Thus, the tria
court's decision to allowthe hearsay state-
ments was influenced to sone degree by its
own decision concerning C.P."s credibility.

Baugh at 761-762

The Fourth District, in Mkler v. State, 829 So. 2d 932,

935-936 (Fla. 4th DCA 2002) sai d:

If a statenent is adm ssible under sec-
tion 90.803(23), it may be "considered as
substantive evidence by the trier of fact."
Dep't of Health & Rehab. Services v. MB.,
701 So. 2d 1155, 1160 (Fla.1997). Consi der-
ation of a statement adm tted under section
90. 803(23) "as substantive evidence by the
trier of fact does not require that the
child's testinony at trial be consistent
with the out-of-court statenments.” |d.; see
Wlilliams v. State, 714 So. 2d 462, 466 n. 5
(Fla. 3d DCA 1997) (expressing the viewthat
a "child victimhearsay statenent is suffi-
cient, on its own, to sustain a conviction
if the statenent is determned to carry the
‘sufficient safeguards of reliability’ .
required by section 90.803(23)"). In MB.

t he suprene court agreed with Professor
Ehrhardt's conclusion that a statenent ad-
mtted under a section 90.803 hearsay excep-
tion is "surrounded by circunstantial guar-
antees of reliability" to allow use of the
statenents as substantive evidence. 701 So.
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2d at 1161 (quoting CHARLES W EHRHARDT,
FLORIDA EVIDENCE § 803.23, at 702 (1996
ed.)).

In MB., the supreme court clarified
the scope of its previous decisions in State
v. Green, 667 So. 2d 756 (Fla.1995), and
State v. Moore, 485 So. 2d 1279 (Fla.1986).
In Green, the court held that a "prior
statenment of the child victim directly con-
flicting with the victims trial testinony,
standi ng al one, was insufficient to sustain
a crimnal conviction." MB., 701 So. 2d at
1162. The suprene court referenced the |an-
guage in Green that the opinion did ' "not
mean that inconsistent statements admtted
under section 90.803(23) can never be used
as substantive evidence when other proper
corroborating evidence is admtted." ' 1d.
(quoting G een, 667 So. 2d at 761). The su-
prenme court identified the special facts in
Green--the child victim had an 1Q of 50;
before accusing Green she had accused an-
ot her; she testified at trial that G een had
never abused her; she identified a different
abuser at trial--and concluded: "In essence,
we determned [in Geen ] that the reliabil-
ity of the child s statenent identifying
G een had been so dimnished by the child's
ot her testinony that we could not have suf-
ficient confidence in the crimnal convic-
tionto allowit to stand."” Id.

The suprenme court also discussed State
v. More in MB. More was a hom cide case
where the only evidence of guilt was two
W t nesses' testinony before the grand jury
that the defendant had killed the victim
The wi tnesses appeared at trial and testi-
fied that they had lied to the grand jury.
The suprenme court reversed a second degree
mur der convi ction, holding that a prior in-
consi stent statement was not sufficient to
sustain the conviction when the prior state-
nment was the only substantive evidence of
guilt. Moore, 485 So. 2d at 1281-82.

Di scussing Green and Moore in MB., the
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supreme court wote:

Qur rulings in G een and Moore were primar-
ily concerned with the m ni nrum standard of
evi dence required to sustain a crimnal con-
viction and the potential mscarriage of
justice that could occur if that standard
was not maintained. W were al so concerned,
of course, about the constitutional rights
of the accused in a crimnal proceeding.

M. B. 701 So. 2d at 1162. The court
concl uded that Green and Mbore did not con-
trol the dependency proceeding at issue
there. 1d.

This case is a crimnal proceeding, so we
must still confront Green and Moore, as ex-
plained in MB., to decide this case. Mbore
is distinguishable and does not control.
That case involved only the use of prior
i nconsi stent statements as substantive evi -
dence. Unlike section 90.803 exceptions to
the hearsay rule, which are traditionally
recei ved as substantive evidence, prior in-
consi stent statenents are not "surrounded by
circunmstantial guarantees of reliability."
M B., 701 So. 2d at 1161 (quoti ng EHRHARDT,
Two factors distinguish this case from
Green. FLORIDA EVI DENCE 8§ 803.23, at 702).

Mkl er at 935-936

Though the District Court Dbel ow, and Mkler talk
extensively about Green, it nust be renenmbered that G een did
not involve 803(23) evidence.

In addition, MKkler, |like the case at bar, did not reach
t he question of whether the child hearsay, when recanted, could
stand on its own to support a conviction, since there was anple
corroboration and in that case no recantation, only details |eft

out.
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In the case at bar, there was also sufficient corrobora-
tion, as the Second District found, to support the conviction,
if this Court determ nes corroboration is necessary in a crim -
nal case to support recanted child hearsay.

The question before the trial court at the notion for
j udgenent of acquittal was whether there was evidence corrobo-
rating the victim s hearsay statenents i ntroduced through Detec-
tive Venero, Sandra Shul man, and Kristin Roth. Appellant states
the only substantive evidence to support the Petitioner’s guilt
was the child hearsay. This is not correct.

In addition to the child hearsay, the State presented evi -
dence the Petitioner, upon being confronted by the victins
not her (Rachel Atkins) with what the victim clainmed he did,
stated, “lI want her to suck nmy dick, | want you to watch, and
then | want to fuck you after.” This statenment, made i medi -
ately after the event the victimconplained of, shows his state
of mnd at the tinme, and is tantanount to an adm ssion of what
t ook pl ace.

Section 90.803(3), Florida Statutes allows statenents of
t he decl arant reflect the declarant's state of mnd to be adm t-

ted. Morales v. State, 768 So. 2d 475 (Fla. 2d DCA 2000) 1In

this case, the declarant of the statenent was the Petitioner
hi msel f and was adm ssi bl e agai nst him

Additionally, Petitioner’s actions shortly after the accu-
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sation was made, slitting his wists, is the ultinmte means of
escape. The act of cutting his wists and copi ous amounts of
bl ood was directly witnessed and testified to, as was his inten-
tionto dietransmtted to the police officer who was trying to
hel p him Baugh told Arrison he didn't want help, he wanted to
di e.

The law is well settled that "[w] hen a sus-
pected person in any manner attenpts to es-
cape or evade a threatened prosecution by
flight, concealnment, resistance to | awful
arrest, or other indications after the fact
of a desire to evade prosecution, such fact
is adm ssible, being relevant to the con-
sci ousness of gquilt which may be inferred
fromsuch circunstance."” Straight v. State,
397 So. 2d 903, 908 (Fla.1981). However, we
have held that in order to admt this evi-
dence, there nust be a nexus between the
flight, conceal ment, or resistance to | awful
arrest and the crinme for which the defendant
is being tried in that specific case. See
Escobar v. State, 699 So. 2d 988 (Fla.1997).
Mor eover, such an interpretation should be
made with a sensitivity to the facts of the
particul ar case. See Bundy v. State, 471
So. 2d 9 (Fla.1985) (citing United States v.
Bor der s, 693 F. 2d 1318, 1325 (11th
Cir.1982)).

Looney v. State, 803 So. 2d 656, 666-667 (Fla. 2001)
In addition, Atkins, nine days after the event, found the
pi cture or pictures which the victimhad told Venero the Peti -
ti oner used to teach her what to do. Atkins confirmed with the
victimthey were the pictures and call ed Venero about them
She [Carly] said that she was shown a pic-

ture al nost a year ago, she said, when she
lived at a one bedroom cottage-type hone
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that she was shown a picture and Raynond
told her that this was the proper way of
doing this and this is what she needed to
do.

(T 360)

On January 22nd, Atkins called Venero and told hi mshe had
found photographs of a wonman performng oral sex on a man.
At ki ns indicated she had shown the pictures to Carly. Carly had
said they were the pictures. (T 363)

At trial Carly indicated she had told Detective Venero the
white stuff tasted bad. (T 220) She stated her brother had told
her that and it didn't happen to her. (T 222) However, her
child hearsay statenent to the detective was quite detailed and
i ndi cated not that it tasted bad, but that it made her choke and
she spat it out. After that she was told to swallow it fast. (T
361)

Carly testified at trial that one night, while she was
wat chi ng TV, she told her nother, out of the blue, what she had
said about the Petitioner was a fib. She had been thinking
about it while watching TV. At the time, she was |onely. She
m ssed the Petitioner. Her nmother was telling her she m ssed
the Petitioner. She felt sad for her famly. She agreed she
was now saying this stuff to get Ray out, because her famly is
br oken apart, and she wants the fam |y back. She thought this

woul d help. (T 229-232) Carly stated the only tinme she talked

to her nother about the case was when she told her it was a fib.
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(T 246)

Rachel Atkins testified at trial she banged hard on the
door three tinmes. She threatened to conme through the door if
they didn’t open it. It may have taken close to thirty seconds
to open it. (T 280) Raynmond was closest to the door when it
opened. He was standing there with white mce in his hand and
Carly was standi ng behind him (T 281) Carly was quiet, |ooking
down at her feet. She took her daughter into her bedroom and
asked her what was going on. Her exact response was “He nade ne
suck his dick.” (T 282) The trial court indicated this was a
spont aneous statenent and cane i n as substantive evidence or was
what it meant when it denied the JOA. (T 602)

At ki ns indicated she got the story in bits and pieces from
the time she went to the police station the day after until she
went to the State Attorney’s O fice. (T 290)

Petitioner argues corroboration was insufficient, the jury
had to stack i nference upon inference. He then cane to the con-
clusion what the jury had to do was speculate. This is not cor-
rect. In the first place, it nmust be noted the child hearsay
statements admtted into evidence were sufficient, if believed
by the trier of the facts, to prove guilt beyond a reasonable
doubt. The question then becane whether there was sufficient
corroboration to survive the notion for judgnent of acquittal

because the victimrecanted.
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The very nature of the jury function is to accept evidence
and draw concl usions therefrom |If this were not the case, cir-
cunstanti al evidence would not be adm ssible. The very nature
of circunstantial evidence, as the nanme inplies, is to take
facts and draw reasonabl e concl usions fromthem As an exanpl e,
the Petitioner cut his wists shortly after being confronted
with what he did with the child victim There can al ways be
anot her, alternative explanation for flight after an event.
Calling it specul ati on does not nean a reasonable trier of fact
could determne this was a consciousness of a guilt act.

The same can be said for the testinmony about the
Petitioner's attenpt to influence testinony. There is no direct
evidence of this (except for the overheard conversation by the
jail inmate!). This does not nean the attenpt, here successful
according to the juries finding of guilt, was not acconplished
through a third party.

Whet her the Petitioner's statement to the victinm s nother
when confronted about what the daughter said had just happened,
was an adm ssion of what he did, what he wanted to do, or had
done in the past. It in no way vitiates its relevance to the
i ssue of what he stated he wanted to do with the victim

The sanme can be said about the pictures found under the

1 The witness had multiple felony convictions. This only neans
the jury could discount his testinony if they so chose, not that
t hey nust.
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bed. They do not prove what the victim said happened i medi-
ately after the event did happen, but they do support, circum
stantially, the victimwas initially telling the truth.

She [Carly] said that she was a shown a pic-

ture al nost a year ago, she said, when she

lived at a one bedroom cottage-type home

that she was shown a picture and Raynond

told her that this was the proper way of

doing this and this is what she needed to

do.

(T 360)

As the Second District Court of Appeal opined it is the
col l ective inpact of these various things which | end corrobora-
tion to the child hearsay. The district court’s comments on the
corroboration evidence are also m sconstrued by the Petitioner.
What Petitioner is doing is |looking at the evidence and then
construing it in a light nost favorable to the Petitioner, which
is not the standard. When there is inconsistent evidence, it is
the trier of the fact that nust determ ne where the truth |ies.
The district court did say the “adm ssion” by the Petitioner was
not an adm ssion at all. But they also said the jury could have
inferred past conduct fromthe statenent. The court went on to
say “The fact that the Defendant slashed his wists al nost i mre-
diately after the charges were nmade, when viewed, as required,
in the light nost favorable to the State, is suggestive of

guilt, even though his action is equally susceptible of an in-

terpretation that he was despondent over the accusation and was
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in need of intensive psychot herapy.”

The victims state of mnd while testifying is an issue.
She can hope her famly will be put back together and is not
afraid of the Appellant because there are new rules in place at
home. This evidence was probative to the question, central to
the case of whether Carly told the truth initially or at the
trial.

This was a question of fact for the jury' s determ nation.
The trial court did not err in allowing the case to go to the

jury so they could nmake the findings the | aw entrusts upon them
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CONCLUSI ON

Petitioner respectfully requests that Respondent’s con-
viction and sentence be affirned.
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