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PRELI M NARY STATENMENT

Petitioner, Raynond Baugh, was the Appellant before the
Second Di strict Court of Appeal and the Defendant in the Circuit
Court crimnal proceedings. Respondent, the State of Florida,
was the Appell ee before the Second District Court of Appeal and
prosecuted Petitioner in the Circuit Court. References to
Petitioner will either be Petitioner, Appellant or Defendant
wher e appropriate. References to Respondent will be Respondent,
Appel | ee or the State where appropriate.

The opi ni on of the Second Di strict Court of Appeal (attached

as Appendix | to this brief) contains nost of the relevant facts

for this cause. The opinion is 22 pages. References to the
opinion will be Appendix followed by the appropriate page
nunmber . E.g. (Appendix |. 10) Petitioner’s Mtion for

Rehearing, filed after the opinion, is attached as Appendi x |1

References to that notion will be Appendix 1, followed by the
appropri ate page nunber. E.g. (Appendix Il. 2) References to
the record on appeal before the Second District Court of Appeal
will be R, followed by the appropriate volunme and page nunber.

E.g. (RIl. 175)



STATEMENT OF THE CASE AND FACTS

A jury convicted Petitioner of capital sexual battery upon
the 7 year old daughter of his former girlfriend; Petitioner
received a life sentence. (Appendi x 1) The Second District
Court of Appeal upheld Petitioner’s conviction in spite of the
fact that the alleged victimrecanted her pretrial statenments
that Petitioner made her commt oral sex on him the Second
District Cour t of Appeal found there was sufficient
corroborating evidence to support the conviction pursuant to

State v. Green, 667 So.2d 756 (Fla. 1995).

The opini on bel ow st at ed:

The trial of this case took place about six nonths after the
al | eged nol estation. (Appendix |I. 1) The State’'s first w tness
was the child victim C P., who described a time when the
Def endant, her nother’s live-in boyfriend, cane into her room
and cl osed the door. (Appendix I. 1) C.P.’s nother had sent her
to her room for *“bugging” her while she was ordering |obsters
from Publix on the phone, and the Defendant, whom she referred
to as her daddy or Ray, canme into her room to yell at her
cl osing the door behind him (Appendix |I. 1) The door was then
accidentally | ocked because C.P. had fiddled with it earlier.

(Appendix 1. 1)



The Defendant was wearing only a towel because he had j ust
come fromthe shower. (Appendix I. 1) After he finished yelling
at her, he picked up sone mce froma cage so that he could feed
themto the pet snake. (Appendix |I. 2-3) C. P. denied that Ray
ever opened up his towel, at that nmonent or any other tinme.
(Appendi x . 3) However, C.P. had seen sonme “very gross”
pi ctures when she was snooping around in her nother’s bedroom
(Appendix |I. 3) The significance of that comment would energe
when the child hearsay statenents were |ater admtted, because
C.P. told investigators that the Defendant had shown her
pi ctures to teach her howto performoral sex. (Appendix |I. 3)

When her not her began knocking on the door, C. P. opened it
i medi ately, and her nother asked her what was going on.
(Appendix 1. 3) In response C.P. told a “fib” - that Ray made
her suck her private - “but that was not true.” (Appendix |I. 3)

The prosecutor pressed the child about why she told this
fib, and C.P. maintained that she nade the story up because her
ol der brother, who did not live with them had told her about a
simlar event that had happened to hi m when he was about eight
years old - that “a guy” (not the Defendant or anyone invol ved
in this case) nmade hi msuck the guy’'s private. (Appendix |I. 3)
C. P. thought of telling that |lie because she wanted to get Ray

in a “little, but not that much trouble,” because sonetinmes he



made her mad. (Appendix |. 3) She thought that it took her a
couple of mnutes to think of this |lie before she told her
not her, although the prosecutor questioned why she had not
previously told him that she had thought about it for a few
m nutes before blurting it out. (Appendix |I. 3)

According to C. P., the repercussions of her statement to her
not her were inmedi ate. (Appendix 1. 3) There was a |lot of
yelling; her nother called the police; and the Defendant took
some razor blades and went into the bathroom and slashed his
wrists. (Appendix |I. 3) C.P. recalled for the prosecutor that
she did not speak to the police until a day or so later, when
they went to the station and talked to Detective Venero.
(Appendi x I. 3) She told the detective that “it happened,” that
her daddy made her suck his private. (Appendi x 1. 3-4) She
adm tted that she told the detective that she had done it with
Ray twel ve times previously and that white stuff came out, which
tasted out; on the stand, however, she denied that it happened
and stated that she did not know how it tasted, but her brother
had told her about it. (Appendix |. 4)

The prosecutor continued to press C. P. about her notivation
to lie about this event and to continue to |lie about it.
(Appendix I. 4) C.P. basically said that she knewthat she would

get in trouble for lying, that she did not want to get in any



nore trouble, and that she was afraid that the detective would
tell her nmother. (Appendix I. 4) Her nother scares her when she
lies. (Appendix |I. 4) Even though she was Iying, C. P. knew the
difference between a lie and the truth all along. (Appendix I
4) One night when she was watching TV, however, she decided to
tell her nother the truth because she thought maybe she could
deal with getting in trouble. (Appendix |I. 4) She was sad
because her famly had been broken apart and she thought it
would help if she told the truth. (Appendix |. 4) C. P. also
consistently insisted that she had not talked with her nother
about these matters or about Ray except for the tinme when she
decided to finally tell the truth. (Appendix |. 4)

Anot her line of inquiry pursued by the prosecutor, over
def ense obj ection, delved into sonme new rules C. P.’s nother had
instituted for her household, nobst of which concerned wearing
appropriate clothing and not |ocking doors. (Appendix |. 4) The
i nference the prosecution sought fromthis testinony was that
C.P. would not be afraid to have the Defendant back in their
househol d because t hese rul es woul d prevent a further recurrence
of this behavior. (Appendix I. 4) C P., however, asserted that
she was not afraid of him because he had never nolested her in
the first place. (Appendix 1. 4) Although Ilikening this

testinmony to evidence of subsequent renedi al measures prohibited



in some civil contexts, the trial court admtted the evidence
because it was inextricably intertwined with the credibility of
each witness that the jury was going to have to eval uate.
(Appendi x 1. 4-5)

On cross-exam nation the defense attorney elicited fromC. P
that she had originally told the |ie because she was mad at her
not her and Ray for yelling at her, and she kept repeating it
because she was afraid of her nother. (Appendix |. 5) She
ultimately told the truth, though, because she was sad that her
famly was broken apart and she felt bad that her |ie had gotten
theminto this situation, and, she thought, “nmaybe | can dea
with the pressure.” (Appendix 1. 5) It was a difficult
deci sion, one she had to think about a long tine. (Appendix I.
5) She again recounted that the story she had heard from her
brother had stuck in her mnd and supplied the details.
(Appendix I. 5) Also, in nosying around her nother’s room she
had cone across one picture that she should not have seen, and
that, too, was difficult to erase from her mnd. (Appendix I
5) As for the new rules, they made her feel safe, but Ray never
had asked her to do anything naughty or showed her naughty
pi ctures. (Appendix |I. 5) She was afraid of him thought,
because when he does not take his medication he hurts hinself.

(Appendix I. 5) Finally, the defense elicited fromC. P. that she



does not |like her mother’s former friend, Kristin, and that she
woul d never tell her a secret.(Appendix |. 5)

At the conclusion of C P.’s testinony, the State had
denonstrated that the alleged victim had first accused the
Def endant of nolesting her, repeated that story to a number of
di fferent people, and then changed her story. (Appendix I. 5)
C.P. was asked to identify the towel that Ray wore that night.
(Appendix I. 5) She did so, but no physical evidence was ever
obtained fromthat towel. (Appendix |I. 5) The child protection
team worker testified that her exam nation of C P. reveal ed no
evi dence of abuse. (Appendix |I. 5) Pornographic pictures were
eventually recovered from the home, but there was never any
direct testinony that the Defendant had shown them to C.P.
(Appendix 1. 5-6) The detective, the child protection team
worker, and virtually every other wtness repeated C P.’'s
hearsay statenents, but there was never any direct evidence
denonstrating that events unfolded the way C.P. initially said
t hey had. (Appendix |I. 6)

Ot her than the child s prior inconsistent statenents, the
nost dammi ng piece of evidence was elicited from the mother.
(Appendix |I. 6) She testified that after she finished calling
Publ i x about | obsters, she attenpted to enter C. P.’s room but

found that the door was |ocked. (Appendix I. 6) Wthin a few



seconds - fewer than thirty, according to her estinmate - someone
opened the door. (Appendix |I. 6) She saw Raynond standing
there, wrapped up in his towel, with white mce in his hand, and
her daughter behind him (Appendix |I. 6) Both denied know ng
the door was |ocked, but she wanted to find out what had
happened, so she separated them (Appendix |I. 6) She took C. P
to her bedroom asked what was going on, and the child s exact
words were, “He made me suck on his dick.” (Appendix I. 6) The

not her imredi ately confronted Ray, spouting what she descri bed

as “colorful nmetaphors,” slapping him several tinmes and
insisting that he |eave i mediately. (Appendix |. 6) During
their heated argunent Raynond said, “I want her to suck ny dick,
| want you to watch, and then | want to fuck you after.”

(Appendi x 1. 6)

C.P.’s mother testified on direct that Raynmond nade this
remark in the heat of an argunent to anger her, which it did.
(Appendix |I. 6) In fact, the first time the nother had indicated
t hat she thought Raynond was | ess than serious when he made this
remark, that he was describing what he wanted rather than what
he did, was at the bond hearing, and by that time her daughter
had changed her story and the nother was doing all she could to

have Raynond released fromjail. (Appendix I. 6)
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On cross-exam nation the nother testified that she believed
C.P. when she changed her story, because her behavior had
changed for the better after she received the attention she
desired, so she assumed that C.P.’s notivation for telling the
initial lie was sinply to get attention. (Appendix |I. 6-7) She
deni ed that her daughter had ever acted out sexually, but she
had caught her “playing doctor” with her brother. (Appendix I.
7) She descri bed her daughter as extrenely nosy, which expl ai ned
her finding the pornographic pictures. (Appendix I. 7)

As for the blowup that occurred once the bedroom door was
unl ocked, the mother admitted that when she became angry, it
“was not a pretty sight,” and she was mad at everyone before the
door was even opened - at C.P. for being a pest and at Raynond
for insisting on buying |obster for dinner when they could not
afford it. (Appendix 1. 7) Once C.P. accused Raynond of
nol esting her, she imedi ately believed what her daughter said
was true and thought that Raynmond was being serious when he
descri bed his desires toward her daughter. (Appendix 1. 7)
However, she noted that he did not have an erection when she
wal ked i nto the room and when they cleaned C.P.”s roomthe next
day, she found no evidence of senmen or sexual activity.

(Appendix 1. 7)

11



As for the suicide attenpt, C.P.’s nother explained on
direct that Raynond had attenpted to take his life by slashing
his wists once before, when the phone had been cut off for
nonpaynent . (Appendix I. 7) She admtted that he needs
signi ficant counseling, but once she realized that her daughter
had |ied, she wanted himout of jail. (Appendix |I. 7)

The statenent the Defendant made to the nother, whether
seriously or in jest, about what he desired to do to C P.,
undoubt edly bolstered the prosecution’s case against him
(Appendix |. 7) The prosecution made further inroads into C.P.’s
credibility when it had the investigating detective repeat what
the victim and her nother had told him two days after the
incident. (Appendix I. 7) A nunber of details conflicted with
C.P.’s testinmony at trial. (Appendix I. 7)

Detective Venero detailed what the nother had told him
during his initial investigation, which conflicted in several
respects with her trial testinony.!? (Appendix |. 8) For
i nstance, she told himthat she was off the phone in a matter of
noments, went to the bedroom door, |istened for a few m nutes
but did not hear anything, then knocked on the door. (Appendix

. 8) Raynond said, “the mce are out-hang on a mnute.” The

1\ are unsure on what basis the nother’s statenments to Detective
Venero were admitted, but the defense did not object to that |ine of
t esti nmony.
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not her then banged on the door, did not see the nmice out, and
did not think he had time to put themaway. (Appendix |I. 8) Her
daughter | ooked as if she had been caught doi ng sonet hi ng wrong.
(Appendix I. 8) Therefore, she took C.P. to another room where
her daughter said that her daddy made her suck his privates.
(Appendix I. 8) This enraged her nother, leading to the verbal
and physical confrontation with Raynond, who began packing his
t hi ngs and then went into the bathroomand slit his wists and
ar ns. (Appendix I. 8) The nother also relayed to Detective
Venero the statement the Defendant had made about what he want ed
to do, which occurred at the beginning of their protracted
altercation, and she al so said that he never at any point denied
t hat he had done what he was accused of doing. (Appendix |I. 8)

Over objection, the detective recounted C. P.’s hearsay
statements concerning the event. (Appendix |I. 8) According to
C.P., when Ray opened his towel or other clothing and | ooked
down, she knew that she was to perform oral sex on him
(Appendix I. 8) She knew how to do it because he showed her a
pi cture, and she described with particularity where she put her
hand, what she did, what cane out of his penis, and how the
white stuff tasted. (Appendix |I. 8) She was “fairly articul ate”
about the white stuff - when it came out and when it did not.

C.P. was pretty certain that she had done this twelve tines in

13



the past. (Appendix |I. 8) Then, a few days after his interview
with C.P., the nother called Detective Venero and told himthat
she had found photographs of a woman perform ng oral sex on a
man. (Appendix |. 8-9)

The detective further testified that C P.’s exam nations
reveal ed no physical evidence of abuse or venereal disease
(Appendi x I. 9) The Defendant’s towel was exam ned for semen but
none was found, nor did forensic examnation of C.P.’s room
reveal any evidence of senmen. (Appendix |. 9)

A child protection team registered nurse practitioner
related C.P.’s statenents to her: that Ray nmade her suck his
private, that white stuff came out, and that he had made her to
do this twelve tines. (Appendix I. 9) She found no physical
mani f est ati ons of sexual abuse or of venereal disease. However,
in the case of oral sex, it is highly unlikely that there woul d
be any forensic material to be discovered. (Appendix I. 9)

Afinal Iine of questioning explored the credibility of C. P.
and her nother concerning the child s decision to change her
story. (Appendix |I. 9) A jail inmate present when two wonmen
and a child came to visit the Defendant testified that he
overheard some of their conversation. (Appendix 1. 9) He
claimed that the Defendant told the wonmen that they had to get

the little girl to “recanmp” her story because otherw se he was
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| ooking at life in prison. (Appendix 1. 9) Furt her nor e,
approxi mtely two days before this visit the inmate overheard
the Defendant’s end of a tel ephone conversation in which the
Def endant said sonething about a towel, suggesting that they
could claimthat both he and the little girl had used the sane
towel after bathing. (Appendix . 9) This inmte had been
convi cted of seven fel onies and was on sex of fender probation at
the time of trial, but the prosecutor had not promsed him
anything for his testinmony. (Appendix |. 9)

Afornmer famly friend, Kristin, testified last. (Appendix
. 9) This was a person C.P. did not like, who had been thrown
out of their honme by the nmother after the child recanted.
(Appendi x I. 9-10) Kristin testified about events the night of
the incident as well as the circumstances under which C.P.
changed her story. (Appendi x 1. 10) According to her forner
friend, C.P. told her that “it really did happen” but her nother
want ed her to change her story. (Appendix |. 10) On the night
that C. P. confessed that she had been lying, however, Kristin
overheard the nmother vyelling at her child in the bathroom
exhorting her to tell the truth and warning that she woul d beat
her within an inch of her life if she was |ying. (Appendix I.

10)
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The Second District Court of Appeal certified the follow ng

guestion of great public inportance:

IF A CH LD VICTIM OF SEXUAL ABUSE TOTALLY REPUDI ATES
HER OUT- OF- COURT STATEMENTS AT TRIAL, AND THE
PROSECUTI ON ADDUCES NO EYEW TNESSES OR PHYSI CAL
EVIDENCE OF ABUSE, MJST THE TRIAL COURT GRANT A
JUDGMVENT OF ACQUI TTAL EVEN IN THE FACE OF OTHER
EVI DENCE CORROBORATI NG THE OUT- OF- COURT STATEMENTS AND
THE DI CTATES OF THE CONFRONTATI ON CLAUSE?

Petitioner filed a notion for rehearing (Appendix I1). The

nmotion for rehearing all eged:

1.

This Court decided that although the wvictinmis prior
i nconsi stent statements were insufficient to sustain
Appellant’s conviction, there was other evidence which
corroborated victim s statenents that Appell ant abused her;
this court decided none of the alleged corroboration
carried much evidentiary wei ght and each of these grounds,
i ndi vidually, would feel as sufficient corroboration. This
court then held that the sumof the corroborative evidence
was sufficient to sustain the conviction. This court has
overl|l ooked the fact that each item of the corroborative
evidence required the jury to infer another fact fromthe

corroborative evidence - in other words the jury had to
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pile inference upon inference to arrive at a concl usi on of
gui l t. This court has overl ooked the fact that a jury
cannot pile inference upon inference to arrive at a jury
verdi ct.

2. The court’s opinion itself acknow edges the specul ative
inferences the jury had to make in this case to arrive at
guilty. The court notes the “suggestion that Defendant
engaged in wtness tanpering.” The court has overl ooked
the fact that there was no direct proof whatsoever of such
tanpering. The court itself notes that Appellant did not
say he tanpered with the witnesses - he nerely stated he
woul d have to stay in jail unless the victim changed her
story.

The court has overl ooked the fact that the jury would have
had to specul ated that Appellant or soneone el se (her nother)
tanpered with the witness. A rational trier of fact should not

have made this specul ative inference pursuant to Jackson v.

Virginia, 443 U S. 307, 99 S. C. 2781, 61 L. Ed 2d 560 (1979).
Such an inference violates due process. This court noted that
al t hough this evidence did not carry nmuch wei ght, the question
is not its weight, but its |legal sufficiency. This court has
overl ooked the fact that evidence is not legally sufficient if

it is based upon speculation or irrational inferences. Thi s
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court must consider the legal sufficiency - weight of the
evidence to determne if there was proof beyond a reasonabl e
doubt. This court has overl ooked that fact.

The sane anal ysis applies to Appellant’s “adm ssion” - this
court acknow edges that the statement was not an adm ssion but
a statenment of future desire made during an argunment in a fit of
anger. The jury would have to infer that this statenment also
referred to past conduct. This is another specul ative inference
and this court has overlooked this fact. The slashing of the
wists is also in this category. G ven the other testinony
about Appellant’s past actions, the jury again would have to
inferred that Appellant slashed his wists because he abused t he
victim At that tinme, Appellant denied the offense - so why
woul d he slash his wists? This court has overl ooked this fact.
The court itself states this proof is suggestive of gquilt.
Again, this court has overlooked the fact that this evidence
requires the stacking of speculative inferences to suggest

guilt. See Jones v. State, 589 So.2d 1001 (Fla. 3d DCA 1991);

Lee v. State, 640 So.2d 126 (Fla. 1st DCA 1994).

The victinis statenment at the time of the all eged incident

al so only suggests gquilt because the victim repudiated this

statenent at trial. This statenment only suggests guilt only if

one speculates that soneone made the victim recant her

18



testi nmony. As with the other corroborative evidence, this
evi dence only suggests guilt based upon the other speculative
i nference. This evidence is not legally sufficient under

Jackson v. Virginia, supra. This court has overl ooked the fact

that this evidence has value only if one engages in the other
specul ative inferences noted above. The standard of proof is
proof beyond a reasonabl e doubt - not an inference of guilt or

a suggestion of guilt. See State v. Law, 559 So.2d 187 (Fl a.

1989) This court has overlooked this legal principle. 1In the
opinion, this court uses the terms suggest or infer severa
times. These phrases indicate that this court m sapprehended
the legal standard for sufficiency - in a light nost favorable
to the state the proof establishes guilt beyond a reasonable
doubt; proof that establishes only suggestions of guilt 1is
legally insufficient. Moreover, if such suggestions/inferences
of guilt are possible only by piling inference upon inference,
t hen such proof is also legally insufficient. This court has
over | ooked or m sapprehended this principle. Consequently, this
court should rehear this case and find that the evidence was
legally sufficient.

The Second District Court of Appeal denied the notion

wi t hout comment.
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SUMVARY OF ARGUMENT

This Court should answer the certified question in the
affirmati ve based upon the unique facts of this case. In this
case, the alleged victim at trial conpletely recanted and
repudi ated her prior allegations of abuse. She expl ai ned why
she lied before trial. The state produced no evidence that
soneone had induced the victimto change her story. Although
the state produced innuendo to suggest why the victim changed
her story, the state produced no valid proof to discount her
trial testinony. The Second District Court of Appeal correctly

found pursuant to_State v. Green, 667 So.2d 756 (Fla. 1995),

that the out-of-court pretrial statenments (statenents of abuse
by Petitioner) were not sufficient by thenselves to constitute
proof beyond a reasonable doubt (in light of the alleged
victim s total recantation at trial). The Second District Court
of Appeal erroneously found that the corroboration evidence was
sufficient to 1) corroborate the adm ssion of the out-of-court
statenents; 2) to constitute proof beyond a reasonabl e doubt in
connection with the out-of-court statenents.

The corroboration evidence was insufficient because the
“evi dence” was not proof at all. The “proof” was merely a
series of speculative inference of guilt based upon anbi guous

facts. The Second District Court of Appeal inproperly piled
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specul ative inference upon speculative inference to find
sufficient proof beyond a reasonable doubt. Petitioner’s
conviction violated the due process standard of sufficient proof

in a crimnal case pursuant to Jackson v. Virginia, 443 U S

307, 99 S. Ct. 2781, 61 L. Ed 2d 560 (1979).

If Petitioner is correct about the insufficiency of the
corroboration evidence, then the Second District Court of Appeal
al so erroneously decided that the trial court properly admtted
the pretrial hearsay statenents pursuant to Section 90.803(23),
Fl orida Statutes. If the corroboration evidence was not
sufficient, then the hearsay evidence was not sufficiently

reliable under State v. Geen. If this evidence was not

adm ssible, then there was nothing for the corroboration
evidence to corroborate. By definition, the evidence was then
conpletely insufficient.

Al t hough the certified question is a general question, this
court should answer the question yes specifically as to this
case; in general, this Court should answer the question as yes
if the evidence which allegedly corroborates the recanted
hearsay statenments is inference piled upon inference. Thi s
Court should hold that the corroboration evidence nust either be

valid direct proof or valid circunstantial proof (a valid fact

21



and not a specul ative inference or an inference piled upon an

i nference).
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IF A CH LD VICTIM OF SEXUAL ABUSE TOTALLY
REPUDI ATES HER OUT- OF- COURT STATEMENTS AT
TRIAL, AND THE PROSECUTI ON ADDUCES NO
EYEW TNESSES OR PHYSI CAL EVI DENCE OF ABUSE,
MUST THE TRI AL COURT GRANT A JUDGMENT OF
ACQUI TTAL EVEN I N THE FACE OF OTHER EVI DENCE
CORROBORATI NG THE OUT- OF- COURT STATEMENTS
AND THE DICTATES OF THE CONFRONTATI ON
CLAUSE?

A. St andard of review.

The certified question involves the issue of whether the
evidence in this case, in light of the total recantation of the
alleged victimat trial, was legally sufficient. Consequently,
the de novo standard of review applies to this issue. Pagan v.
State, 830 So.2d 792 (Fla. 2002) This court has the discretion
to consider other issues raised in this case outside of the

certified question of great public inportance. Savoie v. State,

422 So.2d 308 (Fla. 1982)

B. Merits: Issue of |legal sufficiency of evidence in |ight of

recantation of alleged victim

The certified question poses the issue of whether the
evidence in this cause was legally sufficient in light of the
total repudiation of the alleged victim of her out-of-court
statenents at trial (with no eyewi tnesses or physical evidence)

and ot her evidence which purportedly corroborated the out-of-
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court statenents. In his initial brief and his notion for
rehearing before the Second District Court of Appeal, Petitioner
al l eged that the evidence against him was legally sufficient

pursuant to_State v. Green, 667 So.2d 756 (Fla. 1995) and

Jackson v. Virginia, 443 U S. 307, 99 S. C. 2781, 61 L. Ed 2d

560 (1979). A rational trier of fact could not properly find
proof beyond a reasonabl e doubt under the circunstances of this
case. Petitioner also argued that the so-called corroborating
evidence was not in fact direct proof but a series of
specul ative inferences that the jury would have to stack upon
each other to reach an inference of guilt.

The opinion bel ow correctly found that the evidence of the
out -of -court statenents (which becanme i nconsi stent statements in
light of the recantation at trial) thenselves alone were
insufficient to constitute proof beyond a reasonabl e doubt. The
opinion below then <concluded that the totality of the
corroborating “evidence” was sufficient to constitute proof
beyond a reasonabl e doubt.

The opinionitself described the nature and strength of this
evi dence:

In responding to the nmotion for judgnment of acquittal in
this case, the prosecutor described the corroborating evidence

as follows: the spontaneous statenment from C.P. to her nother
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i medi ately after the event; the Defendant’s “adm ssion” (“I
want her to suck nmy dick while you watch”); the Defendant’s
consci ousness of guilt as evidenced by his suicide attenpt; and
the suggestion that the Defendant engaged in “wtness
tanpering,” adduced from the testinonies of the prison inmate
and the nmother’s former friend. None of this alleged
corroboration carries much evidentiary weight. O course, the
gquestion is not its weight but its |egal sufficiency.

I n our view, each of these grounds, individually, would fail
as sufficient corroboration of M. Baugh's qguilt. Label i ng
C.P."’s out-of-court statenment as a spontaneous statenment really
is not helpful to the state, because, in spite of the court’s
jury instruction to the contrary, the statement did come in as
substantive evidence pursuant to Section 90.803(23); putting
anot her nanme on it would not have made it any nore corroborative
of the event, especially considering that the jury knew that
C.P.’s initial accusation occurred very close in tine to the
all eged crine. The Defendant’s “adm ssion” is not really an
adm ssion at all, but a statenment of desire and not of a
conpleted act (“I want her to suck ny dick while you watch”),
al t hough the jury mght infer past conduct fromthe statenent.
The fact that the Defendant slashed his wits al nost i medi ately

after the charges were nmade, when viewed as required in the
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i ght nmost favorable to the state, is suggestive of guilt, even
t hough his action is equally susceptible of an interpretation
t hat he was despondent over the accusation and was in need of
i ntensive psychot herapy. Finally, the testinony of the jai
inmate and the former friend concerning C.P.’s recantation,
which the state argued indicated that M. Baugh engaged in
“wi tness tanpering,” reveals that M. Baugh knew that he would
never get out of jail unless C P. changed her story. That was
true; as long as C.P. alleged that M. Baugh commtted the
crime, he had little hope of being rel eased. However, that does
not indicate that her woriginal story was either true or
corroborative of his guilt.

In spite of our hesitation to say that one piece of
“corroboration” would be sufficient, together with the out-of-
court statements, to sustain this conviction, all of the
inferences that the jury could draw from the sum total of the
evidence lead us to the conclusion that the trial court
correctly denied M. Baugh’s notion for judgnent of acquittal
Al t hough cl ose, this case is not one in which we determ ne that
C.P.’s out-of-court testinmony was so di m ni shed by her in-court
denial of all of the events that we do not have sufficient
confidence in the conviction to allow it to stand. agd. MB.,

701 So.2d at 1162 (comenting on Green, 667 So.2d at 760).
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As to the certified question, the question this court mnust
answer is whether the corroborating evidence had sufficient
| egal weight so as to constitute proof beyond a reasonabl e doubt
such that a rational trier of fact could rely upon that evidence

under the due process standard enunciated in Jackson V.

Virginia, supra. A close exam nation of this evidence, in a
light nost favorable to the state, wll denonstrate it was
legally insufficient, inlight of the recantation of the victim
Petitioner will address individually each itemof this alleged
corroboration.

Petitioner’s spontaneous statenent.

The alleged victims (C.P.) nother testified that after she
finished calling Publix about | obsters (this caused an argunent
bet ween Petitioner and the nother), she tried to enter C.P.’s
room but the door was | ocked. (Appendi x | 6) Wthin a few
seconds (less than 30), sonmeone opened the door; Petitioner was
wrapped in a towel with white mce in his hand - C. P. was behi nd
hi m (Appendix |I. 6) Petitioner and C. P. denied that they
| ocked the door; the nother took C.P. to her roomand asked what
happened. C. P. said “he made ne suck his dick.” (Appendix 1.
6) The nother immediately confronted Petitioner - spouting what

she descri bed as col orful netaphors, sl apping Petitioner several
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times and insisting that Petitioner |leave imediately.

(Appendi x 1. 6)

During this heated argunent, Petitioner said, “I want her
to suck ny dick, I want you to watch, and then I want to fuck
you after.” (Appendix 1. 6) C P.’s nmother testified that

Petitioner nmade the statement in anger; the nother was angry -
she was nad at everyone before the | ocked door was opened - at
C.P. for being a pest and at Petitioner for insisting on buying
| obster when they could not afford it. Although she believed
her daughter’s statenment, she noted that Petitioner did not have
an erection when she went into the room(literally seconds after
the all eged sexual act) and she did not find any evidence of
sexual activity or semen the next day when she cl eaned the room

The Second District Court of Appeal correctly found that
Petitioner’s statenent made i n anger was not an adm ssion but a
statement of future desire. The obvious nmotivation of this
statenment was not to express necessarily Petitioner’s desire -
the intent of the statenment was to injure C.P."s nother during
the heated argunent (after she cursed him and slapped him
several tines). This statement is not direct proof that
corroborated the out-of-court statements. The statenent is not
an adm ssion. The Second District Court of Appeal bel ow found

that this statenent bel ow was not sufficient to corroborate the
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out-of -court statenents. Petitioner did not otherwi se admt the
al | eged sex act. Although the statement was hurtful and vicious
(as to C.P.’s nother), it was not an adm ssion. Petitioner has
not found a case renotely simlar to this statenent that held
such a statenent may be evi dence of consciousness of guilt. At
best, this statenment suggests a specul ative inference that the
al l eged act may be true in light of this statenent.

The court below admtted the statement above al one was
i nsufficient corroboration. Therefore, this court nust consider
whet her Petitioner’s sui ci de at t enpt was sufficient
corroboration, coupled with the above evi dence and t he ot her so-
cal |l ed corroborating evidence.

The suicide evidence only supports a grossly specul ative
i nf erence about consciousness of guilt. C. P.’s nother testified
that Petitioner had previously slashed his wists due to the
di sconnection of the phone for nonpayment of the phone bill.
Petitioner obviously had some serious nental health problens.
In this case, there was no proof whatsoever that Petitioner
sl ashed his wists because he nol ested C.P. the heated argunent
(i ncluding the physical abuse by C.P.’s nother) and the mere
al l egati on may have caused Petitioner to “act out” by attenpting
suicide. The relevant point is that one has to specul ate why

Petitioner did this act - there was not proof whatsoever why he
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did this. The direct corroborative value of the evidence is
zero. Therefore, if one adds this evidence to Petitioner’s
spont aneous statenent, one still has no corroborating evidence
worth proof beyond a reasonabl e doubt.

The court bel owal so consi dered the corroborative “evidence”
that Petitioner engaged in w tness tanpering. There was no
evi dence that Petitioner or anyone tanpered with C.P. to get her
to change her testinony. C. P. did not testify that Petitioner
or anyone el se convinced (or coerced) her to change her story.
A cl ose exanmi nation of the jail inmate testinmny will establish

that there was no proof that Petitioner tanpered with C. P.'s

testi nmony.

M chael Allis was in the sanme jail cell as Petitioner
(testinony at pretrial hearing). (R 1I1l. 350) He went to video
presentation at the jail; Petitioner also went and sat next to
Allis. (R 1I1l. 351-352) Allis could not hear what the persons

on the screen (C.P.’s nother and Kristin Roth) were saying - he
coul d hear what Petitioner said. (R I'I'l. 353) Although Allis
said he could not renenber the specifics, he opined that
Petitioner was basically saying to get the child to retract the
story she made up. (R 111. 353) He supposedly heard Petitioner
tal king to a nei ghbor on the phone - he asked the neighbor to

talk to the nother to get the little girl to recanp (sic) her

30



story. (R 11l. 357) Allis adnmtted he did not hear Petitioner
say | did it and you' ve got to get her to |lie and change her
story - Petitioner could have been saying you need to get a
child who is lying to tell the truth. At trial, Allis also
testified Petitioner was trying to get the girl to recanp (sic)
her story.

Even in a light nost favorable to the state, Allis’'s
testi nony was at best that Petitioner could have been saying you
need to get the child who is lying to tell the truth. Allis
never testified that he heard Petitioner tell Roth or C. P.’s
not her to make C.P. lie - he was telling themto tell C. P. to
tell the truth. This testinony sinply does not even support an
inference that Petitioner tanpered with C P. unless tanpering
with a witness is an exhortation for that witness to tell the
truth. Although the state bel ow suggested that C. P. changed her
story at trial because she did not want to break up with her
fam |y where was no evidence whatsoever that this is why C. P.
recanted. C.P.’s nother testified that she did not try to get
C.P. to change her story. (R 1I1l. 303) Kristin Roth did testify
that C.P. told her it happened but her nother wanted her to say
it didn’t happen. (R VII. 456) Roth did not testify about any

ot her evidence of tanpering. Roth admtted that she was not
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friends with C.P.’s nother - they had a pretty heated breakup
(R VII. 458)

The conbination of Roth’s and Allis’s testinony does not
support corroboration (proof beyond a reasonable doubt). A
cl ose exam nation of Allis’s testinony will establish that he
opi ned that Petitioner was trying to get the victimto (recanp)
- Allis did not even know the correct term Allis did not
testify that he heard Petitioner say he did it and someone nust
get C.P. to lie. Allis’s testinmony only supports, if it
supports anything, a speculative inference that Petitioner was
trying to get C.P. to recant her pretrial statenent (for her to
now tell the truth). There was no direct proof of such an
attenpt by Petitioner.

The jury would have to speculate and infer that 1) Allis
correctly interpreted Petitioner’s statenents (in light of the
fact that he was hearing only one side of the conversation) that
he was trying to get CP. to lie; 2) that Petitioner’s

statenments indicated a consciousness of gqguilt instead of an

i nnocent man hoping a lying witness would tell the truth.
Ot herwi se, Petitioner could get convicted and get Ilife in
prison.

Roth’s testinony sinply does not support an inference of

W tness tanpering. She testified that at one point (before C.P
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recanted) that C.P. told her the abuse happened but her nother
wanted her to say it didn't happen. (R VII. 456) There was no
ot her explanation of this statenent. C.P.’s mother and C. P
both testified that her nother exhorted her to tell the truth.
Even if C.P. did tell Roth this statement, the statenent could
have meant that her nother 1) wi shed it was not true; 2) wanted
C.P. to make sure she was telling the truth. Both C P. and her
not her deni ed that anyone told/coerced C.P. into recanting her
pretrial statenents.

The above statenments, even considered together, do not

constitute sufficient corroboration under the Jackson v.

Virginia due process standard for the sufficiency of the

evidence (by a rational trier of fact). The only way for the
jury in this case to find adequate corroboration was to stack
specul ative inference upon speculative inference. |If the
i ndividual itens of alleged corroboration were a part of a
mat hemat i cal equation, the equation would read 0 (the out-of-
court statenents which the Second District Court of Appeal found
to be insufficient without sufficient corroboration)+0+0+0+0=0.
Each part of the corroborative evidence was equal to O; even if
one added themup (as the Second District Court of Appeal did),

the end result is still zero.
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The adding up of the individual items was the stacking of
i nference upon inference. Each of these itens was
circunstantial proof (as to each items there was no direct
proof). Therefore, this cause is anal ogous to a circunstanti al
evi dence case where the trier of fact nust stack inference upon

inference to arrive at guilt. In Lee v. State, 640 So.2d 126

(Fla. 1st DCA 1994) and_Jones v. State, 589 So.2d 1001 (Fla. 3d

DCA 1991), the First and Third District Courts of Appeal held
that the jury could not stack i nference upon inference to arrive
at a guilty verdict.

In this case, the jury had to stack specul ative inference
upon inference to arrive at a guilty verdict. The stacking of
specul ative i nferences upon specul ative inference al so viol ated

Jackson v. Virginia, supra. Under Jackson v. Virginia, a

rational trier of fact must find proof beyond a reasonable
doubt, based upon the evidence in a |light nost favorable to the
state. In this case, the evidence in a light nost favorable to
the state supported only specul ative inferences.

The Second District Court of Appeal correctly held that each
specul ative i nference al one was insufficient. Consequently, the
only way the trier of fact could arrive at guilt would be to
pile inference upon inference. This is not rational; this

stacking of inference upon inference is not proof beyond a
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reasonabl e doubt. By definition, this cannot be proof beyond a

reasonabl e doubt because each speculative inference by

definition could have anot her equal | y pl ausi bl e expl anati on. By

definition, these inferences cannot constitute proof beyond a

reasonabl e doubt because t hey cannot excl ude ot her expl anati ons.

C. Merits: Whet her there was sufficient evi dence  of
corroboration to justify the adm ssion of pretrial hearsay
stat enents.

The opinion below held that in Ilight of the total
recantation of the victim the hearsay statenments were
sufficiently reliable (to be substantive evidence) because of
the corroborating evidence. This issue is intertwined with the
i ssue discussed above. If the evidence of corroboration was
insufficient, then the pretrial statements could not have been
substanti ve evidence. W thout this substantive evidence, the
al l eged corroborative evidence would have had nothing to
corroborate.

Pursuant to this court’s decision in State v. Green, 667

So.2d 756 (Fla. 1995) and State v. ©Moore, 485 So.2d 1279 (Fl a.

1986), the prior inconsistent statenments (pretrial statenments of
abuse) were adm ssi bl e as substantive evidence only if there was
sufficient indicia of reliability through other corroboration.

In Green, supra, this court found t hat nmedi cal evidence of abuse
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did not corroborate the prior inconsistent statenents as to the
identity of the perpetrator. Simlarly, in this case, the
al |l eged corroboration did not corroborate the prior statenents
t hat the abuse occurred. Petitioner will not nowrecount all of
t he arguments made above on the issue of |ack of corroboration.
Petitioner relies upon those argunments for this issue. | f
Petitioner is correct that the evidence of corroboration was
insufficient, then the trial court inproperly admtted the
pretrial hearsay statenents. If the trial court erroneously
admtted the statenments, then the evidence was otherw se

insufficient. See Wllians v. State, 560 So.2d 1304 (Fla. 1st DCA

1990); Brantley v. State, 692 So.2d 282 (Fla. 1st DCA 1997).

D. Answer to certified question.

Based upon the uni que facts of this case, this Court shoul d
answer the certified question in the affirmative. This Court
should answer the question in the affirmative because the
corroborating evidence | acked the requisite | egal sufficiency to
corroborate the out-of-court statenents. The corroborating
evidence was legally insufficient because the evidence was
specul ative inferences. In a nmore general way, this Court
shoul d hold that under the general circunstances of this case,
any corroborating evidence nust be of sufficient weight as to

constitute valid corroboration of the hearsay statenents.
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Stated another way, the corroborating evidence nust not be
i nference piled upon inference. In this case, the Second
District Court of Appeal held that no one of the individua
items were legally sufficient. Al t hough the out-of-court
statements (could be substantive evidence if properly
corroborated) could be direct evidence, this evidence was not
val id substantive evidence (due to | ack of corroboration). The
so-cal l ed corroboration evidence was insufficient inferences.
Therefore, this court should answer the certified question by
hol di ng that the corroboration evidence nmust be either direct
proof or valid circunstantial evidence (that is a circunstance
proved by the evidence and not a specul ative inference based

upon a fact).
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CONCLUSI ON

Thi s Court shoul d set asi de and vacate Petitioner’s judgnent

and sentence and direct that

he be di scharged.
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