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STATEMENT OF THE CASE AND FACTS

Petitioner accepts the statement of facts in the answer

brief of Respondent.



IF A CH LD VICTIM OF SEXUAL ABUSE TOTALLY
REPUDI ATES HER OUT- OF- COURT STATEMENTS AT
TRIAL, AND THE PROSECUTI ON ADDUCES NO
EYEW TNESSES OR PHYSI CAL EVI DENCE OF ABUSE,
MUST THE TRI AL COURT GRANT A JUDGMENT OF
ACQUI TTAL EVEN I N THE FACE OF OTHER EVI DENCE
CORROBORATI NG THE OUT- OF- COURT STATEMENTS
AND THE DICTATES OF THE CONFRONTATI ON
CLAUSE?

A. Admi ssibility of pretrial hearsay statenents in |ight of

recantation at trial.

Respondent essentially argues that the hearsay statenents
of the child were adm ssible because 1) the trial court found
them to be sufficiently reliable under Section 90.803(23),
Florida Statutes; 2) there is no requirenment under Section
90. 803(23), Florida Statutes that the pretrial hear say
statenments be consistent with any trial testinony. There is a
signi fi cant difference between inconsistency and total
recantation and repudiation. Petitioner relies wupon his
argunments in the initial brief on this issue.

Respondent argues that Petitioner has not denonstrated why
t he hearsay statenents in this case should not be adm ssible (in
light of the finding of reliability). Section 90.803(23)(a)

states that “unless the source of information or the nethod or



circunmstances by which the statenment is reported indicates a
lack of trustworthiness...” The phrase “the source of
information” could nean either the declarant (in this case the
all eged victim or the individual who recounts the statenents of
the alleged victim A finding of reliability under 90.803(23)
assunes that the victimw Il not/has not conpletely recanted the
statenents. Consequently, once the victimunder oath at trial
recounts the prior statenments, then the prior finding of
reliability is inherently suspect and is itself now unreliable.

The decision of this Court in Departnment of Health and

Rehabilitative Services v. MB., 701 So.2d 1155 (Fla. 1997)

shoul d not apply in full force to this case for two (2) reasons:
1) this case is a crimnal (with the constitutional right of
confrontation of the Defendant); 2) the standard of proof in
this case is proof beyond a reasonabl e doubt, not the standard
t hat i's applicabl e in child dependency proceedi ngs
(preponder ance). In a crimnal case, the prior hearsay
statements under 90.803(23) should not be substantive evidence
once the victim repudiates the prior statenments at trial.
O herwise, if the childlied before trial, but told the truth at
trial, then a jury could convict on untruthful testinony.

Petitioner submts that even if this Court finds the

pretrial statements were adn ssi bl e as substantive evidence, the



guestion renmains of whether this evidence was sufficient to
constitute proof beyond a reasonabl e doubt. Respondent notes
that neither the trial court or district court of appeal
considered the question of whether the pretrial hearsay
statenments alone are sufficient to sustain a conviction.
Respondent does not offer any argunment as to why this Court

shoul d overrule its holding in State v. Green, 667 So.2d 756

(Fl a. 1995) that such pretrial hearsay statenents are
insufficient (without corroboration) to sustain a conviction

Consequently, this Court nust consider whether there was
sufficient corroboration (in light of the recantation).

B. There was i nsufficient corroborative evidence to constitute

pr oof bevond a reasonabl e doubt .

Respondent argues that there was sufficient corroborative
evidence to make the pretrial hearsay statenents sufficient to
sustain a conviction. Respondent, then recounts (as the
District Court did also) all the alleged corroborative evi dence.
Petiti oner understands that this Court nmust | ook at the evidence
in a light nost favorable to the state - even if one does
eval uate the “evidence” in a |light nost favorable to the state,
this so-called corroborative evidence does not sufficiently
corroborate because this “evidence” is not evidence at all but

only a series of specul ations.



Petitioner relies upon his argunents in the initial brief
on the issue of the sufficiency of these inferences. For

exanpl e, the “suicide” evidence may be evidence of guilt but in
this case it could also be the acting-out of a disturbed person

(Petitioner slashed his wists when the electricity was cut

off). The point in this case is that there was no proof that

Petitioner slashed his wists because he was guilty. The sane
analysis applies to all the other so-called corroborative
evi dence. Petitioner reiterates this argunment that the
corroborative evidence is actually a series of speculative
inferences and this Court cannot stack these inferences upon
each other to achieve a sufficient weight so as to corroborate
the pretrial statements (in light of the conplete recantation at
trial).

Respondent argues that a jury nust draw reasonable
inferences to arrive at a verdict. Petitioner agrees with this
assertion with the addition that such reasonabl e i nferences nust
be of sufficient weight to constitute proof beyond a reasonable
doubt. Stated another way, were these inferences of sufficient
wei ght to make the pretrial hearsay statenents proof beyond a
reasonabl e doubt, in light of the recantation. Respondent’ s
argunments denonstrate the insufficiency of these inferences and

why they are specul ative. Respondent argues: “The sane (that



the testinmony was only specul ative inferences) can be said for
the testinony about the Petitioner’s attenpt to influence the
testinmony. There is no direct evidence of this (except for the
over heard conversation by the jail inmate). This does not nean
the attenpt here, successful according to the juries finding of
guilt, was not acconplished through a third party.” (e.s.)
Answer brief, page 25.

There was no proof whatsoever that a third party influenced
t he testinony. The state’s proof suggested such an influence
(wi thout any proof). Suggestions do not (no matter how
nuner ous) add up to proof beyond a reasonabl e doubt. Petitioner
acknow edges that these corroborative inferences do hint at or
suggest guilt. However, these inferences are sinmply not strong
enough to corroborate the pretrial hearsay statenents.

This case is not a case of where the jury could determ ne
that the child lied at trial. There was sinply no inpeachment
(except for the prior pretrial statenents). Neither the child
victim or her nother testified to any coercion or undue
i nfl uence.

The reasonabl e doubt standard under the United States and
Florida Constitution wll become neaningless if this Court
uphol ds a conviction where the victimrecants at trial under

oath prior statenments and gives a pl ausi bl e explanation for the



prior statenents. Wy the child lied before trial s
speculation - in a way it is neaningless because at trial the

victimsaid she lied and the state offered no actual proof that

she lied at trial. |[If this Court upholds the conviction, then
it will pave the way for possible future convictions of innocent
per sons.

We want to believe that children never lie. Yet we know
they do and we al so know adults can influence themto lie. In

this case, the state wanted the jury to believe that Petitioner
or soneone else influenced the victim to recant her prior
accusations and lie at trial. If this were true, then it is
equal ly true that someone could induce a child to make false
accusations before trial. |If the child then recants and tells
the truth at trial, an innocent person could get convicted.

A conviction woul d be proper under the general circunstances
of this case only if there was actual corroboration of the
pretrial accusations: direct proof of actual coercion/influence
t hat denonstrated the child |ied when she recanted at trial; a
direct confession that admtted guilt and not merely a statenment
of intent nmade during a heated and vicious argunents; other
direct corroborative evidence |like an eyew tness or physical

evi dence that corroborated the Defendant’s guilt.



If this Court finds the evidence in this case to be
sufficient, the risk of inproper convictions wll not be

intolerably great. In State v. Green, supra, this Court held

that there nmust be corroborative proof to avoid the risk of an
i mproper conviction. Thi s hol ding was another way of saying
that when the victim makes accusations before trial and then
recants those accusations at trial, there nust be corroborative
evidence of guilt. This holding itself denmonstrates that the
decision is not sinply which version of the victinm s statenents
the jury believes - there nust be actual corroborative evidence
to enable the jury to find proof beyond a reasonable doubt in

i ght of the recantation.
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CONCLUSI ON

Thi s Court shoul d set asi de and vacate Petitioner’s judgnent
and sentence and direct that he be discharged. Therefore, the
Court should answer the certified question yes as applied to the

facts of this case.

Respectfully subnmitted,

J. Marion Mborman
Publ i ¢ Def ender

Tenth Judicial Circuit
Pol k County Courthouse
P. OO Box 9000 Drawer PD
Bartow, Florida 33831

Janmes T. Ml er
Speci al Assi stant Public Defender
Fl ori da Bar No. 0293679
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