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STATEMENT OF THE CASE AND FACTS

The State of Florida and all other defendants appeal a
deci sion of the Fourth District Court of Appeal holding Florida's
informed consent |aw for abortions, the “Whnen’s Right to Know
Act,” facially unconstitutional. See § 390.0111(3), Florida
St atutes, as anended by ch. 97-151, Laws of Florida. The Fourth
District adopted the opinion of the trial court and held the | aw
violated the right to privacy, article I, section 23, Florida
Constitution, and was i n part unconstitutionally vague. (App. A).

The Fourth District also granted plaintiffs’ notion for
attorney’s fees on appeal, pursuant to 42 U. S.C. § 1988, as to all
def endants, conditioned on the trial court’s determning that
plaintiffs were prevailing parties, and leaving it to the trial
court to determ ne the anount. (App. B).!

A. The Woman’s Ri ght to Know Act.

The Wonen’s Right to Know Act (the “Act”) provides that
consent to abortion surgery is voluntary and infornmed only if the
physi ci an perform ng the surgery or areferring physician“orally,

in person” inforns the woman of: (a) the nature and risks of

The plaintiffs/appelleesinthedistrict court of appeal were
Presidential Wonen’s Center (“PWC"), M chael Benjamn, MD., and
North Fl ori da Wonen’ s Heal t h & Counsel i ng Services (“NFWH&CS"). In
the course of the trial court proceedings, two other plaintiffs,
the Birth Control Center of Tall ahassee and Fem ni st Wonren’ s Heal th
Center of Tall ahassee, took voluntary dism ssals. R V. 853.
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undergoi ng or not wundergoing the proposed procedure that a
reasonabl e pati ent woul d consi der material to nmaki ng a know ng and
wi || ful decisionwhether toterm nate a pregnancy; (b) the probabl e
gestational age of the fetus at the tinme the term nation of
pregnancy is to be perforned; and (c) the nedical risks to the
woman and fetus of carrying the pregnancy to term (App. O).

The Act further requires that the Departnent of Health
prepare printedinformational material s toinclude a description of
the fetus, alist of agencies offering alternatives to abortion,
and nmedi cal assistance benefits that may be available if the woman
chooses to carry to term These printed materials are made
avai labletothe patient only if the pati ent chooses to viewthem
8§ 390.0111(3)(a)2., Fla. Stat. The Act expressly permts the
physician to provide “any additional information which the
physi ci an deems material to the patient’s infornmed decision to
term nate her pregnancy.” The Act al so provi des for an exception
to the consent process in the event of a nedical energency. 8§
390.0111(3)(b), Fla. Stat.

Vi ol ation of section 390.0111(3) constitutes grounds for non-
crim nal disciplinary proceedi ngs agai nst physi cians’ |icenses by

t he Board of Medici ne or the Board of Ost eopat hi ¢ Medi ci ne pursuant



to section 458.331 or section 459.015, Florida Statutes.? §
390.0111(3)(c), Fla. Stat. Subsection (3)(c) provides, however,
t hat “substantial conpliance or reasonabl e belief that conplying
with the requirenments of physician obtained i nfornmed consent woul d
threaten the life or health of the patient” is a defense to board
action against a physician’s |icense.
B. Course of Proceedings in the Courts Bel ow.

1. Pl eadi ngs

The plaintiffs filed their conplaint for declaratory and
injunctive relief in June 1997. The conplaint alleged the Act
i nposed substantial burdens on the right to abortion and thus
violated the right to privacy under article I, section 23, of the
Fl ori da Constitution. The conplaint al so all egedthe Act vi ol at ed
due process in that the reasonable patient standard was
i mperm ssi bly vague. R 1:001-037. (The conplaint also argued
vi ol ati ons of equal protection and the First Amendnent, but these
were not pursued in the trial court proceedings.) The naned
def endants were the State of Florida, Robert A  Butterworth in his
of ficial capacity as Attorney General, the Florida Departnment of

Heal th, the Departnent’s Secretary, Janes T. Howell, MD., inhis

The Act provides for the Board of Medicine and the Board of
Ost eopathic Medicine to enforce the Act as to their respective
| i censees.



of ficial capacity, and the Florida Board of Medicine.

The conpl ai nt sought attorney’s fees under 42 U S.C. § 1988.
It did not refer to 42 U.S.C. 8§ 1983 or allege it was filed under
authority thereof. R 1: 034.

Def endants’ anmended answer denied all allegations of
unconstitutionality and al so deni ed t hat t he conpl ai nt st ated any
claim under 42 U.S.C. 8§ 1983, pointing out that the State of
Florida, the Fl ori da Departnment of Health, and t he Fl ori da Board of
Medi ci ne are not “persons” under § 1983. R I1Il: 520-533. The
Attorney General by notion asserted he was i nproperly joined as a
party as he had no formal or informal role in enforcing the Act.
R1Il: 412. H s notion was deni ed. R1I1: 480. The defendants
continued to assert that they were not proper parties under § 1983.
RWVII: 1233; RVII: 1245; RVII: 1254; RVII: 1249. The indi vidual
menbers of the two boards of nedicine, who enforce the Act and who
woul d be “persons” under 8§ 1983, were never made parties.

2. The Tenporary I njunction

| mredi ately after filing the conplaint plaintiffs noved for a
tenporary i njunction, supportingtheir motionwith affidavits from
Dr. Benjam n and Mona Rei s, the president, owner, and director of
Presidential Wonen’s Center (“PWC"). RI1: 100-162. (App. D&E).
The affidavits were notarized but unsworn. Dr. Benjamn’s

affidavit stated in conclusory ternms the perceived affect of the

4



Act on hi s practice—-not onthe woman’ s deci sion. He asserted t hat
if he, a physician, had to obtain infornmed consent frompatients
nore of his time would be required and t he cost of abortions woul d
increase. After a hearinginwhichthe affidavits were presented,
the trial granted the notion and enj oi ned enf orcenent of the Act,
finding it potentially vague and in violation of an abortion
patient’s right to privacy. R Il: 246. The trial court
acknow edged, however, the “substantial government interest” in
protecting the physical and psychol ogi cal health of a wonman by
ensuring that her decision is fully infornmed. [d. at 248-249.

On appeal, the Fourth District, with one judge dissenting,
sustai ned the i njuncti on under the abuse of discretion standard.

State v. Presidential Wonen’s Center, 707 So. 2d 1145 (Fl a. 4th DCA

1998) (App. F). The Fourth District ruled that evidence in the
record (i.e., Dr. Benjamn's affidavit) established that all ow ng
only the referring physician or the physician perforn ng the
abortion to obtaininformed consent would make it “more difficult”
for a woman to obtain an abortion. [d. at 1149 & 1150. The court
al so opined that the Act did not permt the physician to conform
the informati on provi ded the patient to her individual needs, and
that the reasonable patient standard, which did not refer to a
woman’ s particul ar circunstances, “arguably” left the physician

“Wwith no standards to conport to.” ld. at 1150-51. Anticipating



t he need for devel opnent of a factual record such as was presented

this Court in North Florida Wonen’s Health and Counsel i ng Servs. ,

Inc. v. State, 866 So. 2d 612 (Fl a. 2003), the Fourth District said

that “[t]he Stateis goingto havetorecognize, onremand, that it
has t he burden of denmonstrating that | egislationinfringingonthe
right to privacy serves a conpelling state interest and does so
t hrough the | east intrusive nmeans.” 707 So. 2d at 1149.

Obvi ously, the Fourth District expected that on remand the
trial court would permt devel opnent of a record on the issues.
That is not what happened.

3. The Sunmary Judgnent Motions and the
Def endant s’ Evi dence.

Following remand, plaintiffs filed notions for summary
judgnment in early 2002 that relied on the Fourth District’s
opinion, the two affidavits attached to the notion for sunmary
judgnment, and t he deposition of Dr. Benjam n, even t hough t hey had
not al |l owed def endants to conpl ete the deposition. RI1V: 627; RV:
8209. This evidence was to prove highly problematic for the
plaintiffs.

The Reis affidavit revealedthat for first trinmester patients
at PWC, informed consent was obtained only by an abortion
counselor. R 11: 100, Ex. B T 6. (App. E). Second trinester

abortions, which involved a two-day procedure, were begun on



Wednesdays with the insertion of an osnotic dilator or |am naria
into the patient’s cervix. That procedure was perfornmed by a
nurse, not a physician. There was no physician in the office on
Wednesdays. 1d. 1T 6,17,15, 17-109.

Dr. Benjamin’s affidavit confirnmedthat abortion counsel ors at
the PAC clinic obtained the patients’ consent, and he focused only
on “remai ni ng questions or concerns.” RI11: 100, Ex. CY 5. (App.
D). Elaboratingin his depositiononthe PWAWC procedures, Benjamn
admtted the consent sheet was signed before he saw the patient.
Benjam n depo at 50. He saw patients for the first time on the
operating table. Typically, he spent only two mnutes with a
patient in the unsedated state and five mnutes total. Typically,
patients did not ask questions; his discussion with patients did
not i nvol ve i nformed consent, but only “do you have any addi ti onal
guestions?” |d. at 40,43.°

The evi dence established that irreversible second trinester
abortions were begun before the patient even saw a physician at

PWC. U trasounds to deternmine the trinmester and the extent of

The depositions of Dr. Benjam n and Ms. Reis were filed in
thetrial court and docketed by the clerk’s office. Inadvertently,
they were omtted fromthe record sent to the district court of
appeal. The referenced deposition pages were included in the
appendi x to defendants’ initial brief in the district court and
wer e not objectedto by theplaintiffs. Intheir depositions, both
Ms. Reis and Dr. Benjanmin testified that their previously filed
affidavits were “true and correct.”
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fetal devel opnent were taken at PWC, but Dr. Benjam n did not see
themuntil he arrived on Thursday. Benjam n depo. at 11, 38-41.
Wth respect to the PW procedure, the defendants presented a
physician’'s affidavit to the trial court that stated:

7. | have also reviewed a June 27, 1997
docunment [the affidavit submtted in support
of the notion for tenporary injunction] signed
by Mona Reis. Init she states that abortions
at Presidential Wonen’ s Center are atwo stage
process that begins on a Wadnesday upon
insertion of a device by an *“advanced
regi stered nurse practitioner” and that “we do
not have a doctor present in the office on
Wednesday. ”

The 2nd trinmester patient consent docunent
for Presidential Wnmen' s Center, Exhibit C,
however states the first part of the two stage
abortion procedure is acconplished when “on
her first visit, the physician inserts” an
osnotic dilator.

From these texts it appears the 2nd
trimester abortion begins at this clinic
bef ore the pati ent has seen t he physici an and
bef ore the physician has obtained infornmed
consent. It appears the patients who signed
the consent form to the two stage second
trimester abortion cannot have consented to
the first stage as it was done by a nurse and
not by a physician

It is not apparent fromthese docunents how,
if at all, the physician can personally
determ ne the stage of the pregnancy before
the 2nd tri mester abortionis comenced. That
det erm nati on has significant i nplications at
t he end of the second trinester of pregnancy
and at the beginning of the third trinester
because this is when viability of the fetus
begins. Upon the insertion of the dilator the
abortion process has begun. That process is
then irreversible.




Affidavit of Rufus S. Arnmstrong, M D. RVIII: 1544 § 7 (enphasi s
added). (App. G. In other words, because Dr. Benjam n did not
see the wultrasound until the process was irreversible, Dr.
Armstrong coul d not di scount the possibility that a PAC pati ent was
aborting a viable, third-trinmester fetus before any physici an saw
her .

Because t he opi ni on of the Fourth District had alluded to t he
Benjam n affidavit’s clai mthat the Act woul d i ncrease t he costs of
abortions and nake themnore difficult toobtain, treatingthis as
a fact issue, see 707 So. 2d at 1149, 1150, the state defendants
undert ook di scovery in an effort to ascertain the extent of such
burdens. Specifically, defendants sought to establishthe details
of patient consent practices fromall plaintiffs, as well as the
actual effect on physicians’ tine and the costs of obtainingthe
consent required by the Act. RI1V: 730-787; RVII: 1426-27; 1457-
63, 1514-23; R VI: 1032-39; 1040-55; 1057-77. After the
prelimnary depositions of Ms. Reis and Dr. Benjamn, plaintiffs
essentially refused further cooperation. Rather than cooperatein
di scovery and reveal the nature of their consent practices, the
Birth Control Center and the Fem ni st Wonen’s Heal th Center took

voluntary dism ssals. R V: 853.4

“The Birth Control Center and Fem ni sts Wonen’ s Heal t h Cent er
refused to appear at deposition. (R V: 807-22.) PWC, Benjam n,

9



Fromthelimtedinformation provided by NFWH&CS, it appear ed
i nfornmed consent procedures therewerelittle better than those of
PWC. The clinic relied on witten forms provided by its
physicians. As at PWC, the physician’s obligation to engage the
patient was sati sfied by aski ng whet her she had any questions. R
Supp. 2043-46.

The sunmary judgnent notions that plaintiffs filed in early
2002 had asserted reliance onthe 1997 tenporary i njunctionrecord
and Dr. Benjamn’'s deposition. They clained that “[p]laintiffs
have nmet their burden in denonstrating a conplete absence of
genui ne i ssue of material fact.” RI1V: 627-633; RV: 828-829. At
a June 14, 2002 case managenent conference, defendants set out the
nat ure of the di scovery and ot her di sputes and requested a heari ng
on themand t he opportunity to devel op an appropriate record. RX:
2104-37. At that point, plaintiffs PW and Benjam n argued t hat

t he pendi ng sunmary j udgnent notions presented a facial chall enge

and NFWH&CS, after February 2002, objected to all discovery and
answered no discovery. NFWH&CS destroyed records after the
def endant s requested their production. (R Supp. 2004, 2005, 2007, &
Exh. 1.) Nunerous discovery disputes that were never resol ved

arose fromthat record destruction, plaintiffs’ filing of unsworn
interrogatory responses, and plaintiffs’ discovery objections
al l eging, anmong other things, |lack of relevancy. Di scovery

controversies generated 17 noti ons to conpel between Fall 2001 and
Summer 2002 that were never heard. (See enuneration of pending
noti ons and unresol ved i ssues in Second Anended Case Managenent
Report, R VIIIl: 1411-37.)

10



and that further di scovery was unnecessary. R X: 2133. The tri al
court subsequently determ ned that its two scheduling orders, RVI:
1082 and RVI11: 1439, did not require the activities and deadl i nes
prescribed therein and deni ed def endants’ obj ection to being pl aced
onthe non-jury trial docket for dispositionof plaintiffs’ sumary
judgment notions and their discovery requests. R VI: 1123
(objection) and R VIII: 1438 (order); R VIII: 1535 (order).
Thereafter, PWCand Benjam nfiled a “suppl enmental notion” for
summary j udgnent and nmenorandumt hat presented a facial chall enge
under the privacy and due process clauses of the Florida
Constitution. R VIII: 1500-07. NFWH&CS joi ned the suppl enent al
motion. R VIII: 1699. This notion did not address any of the
i ssues rai sed by defendants’ amended answer or their individual
cross nmotions for summary judgnent filed in May and June 2002.°
Def endants then filed a motion under authority of Rule
1.510(d), Fla. R Civ. P., askingthetrial court to determnm ne what
facts were in di spute and what were not. They also filed a nunber

of affidavits, includingthose of Drs. Shadi gi an and Arnstrong, and

*None of plaintiffs’ wvarious summary judgnment notions
chal I enged that portion of the Act that provides for a patient to
viewprinted materi al s prepared by t he Departnent of Health, if she
chooses to do so. See § 390.0111(3)(a)2., Fla. Stat. At the tine
of the summary judgnment hearing, the Departnent of Health was still
in the process of devel oping those materials. Only a draft had
been submtted at the tenporary injunction hearing.

11



a conprehensi ve menorandumin opposition to plaintiffs’ various
notions for summary judgnent. R VIII: 1564-1619. The affidavits
addr essed t hose i ssues that the Fourth Di strict had i ndi cated woul d
require a record: the extent to which a woman’'s decision was
burdened or assisted by the Act; whether the Act pernmtted
tailoring of theinformation provi ded; and whet her physici ans woul d
understand the reasonabl e patient standard. (App. G & H).

In his affidavit, Dr. Arnmstrong, who is board certified in
obstetrics and gynecol ogy, opined that “the reasonabl e patient
standard i s appropri ate and one to whi ch physici ans adhere,” and
that section 390.0111(3), Florida Statutes, would not increase
costs or time for the consent process for physicians who were
obt ai ni ng i nf ormed consent fromtheir patients. 1d. at 11 3,4. He
stated the information required to be given the patient was
medi cal | y appropri ate and shoul d be presented by the physicianto
the patient to obtaininformed consent. 1d. The Act permttedthe
exerci se of professional discretion by the abortion physician “to
accommodat e particul ar patient needs.” 1d. In his opinion, the
Act prompoted the integrity of the practice of nmedicine on this
group of patients-—-“emotionally vul nerable wonen.” 1d. at 9.

The defendants also presented the affidavit of Elizabeth
Shadi gian, M D., who practiced obstetrics and gynecol ogy. Dr

Shadi gi an opi ned that the Act provided for nedically appropriate

12



information and allowed for the exercise of discretion by the
physi ci an “to act on specific needs”; that the Act shoul d cause no
increaseintineto obtain genuineinformed consent; that inforned
consent shoul d be obt ai ned by t he perform ng physici an or one with
appropriate credentials and shoul d be acconpli shed face to face;
and t hat t he physi ci an shoul d spend 5-10 m nutes to obtaininforned
consent: “wonmen in abortion situations deserve nore tinme from a
physi cian, not less.” R VIII: 1552, |1 1-5.

Dr. Shadigian concluded, as did Dr. Arnmstrong, that the
procedure foll owed by PWC for second trimester abortions did not
result in informed consent obtained by the physician, and the
procedure was “wholly inappropriate and inproperly and
unnecessarily exposes these patients to risks for which infornmed
consent has not been acconplished.” Id. at 9§ 10-12. Dr .
Shadi gi an also agreed that section 390.0111(3) advanced the
integrity of the practice of nedicine on a popul ati on of vul nerabl e
patients.

Dr. Shadi gi an and Dr. Arnstrong concurred t hat paragraph 11 of
t he PWC consent formwas contrary to acceptabl e medi cal practice
and to a responsi bl e and proper patient-physician relationship. R

VI11: 1552 § 8, R VIII; 1544 1 6.°

SPar agraph 11 of the PWC consent form provided:

13



The def endants’ affidavits were not rebutted. At the summary
j udgnment hearing, plaintiffs’ counsel argued only that the Act was
facially unconstitutional under the Florida Constitution’s privacy
and due process clauses. R IX 1715-93.
C. The Deci sions of the Lower Courts

The trial court found the Act facially unconstitutional and
gave no consideration to defendants’ affidavits. It enjoinedthe
enforcement of section 390.0111(3) in its entirety even though
plaintiffs’” several notions raised no issue as to section
390.0111(3)(a)2. relating to a patient’s voluntary decision to
reviewprinted mterials. Therulingreliedal nost entirely onthe
Fourth District’s previous decision sustaining the tenporary
injunction. RX: 1854-63. It did not nention the defenses raised
i n def endants’ anmended answer or their various cross notions. On
appeal of the summary judgnment, the Fourth District, despite its

earlier decisioncallingfor record devel opment, affirnmedthe tri al

11. | agree to make no clainms against the
Physician or Center for conplications which
may occur except in the event of gross
negligence on their part. |If | should make
any other clains, | agree to be responsible
for the paynment of all costs and attorney’s
fees incurred by the Physician and/ or Center
ininvestigating or defending the clains, and
to post a bond in advance for such suns.

R VIII: 1550 (Ex. B to Arnmstrong Affidavit).
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court and adopted that court’s decision as its own. (App. A.

I n essence, the | ower courts found the Act facially violated
the right to privacy because it did not further a conpelling state
interest through the | east intrusive neans. They held the State
has no conpelling interest in protecting the health of the nother
or furthering the potentiality of life in the fetus during the
first trinmester and the Act inposed “significant obstacles and
burdens” at all stages. RV: 1858 & App. A p. 2. In particular,
the |l ower courts heldthe Act i nproperly restrictedthe categories
of physici ans who coul d obtai n consent to the referring physician
or the physician perform ng the abortion, and did not permt the
physician to conformthe information presented to the patient’s
circunst ances or the accepted standard of nedical practiceinthe
sane or simlar community. 1d. at 1859 & App. A pp. 4,5. The
Act t hus i nposed an “obstacl e” bet ween t he woman and her physi ci an,
and hence di d not use the | east intrusive means as a matter of | aw
Id. at 1859.

The trial court and the Fourth District also held the
“reasonabl e pati ent” standard unconstitutionally vague, contendi ng

t hat physi ci ans were not “readers of mnds.” Disregardingthe word
“arguably” in the Fourth District’s earlier opinion and the
affidavits of Drs. Arnstrong and Shadi gi an, both courts held t hat

the Act provided the physicianwith “no standards to conport to.”
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Id. at 1861-62 & App. A, p. 5. They also found the Act unclear in
whet her it required a physiciantoinforma pati ent of non-nedi cal
risks. Finally, they ruled that the chall enged portions of the
statutes could not be severed. 1d. at 1863 & App. A, p. 5.

The Fourth District granted plaintiffs’ notionfor attorney’s
fees under 42 U . S.C. § 1988 despite the defendants’ continued
argunent that plaintiffs’ caserested onthe Florida Constitution,
not 42 U.S.C. 8§ 1983, and that the plaintiffs had not sued proper
§ 1983 defendants.

SUMVARY OF THE ARGUNMENT

| . The | ower courts erred in holding that the State had no
interest in maternal health during the first trinmester and
declaring the Act facially invalid on that ground. Under
est abl i shed precedent the State clearly has aninterest i n maternal
health sufficient torequire informed consent to abortion surgery
at any stage of pregnhancy. The State may i npose this requirenment
for first trimester abortions aslong as it does not “significantly
restrict” the woman’s decision. Theplaintiffs failedto provethe
Wonmen’s Right To Know Act significantly restricts that decision.
1. Awman’s decisionis not “significantly restricted” by the
requi rement that either thereferring physician or the perform ng
physi ci an provide therequisiteinformationfor informed consent.

Plaintiffs abandoned any attenpt to prove this requirenent
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i ncreases costs or otherwi se significantly restricts the deci sion.
The State’' s evidence showed it did not. Plaintiffs’ principa
obj ection, adopted by the |ower courts, was that a referring
physi cian may not be qualified to advise a patient of nedical
ri sks. This argunent ignores the fact that under Florida | aw a
physi ci an may not undertake tasks for which he or she is not
qualified.

Contrary to the lower courts’ rulings, the Act indisputably
al l ows physiciansto “tailor” theinformation providedthe patient.
The | ower courts ignored plainlanguage that permts a physicianto
provi de any addi tional i nformati on deened materi al to t he deci si on
or to limt information as the patient’s health m ght dictate.
Plaintiffs’ reliance on the general Medical Consent Law, section
766.102(3), Florida Statutes, as setting the only acceptable
standard for consent is inapposite. That |aw does not excuse a
physi ci an fromexplainingto apatient therisks of surgery andits
al ternatives. Moreover, plaintiffs adduced no evidence show ng
what the standard of any conmunity of physicians would be with
respect toinformng an abortion patient of risks and alternatives
under the Medical Consent Law.

I11. The “reasonabl e patient” standard is well established inthe
| awof at | east 20 states. The Act i s not unconstitutionally vague

sinply because it does not refer to a reasonable patient “in the
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patient’s circunstances.” It is thoroughlyillogical to assune, as
the | ower courts did, that the reasonabl e patient is not the onein
t he circunmstances of the patient being treated. Unsurprisingly,

the plaintiffs presented no evidence fromany physi ci an who sai d he
or she woul d nake t hat assunption, whereas the State produced two
affidavits from physicians who found the statutory |anguage
perfectly conprehensi ble. The Act nay be given a constitutional

construction, and this Court has an obligation to do so.

V.- V. This action should have been di sm ssed as to four of the
def endants who are not “persons” under 42 U S.C. § 1983.

Accordingly, the order of the Fourth District awardi ng attorney’s
fees shoul d be vacated as to the State of Florida, the Departnment

of Health, the Board of Medicine, and the Attorney General.

Further, because the “reasonable patient” standard is not

unconstitutionally vague, plaintiffs’ federal due process claim
fails, and the award of fees should therefore be vacated as to t he

Secretary of the Departnment of Health.
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STANDARD OF REVI EW

A summary judgnent determ nationis subject tode novo review,

Vol usi a County v. Aberdeen at O-nmond Beach, L.P., 760 So. 2d 126,

130 (Fla. 2000), and may be sustained only when there are no
genui ne i ssues of material fact concl usively shown fromthe record
and the novant is entitled to judgnent as a matter of | aw. Reeves

V. North Broward Hosp. Dist., 821 So. 2d 319 (Fla. 4th DCA 2002).

A finding of facial unconstitutionality is subject to de novo

review on appeal. See In re Estate of Caldwell, 247 So. 2d 1,

3(Fla. 1971).
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ARGUMENT

Thr oughout this case the plaintiffs have contended that the
Act is facially invalid because the State has no interest
what soever in maternal health during the first trinmester of
pregnancy. Both of the | ower courts accepted this assertion as one
reason for facially invalidating the Act. The contention is
incorrect as a matter of law. If it were true, the State woul d be
powerl ess to regul ate the nedi cal treatnment of pregnant women by
unqual i fied persons or in inadequate facilities until the second
trimester. Even if the contention were not otherw se settl ed,
however, it would surely be refuted by the treatnent accorded PWC
patients who see a physician for a skant two mnutes in an
unsedat ed state, sone when the abortion process is irreversible.
The inclination of any patient to report this treatment or
conplications attri butable to a physician’s failure to adequately
advi se the pati ent woul d certainly be deterred by such neasures as
paragraph 11 of the PWC consent form See R VIII: 1550 (Ex. B).

The consent practices of PWC and other parties were of no
interest to the | ower courts, who saw no need for devel opment of
facts. But it cannot be di sputed that PWC s practices underscore
what the initial trial judge in this case recognized--the
substantial governnment interest in ensuring a woman’s inforned

consent.
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THE LOVER COURTS ERRED AS A MATTER OF LAWI N
HOLDI NG THE ACT FACIALLY INVALID ON THE
GROUNDS THAT A STATE HAS NO | NTEREST IN
MATERNAL HEALTH DURI NG THE FI RST TRI MESTER OF
PREGNANCY.

Contrary to the arguments and hol di ngs below, this Court’s
decisioninlnre T.W, 551 So. 2d 1186 (Fla. 1989), does not stand
for the propositionthat the State may not require infornmed consent
for first trimester abortions. What this Court held was that
because the State did not have a conpelling interest in maternal
health during the first trinmester, it “nust |eave the abortion
decision to the woman and her doctor; . . .” 1d. at 1190.

The Woman’ s Ri ght To Know Act does precisely that. 1t |eaves
t he deci sionto the wonman and her physician and requires only that
t he decision be informed. The Act does not restrict, interfere
with, or attenpt to direct that decision. The standard that

appliesto thereviewof the Act, therefore, is not the conpelling

state interest/least intrusive neans test. As In re T.W stated:

We neverthel ess adopt the end of the first
trinester as the time at which the state’s
interest inmaternal health beconmes conpel |ling
under Florida |aw because it is clear that
prior to this point no interest in maternal
health could be served by significantly
restricting the manner i n which abortions are
performed by qualified doctors, whereas after
this point the matter becones a genuine
concern. Under Florida law, prior tothe end
of thefirst trinmester, the abortion decision
nust be left to the woman and nay not be
significantly restricted by the state.
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Following this point, the state nmay inpose
significant restrictions only in the | east
intrusive manner designed to safeguard the
health of the mother. Insignificant burdens
during either period nust substantially
further inportant state interests.

551 So. 2d at 1193 (enphasi s added).

Under the T.W standard, regulations that do not interfere
with the decision are pernmissibleif justified by inportant state
heal t h obj ectives. As then-Justice Ehrlich stated, “[e] xanpl es of
regul ati ons permi ssible during the first trinester are requiring
i nformed consent and the mai ntenance of certain records.” |d. at
1197 (Ehrlich, J., concurring). The initial trial court judge in
this case, quoting from a decision of the U S. Suprene Court,
stated what is plainly a matter of commpn sense:

[ There i s] a substantial governnment interest
justifying a requirement that a wonman be
apprised of the health risks of abortion and
chil dbirth.

It cannot be questioned that psychol ogical
well -being is a facet of health. Nor can it
be doubted that nmpst wonmen considering an
abortion would deem the inpact on the fetus
relevant, if not di spositive, tothe decision.
Inattenpting to ensure that a woman appr ehend
the full consequences of her decision, the
State furthers the legitimte purpose of
reducing the risk that a woman may el ect an
abortion, only to discover later, wth
devast ati ng psychol ogi cal consequences, that
her decision was not fully inforned. |If the
information the State requires to be made
available to the woman is truthful and not
m sl eadi ng, t he requi renent may be
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perm ssi bl e.

RI1: 248-249 (quoting Pl anned Parent hood v. Casey, 505 U. S. 833,
882 (1992)).
As this Court itself has observed, the decision whether to

obtain an abortion is fraught wth specific physical

psychol ogi cal, and economc inplications. . . .” North Florida

Wnen's Health & Counseling Serv. v. State, 866 So. 2d 612, 621

(Fla. 2003) (hereafter “NFEWH&E&CS"). Despite this indisputable

concern and the clear |anguage in In re T.W, plaintiffs have

contended that any |aw that even “inplicates” the decision to
term nate a pregnancy nust be exam ned under the conpelling state
interest/least restrictive neans test. 1In essence, plaintiffs’
argunment asserts that there is no conpelling state interest in

mat ernal health inthe first trinester, seelnre T.W, 551 So. 2d

at 1193, and therefore the State cannot require i nformed consent
during that period.”’

It defies all logic, particularly on the basis of the clinic

"Curiously, while insisting that no State interest could
support the Act, PWCand Dr. Benjam n argued to the Fourth Di strict
that another informed consent |aw, section 766.103, Florida
St at utes, applies to physicians perform ng abortions. See PWC Ans.
Br. at 8,19, 23,27. Therecordis clear that physicians at PWC di d
not obtain infornmed consent under any statute. O course, if the
Court concludes that the State has no interest in maternal health
duringthefirst trimester, section 766. 103 awaits t he chal | enge of
abortion providers.
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practices revealedinthisrecord, for plaintiffs to suggest there
is no state interest in wonen’s health sufficient to justify an
i nformed consent requirenent for thefirst trimester without regard
to whether the lawsignificantly restricts the woman’ s deci si on.
Such a conclusion is directly contrary to the | anguage of Inre
T.W. Further, there is no evidence in this record, and no
argunment has even been made, that health and psychol ogi cal
consi derations are uni nportant whenit cones totermnating first
trimester pregnancies. The Act cannot be held facially invalid
sinply because it requires infornmed consent for first trinmester
aborti ons.

1. THE ACT IS NOT FACI ALLY UNCONSTI TUTI ONAL

The State does not dispute that a |law that “violates” or
“infringes upon” the constitutional right to privacy nust pass
must er under the conpelling state interest/|east intrusive nmeans
test. The question is when that test applies. The State submts

that on the basis of what this Court held in In re T.W, and

reiterated i n NFWH&CS, that the test does not apply unless a law
restricts the woman’ s deci si on, and not i n some m nor or tangentia

way but significantly. As this Court said of its decisioninlnre

T.W:

The Court wultimately held that (a) if a
| egislative act inposes a significant
restrictiononawonman’s (or mnor’s) right to
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seek an abortion, the act nust further a

ponpel!ing State interest through the | east

i ntrusive neans;.
NFWH&CS, 866 So. 2d at 621. And t he Court began its analysis in
NFVWH&CS by i nquiring first whether the Parental Notification Act
i nposed asignificant restrictiononthe mnor’sright to privacy,
and if so, whether it furthered a conpelling state interest through
the |l east intrusive neans. 1d. at 631.

NEWH&CS t her ef ore di d not change the “significant restriction”
predi cat e. Neverthel ess, w thout explaining how the Act
significantly restricted a wonan’ s decision, or restricted it at
all, the courts below held the Act invalid under the | east
intrusive neans test because it 1) limted the categories of
physi ci ans who coul d provide the i nformati on necessary to obtain
i nformed consent, and 2) did not allowthe physicianto tail or the
information provided to the woman’s particular circunstances
according to the medical community standard. They erred in
inval idating the Act for these reasons.

A. Limting The Categories O Physicians Does Not
Significantly Restrict A Woman’s Deci si on.

The Act provi des that except in cases of medi cal energency t he
“physician who is to perform the procedure or the referring
physi ci an” must obtain infornmed consent. § 390.0111(3)(a), Fla.

Stat. The decision below held this was not the | east intrusive
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means of serving wonen’s health because it would exclude an
obstetrician/ gynecol ogi st who worked in an abortion clinic from
obtai ning i nforned consent if he or she were not perform ng the
abortion. (App. A p. 4, T 17).

The decision necessarily concedes that, contrary to
plaintiffs’ practices, the State may require that a physician
obtain the woman’ s i nforned consent. It does not explain howthe
physician limtation restricts, burdens or inpedes the woman's
deci sion, significantly or insignificantly. Thereis no evidence
in the record that shows this |limtation affects the woman’s
deci sion, slows clinic procedures, or adds to costs. That m ght
have been a fact issue, but plaintiffs preferred not to pursue it
or all owdefendants to pursueit. The unrebutted affidavits of Drs.
Armst rong and Shadi gi an, however, affirmed that the Act woul d not
increase the time or costs for physicians who were properly

obtaining informed consent. R VIII: 1544, T 4 & 1552, |1 2-4.¢%

8Facts can be adduced in support of a facial challenge. “To
assi st the appellate courts in evaluating a trial court’s ruling
concerning the constitutionality of a statute, it oftentinmes is
preferable to have a record devel oped in the | ower court before a
finder of fact.” NEWH&CS, 866 So. 2d at 626. See also Bush v.
Hol mes, 767 So. 2d 668, 677 (Fla. 1st DCA 2000) (citing G endal e
Fed. Sav. and Loan Ass’n v. State, Dep’t of Ins., 485 So. 2d 1321
(Fla. 1st DCA 1986), and Honeowner’s Corp. of River Trails v. Saba,
626 So. 2d 274, 275 (Fla. 2d DCA 1993) (“Although the faci al
constitutionality of a statute is a question for determ nation by
the court and not ajury, it is frequently a m xed questi on of fact
and law that can only be resolved after consideration of the
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Furthernmore, with respect to ot her types of surgery, the Board
of Medicine has required that the operating surgeon explain the
procedur e and obtain the infornmed consent of the patient. The Act
is therefore consistent with the established practice for other
fornms of surgery, a fact the | ower courts ignored.® Moreover, as
poi nted out, their assunmption that this requirenment inposes an
“obstacle” in the abortion context was not based on any evi dence.
Their further apparent assunpti on—-that the only accept abl e nedi cal
practice is the cheapest practice—-finds no support in |ogic or
record facts.

I nthe absence of such evidence, it nust be concl uded t hat t he
Act furthers the State’s and the woman’s interest in her health.
Providing therequired information enhances rather thanrestricts
the woman’ s ability to make an i nfornmed deci sion and avert those
“devastati ng” consequences that m ght attend a decision that is
uni nf or med. Having no basis for finding otherw se, the | ower
courts leapt totheleast intrusive neans test in asearch for sone

alternative procedure the Act coul d have prescribed. It is always

rel evant evidence.”).

The defendants established by affidavit how the Board of
Medicine interprets section 458.331(1)(t) and (w), Florida
Statutes, and its rules. It is the operating physician who nust
explain the procedure and obtain informed consent. The single
exception is for a physician practicing within a Board approved
postgraduate training program R VIII: 1559-63. (App. I).
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a sinple matter for courts to postulate alternatives under the
| east intrusive neans rubric and find that something el se coul d
have been done—- here, that sonme ot her avail abl e physi ci an shoul d be
all owed to procure consent. But that is not a valid approach if
t he necessary predicate is not first established—-that the | awas
witten inposes sone significant restriction on the woman’s
decision. Here, it was not.

Al so unfounded i s the | ower courts’ objectionthat areferring
physi ci an who obt ai ns i nfornmed consent m ght be unqualified. The
Act does not require any referring physician to obtain infornmed
consent. |If a physicianis not qualified to informa patient of
medi cal risks and medi cal alternatives, then that physicianis not
permtted by law to do so. See § 458.331(1)(v), Fla. Stat.
Mor eover, it woul d seemhi ghly unlikely that a perform ng physici an
woul d not obtain informed consent for his or her own protection.
In any case, if the Court determ nes that a referring physician
shoul d not be all owed, categorically, to performthis task, that
portion of the Act can be severed under the criteria set forthin

Cranp v. Bd. of Public Instruction, 137 So. 2d 828, 830 (Fla.

1962) . 1

%One pre-Casey federal court invalidated an i nforned consent
| aw preci sely because it did not contain a provision that allowed
the referring physicianto obtainthe patient’s inforned consent.
See Charles v. Carey, 627 F.2d 771, 784-785 (7th Cir. 1980).
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B. The Act Allows Physicians To Tailor The Information
Present ed.

The lower courts held the Act invalid because it does not
all ow the physician to conformthe information to the patient’s
ci rcunmst ances, but instead “standardi zes” the information and
“renmoves the discretion accorded physicians in all circunstances
ot her than abortion.” (App. A p. 5)

The | ower court m sread both the Act and the Fl ori da Medi cal
Consent Law. 1In the first place, the prescribed information is
mnimal. The Act requires the physician to informthe woman of:

1l.a. The nature and risks of undergoing or
not under goi ng the proposed procedure that a
reasonabl e pati ent woul d consi der material to
making a knowing and willful decision of
whet her to term nate a pregnancy.

b. The probabl e gestati onal age of the fetus
at thetine the term nation of pregnancyisto

be perfornmed.

c. The nedical risks to the woman and fetus
of carrying the pregnancy to term

§ 390.0111(3)(a)l.a.-c., Fla. Stat. The | ower courts held these
provi sions restricted the woman’ s deci si on because t hey “i nfringe
on the woman’s ability to receive her physician’s opinion as to
what i s best for her, considering her circunstances.” (App. A p.
5)

This conclusionis sinmply not true. First, the Act expressly

al l ows t he physician to provide any addi ti onal i nformati on deened
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material to the woman’s infornmed decision, thereby allow ng the
physician to make the presentation nore expansive. §
390.0111(3)(a), Fla. Stat. Second, the Act provides that
“[s]ubstantial conpliance or reasonabl e bel i ef that conplyingwth
the requirenents of infornmed consent would threaten the life or
health of the patient is a defense to any action brought under
paragraph,” thus permtting the physician to narrow his
presentation to take into account the health of individual
patients. 8§ 390.0111(3)(c), Fla. Stat.

Plaintiffs have argued that presenting any of the required
informati on wouldinsult or injure arape victimor a patient whose
fetus was abnormal . They protest far too much. A patient has the
ri ght to know and shoul d know t he nedi cal risks of undergoing or
not undergoi ng a surgi cal procedure. The Act does not require any
medi cally contraindi cated or neani ngl ess informati on, and hence
does not facially burden the decision. 1In fact, the Act requires
t hat the physician convey only that m ni mal degree of i nformation

t he Suprenme Court approved i n Pl anned Parent hood v. Danforth, 428

U.S. 52, 66-67 &n. 8 (1976), and City of Akron v. Akron Ctr. for

Reproductive Health, 462 U. S. 416, 446-447 (1983). Inthose cases

the Court construed “informed consent” to nean “the giving of
information to the patient as to just what woul d be done and as to

its consequences,” which inAkron included “the particul ar ri sks of
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[t he woman’ s] pregnancy and t he abortion techni que to be used, and

general instructions on proper post abortion care.” 462 U. S.
446- 447.

Section 390.0111(3)(a)l.a.-c. requires nothing nore except
t hat t he patient be toldthe probabl e gestati onal age of the fetus.
The gestational age of the fetus nust be known in order to decide
what abortion procedureto follow, and that informationis |ikely
to be obtained from the patient in the first instance and
corroborated by an ultrasound. In any case, subsection(3)(c)
permts the physicianto omt any i nformati on t hat woul d t hreat en
the patient’s health. The lower courts did not even allude to
subsections (3)(a) and (c) much | ess provi de a reasoned di scussi on
of their effects.

Mor eover, to the extent the |l ower courts believedthe general
Medi cal Consent Lawl ess “burdensome” because it permts physicians
totailor the information to avoid any nmention of medical risks,
t hey al so m sread that statute. Section 766.103(3)(a)l. and 2. are
written in the conjunctive. Although a physician may foll ow the

standard of the appropriate nedical community, the patient must

"The Pennsyl vani a i nformed consent | awat i ssue i nThornbur gh
v. Anerican Col |l ege of Obstetricians, 476 U.S. 747 (1986), incl uded
a requirenent that the woman be infornmed of the probable
gestational age of the fetus. |d. at 760. Although the Court held
the | aw unconstitutional, it did not rule that part invalid.
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still beinformed of the medical risks and alternative procedures:

(3) No recovery shall be allowed in any court
in this state against any physician . . . in
an action brought for treating, exam ning, or
operating on a patient w thout his or her
i nfornmed consent when:

(a)1l. The action of the physician )
obtaining the consent of the patient or
anot her person aut hori zed to gi ve consent for
t he pati ent was i n accordance with an accepted
st andard of nedi cal practice among menbers of
t he nmedi cal profession with simlar training
and experience in the same or sim |l ar nedical
comunity; and

2. A reasonable individual, from the
i nformation provided by the physician

under the circunstances, woul d have a gener al
under st andi ng of the procedure, the medically
accept abl e alternative procedur es or
treatments, and the substantial risks and
hazards i nherent in the proposed treat nent of
procedures, which are recogni zed anong ot her
physicians. . . in the same or simlar
community who performsimlar treatnents or
pr ocedur es.

8§ 766.103(3)(a)1. and 2., Fla. Stat. (enphasis added). This statute
does not relieve a physician frominform ng a pati ent of risks and
alternative procedures. Tothecontrary, it “is designedtoinsure
that consent to . . . surgery is reasonably informed by the
patient’s know edge of the nature and extent of the procedure
i nvol ved, as well as the ri sks and benefits, and possi bl e out cones.
Only practitioners with know edge about the medical subject
i nvol ved are conpetent to prescribe what information nust be

inmparted.” Gouveiav. Phillips, 823 So. 2d 215, 228 (Fl a. 4th DCA
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2002). See also Cedars Medical Center, Inc. v. Ravelo, 738 So. 2d

362, 366-367 (Fla. 3d DCA 1999) (only a treating physician has the
trai ning, experience, skill and background facts regarding the
patient’s conditionto obtainfromthe patient an i nfornmed deci sion
and to evaluate and explain risks of a particular operation).

The | ower courts did not explain howsection 766.103(3)(a) 1.
and 2. would allow a physician to avoid nention of risks and
alternatives in the case of rape or fetal abnormality. Nor have
plaintiffs ever done so; they did not even conply with this | aw.
One m ght reasonably specul ate on the basis of the record that the
medi cal community standard of physiciansinabortionclinicsisto
tell their patients virtually nothing about risks and alternatives.
Agai n, however, plaintiffs have presented no evidence of that
st andard and t hus have failed to show how section 766. 103(3)(a) 1.
and 2. differs materially fromcorrespondi ng provi si ons of the Act
or burdens a woman’ s deci sion. The |l ower courts thereforeerredin
concl udi ng that the i nformati on requirenments of the Act i nposed a
significant restriction on the woman’s deci sion at any stage of
pregnancy.

I1'1. THE REASONABLE PATI ENT STANDARD | S RECOGNI ZED

IN MANY STATES AS THE BASIS OF | NFORVED
CONSENT AND |'S NOT UNCONSTI TUTI ONALLY VAGUE.
W t hout bot hering to acknow edge or di scuss t he extensive case

law on the reasonable patient standard or the fact that
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approxi mately 20 st ates have adoptedit, the |l ower courts di sm ssed
the standard out of hand as “unique” and *“confusing.”
Specifically, they held the statute was vague, because w thout
| anguage referring to the circunstances of the patient and the
standard of conduct within the medical comunity, it left the
physi ci ans “wi th no standards with which to conform”™ (App. A pp
5, 6)
The Fourth District ignored anple authority to the contrary.

The reasonable patient standard is wdely recognized as
“obj ective.” Instead of all owi ng patients to betoldonly what the
rel evant nedi cal community thinks they should betold, it requires
t hat physicians tell the patient of therisks and alternatives that
a reasonabl e personin the patient’s position would want to know.
One court has described this standard as based on “patient
sovereignty”:

The doctri ne does not pl ace upon t he physi ci an

aduty toexplainall possiblerisks, but only

t hose of serious nature. The guide for

di sclosure is the test of materiality, which

is an objective one, but incorporates the

under | yi ng concept of “patient sovereignty.”

That is, if a reasonable person in the

patient’s position would attach significance

toarisk in deciding treatnment, the risk is

mat eri al .

Backl und v. University of Washi ngton, 975 P. 2d 950, 956 n. 3 (Wash.

1999). Many other states follow this standard. See Brandt V.
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Engl e, 791 So. 2d 614 (La. 2001); Howard v. University of Medicine

and Dentistry, 800 A.2d 73, 78 (N.J. 2002); Schrei ber v. Physici ans

Ins. Co. of Ws., 588 NNW 2d 26, 30 (Ws. 1999); Pauscher v. |owa

Met hodi st Med. Ctr., 408 N.W 2d 355, 361 (la. 1987); Carr v

Strode, 904 P. 2d 489, 499 (Haw. 1995); Canterbury v. Spence, 464

F.2d 772, 787 (D.C. Cir. 1972). “[T] he nodern trend is to neasure
t he physician’s duty of disclosure by what a reasonabl e pati ent
woul d need to know in order to nmake an infornmed and intelligent

decision.” Korman v. Mallin, 858 P.2d 1145, 1149 (Al. 1993). 12

There i s not hing sacrosanct about a standard based on what a
particul ar communi ty of physicians thinks a patient shoul d know.

See generally Annotation, Mdern Status of Views As To General

Measur e of Physician's Duty to |l nformPatients of Ri sks of Proposed

Treatnment, 88 A.L.R 3d 1008, 8§ 3,6-7 (1979 and Supp. 1997). To
the contrary, by requiring physicians to focus on what a reasonabl e
patient “would consider material to maki ng a knowi ng and wi | | f ul
deci si on of whether toterm nate a pregnancy,” the Act enhances t he
patient’s decision-making ability.

There i s no basis for hol ding the reasonabl e pati ent standard

vague. As a general matter, alawis unconstitutionally vague if

2Addi ti onal cases and authorities are cited in the am cus
brief of the Chri stian Medi cal Associ ati on and t he Cat hol i ¢ Medi cal
Associ ati on.
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it “either forbids or requires the doing of an act in terms so
vague t hat men of common intelligence nust necessarily guess at its

meani ng and differ astoits application.” Bouters v. State, 659

So. 2d 235, 238 (Fla. 1995) (quoting Connally v. General

Construction Co., 269 U. S. 385, 391 (1926)). Statutes that require

a person to understand what is “reasonable” in different
circunstances have routinely been upheld against vagueness

chal | enges.

This Court in Bouters upheld an anti-stal king statute and

rejectedthe contentionthat the statutory definition of “harasses”
as causing “substantial enotional distress” in the victim was
vague. The Court held the i ssue was correctly addressed i nPal | as

v. State, 636 So. 2d 1358 (Fla. 3d DCA 1994):

In our view the statute creates no such
subj ective standard, but in fact creates a
“reasonabl e person” standard. The stal king
statute bears a famly resenblance to the
assault statutes. Under the assault statutes,
it is settled that a “well-founded fear” is
measur ed by a reasonabl e person standard, not
a subjective standard.

Bouters, 659 So. 2d at 238 (quoting Pallas, 636 So. 2d at 1361).

See also L. B. v State, 700 So. 2d 370, 372 (Fla. 1997)(statutes

whi ch i npose a “reasonabl e person” standard upon the citizenry
appeal to the norns of the community, which is precisely the gauge

by whi ch vagueness is to be judged”). G ven that the objective
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“reasonabl e patient” standard is well-established inthelaw any
suggestion that it is vague is sinply untenable.

Plaintiffs quarrel with the reasonable patient standard
essentially because it does not include four words. They contend
t hat section 390.0111(3)(a) should say that consent is voluntary
and infornmed if the physician has informed the woman of “[t]he
nat ure and ri sks of under goi ng or not under goi ng t he procedure t hat

a reasonabl e patient inthe patient’s circunmstances woul d consi der

mat eri al . But this enmendation is conceptually redundant.
What reasonabl e pati ent woul d a physi ci an consi der ot her than one
in the patient’s circunstances? Certainly it would not be a
reasonabl e patient about to undergo brain surgery or a heart
transpl ant.

More to the point, any physician, as a matter of medica

common sense, woul d tailor theinformation accordingto whether the

woman in his care was one nonth or six nonths pregnant, and

13At | east three states, Pennsyl vani a, Kansas, and Loui si ana,
have abortion infornmed consent laws that are very simlar to
Florida’s. They refer to a “reasonable patient” but omt the
redundant phrase “inthe patient’s circunstances.” See 18 Pa.C. S.
8§ 3205; K.S.A 8 65-6709; La.R S. 40: 1299-35.6. The general
medi cal i nformed consent | aws of at |east two states, Al aska and
Hawai i, do not refer to a “reasonable patient” but have been
judicially interpreted to enbrace that standard. See Kornman v.
Mallin, 858 P.2d 1145, 1148-49 (Al. 1993) (interpreting Al aska
Stat. 8§ 09.55.556); Carr v. Strode, 904 P.2d 489, 499 (Haw. 1995)
(interpreting HR S. § 671-3).
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accordi ng to any ot her speci al consi deration she presented. That
is the nost |ogical construction of the statute, and one that
shoul d be adopted in light of the Court’s duty to construe a
statute so that it does not conflict with the constitution. See

Florida Dep’t of Children and Famliesv. F.L., 880 So. 2d 602, 607

(Fla. 2004), and Doe v. Mortham 708 So. 2d 929, 935 (Fla. 1998).

See al so Byrd v. Ri chardson- G eenshi el ds Securities, Inc., 552 So.

2d 1099, 1102 (Fla. 1989)(“our obligation is to honor the obvious
| egi sl ative intent and policy behind an enact nent, even where t hat
intent requires aninterpretationthat exceeds theliteral | anguage

of the statute”), and Holley v. Adanms, 238 So. 2d 401, 404 (Fl a.

1970) (if legislative act can be rationally interpreted to
harmoni ze with the constitution, it is the duty of the Court to
adopt that construction and sustain the act).

Pl ai ntiffs have not unearthed a singl e decision holding the
reasonabl e pati ent standard vague. Infact, the one case t hey have
adduced under scores t he weakness of their vagueness argunent. They

rely on a federal district court case, Karlin v. Foust, 975 F.

Supp. 1177, 1227-28 (W D. Ws. 1997), aff’'din part and rev'din

part on other grounds, 188 F.3d 446 (7th Cir. 1999), that held

vague a portion of a statute requiring physicians to inform

abortion patients of “[alny other information that a reasonabl e

patient would consider material and relevant to a decision of
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whet her to carry achildto birth or to undergo an abortion.” 975
F. Supp. at 1227 (enphasis added).

But this is not the reasonable patient standard that is
properly concerned with the risks and alternatives a pati ent shoul d
know. It requires the physician to guess at what “any other
i nformation” would be. The federal district court rightly held
t hat there was no way physi ci ans woul d be able to knowif they had
conplied with the requirement. Accordingly, the Karlin decision
does nothing to underm ne the reasonabl e patient standard in the
Act .

The |ower courts concluded the Act was vague for the
addi ti onal reason that it was “uncl ear whether the physician is
required toinformthe pati ent of non-nedical risks associatedw th
under goi ng or not undergoing an abortion.” (App. A p. 6) Their
analysisreferredtothe use of the term“medical risks” in section
390.0111(3)(a)l.c., incontrast tothe use of the term“risks” in
section 390.0111(3)(a)l.a., when descri bi ng what i nformati on was to
be inparted to a patient.

But what is section 390.0111(3)(a)l.a. about if not the
nmedi cal risks of undergoing the procedure? This is a nedical
consent statute. Those governed by it are trained physicians.
Those who enforce it regulate the practice of medicine. A

reasonabl e statutory construction relying uponthe context of the
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Act, the physicians towhomit applies, andthe nmedi cal boards t hat
enf orce the Act, coul d only concl ude t hat physicians are to i nform
their patients of the medical risks of the procedure. 1t would be
absurd to hol d t hat section 390.0111(3)(a)1l.a. requires physicians
to advise their patients of the non-nmedi cal econom ¢ and soci al
ri sks of the procedure. That would result in the patients being
givenvirtually noinformationrel evant tothe nedical risks of the
procedure. It is an elenmentary principle that statutes are not

interpretedtoyieldabsurdresults. Statev. |acovone, 660 So. 2d

1371, 1372 (Fla. 1995). Moreover, as pointed out, courts have a
duty to construe a statute so that it does not offend the

constitution. F.L., supra, and Mortham supra.

|V. THE STATE OF FLORIDA, THE DEPARTMENT OF
HEALTH, THE BOARD OF MEDICINE, AND THE
ATTORNEY GENERAL ARE NOT PERSONS UNDER 42
U S.C. § 1983 AND SHOULD HAVE BEEN DI SM SSED
FROM THI S ACTI ON.

Despite defendants’ repeated efforts to showthe trial court
they were not proper parties under 42 U.S.C. § 1983, the court
enj oi ned each one—-the State of Florida, the Attorney General, the
Departnment of Health, the Secretary of the Departnent of Health,
and t he Board of Medi ci ne—-fromenforcing the Act. It did not even
address their argunents. R X: 1862-63; 1897-98. After entering
judgnent, thetrial court, pursuant to 42 U.S.C. § 1988, granted a

motion for attorney’'s fees against all defendants w thout
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det erm ni ng an anount. The Fourth District al so granted a notion
for appellate fees. (App. B).*

Categorically, the State of Florida, and the Departnment of
Heal t h and t he Board of Medi ci ne as agenci es of the State, are not

“persons” under 42 U.S.C. § 1983. WIIl v. Mchigan Dep’t of State

Police, 491 U.S. 58 (1989). Accordingly, they should have been
dism ssed fromthis action.

Furthernore, the Attorney General shoul d have been di sm ssed
because he was sued in his official capacity, and a state offi ci al
sued in his or her official capacity is not a “person” under 42

US C 8§ 1983. WII, supra; Hafer v. Malo, 501 U. S. 21 (1991).

The Attorney General has no responsibility whatever for enforcing
t he Act, and t he conpl ai nt nei ther accused hi mof any attenpt to do
so nor set out any legal authority for himto do so.*® It is
obvi ous t hat he was sued si nply because heis the Attorney General .
That is the essence of an official capacity suit.

Moreover, the suit fails even should plaintiffs nowclai mthey

1“The order of the Fourth District left it tothe trial court
to determ ne whether plaintiffs were “prevailing parties.” It
woul d appear that havi ng al ready decided the fees liability of all
def endants, the trial court has determ ned that plaintiffs are
prevailing parties.

BWth respect tothe Attorney General, the conplaint all eged
that he could order “State and County Attorneys” “to initiate
crim nal prosecutions and/ or disciplinary proceedi ngs under Fl orida
Statute 8§ 458.331.” R1I:5, § 6. That is a gross m sstatenment of
the law. Section 458.331is adm ni stered by the Board of Medi ci ne.
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sued the Attorney General in his personal capacity. Injunctive
relief does not |ie against astate official when the enforcenent

of a statute is the responsibility of others. Wnen' s Energency

Net wor k v. Bush, 323 F.3d 937, 949-50 (11th Cir. 2003). Although

t he Attorney General has aresponsibility to defend constitutional
chal l enges to | aws adm ni stered by state officials when requested
to do so, he is not an all-purpose defendant for every such
chal l enge. It makes no sense for the | ower courts to enjoin the
Attorney General fromdoing that which he has no authority to do
and never attenpted to do, and then award attorneys fees agai nst
him The Attorney General should have been dism ssed fromthis
action.
V. THE ORDER OF THE FOURTH DI STRI CT AWARDI NG
ATTORNEY' S FEES PURSUANT TO 42 U.S.C. § 1988
SHOULD BE VACATED
Because the State of Florida, the Departnent of Health, the
Board of Medicine, and the Attorney General in his official
capacity are not persons under 42 U S.C. 8 1983, the Fourth
District’s order awardi ng attorney’s fees shoul d be vacated as to
them The plaintiffs cannot be prevailing parties under 42 U. S. C.
8§ 1988 as to those defendants who are not persons under 42 U. S. C
8§ 1983.

Al t hough the Secretary of the Departnent of Health has

enf orcenent responsibilities and may be sued in his official
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capacity for injunctiverelief, Hafer v. Mel 0, 501 U. S. at 27, fees

may not be awar ded agai nst hi munl ess plaintiffs prevail on their
claimthat the reasonabl e patient standard i s unconstitutionally
vague. That is the only federal constitutional claim they
litigated. |f defendants prevail on this issue there is no basis
for awarding attorney fees evenif the Act violates the right to

privacy under the Florida Constitution. See McDonald v. Doe, 748

F.2d 1055, 1056 (5th Cir. 1984) (42 U S.C. §8 1988 "“does not
aut horize an award of fees to a party who recovers on a pendant
state claimbut |loses on his civil rights claini). As this 1984
deci sion points out, four other federal circuits had simlarly
ruled. [d. at 1057 & n. 183.

Accordi ngly, because the reasonabl e pati ent standard i s not
vague, the order of the Fourth District awardi ng attorney fees

pursuant to 8 1988 shoul d be vacat ed.
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CONCLUSI ON

For all the foregoing reasons, this Court should reverse the

deci sion of the Fourth District and hold the Act constitutional.
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