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PRELI M NARY STATENMENT

This appeal is from the denial of Appellant:s notion for
post-conviction relief by Crcuit Court Judge WIliamA WIKkes,
Fourth Judicial Circuit, Duval County, Florida. Thi s appeal
chal | enges Appel |l ant:s convictions and sentences, including his

sent ence of death. References in this brief are as foll ows:

"R ___." The record on direct appeal to this Court.
"PC-R ___." The post-conviction record on appeal.
"EHT. __." The transcript of the post-conviction

evi denti ary hearing.
AOrder. .0 The Hearing Court:s Order within EHT.
Al'l other references will be self-explanatory or otherw se

expl ai ned herew th.



REQUEST FOR ORAL ARGUMENT

This Court has not hesitated to allow oral argunent in other
capital cases in a simlar procedural posture. A full
opportunity to develop the issues through oral argunent would be
appropriate in this case, given the seriousness of the clains
i nvol ved and the stakes at issue. Appellant, through counsel,

accordingly urges that the Court permt oral argunent.
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STATEMENT OF THE CASE AND FACTS

I . PROCEDURAL HI STORY

On February 16, 1995, M. Jones was indicted by a Duval
County grand jury for one count each of first-degree nurder,
ki dnappi ng, and robbery. (R 3-4) On March 21, 1997, a jury
found M. Jones guilty of all charges. (R 1516-17) On April
10, 1997, that same jury recomrended death by a vote of 9-3. (R
2120) Subsequent to the jury:s recommendation, the trial court
sentenced M. Jones to death. (R 2390)

M. Jones' tinmely sought direct appeal to this Court. This
Court affirnmed M. Jones: conviction and sentence. Jones V.
State, 748 So. 2d 1012 (1999). Certiorari to the United States

Suprenme Court was denied July 12, 2000. Jones v. Florida, 120 S

Ct. 2666 (2000).

M. Jones filed his initial post-conviction notion on June
12, 2001. (PC-R. 1-28) On April 28, 2003, M. Jones filed an
amended post-conviction notion. (PC-R 110-217) A Huffl hearing
was held in the matter on August 11, 2003. (PC-R 242) On
Sept enmber 10, 2003, the | ower court entered an order granting an
evidentiary hearing only as to claims I, Il, V, and XII of M.
Jones: anended notion. (PC-R 242-43) An evidentiary hearing was

held in this matter on Decenmber 11, 2003. The | ower court denied



all relief on October 20, 2004. (PC-R. 387-445) This appeal

foll ows.

. STATEMENT OF THE EVI DENTI ARY HEARI NG FACTS

Dr. Jonathan Lipman testified for the defense. (EHT. 8) Dr.
Li pman stated that he is professionally trained in the field of
neur ophar macol ogy which is a branch of science dealing with the
effects of drugs and toxins on the brain and behavior. (1d.)
Dr. Lipman obtained a doctorate in neuropharnacol ogy from the
Uni versity of Wales and did post-doctorate work at the Tennessee
Center for Health Sciences in Menphis. (l1d.) Dr. Liprman worked
at the Vanderbilt School of Medicine for ten years. (EHT. 12)
Dr. Lipman is involved in both teaching and research in the
field. (EHT. 9) Dr. Lipman also does forensic work. (EHT. 10)
This involves both civil and crimnal cases. (ld.) Dr. Lipnman
has been qualified as an expert in several Florida capital cases,
i ncl udi ng post-conviction. (EHT. 10) Dr. Lipman was accepted by
the court as an expert in the field of neuropsychol ogy. (EHT
14)

Dr . Lipman has done research on drugs known as
psychostimul ants. (EHT. 13) Particularly, he has done research

on anphetam nes, cocaine, LSD, and PCP. (Id.)

1 Huff v. State, 622 So. 2d 982 (Fla. 1993)
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Dr. Lipman has met with the Defendant, David Jones. (EHT

14) Before meeting with M. Jones, Dr. Lipman reviewed vol um nous
records in preparation for the evaluation of M. Jones. (1d.)
The records reviewed included Kansas and Florida Departnent of
Corrections records, Uni on Correctional institution
classification records, Jacksonville parole and probation
records, school and mlitary records, a 1986 conpetency report,
1988 prison nedical records, 1993 hospital records from Ol ando,

prison nedical records from 1995-1997, enploynent records, a
report of Dr. Harry Krop, a report of Dr. Wade Myers, depositions
of Doug Eaton and Janes Trout, a sworn statement and transcript
of testinony of Angela Sol onon, depositions of Andre Andrews and
O ficer Dwayne Richardson, a deposition of Vincent Harper, an
unsworn statenent of a John Doe identified as David Jones: drug
deal er, trial testi nony, exhibits including a homcide
continuation report and a nedical examnation report, ATM
records, deposition and trial testinony of Dennis Marsh, Leonard
Hut chi ns, Johnnie Lee Johnson, Anmy Hudson, and Jackie Jones,

transcripts of state and defense opening argunment at trial, and
the penalty phase testinmony of John Bradley, a M. Hall, Melissa
Leopard, Doug McRae, Jodi Brenner-Burney, Cynthia Bryant, Wayne
Pi erce, Joann Sealey, M chael Edwards, Sherry Risch, Drew

Edwards, Tara Wl de, and Ronald Jones. (EHT. 15-17) Dr. Lipnan



reviewed the records before and after interviewing M. Jones.
(EHT. 17)

As an expert in the field, Dr. Lipman stated that his
i mpression of M. Jones is that Ahe is an individual who is
constitutionally vulnerable to experiencing the psychosis
produci ng effects of cocaine and other stimulants.@ (1d.) A so
Dr. Lipman:ss inpression of M. Jones is that he has, in the past,
been an abuser of cocaine, including both injecting and snoking
the drug. (EHT. 17-18) M. Jones is what Dr. Lipnan referred to
as a Aspeed ballerf@, a cocaine addict who al so engages in the
Ai nsi di ous and dangerous@ use of an opiate with the stimnul ant.
(EHT. 18)

Dr. Lipman testified that when cocaine is used acutely, it
has the effect of creating sensations of conpetence, energy, and
euphoria, but also nmay have the side-effects of irritability and
anxi ety. (EHT. 18) According to Dr. Lipmn, when used
chronically, the side-effects of <cocaine use become nore
pronounced, with the irritability and anxiety developing into
full -bl own paranoia and psychosis. (EHT. 19) Dr. Lipman added
that when the user Ais in that condition they are irrationally
fearful, they typically are hallucinating, they suffer from
del usions, and their contact with reality is very, very poor.(

(Id.) The condition resenbles schizophrenia. (1d.) This is



true in terms of the lack of contact with reality, the presence
of delusions, and irrational fears. (1d.) Dr. Lipnan added that
the qualitative difference is that schizophrenic delusions are
nore bizarre. (EHT. 20) Dr. Lipman testified that individuals
li ke M. Jones, who are susceptible to experiencing psychosis
even w thout the abuse of cocaine, often experience cocaine
psychosis as a full-blown schizophrenic would. (1d.) M. Jones
susceptibility to experiencing psychosis is |likely what caused
himto be diagnosed as schi zophrenic in the past. (1d.) In
Dr. Lipman:s opinion, M. Jones, at the tinme of the instant
of fense, was experiencing the affects of chronic cocaine
psychosis. (EHT. 21) The historical support for this opinion was
extensi ve according to Dr. Lipman. (l1d.)

M . Jones began snoking marijuana in junior high school and
Awas sufficiently unrestrained to have swal |l owed what he call ed
an unknown quantity of white powder that put himin a mjor
psychotic trip for a nunmber of days in which his friend had to
tie himup and lock himin a closet.@§ (EHT. 21-22) Dr. Lipman
beli eved, based on M. Jones description of the effects of the
drug, that it was PCP, also known as angel dust. (EHT. 22)

M. Jones enlisted in the Arny in 1977 and during that tine
was al so drinking heavily. (l1d.) After discharge fromthe Arny,

M. Jones was incarcerated in the Kansas Departnent of



Corrections. (ld.) Based on Dr. Lipman=ss review of records, M.
Jones adjusted well to incarceration. (EHT. 23) In the drug-free
envi ronnent of prison, M. Jones Abecame enotionally stable, he
was conform ng, and he was non-punitive, non-self-punitive and
nonviolent. (1d.)

In 1982, according to the history given to Dr. Lipman, M.
Jones returned from Kansas to Callahan, Florida and met Jackie
Doll, his future wife. (l1d.) Jackie introduced M. Jones to the
i ntravenous use of cocai ne. (1d.) As to the experience of

initially injecting cocaine, M. Jones told Dr. Lipman, Alt was

the best feeling | had ever experienced in ny whole life, |
couldn’t speak, it was good, it was out of this world, | coul dn#
nove or talk. After | came down | said | couldnst believe how
good it felt. And fromthat day on | injected cocaine.§ (1d.)

Dr. Lipman explained that M. Jones attachnment to the drug is
likely linked to M. Jones depression and the drugss relief of
t hat depression. (EHT. 24) After that first weekend injecting

cocai ne, M. Jones decided to steal noney from his enployer to

get nmore. (ld.) In Dr. Liprman:s words, Ait had conpletely taken
him over.@ (1d.) M. Jones was overpowered by and could not
resist it. (EHT. 25) M. Jones was eventually introduced to
heroin as a nethod to treat his cocaine withdrawal. (1d.) This

concom tant use of cocaine and heroin is referred to conmonly as



Aspeedbal ling.@ (ld.) Dr. Liprman stated that this type of drug
use creates an Aendl ess cycle of each drug actually treating the
side effects of the other, and although heroin does not cause any
kind of psychotic affect, it does allow the cocaine user to take
far nore cocai ne than woul d be otherw se possible.f (EHT. 26)

Dr. Lipman related an incident in which M. Jones, while
speedbal | i ng, devolved into a psychotic and hallucinatory state
in which he believed aquarium fish where telling himto kill
hi msel f. (EHT. 26-27) M. Jones was al so usi ng qual udes, another
sedative during this episode. (EHT. 27) Later, M. Jones began
using dilaudid as the sedative in his speedball pattern. (EHT.
28) M. Jones was engaging in this drug activity with his wfe,
Jackie Doll Jones. (ld.)

Dr. Lipman stated that M. Jones, as is typical with drug
addi cts, denied any adverse effects. (EHT. 29) This denial was
despite Jackie Jones: statenments that M. Jones was paranoid
del usional, distrusting, frightened, and Arevolted by food or
other stimulant effect.( (1d.) Dr. Lipman described these
synptons as indications of psychosis. (Id.) Dr. Lipnman further
stated that these descriptions Aabsolutely@ credible in ternms of
his experience as a pharmacol ogi st. (1d.) Additionally, Dr.
Li pman stated his opinion that the descriptions were not

exaggerated. (1d.)



Dr. Lipman testified that, based on the history he took, M.
Jones was in a condition of cocaine psychosis when he was
arrested, escaped, and then commtted a homicide in 1986. (EHT.
30) Dr. Lipman stated that he relied heavily on the reports of
ot her nedi cal doctors and psychol ogi st for this opinion about the
1986 crine. (EHT. 31) M. Jones had a | ack of nmenory about the
i ncident which Dr. Lipman described as Aconsistent w th what
happens when psychotic people get well. (1d.) According to Dr.
Li pman, M. Jones description of his behavior imedi ately after
the 1986 hom cide indicates that he was possibly insane at the
time. (EHT. 32) Dr. Lipman:s opinion in this regard is consistent
with experts M. Jones saw at the tinme. (ld.) For an extended
time, M. Jones was found inconpetent to stand trial. (EHT. 32-
33)% While awaiting trial, M. Jones was treated with anti-
psychotic mnedications which are used to treat schizophrenic
patients. (EHT. 33) These drugs were ultimately ineffective
because, according to Dr. Lipman, M. Jones did not suffer from
schi zophreni a, but, rather, schizoaffective disorder. (l1d.) Dr.
Li pman stated that schi zoaffective disorder is treated
differently than schi zophrenia, particularly in the use of anti-
depressant nedications. (ld.) In Dr. Lipnmans opinion, M. Jones
shoul d have been, at that tinme, treated with anti-depressants in

addition to the anti-psychotic nmedications, but he was not.



(EHT. 33-34) M. Jones is currently being treated with anti-
depressants and Afeels as though he:s discovered a new life inside
himsel f. 0 (EHT. 34)

Upon his release from his incarceration for the 1986
hom ci de, M. Jones, according to Dr. Lipman, was determ ned to
stay clean and did so for approximately three years. (1d.) M.
Jones reunited with his wife Jackie who ultimately rel apsed into
crack cocai ne use. (EHT. 35) M. Jones was not famliar with
crack cocaine, but Jackie introduced him to it. (1d.)
Describing his first use of crack cocaine, M. Jones told dr.
Li pman that Awhen he tried it and it grabbed nme worse than
anyt hi ng ever had i medi ately, every penny | had went on it that
night. (EHT. 36) Imrediately, M. Jones was right back where he
had been and [he and Jackie then nade a living trying to get
noney stealing fromstores, purely to supply their crack habit.(

(ld.) For a year prior to this offense, M. Jones was using
$500 worth of crack cocaine per day. (1d.) Dr. Lipnman described
the effects of crack cocaine as continued craving, irritability,
agitation, and depression. (EHT. 37) This was the constant cycle
of pleasure and pain that Aoccupied their daily function.@ (1d.)

M. Jones, according to Dr. Lipnman:s review of a deposition of
M. Jones drug dealer, was also speedballing again, shooting

di  audid when he would visit the dealer. (EHT. 38) Dr. Lipnan



described M. Jones state on the night of the crinme:

[HHe was conpletely disorganized at this point. He was
scary looking. In fact, even his drug dealer who testified
about the night of this offense when M. Jones went over
there and tried to buy nore drugs, he said that the nman
| ooked frightening, he was bizarre. And this is a person
who is well experienced in the effects of drugs, this is the
deal er. He woul dn:t open the door. He was in this condition
when the crinme occurred. (1d.)

At the tinme of the crime, it is Dr. Lipman:s opinion that both
statutory nental health mtigators applied to M. Jones. (EHT.
39) Speaking of the enotional disturbance that M. Jones was
| aboring under, Dr. Lipman stated that Ahis enotional control was
deranged at the tine.(@ (1d.) Further, he was Acertainlyf
substantially inpaired. (1d.)

Dr. Lipman exam ned M. Jones use of the victims ATMcard in
the case. (EHT. 40) Dr. Lipnman stated that M. Jones actions in
this regard rem nded him of |aboratory rats that when given
stimul ants such as cocaine, will endlessly and exhaustively press
the drug rel ease nmechanismlong after it ceases to be fruitful
(EHT. 40-41) Dr. Lipman remarked, Aln ny mnd, I:m seeing ny rat
experiments here... The conviction, the one nore press on the
|l ever will give himhis dose was so rat |like in the Skinner box
that | found myself |aughing at it actually.@ (EHT. 41)

Dr. Lipman stated that depression and addiction are, in part,
genetic. (EHT. 42)

On cross-exam nation, Dr. Lipman testified that his opinions

10



were not based solely on M. Jones: self-reports, but rather
Li pmanss revi ew of synptonology Acame from those who eval uated
him those who saw him and those who testified as to what they
t hensel ves saw.§ (EHT. 43-44) Dr. Lipman stated that he did take
into account M. Jones tolerance of the drugs he was using
(EHT. 44) Further, Dr. Lipman explained that drug usage increases
with increased tolerance and this chronic drug use brings about
the psychotic affects seen in M. Jones. (Id.) Dr. Lipman
stated that people becone sensitive to the psychosis-producing
effects of cocaine, not tolerant. (EHT. 44-45) According Dr
Li pmans research, those who are subject to cocai ne psychosis
often remain vulnerable to the effects upon stinulant use years
| ater. (EHT. 45)

Dr. Lipman conpiled a nmenorandum to his file based on his
review of records and evaluation of M. Jones. (1d.) The
menor andum was entered into evidence as Statess Exhibit 1. (EHT.
46)

When asked on cross-exam nation what he woul d have added to
the trier of facts know edge about M. Jones, Dr. Lipman stated:

| donzt think they understood fromny reading that this is a
gentleman who suffers from an underlying psychotic
vul nerability, he isnst that far from psychosis nost of the

time. He has a psychosis spectrum di sorder which is now

11



treated with prozac actually and very effectively. And

perhaps they did not realize that the commonality and

continuity between his offenses was that on these occasions
he used a drug that pushed him off the edge of that
psychoti ¢ boundary due to his underlying condition, maybe

woul d have added that. (EHT. 50)

According to Dr. Lipman, his review and eval uati on reveal ed
that M. Jones was not able to, given his decrepit appearance and
denmeanor, participate in the confidence schenmes that financed he
and his wfess drug habits. (EHT. 53) When Jackie Jones was
arrested just days before the instant nurder, M. Jones was |eft
honel ess and w thout income. (ld.) M. Jones was al so paranoid
and terrified of dealing with people. (EHT. 54) Dr. Lipman
stated that the incident with the fish in the aquarium
denonstrates M. Jones: underlying psychotic vulnerability. (EHT
55) Further, that vulnerability has beconme nobre apparent wth
time. (1d.) Dr. Lipman added that the fact that M. Jones kept
a corpse in his car trunk for two weeks is also indicative of the
vul nerability. (EHT. 56) This happened as part of M. Jones
prior murder case. (EHT. 54-55) VWhen asked why M. Jones:
conpet ency issues during his prior nurder case woul d be rel evant
to present to his capital jury, Dr. Lipman stated:

they are, they are because of reason of [|oss of
conpet ence was because of the reason of his nental disease

12



and defect which was existent not only during the period of

I nconpetence but at the time of the offense. |It:=s the sane
disorder... he is insane, he was psychotic, he was
delusional and this is why he couldnst be tried and this is
the condition. It didnt develop after he was arrested, this

was the condition that he was in at the tinme of the offense.
They are one in the same thing. (EHT. 58)

Dr. Lipman testified that M. Jones: form of drug abuse,
speedbal ling, Ais the nost vicious and awful form of stinulant
abuse.@ (EHT. 59) Dr. Lipman further described psychosis as a
state in which the psychotic persons reality and sense of
perception is different such that the person is feels as if they
are in another world. (EHT. 62) Dr. Lipman testified that M.
Jones: 1986 and 1995 evaluations indicate psychosis spectrum
di sorder. (EHT. 63-64)

In psychonmetric testing given by Dr. Lipmn, M. Jones
scored 9 out of 10 on the paranoia scale, 8.9 out of ten on the
psychotici smscale, and 7 on the schizophrenia scale. (EHT. 68)
Dr. Lipman stated that M. Jones: scores indicated that he was
Aover - endor si ng pat hol ogy@, something that is typical of the
scores of depressed people |like M. Jones. (EHT. 70) Further,
Dr. Lipman stated that this Aover-endorsenent@® would not matter
because the testing has a built-in mechanism to Arenove its
affect fromthe profile.@ (1d.)

On redirect exam nation, Dr. Lipman stated that M. Jones:

Adescription of drug use is absolutely typical of those who used

13



it to the point of paranoia and psychosis.( (EHT. 71) Further,
ot her witnesses descriptions were consistent with this concl usion
as well. (ld.) Finally, Dr. Lipman testified that everything he
testified to at the wevidentiary hearing could have been
i ntroduced at M. Jones: 1997 trial. (EHT. 71-72)

Joann Sealey testified that she is David Jones: nother and
currently lives in Jacksonville, Florida. (EHT. 73) Ms. Seal ey
testified at M. Jones: 1997 trial in the instant case. (EHT. 73-
74) At the 1997 trial, Ms. Seal ey answered all questions asked of
her by defense counsel. (EHT. 74) Ms. Seal ey was born in Dade
County, Florida, but did not stay with her biological parents.
(Id.) M. Sealey renmenbers that she was five years old and was
living in the Baptist Childrenss Home in Jacksonville. (ld.) A
coupl e that wanted children took custody of she and her brother
(Id.) The couple took Ms. Sealey to live in M canopy, Florida,
near Gainesville. (rd.) Ms. Sealey attended P.K  Yonge
Laboratory School where she net M. Jones: father. (EHT. 74-75)

At age eighteen, Ms. Sealey married M. Jones: father, Carlos
Jones. (EHT. 75) M. Jones is the youngest of three children
that Ms. Seal ey and Carlos Jones had. (ld.) M. Jones has an
ol der brother, Carlos, Sr., and an ol der sister, Cynthia. (1d.)

Ms. Sealey was married to Carlos Jones for eleven years. (1d.)

14



Ms. Sealey testified that Carlos Jones was an al coholic.
(Id.) Wen the children were young, Carlos Jones was a viol ent
al coholic towards Ms. Sealey. (EHT. 76)

Eventual |y, Ms. Seal ey divorced Carl os Jones and was raising
her three children on her own. (EHT. 76-77) M. Seal ey stated
that she Ahad to work all the tine.@ (EHT. 77) She al so waas
wor ki ng nore than one job. (1d.) Ms. Sealey testified that
there was Anmpst definitely@ a |ack of parental supervision and
gui dance given to M. Jones when he was a child. (Id.)

Ms. Seal ey stated that M. Jones grew up with a cousin of
his named Ricky Bevell. (l1d.) The two were close, good friends.

(EHT. 78) As youngsters, they were bull riders and partici pated
in rodeos. (1d.)

Ms. Seal ey described M. Jones and his wife Jackie as A ..
the type of couple that they couldn:t live together but they
couldnt live apart. Their |love was so strong, but they would
just be back and forth and in and out, you know.{ (1d.)
Eventual ly, M. Jones and Jackie had a child, Davy. (1d.) M.
Seal ey has had | egal custody of Davie since he was 22 nonths old

(EHT. 79) The reason for Ms. Seal ey obtaining | egal custody of
Davie was that M. Jones and Jackie could not care for him and
there Awas no security for the child.@ (l1d.) M. Seal ey added

t hat she was very concerned about M. Jones: and Jackie:ss drug

15



addiction as it related to their inability to care for a child.
(rd.) Ms. Sealey stated that Davy knows his father and has
visited him in prison. (rd.) Ms. Sealey stated that she
believes M. Jones and Davy have a reciprocal |ove for each
ot her. (EHT. 80)

Finally, Ms. Sealey stated that she was at the hearing to
testify for her son and that she loves him (EHT. 81)

On cross-exam nation, Ms. Seal ey agreed that she testified
at M. Jones: 1997 penalty phase. (1d.)

Jacki e Jones testified that she is M. Jones: wife, that they
are currently married, and that she is the nmother of M. Jones
son. (EHT. 82-83) Jackie Jones stated that she did not disclose
to the state, prior to her testinony at M. Jones capital trial,
t hat she had pending charges against her in the State of Texas.
(EHT. 83) The state attorney did not ask her if there were
pendi ng charges against her. (EHT. 84) Ms. Jones stated that
she was, in fact, wanted on pending charges in Texas. (EHT. 86)
Ms. Jones stated that she found out about the pending Texas
charge when she was living in Canada prior to M. Jones trial.
(rd.) VWhile in Canada, she was pulled over for a traffic
violation and the Canadian authorities informed her of the
pendi ng charge for drug possession. (Id.) Ms. Jones stated

t hat she thought the charge Adidn:t matter@ and that Aafter ten
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years that they just dismss it nentally or sonme kind of way.{(
(Id.) However, Ms. Jones ended up spending 13 nonths in prison
on the charge. (EHT. 86-87) She finished her parole in South
Car ol i na. (EHT. 87) Ms. Jones went to prison on the charge
approxi mately one year after her testinmony at M. Jones capital
trial. (EHT. 89)

Ms. Jones testified that she did not receive any deal from
the state in exchange for her testinony against M. Jones. (EHT.
87) However, she conceded that she never disclosed the fact that
she had pendi ng charges which M. Jones: defense teamdid not know
of . (EHT. 88)

Ms. Jones denied using drugs at the tinme of M. Jones
capital trial. (l1d.) She stated that after the trial she had a
rel apse and Atried sonme coke one other tine.@ (EHT. 90)

Ms. Jones stated that she was picked up in Canada and
transported to Jacksonville for M. Jones trial by two Astate
prosecuting attorneys.@ (EHT. 92) Ms. Jones denied that she was
Ain custody.@ (l1d.)

Ms. Jones denied that she was given assistance by the state
on her Texas charges. (EHT. 94) Ms. Jones wasnit sure if the
state ran a rap sheet on her, but conceded Athey had to find an
address on nme sonehow. @ (1d.)

Ms. Jones conceded that she had not conpletely quit using
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drugs at the time she testified against M. Jones. (EHT. 95)

On cross-exam nation, Ms. Jones conceded that she has used
numerous aliases in the past and been booked in the Duval County
Jail many times throughout the 1980's and 90's. (EHT. 95-96)
Ms. Jones testified that there was no detainer placed on her
fromthe State of Texas. (EHT. 96)

Jeffery Morrow testified that he is currently incarcerated
at Cross City Correctional Institution. (EHT. 101) Morrows
i ncarceration is for a grand theft conviction. (EHT. 102) Morrow
stated that he has approximately ten felony convictions. (1d.)

Morrow testified that he nmet M. Jones and his wife in the
1980' s. (1d.) Morrow met them through his nother. (1d.)
Morrow stated that his nmother was a heroin deal er Aall through
the 70's and 80's, so David and a | ot of other people cane to ny
not her to buy the heroin, that:s how | met David.@ (ld.) 1In the
early A80's, Morrow and M. Jones Ashot a | ot of dope together.(
(EHT. 103) Morrow descri bed M. Jones: drug use:

[ Normal |y when he:s straight hes a good guy, when he:s high

every night we go out beating the streets everyday trying to

get a fix. That=s the main thing with junkies is to get
hi gh... We:=ve all got chem cal i nbal ance inside of us, our
focus is to get high every day, we donst got no regard for

rati onal thoughts. (EHT. 103-04)

Morrow added that he and M. Jones Adid a | ot of speedballs

together, m xing heroin and cocai ne. (EHT. 104)

Morrow testified that he and M. Jones were arrested for
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burglary of a church in 1986. (1d.) Mrrow explained that there
was supposed to be nmoney in the church, but when this turned out
not to be true, M. Jones attention turned to getting noney from
a soda nmachi ne. (1d.) Morrow explained that Awe finally got
into it, | nean, | was trying to drag him off but he woul dn:t
| eave the coke machine, he was obsessed with getting change out
of that coke machine. (EHT. 105) The noney fromthe burglary was
for drugs. (1d.) Morrow stated that at that tinme he and M.
Jones Awent for days and weeks, nman, sometines we only stopped to
buy a hanmburger, everything el se we got or stole or whatever we
made went into our arns. (1d.)

Morrow stated that he knew Jackie Jones and that she was
al so a drug addict. (EHT. 106) Further, he stated that David
| oved her. (1d.)

Morrow testified that in 1997, at the tinme of M. Jones:
capital trial, no representative of M. Jones ever contacted him
about testifying. (EHT. 107) Morrow was in the county jail at
that tinme. (1d.) Morrow woul d have answered questions and
testified as he did at the evidentiary hearing. (1d.)

On cross-exam nation, Mrrow testified that he saw M. Jones
only one time after they got out of prison for nurder and
burglary respectively and that they shot dope together. (EHT.

108)
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Carlos Jones, Jr. (Carlos) testified that he is M. Jones:
ol der brother. (EHT. 110) Carlos stated that his father, Carlos,
Sr., was an al coholic and very abusive towards he an M. Jones:
not her . (1d.) The famly environment was Avery unsettl ed,
argui ng, fighting, he even had weapons involved sonetines. (EHT
111-12) Specifically, Carlos, Sr. used a handgun and a shotgun
during these abusive episodes. (EHT. 112) Carlos testified that
he, his nmother, his sister, and David once had to escape through
a bat hroom wi ndow Ajust to get out of the home.@ (ld.) They were
forced to do this because Any dad was running around the house
with a firearmthreatening to shoot us.@ (1d.) Carlos: father
was i ntoxicated when this event occurred. (EHT. 113) Carlos
recal | ed another tinme when his father threatened his nother with
a shotgun. (l1d.) This event caused her to |eave Carlos, Sr. For
good. (ld.) Carlos renenbers times when his father would Ago to
a bar and leave us in the car for, you know, hours, you know.
(EHT. 114) Carlos recalls physical violence by his father toward
both he and his mother. (1d.) Carlos recalled his father gun-
whi ppi ng himto the point of unconsciousness. (EHT. 115) Carl os
stated that he would have testified to these matters at M. Jones:
1997 capital trial, had he been asked to do so. (ld.)

On cross-exam nation, Carlos testified that he several years

ol der than his brother and, as a result, probably experienced
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nore of his father:s violence than David. (1d.) Carlos has never
mur der ed anyone and never been arrested. (EHT. 116). Carlos has
been in the distribution industry for twenty-nine years. (1d.)
Carl os does not renenber talking to a | awyer about his brother:s
1986 murder conviction. (ld.) Carlos renenbers M. Jones: trial
attorneys in the instant case comng to his hone to talk to his
not her, Joanne Seal ey. (EHT. 117) However, despite the fact that
Carlos was in the house at the tinme they spoke with her, they
never directly talked with him (1d.)

On redirect, Carlos reiterated that he would have answered
any question of himtruthfully, as he did at the instant hearing.
(EHT. 118)

Lewis Buzzell testified that he is an Assistant Public
Defender in the Fourth Judicial Circuit and that he represented
M. Jones in this case. (EHT. 119-20) Buzzell had not revi ewed
his files prior to the hearing. (EHT. 120)

Buzzell worked on the case with Alan Chipperfield. (1d.)
The two split duties, but Chipperfield was | ead counsel for the
penalty phase. (EHT. 121) Both Buzzell and Chipperfield had
previous capital trial experience. (1d.)

Buzzell stated that a jury selection expert was retained by
the defense at trial. (EHT. 122) The mmin reason for this

retention was the fact of M. Jones prior murder conviction and
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its inpact on potential jurors. (EHT. 122-23)
Buzzell did not recall the prosecutor telling the venire
that the victimin the case had three young children. (EHT. 124)
Buzzel |l maintained that he believed, in terns of the selection
of the jury, that he and Chipperfield had done the best they
could with what they had to work with. (EHT. 125) Buzzell stated
t hat he may have been concerned about the venire hearing that the
victimwas a nother of young children, but that Athey=re going to
find that out sooner or later anyway in the trial...@ (EHT. 126)
Buzzell recalled that some of the jurors were crying when
they returned from their penalty deliberations and attendant
recommendati on of death. (EHT. 127) He found this to be unusual.

(Ld.)

Buzzell stated that he would have preferred to have nore

perenptory chall enges than he did. (EHT. 128)
Buzzel|l stated that he was | ead counsel on the case. (EHT.
129) Buzzell recalled spending a significant anmount of tine on
psychiatric and DNA evidence. (1d.) Buzzell did the bul k of
client conmmunication with M. Jones. (EHT. 130) Upon neeting M.
Jones, Buzzell stated that it was apparent that he was a person
At hat needed to be seen by a nental health expert pretty quickly.

(1d.)

Initially, the case was not charged as a hom ci de because
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the victims body had not been found, but, according to Buzzell,
the homcide division of his office began working the case
i mmedi ately because of the prospects that it would becone a
hom ci de. (EHT. 131) Buzzell recalled sending an extensive
conmuni cation to the Jacksonville Sheriff:s office asking that
t hey not speak with M. Jones. (ld.)

Buzzell <could not recall if M. Jones was receiving

medi cation at the jail upon initially being arrested in the case.

(EHT. 133) Buzzell did not assert, as part of his notion to
suppress statenments nmade by M. Jones to Detective Jim Parker
the fact that M. Jones was under the influence of any
medi cation. (1d.)

Buzzel |l :s understanding fromtalking to M. Jones and from
the facts he learned that M. Jones was a crack cocai ne addict at
the time he was arrested. (EHT. 133-34) Buzzell stated that he
never had any doubt about this. (EHT. 134)

Buzzell understood that M. Jones was receiving psycho
tropic nedication at the tinme of the trial and believes a jury
i nstruction was given regarding the issue. (1d.) Buzzell stated
that he did not renmenber there being a Astrategy@ per se as to
asking for the psychotropic medication instruction. (EHT. 135)
Buzzell recalled that M. Jones was Aquite polite and conducted

hi msel f very well during the trial.@ (ld.) Buzzell stated that
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M. Jones was always polite with him even when he was agitated
(1d.)

Buzzell recalls the state bringing up the Aspider web tattoof
I ssue during the trial. (EHT. 136) Buzzell testified that the
i ssue canme up because of the state:ss asserted position that M.
Jones: al |l eged Apolitical beliefs@ were sonehow relevant. (I1d.)
The 1issue was brought during Detective Jim Parker:s direct
testimony regarding M. Jones: statenent. (EHT. 137) Buzzell
stated his opinion that the evidence should not have been
admtted. (1d.) Further, both he and Chipperfield took steps to
prevent the evidence from being admtted. (1d.) Buzzell did not
recall it being a big issue. (I1d.)

Buzzell stated that there was no Aphysical § evidence of a sex
crime introduced. (EHT. 138) The state:s position on this issue
seened to be that the state of the victims body and the position
of her clothing inplied that a sexual assault occurred. (1d.)
Buzzell thought that the argunent was pretty weak. (1d.)
Buzzell thought that he tried to keep the political, racial, and
sexual evidence from being presented to the jury. (EHT. 139)
Buzzell would have wanted to keep this evidence out if at all
possi bl e. (1d.) Buzzell was worried that the state was
attenpting to present the evidence as an aggravating

circumstance. (EHT. 140) Buzzell stated that in his experience
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jurors regard sexual battery as very heinous. (1d.) Buzzell
testified that given M. Jones statenents to | aw enforcenent, the
penalty phase was very nmuch on his mnd. (EHT. 141) Buzzell
agreed that the state cannot admt evidence of, or argue, non-
statutory aggravating factors. (EHT. 142) Further, he agreed
that there is no statutory aggravator for racial or political
views, or sexual battery per se. (Id.) Buzzell stated that
evi dence of these things m ght not be adm ssible. (I1d.) Buzzell
beli eved that he objected to the introduction of this evidence.
(Id.) Buzzell stated that he wanted to keep this evidence or
argunent out and if it came in it would be over objection. (EHT.
143)

Buzzel |l stated that he attenpted to devel op statutory nental
health mtigation, or, alternatively, non-statutory nmental health
mtigation. (Id.) Chipperfield retained an expert in cocaine
addi ction, but they were not able to present the expert at trial.
(EHT. 144) Buzzell thought that they presented sone expert
evidence of cocaine addiction. (ld.) Buzzell was not sure if
evidence of statutory nental health mtigation was presented.
(EHT. 145) Buzzell believed that Doctors Krop and M || er had been
retai ned, but could not testify to statutory mtigation. (1d.)
Dr. MIler had not seen M. Jones subsequent to the 1995 nurder.

(EHT. 146) Buzzell relied on what Dr. MIller had done when
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evaluating M. Jones in the context of the 1986 nurder. (EHT.
147)

Buzzell stated that his strategy for attacking preneditation
was to present evidence of cocaine intoxication. (EHT. 146)
Buzzell stated that his chances of getting an acquittal where
very limted and that he was trying to secure a second-degree
conviction by attacking the preneditation. (EHT. 147)

Buzzell recalled investigating the possible culpability of
Jam e Trout. (EHT. 148) Trout:s deposition was taken and, Buzzel
bel i eves, a defense investigator talked to w tnesses about Trout.

(1d.) The defense team had suspicion that Trout was involved in
the murder. (EHT. 149) Buzzell recalled that the state filed a
notion in |imne regarding evidence of Trout:s cul pability and
that the notion was granted. (1d.) The defense was not
Aperm tted to cast himas a suspect.@0 (1d.)

Buzzell did not specifically recall the state arguing that
the victim in the case was sexually assaulted. (EHT. 150)
Buzzell did state that he renenbered the state:s theory was that
the victimwas sexually assaulted. (EHT. 151) He was not sure
what the theory canme from and there was no physical evidence to
support it. (ld.) Buzzell testified that he was aware that at
some point in the trial, the state was going to pursue the sexua

battery theory. (Id.) Buzzell conceded that there is never a
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reason you would, as a defense |awer, want evidence of an
uncharged sexual battery to be admtted. (EHT. 152) Buzzell does
not believe the sexual battery suggestions cane in by accident.
(EHT. 158) Buzzell assuned the suggestions were part of a
prosecution strategy. (1d.) Buzzell also stated that such
argument would be prejudicial to his client. (EHT. 159) It is
best to limt, as nmuch as possible, the potential charges against
your client, according to Buzzell. (EHT. 167) Buzzell was not
satisfied that there was sufficient evidence of sexual battery to
prove it as an underlying felony. (EHT. 170) Buzzell does not
remenber filing a motion in limne to exclude references to an
uncharged sexual battery. (EHT. 181)

Buzzel | recall ed evidence being admtted, over hi s
obj ection, of M. Jones naking a racial slur in his statenent to
Detective Parker. (EHT. 153) This is not evidence a defense
| awyer woul d ever want admtted. (Id.) There was no raci al
aspect to the case given that both victim and defendant were
white. (1d.) Sonme of the jurors were African-Anmerican. (EHT.
154) Buzzell could think of no reason why the fact that M. Jones
was allegedly a racist would be relevant. (ld.) Racismis not a
statutory aggravating factor. (EHT. 155) Buzzell thought that
the racially pejorative term allegedly used by M. Jones could

have been redacted fromthe testinony. (EHT. 157)
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Buzzell testified that he did not use Dr. Krop because Krop
told himthat there were negative aspects to his opinion. (EHT
160) Buzzell nade the decision regarding what experts to use.
(EHT. 171) Buzzell could not recall which experts he used. (EHT.
172) Buzzell stated he considered that use of an expert in
cocai ne addi ction because evidence of the |ink between M. Jones:
addi ction and the Atragic resultf in this case were Aso cogent.{

Buzzell agreed that he would have wanted to inpeach the
testinony of wi tness Anmy Hudson. (EHT. 161) Hudson:s testinony
was somewhat danmaging. (1d.)

Buzzel |l stated that Chipperfield talked to Jackie Jones nore
than he did. (EHT. 162) A decision was made to present her
testinmony in the penalty phase of M. Jones: capital trial. (1d.)

The lawers believed her testinony was persuasive in
denonstrating M. Jones: crack addiction at or near the tinme of
the crinme. (1d.) The thrust of Buzzell:s strategy was that M.
Jones was a severe cocai ne addict and that this fact negated the
first-degree nmurder charge and death penalty. (Id.) Jackie
Jones did not inform Buzzell that she was facing pendi ng charges
i n Texas. (1d.) Buzzell did not recall Jackie Jones stating
t hat she was using cocaine at the time of trial. (EHT. 163)
Buzzell felt that Jackie was a credible wtness in ternms of

describing her relationship with David and their behaviors vis-a-
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vis cocaine use. (ld.) Jackie did try to present herself in a
better light than M. Jones and Buzzell was skeptical of this.
(EHT. 164) Presenting oneself this way is common crimnal
behavi or in Buzzell:s experience. (EHT. 164-65) Jackie presented
sonme negative testinony about M. Jones: behavior also, but, to
Buzzell, the risk of that testinmny was relatively worth the
testinmony as a whole. (EHT. 165)

Buzzell recalled Detective Parker testifying that M. Jones
had asserted his 5'" Anmendnent rights during an interview (EHT.
174) This is sonething that should be objected to and Buzzell
believes he did so in this case. (l1d.)

Buzzell renmenbered there being no evidentiary support for
the statess argunent that M. Jones was attenpting to renove the
victims shoes in order to rape her. (EHT. 175) Buzzell believes
the statess argunent on this point was part of their strategy to
suggest that an uncharged sexual battery occurred. (1d.)

Buzzell recalled Detective Parker testifying that M. Jones
told him he Adidnst give a fuck about that woman.@ (EHT. 176)
Buzzell testified that it was untrue that, as the prosecutor
suggested in closing, this was the only truthful thing M. Jones
told Parker. (1d.) Buzzell stated that if he had evi dence that
M. Jones had previously suffered a schizophrenic psychotic

breakdown, he would want to use that evidence. (EHT. 177)
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Buzzell agreed that this evidence my be npre persuasive than
evi dence of drug addiction. (I1d.)

Buzzell recalled the state nmaking the argunent that M.
Jones: use of the victims ATM card was evi dence of Agoal -oriented
behavi or. (EHT. 178) Buzzell agreed that use of an expert to
explain this behavior in the context of drug addiction would have
been useful. (rd.) Buzzell thinks he argued that it was
evidence of drug addiction. (ld.) Buzzell was aware of expert
testinony that could have provided a nedical/scientific context
to the behavior. (EHT. 179) He believes he became aware of such
evidence in this case, but doesn:t renenber presenting it. (1d.)

This, according to Buzzell, could be sonething he overl ooked.
(Id.) Buzzell felt drug use was one of the foci of the penalty
phase. (EHT. 180) Buzzell does not renmenber having a strategy of
usi ng the cocai ne addiction at guilt phase. (I1d.)

Buzzel | agreed that he would have wanted to educate the jury
about crack cocaine addiction. (EHT. 181-82)

Buzzell testified that it is his practice to obtain jai
medi cal records on his client and believes he considered
i ntroduci ng such records into evidence. (EHT. 182)

Buzzel | remenbered that both he and Chipperfield
i nvestigated M. Jones: prior mnmurder conviction. (ld.) Buzzell

stated that he Adidnit really want to go into the facts@ of the
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prior murder. (EHT. 183) Buzzell agreed that if you had evi dence

to dispute the statess presentation of the prior nurder as a n

aggravator, you would want to consider using it. (1d.)
Buzzell did not recall talking with M. Jones: brother
Carlos, but did recall talking with Joanne Sealey. (1d.)

Buzzel |l stated that evidence that M. Jones father was a brutal
vi ol ent al coholic Amay bel the type of mitigation that you woul d
want to present. (EHT. 184) Buzzel | did not remenber
specifically what, if any, records he provided to nental health
experts. (1d.)

On cross-exam nation, Buzzell testified that he and M.
Chi pperfield are both very experienced crimnal def ense
att orneys. (EHT. 185-86) Buzzell tried to ensure that he had
full discovery in the instant case. (EhT. 186) Buzzell reads
di scovery docunents and takes diligent notes. (1d.) Buzzel
stated that he obtained all the records he pertaining to M.
Jones. (EHT. 188) Buzzell is aware that an Edwards Notice cannot
prevent a crimnal defendant frominitiating contact with police.

(EHT. 189)

Buzzel | :=s understanding of Florida law is that an underlying
felony in a felony-nmurder case does not have to be charged.
(EHT. 191) Buzzell stated that he believes the state may argue

| ogi cal inferences from the evidence. (EHT. 191-92) Buzzel

31



reviewed the nmedical exam ner:s report and photographs of the
victims body fromthe crime scene. (EHT. 192) Buzzell recalled
t hat the photographs depicted the victims pants bei ng bel ow her
buttocks and pubic area. (EHT. 193) Buzzell recalled the nedica

exam ner=s testinmony that he could not, due to deconposition,
determ ne whet her a sexual battery occurred. (ld.) The nedical
exam ner did find scratches on the victims arns. (ld.) Buzzel

reiterated that he knew the sexual battery argunment from the
state was going to be an issue. (EHT. 194) Buzzel | remenbers
there being individual and sequestered voir dire in this case.
(Id.) There was no spending cap on defending M. Jones. (EHT.
195) Buzzell did recall that a defense expert in drug addiction
ultimately refused to testify, perhaps because of pressure by his
enpl oyer. (EHT. 196-97)

Buzzell recalled that evidence of the use of a racial
epi thet came up because M. Jones had used the termto describe
soneone who injured him (EHT. 197)

Buzzell recalled the state using evidence of M. Jones
spider web tattoo as a basis of identification. (EHT. 199)
Buzzell remenbered the law allowing for M. Jones tattoo to be
shown to the jury, over defense objection. (EHT. 204)

Buzzell testified that the nmedical staff at the jail are

contracted to work for the Sheriff of Jacksonville. (EHT. 207)
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On redirect exam nation, Buzzell agreed that the experience
| evel of an attorney does not necessarily equate with perfornmance
on a case. ( EHT. 210) Buzzel | agreed that attorney

qualifications are irrelevant to a Strickland inquiry. (1d.)

Buzzell could not renmenber if he provided M. Jones: nlitary
medi cal records to his experts. (EHT. 212)

The assistance of the jury selection expert was |limted to
voir dire of the venire. (EHT. 214)

As to the race issue, Buzzell testified that the use of the
word  Anigger(@ al ways carries hi ghly char ged enot i onal
connotations. (EHT. 215) Buzzell stated that he objected to its
use in this case because in introduced an el enment that was not
rel evant.

John Bowden testified that he is currently incarcerated at
Tomoka Correctional I nstitution. (EHT. 218) Bowden was
incarcerated in the Duval County Jail in 1995 and becane
acquainted with David Jones. (EHT. 219) Bowden and M. Jones
were housed in the same cell together Afor close to a year.§{
(Id.) Wen Bowden first met M. Jones, Jones: appearance was that
of a Astrung out@ drug addict. (EHT. 220) Bowden stated that he
is a drug addict hinself. (1d.) Bowden testified that M.
Jones expressed renorse for the instant crinme Anunmerous tines.(

(rd.) M. Jones would get out his Bible out every night and
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reflect on what he had done. (ld.) M. Jones said that he did
not intend to kill the victim (Id.) To Bowden, M. Jones:
remorse seenmed Avery genuine.@ (EHT. 221) No one representing
M. Jones at trial ever spoke with Bowden. (1d.) Al an

Chi pperfield testified that he is an Assistant Public Defender in
duval County and that he represented M. Jones at trial. (EHT.
223) Chipperfield:s responsibility was penalty phase. (EHT. 224)
Chi pperfield stated that his assignnent as penalty phase counsel
was not because of any particular expertise. (EHT. 225)

Chi pperfield stated that his strategy at penalty phase was
centered on denonstrating M. Jones: drug use and addiction and
its relevance to the crinme. (EHT. 226) Chipperfield was trying
to show t hat ADavid Jones was drug addict and that this happened
at a time when he was using drugs or craving drugs and that when
he:s not on drugs hes a good person. (rd.) Chi pperfield
testified that he woul d want expert testinony regardi ng the drug
use. (Id.) They had testinmony from Jacki e Jones about Davi d-s
drug use. (1d.) Chi pperfield thought he recalled having an
expert in cocaine addiction. (EHT. 227) Chippperfield recalled
t he expert who was retained as an expert in addiction, but did no
t testify because of objections by his enployer, the University
of Florida. (1d.) The person was not a nental health

prof essional, but sinmply an addict who happened to have a good
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career and background. (EHT. 228) The person was not provided
any docunents. (1d.) The person decided not to testify sonetine
during the trial, possibly between guilt and penalty phase.
(EHT. 229) Chipperfield had not used the person before. (I1d.)

Chi pperfield stated that he would have wanted to establish
statutory nental-health mtigation, if possible. (EHT. 230)
Further, he would have wanted evidence to educate the jury about
the effects of cocaine-use generally and how it would have
effected M. Jones: ability to preneditate. (l1d.) Chipperfield
recalled that the defense put on the testinony of a drug
counsel or. (EHT. 243) The counselor was not a doctor of any
kind. (ld.) Chipperfield could not renmenber if the counsel or
was asked for an opinion on statutory nental-health mtigation.
(EHT. 244) Chipperfield stated that he feels nental-health
mtigation can be equally powerful whether it is considered
statutory or not. (EHT. 245) |If the counselor was not asked
about statutory mtigation, then Chipperfield Aprobably did not
have the right answer.@ (EHT. 247) Chi pperfield could not
remenber what he did to investigate M. Jones: prior nurder
conviction. (EHT. 249)

On cross-exam nation, Chipperfield testified that he had a
good relationship with M. Jones, and that he Aiked David, hes a

good guy.@ (EHT. 251) Chipperfield believed then and now that
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M. Jones is a good person when he is not using drugs. (1d.)
Chi pperfield stated that his main concern in the case was
M. Jones: prior nmurder conviction. (ld.) Chipperfield felt that

t he defense Aknew a | ot about@ the prior nurder case. (EHT. 252)

Chi pperfield testified that he believed the drug counsel or
was a good witness. (EHT. 253) Chipperfield did not renenber the
court finding both statutory nental-health mtigating factors.
(rd.) The jury was instructed on statutory nmental-health
mtigation. (EHT. 255)

On redirect exam nation, Chipperfield stated he woul d defer
to the record as to whether statutory nental-health mtigation
was found by the court. (EHT. 257) Chipperfield agreed that
havi ng an expert present evidence of cocaine use and its basis
for statutory mtigation would be something he would want to
present. (EHT. 260) M. Jones prior murder conviction was for
second-degree. (EHT. 260-61)

Chi pperfield testified that he would have wanted testinony
regarding M. Jones alcoholism and violence as it effected M.
Jones: violent childhood. (EHT. 231)

Chi pperfield stated his opinion that the state may not argue
uncharged crinmes in the guilt-phase of the trial. (EHT. 232)

Chi pperfield would not want the state to argue a rape if it had
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not been charged. (l1d.) Chipperfield agreed that you woul d not,
as a defense attorney, want to defend against crimes that have
not been charged. (EHT. 233) Chipperfield added that if the
state brought up an uncharged crinme, he would hope that he
objected to it. (1d.) Al t hough Chi pperfield believed the
jury consultant that was used was hel pful, he could not recall
anyone in his office using one, before or since. (EHT. 235-36)

Chi pperfield testified that he views jail nedical records as

bei ng subject to Brady requirenments. (EHT. 236) Chipperfield

could not recall if M. Jones was taking nedication before or
during trial. (EHT. 236-37) |If he asked for an instruction on
M. Jones: use of psycho tropic nmedication during trial, it is

because he was concerned about M. Jones: appearance before the
jury. (EHT. 237) Chi pperfield could not renenmber if the
state introduced the crinme of sexual battery into the trial
(EHT. 237) He did not believe that sexual battery was a charged
crime in the case. (EHT. 238) Evidence of an uncharged sexua
battery is sonething that the defense would want to keep out of a
trial. (1d.)

Chi pperfield stated that it is his wunderstanding that
evi dence of the heinous, atrocious, or cruel aggravating factor
may not be argued at guilt-phase. (1d.)

Chi pperfield recalled M. Jones alleged use of a racia
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epithet being an issue and, further, feels that it was
prejudicial than probative. (EHT. 239) Chipperfield agreed that
the racial epithet in question is highly charged and that race
was not an issue in this case. (1d.) Chipperfield could not
concei ve of how evidence of racial bias would endear M. Jones to
the jury. (EHT. 239-40)

| f Chipperfield had evidence to i npeach wi tness Any Hudson,
he woul d have wanted to use it. (EHT. 241)

Chi pperfield did not recall Jackie Jones telling him the
warrant for her arrest 1in Texas. (1d.) If he had that
information, it would have been inportant. (1d.)

[T, THE HEARI NG COURT:S ORDER

On Cct ober 20, 2004, Judge W/l kes enter an “Order denying
Def endant:=s Mdtion for Post-Conviction Relief,” from which the

i nstant appeal is taken.

SUMVARY OF THE ARGUMENTS

1. The Hearing Court:zs ruling following the Evidentiary
Hearing was erroneous. The Hearing Court erred in failing to
grant M. Jones relief after the Evidentiary Hearing on his
claims that M. Jones received ineffective assistance of counsel
at his trial in violation of his Constitutional right to
effective counsel pursuant to the Sixth Amendnent.

M. Jones received ineffective assistance of counsel when
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counsel failed to object, nmove to strike, or seek a curative
instruction when counsel permtted the State to introduce non-
statutory aggravators and otherw se i ntroduced inproper evidence
and argument during voir dire; failed to object to the
i ntroduction of evidence and argunment regarding M. Jones:
tattoos; failed to object or otherw se contest or exclude the
Statess strategy of arguing that an uncharged sexual battery
occurred; failed to object or otherwi se contest or exclude
victiminpact evidence; failed to investigate, argue, or present
evi dence regarding the State:ss nedication of M. Jones and of his
mental state prior to and during the trial; failed to object to
or otherw se prevent the State from argunment that M. Jones
conmmtted a sexual battery, which inflamed the jury and procured
a death sentence; failed to object to the State:ss insertion of
t he heinous, atrocious and cruel (AHAC)) aggravator in the guilt
phase of the trial; failed to seek redaction of an alleged
statenment by M. Jones wherein he enployed a racial epithet that
was introduced solely for the purpose of inflamng the jury;
failed to inpeach witness Hidson with previous and consi stent
sworn statenents; and failed to properly inpeach w tness Jackie
Doll Jones or reveal State |everage over her. Furt her, the
Hearing Court erred in failing to cunulatively consider the

prejudice to M. Jones caused by such deficient performance of
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counsel, including deferring for disposition to the previously
appeal ed assertion by the State that M. Jones had availed
hi msel f of the protections of the Fifth Amendment and i ncl udi ng
the failure of counsel to object to or otherw se address the
prosecutorial msconduct in closing argunent or to present
evi dence or argunent regarding M. Jones: nmental state and his
inability to preneditate due to his nental state at the time of
the crime. Finally, the Hearing Court erred in failing to find
and conclude that such failures constitute reversible error on
the ground that there is a reasonable likelihood that the jury
woul d have, at nost, found M. Jones guilty of second degree
mur der, and woul d not have, even assuming it did not, sentence
himto death.

2. The Hearing Court conmtted reversible error in denying
M. Jones: clains that his counsel was prejudicially ineffective
in the penalty phase for failing to present or prepare expert
testinmony on M. Jones: addiction to drugs and to prepare or
present a wide range of mitigation available at the tine through
a variety of credible lay wtnesses.

ARGUMENT

THE HEARI NG COURT ERRED | N FAILING TO GRANT APPELLANT RELI EF AT

THE CONCLUSI ON OF THE EVI DENTI ARY HEARI NG ON THE BASI S THAT
COUNSEL PROVI DED | NEFFECTI VE ASSI STANCE OF COUNSEL.

A. The Standard of Review
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In order to prove a claim of ineffective assistance of
counsel, a defendant nust establish two elenents. First, the
def endant nust show that counsel:s perfornmance was deficient.
This requires show ng that counsel nmade errors so serious that
counsel was not functioning as the Acounsel@ guaranteed the
def endant by the Sixth Amendnment. Second, the appellant nust
show that the deficient performance prejudiced the defense. This
requi res show ng that counsel:s errors were SO serious as to
deprive the defendant of a fair trial, a trial whose result is
unreliable. Unless a defendant makes both show ngs, it cannot be
said that the conviction or death sentence resulted from a
breakdown in the adversary process that renders the result

unreliable. Strickland v. Washington, 466 U S. 668, 687 (1984).

To establish prejudice, the appellant nust show that there is a
reasonabl e probability that, but for counsel:s unprofessional
errors, the result of the proceeding would have been different.
A reasonabl e probability is a probability sufficient to underm ne
confidence in the outcone. (1d. at 694). It is inmportant to
note that the reasonable probability | anguage is not synonynous
with the “nore likely than not” standard invoked when a defendant
inserts entitlenent to a new trial on the basis of newy
di scovered evidence. The Anore likely than not@ standard is nore

demanding. Strickler v. Geene, 527 U S. 263 (1999).

41



Therefore, when evaluating ineffective assistance of counse
claims on appeal, the Florida Supreme Court will eval uate whether
the alleged errors undernmne its confidence in the outconme of the

proceedi ngs. Rose v. State, 675 So. 2d 567 (Fla. 1996).

| neffective assistance of counsel presents a m xed question of

| aw and fact subject to plenary review based on the Strickl and

standard. Stephens v. State, 748 So. 2d 1028 (Fla. 1999). This

requires an independent review of the Trial Court:s |egal
concl usions, while giving deference to the Trial Court:s factua
findings. (1d.)

B. | neffecti ve Assi stance of Counsel at the Guilt Phase of the

Tri al

1. Juror know edge of the case; prosecutorial tainting of

the jury pool

M. Jones alleged that counsel rendered ineffective
assi stance of counsel for failing to object, nove to strike,
or seek a curative instruction regarding potential Juror
Hayes: response in voir dire that she didnst believe she
coul d put aside what she had read in the newspapers about
the case and render a fair and inpartial verdict. Neither
def ense counsel Buzzell or Chipperfield recalls making a
strategic or tactical decision for dealing with such extra-

procedural information infecting the jury pool or the
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ultimate jury, but counsel maintained generally that the
jurors had done the best that they could with what they had
to work with. (EHT. 125) Counsel Buzzell did testify that
he found it wunusual for the jury to be crying when it
rendered the death recomrendation and he would have
preferred to have nore perenptory challenges than he was
ultimately allowed. (EHT. 127-128) Neverthel ess, neither
counsel articulated at the Evidentiary Hearing a strategy to
circumscribe the juryss exposure to prejudicial, but
ultimately inadm ssible, facts, such as the potential juror=s
remar ks regardi ng news coverage as asserted by Appellant in
his initial allegation of ineffectiveness.

Counsel =s general circum ocutions regarding the limted
number of prenptories for the apparently enotional response
of the jurors certainly does not qualify as a tactical
approach to counter the States elicitation of illicit
information or, as the defense details in its subsequent
sections of this claim speculative argunent designed,
Appel | ant contends, to inflame the jury:ss enotions for the
purpose of procuring a death sentence and the necessary
prerequisite conviction of first degree nurder.

2. Hearing Court:=s failure to consider claimin context of

case cunul atively
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Al t hough the Hearing Court isolates M. Jones: claim
regarding the jury panel:=s contam nation so as to maxim ze
the de minims or conclusory nature of the allegation, the
Hearing Court failed to consider the claimin the context of
def ense counsel :s accunul ated failures, including the failure
to tactically or strategically respond to the prosecution:s
acknow edged pattern of eliciting irrelevant, extraneous,
consubstantiated and, even, wuncharged testinony and of
| aunchi ng argunments inproperly based wupon tidbits of
I nnuendo which, considered in isolation, are designed to
appear de minims but which, as Appellant argues herein,
were intentionally wutilized to plant wunsubstanti ated,
uncharged, and highly prejudicial statutory aggravators in
the jury=ss collective mnd. |In this manner, insinuations of
Aryan tattooed teardrops, which denote nmurders conm tted,
much as a gunfighter:s notches on his belt m ght insinuate
previous killings, and who knows what el se such enotionally
char ged, but conpletely irrelevant, al l egations and
arguments such tattoos mght conjure up in the popul ar
i mgi nation of the jury, placed there purposefully to
transform Appellant from an admttedly terrible, but also
terribly pitiful, drug addict into a marching nenber of the

Aryan SS. Such an acknow edged strategy by the State was
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intended to elicit an enotional response from the jury.

Simlarly, the argunment regarding the dishevel ment of the
victims pants and general appearance netastasized into an
argunment that M. Jones was a rapist, intending to commt,
or commtting, a sexual battery upon the victim despite the
conpl ete absence of any evidence that a sexual battery or
any sexual activity occurred. Thus, although there was no
sexual battery, and no evidence of sexual battery, and
al t hough any allegations regarding prison tattoos or the
Aryan brotherhood had absolutely nothing to do wth the
case, the prosecution nmade it the centerpiece of its attack
and counsel failed to respond and protect M. Jones as was
their duty.

Therefore, M. Jones contends that the Hearing Court:s
findings and conclusions, that the allegations regarding
potential Juror Hayes are conclusory in nature and did not
result in prejudice, are erroneous, as is the Hearing
Court’s reliance upon the conclusory allegation aspect to

the holding in Ragsdale v. State, 720 So. 2d 203 (Fla. 1998),

| napposite in a circunstance in which a hearing was held
(hence there was no summary denial) and in a circumstance
where, regarding prejudice, the Hearing Court failed to

consider the allegations in the cunulative context of the
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entire case, as established by the record, of the
prosecutorial strategy and pattern of inflamng the jury by
m sl eadi ng and orally charged i nnuendo and of trial counsel:s
correspondi ng breach of their duty to pursue or develop a
strategy to prevent the introduction of precisely these
ki nds of argunments and inproper presentations designed to
elicit an enmotional response fromthe jury with unproven,
unsupported, and unsubstanti ated theories of conm ssion and
contam nation asserted solely to maxim ze the conviction and
to guarantee a sentence of death.

3. Victim | npact Aggravators

The Hearing Court further erred in rejecting M. Jones:
clainms that counsel was ineffective for failing to object to
the State’ s introduction of victiminpact evidence in voir
dire. Again, the prosecutor explicitly advised a juror, and
the panel, that the victim®“is a young nother of three” but
t hen advises the jury that even this is not enough, or, that
it is enough (for death) but that the jury nust wait unti
it hears Aall the aggravation@l to inmpose the sanction of
death (E. T. 153). Subsequently, the prosecutor wanted to
make sure that the fact that AW have a younger nother of
three here who was abducted and nurdered does not upset

anybody so nmuch that they donst think they can be fair to the
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defendant...@ (R 228-9).

Of course, what happened at the trial is that the
prosecution utilized voir dire to argue to the jury that
Appel l ant should be put to death because the victim was a
young nother of three, presenting this argunent in the
meager gruel of a guise of providing a cautionary adnonition
that the jury should not decide for death on the very
grounds that the prosecutionis, inreality, urging the jury
to base its decision upon. Despite the obvious tactical
pl oy of the prosecution, defense counsel failed to challenge
or otherw se strategically counter the introduction of such
a subtended |line of augnmented, non-statutory, and inproper
aggravati on.

4, Statess Strategy of Introducing Non-Statutory Mtigation

The Hearing Court, in its order, accepts facially the

i ncredi ble quality of the prosecution:s charged questioning.
Further, the Court failed to address the already apparent
pl an of the prosecution to fuel its demand for Appell ant:s
death wth non-statutory, but hi ghly inflanmtory,
aggravators seeking to transform the jurors: heartstrings
i nto gall ows rope. Nonethel ess, defense counsel stood nute
and, thus, acquiesced in the face of the prosecutorial

assault on the Eight Amendnent:=s Constitutional mandate that
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a death sentence rest upon a reliable finding, beyond a
reasonabl e doubt, of fixed statutory aggravators which
outweigh the mtigation established by a preponderance of

the evidence. See eg, Ring v. Arizona, 536 US. 584 (2002).

5. Victim |npact Aggravators Considered Under Cronic

Anal ysi s

The Hearing Court rejected Appellant:s contention that
the victiminpact claim should be considered under United

States v. Cronic, 466 U S. 648 (1984). See also, State v.

Ni xon, 758 So. 2d __, 622 (Fla. 2003) (ANixon 110).

However, counsel herein acknow edges that the United States

Supreme Court has reversed N xon Il application of Qonic.
Florida v. Nixon, US __ (2005). Thus the Strickland
standard, not the Cronic standard, is the applicable

standard for determ nation of this claim Nevertheless, if
t he Ei ghth Amendment:s Constitutional jurisprudence is to be
consistently applied, the ad hoc adm ssion of non-statutory
aggravators shoul d, Appel | ant cont ends, be deened
prejudicial, especially in the context of a case in which
the foundations of the death sentence would seem to be
infected with a high degree of intentionally planted, yet
entirely unsubstanti ated, non-statutory aggravation.

6. Error of Inpartial Panel Argunent
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Thus the Hearing Court:s conclusion that the prosecutor
was sinmply trying to ensure an inpartial panel, Appell ant
contends, erroneously accepts the prosecution:s maneuver at
face val ue and does not have to reach the difficult issue
of whether counsel:=s conduct neets either the Cronic or the

Strickland standards. The Appellant urges this court to

pi erce the thin veil prosecutorial semantics and assess the
prosecutor:=s remarks for what, as Appellant reads them they

clearly appear to be. Further, under Strickland, counsel:

failure to protect their client fromthe prosecutor:s well
executed strategy of presenting the jury with a framework
of non-statutory aggravation does, Appellant contends,
constitute prejudicial ineffective assistance of counsel.

See also, Dillbeck v. State, 29 Fla. Law Wekly S 437 (Fl a.

August 2004) and Bell v. Cone, 353 U. S. 685 (2002).

7. Victimlnpact Testinony Elicited

The prosecutor extended the victiminpact stratagem
into the testinonial portion of the guilt-phase of the trial
eliciting from the husband that he now lives with his and the
victims (by inplication) notherless Akids@ (R 557). Again, at
the Evidentiary Hearing, trial counsel offered no strategic plan
for dealing with the skillfully constructed de facto victim

i mpact aggravator carefully constructed by the prosecutor, and
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the Hearing Court rejected Appellant:s contention that counsel
shoul d have objected to this testinony on the ground that it is
essentially and will certainly function as aggravation. The
Hearing Court concluded that, assum ng arguendo, counsel:s
performance was deficient, because of extensive evidence of the
def endant:s involvenent in the crime, the defense failed to
establish prejudice. This conclusion, however, fails to address
t he aggravation el enent of the repeated presentation of testinony
and argunent urging a recommendation of death (and thus requiring
conviction of first degree nurder) based on non-statutory
aggravators. While the Hearing Court relies on the evidence of
M. Jones: involvenment, the evidence nmay have also resulted in
conviction of sonme |lesser included offense. hus it is reasonably
likely the jury would not have found M. Jones: death eligible had
counsel circunmscribed the prosecuti on=s presentation to
establishing statutory aggravati on and presented evi dence of M.
Jones: addiction to cocaine and of its effect upon him In sum
the Hearing Court:s reliance on the ultimate finding M. Jones:
culpability to, in effect, negate counsel:s failure to contest the

Statess strategy of introducing constructive, or de facto, non-

statutory aggravators erroneously renders such representation
non-prejudicial as a matter of law, particularly when counsel’s

conduct is considered in the context of the Eighth Amendnent
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jurisprudence. To the contrary, however, the jury:s ultimte
conclusion, in fact, supports Appellant:s claim of ineffective
assi stance of counsel and essentially addresses the essence of
M. Jones: contention regarding the prejudicial inpact of the
prosecutionss strategy of introducing and arguing non-statutory
aggravat ors.

8. Clains Regarding the Adnministration of Medication to

M. Jones Before and During Tri al

Regardi ng M. Jones: clains that counsel failed to take
any pre-trial action to challenge or otherw se investigate
M. Jones: conduct after his arrest and leading up to the
time of trial, the Hearing Court denied M. Jones: claimon
t he ground that no evidence of the specific medication or
its effect was presented (Order pp. 10-11). In other words,
ADef endant failed to present evidence that he was not
properly nedi cated@ (enphasis added). At the sane tine, the
Court notes that A ..Defendant presented no evidence that he
was on or needed to be on the nedication he received while
in custody.@ (ld.) Subsequently, the Court concluded that
the all egations thensel ves were concl usory, concl udi ng that
M. Jones was nedicated. Thus it appears that the Court:s
order is contradictory on this point.

9. Lay Testinony Regarding M. Jones: Mental State
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VWhile the Hearing Court does note that John Bowden,
anot her prisoner at the Duval County Jail while M. Jones
was incarcerated there, testified at the hearing that M.
Jones appeared to be Astrung out.@ (EHT. pp 218-220) As a
drug addict hinself, M. Bowden knew of what he spoke. (EHT.
220) However, the Hearing Court failed to consider the
testinony of Dr. Lipman, who testified that M. Jones is
constitutionally vul nerable to experiencing the psychosis
produci ng effects of cocaine and other stinmulants (EHT
117). These effects include anxiety developing to full
bl own paranoi a and psychosis (EHT. 119). Thus, Dr. Lipman:s
testinmony nust be read in conjunction with M. Bowdlen:s
testinmony and vice versa. The testinonies conbined to show
that, in such a condition, M. Jones would be hallucinating,
suffering from del usi ons and had poor contact with reality
(EHT. 119). Thus, the synptons are those of schi zophrenia
(Id.). Indeed, M. Jones was not in contact with reality at
such times, including at the tinme of the crinme (1d.). This
is likely why Appellant had been diagnosed as a
schi zophrenic in the past. (ld.)

10. Expert Testinony Regarding M. Jones: ANear | nsanity@

The Hearing Court failed to consider Dr. Lipnman:s

testinony that after arrest for homicide in 1986, at which
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time he had been suffering fromcocai ne psychosis, M. Jones
was, possibly, insane and was found inconpetent to stand
trial for an extended period of time. (EHT. 32-33) He was
then treated with anti-psychotic nedications which are used
to treat schizophrenic patients. (EHT. 33) Utimately Dr.
Li ppan opined that M. Jones suffers from an underlying
psychotic vulnerability and is in fault of psychosis nost of
the time, suffering from a psychosis spectrum disorder.
(EHT. 58)

11. Counsel:=s Testinmony Regarding M. Jones: Condition

The Hearing Court failed +to consider Attorney
Chi pperfield=s testinony that he would have requested the
instruction that M. Jones: was on psycho-tropic nedication
during the trial because he was concerned about the jury
understanding M. Jones: appearance. (EHT. 237) Thus, it
woul d have been obvious to a |ayperson that M. Jones was on
power ful drugs. The Hearing Court:=s order, however, finding
Detective Parker=s trial testinony, to the effect that, when
M. Parker spoke with M. Jones, M. Jones did not appear
under the influence of any drugs, dispositive fails to
consider the full weight of the record. | nstead, the
hearing record is flush with evidence that M. Jones suffers

froma nmental nmalady, did so while in custody and during the
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trial, was fragile at best, and, nost |ikely, was suffering,
at all relevant times, significant psychosis, depression,
and the visible side effects of powerful psycho-tropic
medi cations, the effects of which noved counsel, the State,
and the court to concur on an instruction which was given to
the jury to explain M. Jones: drugged appear ance.

12. Trial Counsel=s Failure to Inplenent a Strategy

Regarding M. Jones: Mental Condition

Fi nal |y, the trial record reveals neither an
expl anation by counsel to the jury as to the condition which
necessitated M. Jones: sedation by the psycho-tropic
medi cation nor a strategic or tactical reason that such
expl anati on regarding the nental conditions which M. Jones
suffered from was not provided by counsel. Counsel did
intend to call an expert witness on cocai ne addiction, but,
apparently, that witness declined to testify because he was
worried about his job at the University of Florida (EHT.
196-197; 220-222). Counsel was aware of expert testinony
t hat woul d have been useful in providing context for M.
Jones: actions in this case, but, speaking frankly, counsel
conceded that this may have been sonething which he
over|l ooked. (EHT. 179) During the guilt-phase, counsel did

not recall having a strategy for addressing cocaine
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addiction. (ld.) As cocaine addiction was one of the main
foci of the case, it would have certainly been sonething
counsel would have wanted to educate the jury about. (EHT.
181-182)

13. Counsel=s Failure to Secure a Tinely Instruction

Regar di ng t he Adm ni stration of Psycho- Tr opi c

Medi cati on

The Hearing Court assumed arguendo that counsel:s
performance was deficient in that the trial court did not
read the instruction advising the jury that the defendant
was being given psycho-tropic nedication until after the
State had rested its case in-chief. (Oder p. 12) The
court, however, failed to find any prejudice in this
deficiency, holding Abut for this error, there is not a
reasonable probability the outcone would have Dbeen
different.@ (1d.) However, the court does not provide a
persuasi ve basis, or, for that matter, any basis, for this
conclusion. The court certainly does not analyze this claim
in the context of the plethora of insightful testinony
presented at the Evidentiary Hearing explaining M. Jones:
addiction and nmental illness, and the fact renains that
while the State presented its case at trial, Appellant was

sedated and nust have appeared drugged, as that is the
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reason counsel requested this instruction, which the State
apparently agreed was necessary.

14, The Hearing Court Erred in Not Considering the

Medi cation Claimin the Context of Cunul ative Evi dence

The Hearing Court erred in holding that the allegations
regardi ng the nedication given the Appellant and its effect
on himare conclusory, as the court failed to consider the
context created by evidence introduced at the Evidentiary
Heari ng.

15. The Failure to Present Expert Testinony as an Effective

Assi st ance of Counsel

Simlarly to the failure to present powerful |ay
testinony, counsel was ineffective in failing to present
expert testinmony on addiction. Such testinony woul d have
subsumed M. Jones: Anental state at the tine of the cri mef
as well as his history of addiction and nental illness.
| mportantly, Dr. Lipman testified that he m ght have been
i nsane, and records indicated that in fact he had previously
been declared inconpetent to stand trial. Nevert hel ess,
def ense counsel did not present these records or the
substance of M. Jones: nedical history to the doctors they
did consult. Counsel:=s ineffectiveness in this area nmade it

i npossible for them to successfully defend against the
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el enment of prenmeditation in the first degree nmurder charge
which, as well as being an inportant guilt-phase defense, is
essential to the mtigation case that woul d be devel oped at
t he penalty-phase was necessary.

The Hearing Court:s initial finding that M. Jones was
exam ned for conpetency to proceed is inapposite to the
al l egation that counsel failed to present avail abl e expert
testi nony. The conpetency issue is, sinmply, a different
issue and a prelimnary issue. Certainly it would have been
hel pful for counsel to have presented the proper nedica
history to the doctors considering M. Jones: conpetency, but
their consultation with doctors regarding conpetency does
not insulate them from the instant claim of ineffective
assi stance of counsel at trial. Counsel failed to provide
any doctor with records on which the facts of M. Jones:
hi story of addiction and depression could have been properly
anal yzed and a proper diagnhosis rendered. The Heari ng
Court, however, places great weight on the fact that
Attorney Buzzell Aworked with@ these conpetency doctors and
di scussed the psycho-tropic nmedication with Dr. Krop, in
seem ng contradiction to the Court:=s earlier conclusion that
the record was bare of evidence regarding the psycho-tropic

medi cati ons. There is, in fact, no evidence that counse
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provi ded docunentation or nmedical records of M. Jones:
medi cal history to any doctor or that counsel considered
attacking the prenmeditation factor of the first degree
mur der charge as a guilt-phase defense or as an anti cipated
penal ty- phase i ssue.

At the hearing M. Jones established that testinony
regarding the nmental health and addiction issues quite
persuasively that Dr. Lipman:ss testinony could have, with
proper investigation and preparation, been presented as
powerful mtigation evidence and as guilt-phase testinony
causing the jury to question M. Jones: ability to
preneditate. At the hearing, M. Jones proved that counsel=s
performance was deficient, and the Court=s reliance on R vera

v. State, 859 So. 2d 495 (Fla. 2003), Asay v. State, 769 So

2d 974 (Fla. 2000), and Freenman v. State, 859 So. 2d 319

(Fla. 2003) is msplaced. M. Jones has not nerely secured
the testinmony of a nore favorable expert, but has proven
that counsel failed to properly investigate and present
equal |y avail able testinony on the sane issues at the trial
and thus to present powerful evidence on the issue of
whet her M. Jones was capable of form ng preneditation at
the time of the offense and powerful evidence to establish

and strongly support the nental health statutory mtigators.
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Furt her, the Court:s conclusion that counsel nade a tactica
deci sion not to present evidence of M. Jones: nental state

is not supported by the record. and Songer v. State, 419 So

2d 1044 (Fla. 1982) and Gonzales v. State, 579 So. 2d 145

(Fla. 3d DCA 1991), regarding counsel:s Atactical decisions,
are inapposite on the instant record. Counsel woul d have
wanted to use the testinmony of Dr. Lipman and the inquiry
regardi ng conpetency is sinply a different issue than the
i ssue before the Court.

16. The Failure to Exclude the Sexual Battery Aggravator

Ar gunment

Regarding the issue of whether counsel effectively
protected M. Jones from the State:s strategy, inplenented
from the opening statenment and carried forward throughout
bot h phases of the trial, portraying Appellant as a rapi st
and sexual batterer, despite the absence of any evidence
that a rape or sexual battery occurred and the fact that no
count of sexual battery was filed, the Hearing Court, inits
order, reviews Attorney Buzzell:s testinony on a bare-bones
basis regarding the prosecutor:=s opening statenment (that the
victim had been sexually assaulted), the trial testinony of
prosecution wtness Diane Hansen (that a serologica

i nvestigation for the presence of semen had been done), and
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the State:s closing argunent that M. Jones was trying to de-
pant her (presumably to facilitate a sexual assault), and
the Court finds, in effect, that there was sufficient
evidence of a sexual assault, or an attenpted sexual
assault, to justify the Statess strategy using this non-
statutory aggravation to procure a death recomendati on from
the jury. (Order p. 23) However, the Court:s reliance on

Laranore v. State, 699 So. 2d 846 (Fla. 4'" DCA 1997) finding

counsel s testinmny nore credible and persuasive than the
def endant:s testimony and allegations is inapposite.
Counsel :=s acknow edgenent that they were cognizant of the
State:ss evidentiary ganbit and consi dered the argunent and
evi dence on an attenpted sexual assault Al ogical inferencesf
from the physical evidence and the nmedical exam ner:s
uncontroverted testinmony is not dispositive of the issue of
the adm ssibility and propriety of the State:z:s argunents.
The Court:s conclusion, sighting the tactical flexibility

af f orded counsel and acknow edged by Songer v. State, 419

So. 2d 1044 (Fla. 1982) and Gonzales v. State, 579 So. 2d

145 (Fla. 3" DCA 1991), confuses what counsel did once the
i nproper argunent in evidence canme into evidence wth
whet her counsel could and shoul d have kept the evidence out.

Further, counsel did not testify that the argument and
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evidence were adnmtted, w thout objection or resistance, but
counsel s testinmony concerned whet her counsel considered the
benefits of countering them conpelling. However, that
anal ysis was not a part of the tactical decision the Court
finds persuasive in the instant case. Rather, counsel and
the Court nerely assunme admi ssibility and, thereafter, adopt
the strategy about which the State and the Court seemto
concur. However, M. Jones: assertion is that counsel:s
i neffectiveness in introducing further non-statutory
aggravation (with the earlier Anot herl ess  chil dren(
prosecutorial coments) was, to a reasonable probability,
prejudicial to him and this assertion is supported by the
record. Since counsel had failed to educate the jury on the
ment al di sorder, the addiction, and the insanity, or near
i nsanity, gripping M. Jones when this crine was instigated,
failed to provide the jury with an understanding of the fury
of the cravings driving M. Jones, and had both allowed the
prosecutor to speculate willy-nilly that M. Jones tried,
al nost nonchal antly, to slip a sexual assault in as well

the unassailable conclusion is that it is not surprising
that the jury would want M. Jones killed. This conclusion
IS supported, however, by significant non-statutory

aggravation, rendering it manifestly unreliable. The Court
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applies the standard annunciated in Bertolotti v. State, 476

So. 2d 130 (Fla. 1985), which had been applied, anong many

pl aces, in Jones v. State, 617 So. 2d 1370 (Fla. 1993): the

prosecutorial nust not inflane the m nds and passions of the
jurors so that the verdict is, in effect, an enotional
response to the crinme rather than the |ogical analysis of
the evidence in the light of the applicable I|aw The
prosecution is clearly seeking an enotional response by
repeatedly cataloging the anti-allure of three notherless
children and, then, by adding the one thing that could make
a terrible crime worse: the alnost incidental horror of
Appel l ant=s response to the sirens invitation to carnal
satiation in the mdst of the crine. Thus, assum ng
arguendo, that the argunents and testinmony elicited were
technically admssible as a logical inference by the
prosecutor, their prejudicial effects still far outweigh any
probative val ue. See Rule 403, Fla. R Crim Pro. The
Heari ng Court does not address this question, except to the
extent that it appears, w thout explanation to find the
comments fair, given the wide |atitude afforded counsel in

argunent. (Order p. 24) See QOcchicone v. State, 570 So. 2d

902 (Fla. 1990); Griffin v. State, 866 So. 2d 1 (Fla. 2003);

Mann v. State, 603 So. 2d 1141 (Fla. 1992); Thonmas v. State
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326 So. 2d 413 (Fla. 1975); and Spencer v. State, 133 So. 2d

729 (Fla. 1961).

17. State Strategy to Inflanme Jury with Sexual Battery

Specul ati on

The Hearing Court conpletely failed to consider or
address the testinony that the prosecution had a clear
strategy (understood as such by defense counsel) to
I ntroduce argunment and evidence of a serious non-charged
crime and of significant non-statutory aggravation, and the
only reason for doing so (even the Hearing Court repeatedly
cites the strength of the case, although there is argunent
agai nst any finding of prejudice) to be to inflame the jury.

Counsel s all eged strategy to counter this by pointing out
t he absence of any evidence to support the State:s basel ess
exhortation of attenpted sexual assault. (Of course, the
victims clothing was di sheveled B she had apparently been
dragged when noved, but there is sinply no sexual assault
aspect or evidence to this crine.) The only | ogical
expl anation for the Statexs conduct is that the State
believes that the jury was nore likely to convict M. Jones
of first degree nurder and reconmmend the death penalty if
the State nmade the terrible even nore terrible. The Hearing

Court does not consider the powerful probative aspect of the
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fact that, at the time of the trial before the jury, the
State believed there was a reasonable probability that the
jury would sentence M. Jones to life, thus necessitating
the strategy to bring in the inproper aggravators. That was
t hen, and remmi ns today, the inescapabl e conclusion and the
only | ogical explanation for the State’'s otherw se
bafflingly inexplicable conduct. For counsel to cast their
response (pointing out the basel essness of the argunent and
evidence) as tactical seens nerely an attenpt to recast,
after the fact, the obvious as a carefully crafted
stratagem

18. Insertion of Heinous, Atrocious, and Cruel Mtigator in

the @Quilt-Phase

Regarding M. Jones: contention that counsel rendered
i neffective assistance for failing to object to this State
assertion of the heinous, atrocious and cruel aggravator, a
penal ty- phase issue only applicable upon the resolution of
the guilt-phase in the Statess favor, the only |ogical reason
for the Statess conduct is to inflame the jury to find first
degree nurder and to, subsequently, reach the question of
death and to dispose of both the question and the accused
accordingly.

The Hearing Court erroneously applied the standard for
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consi dering prosecutorial m sconduct, the Avitiation of the

entire triall set forth in Cobb v. State, 376 So. 2d 230

(Fla. 1979). See also Jones v. State, 612 So. 2d 137 (Fl a.

1993) and State v. Miurray, 443 So. 2d 955 (Fla. 1984). The

Hearing Court concludes that the prosecution:s invitation to
the jury to wonder Awhat exactly he did to her,@ does not
vitiate the trial and the coment does not inflanme the jury.
Of course, the Court canst know the inpact on the jury, but
M. Jones would point out that, despite the States argunent
herein and the Hearing Court:=s assessnent that the State
failed yet again to acconplish its ends, we do know that the
jury did conply with the Statess request in terms of its
actual verdict. Further under the G glio standard, which
the Hearing Court failed to properly apply and erred in
failing to find the reasonable likelihood that the State:s
i nfl ammatory conduct, the well wought and intentionally
executed plan to get the jury to recomend M. Jones: death,

had the desired effect. See Guzman v. State, 686 So. 2d 498

(Fla. 2003) (sending case back to Hearing Court to apply

Gglio tests); Ggliov. US., 405 U S. 150 (1972).

19. Introduction of Racial Epithet

Regardi ng counsel:s failure to keep fromthe jury M.

Jones: all eged use of a racial slur to inflame the jury, the
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Hearing Court erred in holding that M. Jones was barred
(apparently as a matter of law) from raising this claim

because the Florida Supreme Court, in Jones, supra, found

t he | anguage harnl ess beyond a reasonabl e doubt. See Jones
v. State, 748 So. 2d 1012-1013 (Fla. 1999) citing State v.
DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986). The Hearing
Court:=s arguably cavalier disposal of this claimfailed to
consider this Court=s stern and crystal clear adnoni shment
that no party can seek to take advantage of racial
aninmosity or prejudice in the Florida courts. Thus, the
prejudicial inpact of the State:s introduction of the
def endant:s allegedly racist remark and the inpact of
counsel=s failure to take any step to keep it fromthe jury,
particularly when considered in the context of the State:s
strategy to bring the notherless children to the fore and
the arguments that M. Jones: tattoos identify him as an
Aryan nmonster and that the victinms: di shevel ed cl ot hes and
appearance neans that M. Jones is a sexual predator,
cannot be mnimzed. Taking this statenent in the context
of these earlier strategic insertions of extra evidentiary
material, the Hearing Court erred in failing to find both
i neffectiveness and prejudice. The inpact of such

statenment on a jury cannot be reasonably questioned in this
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case.

20. Failure to I npeach a Damagi ng Wt ness

Regar di ng counsel:=s failure to inpeach Amy Hudson with
i nconsi stenci es between her deposition testinony and her
trial testinony, the Hearing Court found that counsel:s
performance was not sufficient and that, assum ng arguendo
that the performance was deficient, M. Jones failed to
establish prejudice. (Oder p. 26) However, the Hearing
Court provides little or no analysis of the inpact of Ms.
Hudson:s testinmony that the man she saw m ght have been a
crack addict. While M. Jones argues that the record is
clear that he was a crack addict, counsel still had cause
to question the veracity of a wtness and to inquire
regardi ng inconsistencies in sworn testinony provided by
the wtness. Further, in analyzing the extent of
prejudice, the Hearing Court nust consider the deficient
performance in the context of the case presented. | f
not hing el se Ms. Hudson:s testinony, and the discrepancies
bet ween her deposition and trial testinony, highlights the
grievous error of <counsel in failing to present the
testinmony of a witness like Dr. Lipman to educate the jury
on the effects of crack cocaine in general and on

Appellant, with his unique vulnerabilities, specifically.
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Crack addiction, and the savage ravages that it entails,
are at the heart of the defense, and counsel erred in
al | owi ng Hudson:s negative, and questionable, lay testinony
to go unchal l enged, w thout presenting the avail able, and
necessary, expert testinony to explain, perhaps, though not
to excuse, M. Jones: conduct in the context of the four
corners of the case, and their failure to do so constitute
deficient performance which prejudiced the outcone.

21. Failure to Investigate and | npeach Jackie Doll Jones

Regardi ng M. Jones: all egation that counsel failed to
properly investigate his wife, and fellow addict, Jackie
Doll Jones, the Hearing Court:s finding that Ms. Jones:
testinony, that she didnt know that she had a warrant in
Texas when she testified, is erroneous given Ms. Jones:
extensive crimnal history. There is no way that a wonman of
her experience would not know that a warrant was issued if
she failed to appear in court. Simlarly, her testinony,
that she returned to Florida to testify with two Assi stant
State Attorneys but that she was not in their custody
arguably, stretches the limt of credibility. (EHT. 86-87;
93-94; 91-92; 94) The finding that her testinony was free
of any <coercive pressure by the State is itself not

credi bl e. The fact that the defense called Ms. Jones in
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t he penalty-phase, after she provided damagi ng testinony
during the guilt-phase, does not negate M. Jones: contention
that inportant aspects of her testinony were elicited under
pressure and coercion by the State. The Hearing Court:s
findings of «credibility regarding Ms. Jones are not
supported by the weight of the evidence. By a
straightforward investigation, counsel could have easily
di scovered the existence of the Texas warrant and used that
to argue that Ms. Jones was testifying under pressure from
the State. Far from being a reforned addict voluntarily
testifying, counsel could have challenged her credibility
and questioned both her conduct and the State:s:s actions
instead of Ilanmely accepting her statenments to the jury
wi t hout chal | enge.

The Hearing Court holds that this Court:s determnation
on direct appeal, that Detective Parker:s coment on M.
Jones: exercise of his Fifth Arendnent Right to Renmain Silent
was error but that the error was harm ess, is dispositive of
M. Jones: claimthat counsel was ineffective for failing to
accept the Statess offer of a curative instruction. See

Jones v. State, 748 So. 2d 1012, 10321 (Fla. 1999); (Order

at pp. 28-29) fails to consider in the context of the other

errors asserted herein.
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22. Cumrul ative Anal ysis

The Hearing Court erred in failing to analyze counsel:s
conduct in light of the evidence adduced at the hearing and
the clainms asserted therein, including the cunulative inpact
of counsel:s actions and oni ssions. Considered cunul atively,
the detectivess testinony regarding M. Jones: assertion of
his rights and counsel:s failure to protect M. Jones from
t he prosecutionss acknow edged strategy of obtaining a death
sentence by arguing and asserting a |itany of non-statutory
aggravation, the prejudicial inpact is apparent. By
couching M. Jones: assertion of his rights as a cal cul ated
effort to mani pulate the police, the State m srepresents M.
Jones: true state of mnd and presents a dism ssive picture
of the w thdrawal synptons he suffered, mnimzes his actua
remorse, as M. Bowden testified M. Jones often and
sincerely expressed in the extended tinme they were
i ncarcerated together, and m s-diagnosis the wunderlying
ment al di sorder which very nuch resenbl ed insanity, pursuant
to the testinony of Dr. Lipman. Presenting testinony that
portrayed M. Jones as gam ng the system woul d cut agai nst
the optiml case effective counsel could have presented as
wel | as providing yet another in the ever increasing |ist of

non-statutory aggravators, building cumulatively to the

70



i nevitabl e crescendo of the sentence of death.

23. Inflammtory Argunent in Closing

Regardi ng Appellant:s claim that counsel failed to
object to inflamatory argunment in the State:s closing,
wher eby the prosecutor nmocked the defense contention that
At he only point@ the defense made throughout the trial was
that M. Jones was a crack addict (TT. 1462-1466), the
prosecutor, taking advantage of the defensess failure to
present expert testinmony such as Dr. Lipman:ss regarding M.
Jones: addiction, his nental state, and the effect of his
year-long crack and drug binge, argues that M. Jones:
actions show Ahe knows what hess doing.0 (1d.) The
prosecutor inflames the jury by saying that one of the few
times he told the truth was when he said crack makes him
paranoi d. The prosecutor says, AThe nost truthful thing he
said...was...(0l didnst give a fuck about that wonman.(@ Then
t he prosecutor concludes his lanmentation with a |itany,
AThi s defendant is so guilty, he is guilty, qguilty, guilty.@

(1d.) As the Hearing Court notes, attorneys do have

| ati tude during argunent. Thomas v. State, 326 So. 2d 413

(Fla. 1975); Spencer v. State, 133 So. 2d 729 (Fla. 19601)

However, the Court again applies the standard of whether

Athe error was so prejudicial as to vitiate the entire
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trial.® Cobb v. State, 376 So. 2d 230 (Fla. 1979); (Order

p. 31) thereafter, the Court appears to apply the Bertolott

test. Bertolotti v. State, 476 So. 2d 130 (Fla. 1985) The

Court ultimately holds that the argunent did not inflanme the
jury:=s enotions, but provides no basis for this concl usion.
As the Statess entire case consisted of the piling on of non-
statutory aggravators, in an acknow edged strategy which

arguably, reaches a crescendo in the argunent in which the
def endant:s alleged remark to the police is so damingly
asserted, it is difficult to conceive how the case, or the
argument (and particularly the statenent) was not intended
to detonate an enotional response or how, if appealing to
reason and logic, the calmcal culus of that |ogic could be
expressed.

24. Failure to Present Evidence of Lack of Preneditation

The Hearing Court:z:s dismssal of the Appellant:s
argunment that counsel would have presented evidence of the
Appel I ant=s nental state erroneously ignores the majority the
evidence presented at the Evidentiary Hearing. The evidence
presented at the hearing establishes that counsel could
have, but failed to, present strong evidence of M. Jones:
mental health history and history of drug abuse, nmuch of it

educating the jury about the condition resenbling insanity
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that M. Jones was in at the time of this terrible, but
expl ai nabl e, though not excusable, crime, such that, when
the clainms are consi dered together and cunul atively, there
is the real probability that the jury would have convicted
M. Jones of, at nost, second degree nmurder. Certainly, the
Hearing Court, upholding M. Jones: conviction, has erred in
ignoring the weight and credibility of the evidence
presented at the hearing.

| neffective Assistance of Counsel in the Penalty-Phase

1. Failure to Present Expert Wtness

The Hearing Court comritted reversible error in denying
M. Jones: claimthat his trial counsel was prejudicially
ineffective for failing to present expert testinony to
establ i sh substantial and conpelling mtigation on cocaine
and ot her drug addictions, on the effect of such addictions
on the human brain, on M. Jones: drug use and addicti on,
bot h t hroughout his life and prior to and at the tine of the
comm ssion of the crine at issue, on M. Jones: history of
mental health problenms, and, finally, on M. Jones: nmenta
health problenms at the time of the comm ssion of the crine.

The Hearing Court failed to consider the vast mpjority
of the conpelling testinmony presented at he hearing. Dr

Li pman testified that he is professionally trained in the
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field of neuropharmacol ogy which is a branch of science
dealing with the effects of drugs and toxins on the brain
and behavi or. (1d.) Dr. Lipman obtained a doctorate in
neur ophar macol ogy fromthe University of Wales and did post-
doctorate work at the Tennessee Center for Health Sciences
i n Menphis. (1d.) Dr. Lipman worked at the Vanderbilt
School of Medicine for ten years. (EHT. 12) Dr. Lipran is
i nvolved in both teaching and research in the field. (EHT.
9) Dr. Lipman also does forensic work. (EHT. 10) This
i nvol ves both civil and crimnal cases. (1d.) Dr. Lipnman
has been qualified as an expert in several Florida capital
cases, including post-conviction. (EHT. 10) Dr. Lipnman was
accepted by the court as an expert in the field of
neur opsychol ogy. (EHT. 14)

Dr. Lipman has done research on drugs known as
psychosti nmul ants. (EHT. 13) Particularly, he has done
research on anphetam nes, cocaine, LSD, and PCP. (ld.)

Dr. Lipman has nmet with the Defendant, David Jones.
(EHT. 14) Before neeting with M. Jones, Dr. Lipman revi ewed

vol um nous records in preparation for the evaluation of M.

Jones. (1d.) The records reviewed included Kansas and
Fl ori da Depart nent of Corrections records, Uni on
Correctional institution classification records,
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Jacksonville parole and probation records, school and
mlitary records, a 1986 conpetency report, 1988 prison
medi cal records, 1993 hospital records from Ol ando, prison
medi cal records from 1995-1997, enpl oynent records, a report
of Dr. Harry Krop, a report of Dr. Wade Myers, depositions
of Doug Eaton and Janes Trout, a sworn statenent and
transcript of testinmony of Angela Sol onon, depositions of
Andre Andrews and O ficer Dwayne Ri chardson, a deposition of
Vincent Harper, an unsworn statement of a John Doe
identified as David Jones: drug dealer, trial testinony,
exhibits including a homcide continuation report and a
medi cal exam nation report, ATM records, deposition and
trial testinony of Dennis Marsh, Leonard Hutchins, Johnnie
Lee Johnson, Anmy Hudson, and Jacki e Jones, transcripts of
state and defense opening argunent at trial, and the penalty
phase testinony of John Bradley, a M. Hall, Mlissa
Leopard, Doug MRae, Jodi Brenner-Burney, Cynthia Bryant,
Wayne Pierce, Joann Seal ey, M chael Edwards, Sherry Risch,
Drew Edwards, Tara W1 de, and Ronald Jones. (EHT. 15-17)
Dr . Lipman reviewed the records Dbefore and after
interviewing M. Jones. (EHT. 17)

As an expert in the field, Dr. Lipman stated that his

i mpression of M. Jones is that Ahe is an is an individual

75



who is constitutionally vulnerable to experiencing the
psychosi s produci ng effects of cocaine and other
stinulants.® (1d.) Al so, Dr. Lipman:s inpression of M.
Jones is that he has, in the past, been an abuser of
cocai ne, including both injecting ans snoking the drug.
(EHT. 17-18) M. Jones is what Dr. Lipman referred to as a
Aspeedbal I er@, a cocaine addict who also engages in the
Ai nsi di ous and dangerous@ wuse of an opiate wth the
stinmulant. (EHT. 18)

Dr. Lipman testified that when cocaine is used acutely,
it has the effect of creating sensations of conpetence,
energy, and euphoria, but also may have the side-effects of
irritability and anxiety. (EHT. 18) According to Dr
Li pman, when used chronically, the side-effects of cocaine
use becone nore pronounced, with the irritability and
anxi ety developing into full-blown paranoia and psychosis.
(EHT. 19) Dr. Lipnman added that when the user Ais in that
condition they are irrationally fearful, they typically are
hal | uci nati ng, they suffer fromdelusions, and their contact
with reality is very, very poor.@ (Id.) The condition
resenbl es schi zophreni a. (ld.) This is true in ternms of
the lack of contact with reality, the presence of del usions,

and irrational fears. (I1d.) Dr. Lipman added that the
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qualitative difference is that schizophrenic del usions are
nore bizarre. (EHT. 20) Dr. Lipman testified that
individuals like M. Jones, who are susceptible to
experiencing psychosis even wthout the abuse of cocaine,

often experience cocaine psychosis as a full-Dblown

schi zophreni ¢ woul d. (Id.) M. Jones susceptibility to
experiencing psychosis is likely what caused him to be
di agnosed as schizophrenic in the past. (1d.) In Dr.

Li pmans opinion, M. Jones, at the tinme of the instant
of fense, was experiencing the affects of chronic cocaine
psychosi s. (EHT. 21) The historical support for this
opi nion was extensive according to Dr. Lipman. (ld.)

M. Jones began snoking marijuana in junior high school
and Awas sufficiently unrestrained to have swal |l owed what he
call ed an unknown quantity of white powder that put himin a
maj or psychotic trip for a nunber of days in which his
friend had to tie himup and lock himin a closet.§ (EHT.
21-22) Dr. Lipman believed, based on M. Jones description
of the effects of the drug, that it was PCP, also known as
angel dust. (EHT. 22)

M. Jones enlisted in the Arny in 1977 and during that
time was also drinking heavily. (1d.) After discharge from

the Arnmy, M. Jones was incarcerated in the Kansas
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Departnment of Corrections. (1d.) Based on Dr. Lipnan:s
review of records, M. Jones adjusted well to incarceration.
(EHT. 23) In the drug-free environnent of prison, M. Jones
Abecame enotionally stable, he was conform ng, and he was
non-punitive, non-self-punitive and nonviolent. (I1d.)
In 1982, according to the history given to Dr. Lipman,
M. Jones returned from Kansas to Cal |l ahan, Florida and net
Jackie Doll, his future wife. (1d.) Jackie introduced M.
Jones to the intravenous use of cocaine. (ld.) As to the
experience of initially injecting cocaine, M. Jones told
Dr. Lipman, Alt was the best feeling | had ever experienced
in my whole life, | couldnt speak, it was good, it was out
of this world, | couldnt nove or talk. After | canme down |
said | couldnst believe how good it felt. And fromthat day
on | injected cocaine.@ (ld.) Dr. Lipmn explained that
M. Jones attachnment to the drug is likely linked to M.
Jones depression and the drugss relief of that depression
(EHT. 24) After that first weekend injecting cocaine, M.
Jones decided to steal nmoney from his enployer to get nore.
(Id.) In Dr. Lipmnss words, Ait had conpletely taken him
over.@ (1d.) M. Jones was overpowered by and coul d not
resist it. (EHT. 25) M. Jones was eventually introduced to

heroin as a method to treat his cocaine withdrawal. (1d.)
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This concom tant use of cocaine and heroin is referred to
commonly as Aspeedballing.@ (ld.) Dr. Lipmn stated that
this type of drug use creates an Aendl ess cycle of each drug
actually treating the side effects of +the other, and
al t hough heroin does not cause any kind of psychotic affect,
it does allow the cocaine user to take far nore cocai ne than
woul d be ot herwi se possible.{ (EHT. 26)

Dr. Lipman related an incident in which M. Jones,
while speedballing, devolved into a psychotic and
hal | uci natory state in which he believed aquariumfish where
telling himto kill hinself. (EHT. 26-27) M. Jones was
al so using qual udes, another sedative during this episode.
(EHT. 27) Later, M. Jones began using dilaudid as the
sedative in his speedball pattern. (EHT. 28) M. Jones was
engaging in this drug activity with his w fe, Jackie Dol
Jones. (I1d.)

Dr. Lipman stated that M. Jones, as is typical wth
drug addicts, denied any adverse effects. (EHT. 29) This
deni al was despite Jackie Jones: statenents that M. Jones
was paranoid, delusional, distrusting, frightened, and
Arevol ted by food or other stinulant effect.@ (ld.) Dr.
Li pman descri bed these synptons as indications of psychosis.

(Id.) Dr. Liprman further stated that these descriptions
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Aabsol utely@ credible in terms of his experience as a
phar macol ogist. (l1d.) Additionally, Dr. Lipnman stated his
opi nion that the descriptions were not exaggerated. (1d.)
Dr. Lipman testified that, based on the history he
took, M. Jones was in a condition of cocaine psychosis when
he was arrested, escaped, and then commtted a hom cide in
1986. (EHT. 30) Dr. Lipman stated that he relied heavily on
the reports of other nmedical doctors and psychol ogi st for
this opinion about the 1986 crine. (EHT. 31) M. Jones had
a lack of nmenory about the incident which Dr. Lipman
descri bed as Aconsistent with what happens when psychotic
people get well. (1d.) According to Dr. Liprman, M. Jones
description of his behavior immediately after the 1986
hom ci de i ndicates that he was possibly insane at the tine.
(EHT. 32) Dr. Lipnmans opinion in this regard is consistent
with experts M. Jones saw at the tine. (1d.) For an
extended tinme, M. Jones was found inconpetent to stand
trial. (EHT. 32-33)? Wiile awaiting trial, M. Jones was
treated with anti-psychotic medications which are used to
treat schi zophrenic patients. (EHT. 33) These drugs were
ultimately ineffective because, according to Dr. Lipnman, M.
Jones did not suffer from schizophrenia, but, rather,

schi zoaffective disorder. (Id.) Dr. Lipman stated that
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schi zoaffective disorder is treated differently than
schi zophrenia, particularly in the use of anti-depressant
medi cati ons. (rd.) In Dr. Lipmanss opinion, M. Jones
should have been, at that time, treated wth anti-
depressants in addition to the anti-psychotic medications,
but he was not. (EHT. 33-34) M. Jones is currently being
treated with anti-depressants and Afeels as though he:s
di scovered a new life inside himself.@ (EHT. 34)

Upon his release fromhis incarceration for the 1986
hom ci de, M. Jones, according to Dr. Li pman, was
determined to stay clean and did so for approxinmately three
years. (ld.) M. Jones reunited with his wfe Jackie who
ultimately relapsed into crack cocai ne use. (EHT. 35) M.
Jones was not famliar with crack cocaine, but Jackie
introduced himto it. (ld.) Describing his first use of
crack cocaine, M. Jones told dr. Lipman that Awhen he tried
it and it grabbed ne worse than anything ever had
i mmedi ately, every penny | had went on it that night.
(EHT. 36) Imediately, M. Jones was right back where he
had been and [h]e and Jackie then made a living trying to
get nmoney stealing from stores, purely to supply their
crack habit.@ (ld.) For a year prior to this offense, M.

Jones was using $500 worth of crack cocaine per day. (ld.)
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Dr. Lipman described the effects of crack cocaine as
continued craving, irritability, agitation, and depression.
(EHT. 37) This was the constant cycle of pleasure and pain
t hat Aoccupied their daily function. @ (1d.) M. Jones,
according to Dr. Lipnmans review of a deposition of M.
Jones drug dealer, was also speedballing again, shooting
di l audid when he would visit the dealer. (EHT. 38) Dr.
Li pman descri bed M. Jones state on the night of the crine:
[ He was conpl etely disorganized at this point. He was
scary looking. |In fact, even his drug dealer who testified
about the night of this offense when M. Jones went over
there and tried to buy nore drugs, he said that the nman
| ooked frightening, he was bizarre. And this is a person
who is well experienced in the effects of drugs, this is the
deal er. He woul dn:t open the door. He was in this condition
when the crinme occurred. (1d.)
At the tinme of the crime, it is Dr. Lipman:s opinion
that both statutory nental health mtigators applied to M.
Jones. (EHT. 39) Speaking of the enotional disturbance that
M. Jones was | aboring under, Dr. Lipnman stated that Ahis
emotional control was deranged at the tine.( (1d.)
Further, he was Acertainly@ substantially inmpaired. (1d.)
Dr. Lipman exam ned M. Jones use of the victims ATMcard
in the case. (EHT. 40) Dr. Lipman stated that M. Jones
actions in this regard rem nded himof |aboratory rats that

when given stinmulants such as cocaine, will endlessly and

exhaustively press the drug rel ease nechanismlong after it
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ceases to be fruitful. (EHT. 40-41) Dr. Lipman renarked,

Aln ny mnd, I:m seeing ny rat experiments here... The
conviction, the one nore press on the lever will give him
his dose was so rat like in the &inner box that | found

nysel f laughing at it actually.@ (EHT. 41)

Dr. Lipman stated that depression and addiction are, in
part, genetic. (EHT. 42)

On cross-examnation, Dr. Lipman testified that his
opi nions were not based solely on M. Jones: self-reports,
but rather, Lipmans review of synptonol ogy Acanme fromthose
who eval uated him those who saw himand those who testified
as to what they thenselves saw.§ (EHT. 43-44) Dr. Lipman
stated that he did take into account M. Jones tol erance of
the drugs he was using. (EHT. 44) Further, Dr. Lipman
expl ai ned that drug usage increases with increased tol erance
and this chronic drug use brings about the psychotic affects
seen in M. Jones. (1d.) Dr. Lipman stated that people
becone sensitive to the psychosis-producing effects of
cocai ne, not tolerant. (EHT. 44-45) According Dr. Lipmans
research, those who are subject to cocai ne psychosis often
remain vulnerable to the effects upon stinulant use years
| ater. (EHT. 45)

Dr. Lipman conpiled a nenmorandumto his file based on his
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review of records and evaluation of M. Jones. (ld.) The
menor andum was entered into evidence as Statess Exhibit 1.
(EHT. 46)

VWhen asked on cross-exam nation what he woul d have added
to the trier of facts know edge about M. Jones, Dr. Lipman
st at ed:

| don:zt think they understood fromny reading that this
is a gentleman who suffers from an underlying psychotic
vul nerability, he isnst that far from psychosis nost of the
tinme. He has a psychosis spectrum di sorder which is now
treated with prozac actually and very effectively. And
perhaps they did not realize that the commonality and
continuity between his offenses was that on these occasions
he used a drug that pushed him off the edge of that
psychoti c boundary due to his underlying condition, maybe I
woul d have added that. (EHT. 50)

According to Dr. Lipman, his review and eval uation
reveal ed that M. Jones was not able to, given his decrepit
appearance and deneanor, participate in the confidence
schemes that financed he and his wi fess drug habits. (EHT.
53) When Jackie Jones was arrested just days before the
i nstant nurder, M. Jones was |eft honmeless and w thout

income. (ld.) M. Jones was also paranoid and terrified of
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dealing with people. (EHT. 54) Dr. Lipman stated that the
incident with the fish in the aquarium denonstrates M.
Jones: underlying psychotic vulnerability. (EHT. 55)
Further, that vulnerability has becone nore apparent wth
time. (1d.) Dr. Lipman added that the fact that M. Jones
kept a corpse in his car trunk for two weeks is also
i ndi cative of the vulnerability. (EHT. 56) This happened as
part of M. Jones prior nurder case. (EHT. 54-55)

VWhen asked why M. Jones: conpetency issues during his
prior nurder case would be relevant to present to his
capital jury, Dr. Lipman stated:

they are, they are because of reason of |oss of

conpet ence was because of the reason of his nental disease
and defect which was existent not only during the period of

i nconpetence but at the time of the offense. It:s the sanme
disorder... he 1is insane, he was psychotic, he was
delusional and this is why he couldnst be tried and this is
the condition. It didn:t develop after he was arrested,

this was the condition that he was in at the time of the
of fense. They are one in the same thing. (EHT. 58)

Dr. Lipman testified that M. Jones: formof drug abuse,
speedballing, Ais the nost vicious and awful form of
stinmulant abuse.@ (EHT. 59) Dr. Lipman further described
psychosis as a state in which the psychotic persons reality
and sense of perception is different such that the person is
feels as if they are in another world. (EHT. 62) Dr. Lipnman

testified that M. Jones: 1986 and 1995 eval uations indicate
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psychosi s spectrum di sorder. (EHT. 63-64)

In psychonetric testing given by Dr. Lipmn, M. Jones
scored 9 out of 10 on the paranoia scale, 8.9 out of ten on
t he psychoticism scale, and 7 on the schizophrenia scale.
(EHT. 68) Dr. Lipman stated that M. Jones: scores indicated
that he was Aover-endorsing pathol ogy@, sonmething that is
typical of the scores of depressed people like M. Jones.
(EHT. 70) Further, Dr. Lipman stated that this Aover-
endorsenent@ would not matter because the testing has a
built-in mechanismto Arenove its affect fromthe profile.(
(Ld.)

On redirect exam nation, Dr. Lipmn stated that M.
Jones: Adescription of drug use is absolutely typical of
t hose who used it to the point of paranoia and psychosis.(
(EHT. 71) Further, other wtnesses descriptions were
consistent with this conclusion as well. (1d.) Finally,
Dr. Lipman testified that everything he testified to at the
evidentiary hearing could have been introduced at M. Jones:
1997 trial. (EHT. 71-72)

At trial, counsel presented only a lay w tness, Drew
Edwards, whose testinmbny is both quantitatively and
qualitatively dwarfed by the informative and persuasive

el egance of Dr. Lipnmans testinony. (TT. 1906-1928) The
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Trial Court concluded its nopdest presentation by noting
that a PhD, Sherry Risch, who testified that M. Jones had
a low 1Q and couldn:t analyze a situation and consider
consequences. (TT. 1854-1856) As trial counsel conceded at
the Evidentiary Hearing, counsel would have wanted to
pr esent statutory ment al heal th m tigation, or,
alternatively, non-statutory nmental health mnmitigation.
(EHT. 143) In fact, counsel retained an expert in cocaine
addi ction but could not present that w tness because the
w tness didn:st show up, apparently worried about [osing his
job (he was a lay person who was going to testify how
cocaine get its hooks in himbut he apparently got worried
about his job). (EHT. 144) Doctor Krop and Doctor Ml er
were consulted, Dr. Krop regarding conpetency to stand
trial, and Dr. MIler regarding the 1986 case. (EHT. 145-
147)

Counsel did testify, that in this case, evidence of the
i nk between M. Jones: addi ction and the Atragic result,§ or
the crime, is Aso cogent.(@ (EHT. 172) In fact, Jackie Jones
was used to denonstrate the severity of M. Jones: crack
addi ction, and the strategy, in guilt-phase, was sinmply to
negate Apre-neditation@ and in the penalty-phase the death

penalty. (EHT. 162)
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Thus, at the hearing, Attorney Buzzell confirmed that,
if he had evidence that M. Jones had previously suffered
from a schizophrenic psychotic breakdown, he would have
wanted to use it. (EHT. 177) At the hearing, Appellant
proved that his trial attorneys could have presented such
evidence. Further, at the hearing, trial counsel iterated
that it would have been useful, at trial, to counter the
State:ss argunent that the use of the ATMcard was evi dence of
Agoal - ori ent ed@ behavi or, by presenting expert testinmony to
explain that this behavior, in the <context of drug
addi ction, does not necessarily establish preneditation.
(I'nmportantly, the Hearing Court cites the persuasiveness of
such an argunent in its Order several tines). (Order at
page 7, 25) In fact, Attorney Buzzell was aware that such
testinmony could have been presented. ( EHT. 179)
Unfortunately, he conceded, this was sonething he could have
Aover | ooked, §# even t hough the drug use was one of the foci of
the trial. (EHT. 179-180) Nonethel ess, he did not recal
even having a strategy of using cocaine addiction testinony
in the guilt-phase. (1d.) At the Evidentiary Hearing,
Attorney Buzzell directly stated that he woul d have want ed
to educate the jury about crack cocai ne addiction. ( EHT.

181- 182)
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Regardi ng records, Attorney Buzzell testified that he
usually obtains jail records and thought he had introduced
them into evidence. (EHT. 182) In regarding the prior
vi ol ent felony aggravator, Attorney Buzzell admtted that,
if he obtained evidence to dispute or contest the State:s
presentation of evidence seeking to establish that
aggravator, he would have wanted to consider using it.
(rd.) He also admtted that evidence, such as M. Jones:
brother, Carlos, and his nother provided, that M. Jones:
father was a brutal, violent alcoholic, my be mtigation to
present in the penalty-phase. (EHT. 184)

Finally, Attorney Buzzell didnst recall if he furnished
any records or docunments to an expert. (1d.). Attorney
Chipperfield testified at the Evidentiary Hearing that the
penal ty- phase centered on denonstrating Appell ant:=s drug use
and his addiction and its relevance to the crine. ( EHT.
226) Chipperfield boldly stated that he:d want an expert
regardi ng drug use. Attorney Chipperfield admtted that
even the | ay addict people ultimately refused to testify was
not presented any documents. (EHT. 228)

Attorney Chipperfield certainly would have wanted to
establish the nental health mtigators and woul d have want ed

evi dence and testinony to educate the jury about the effect
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of cocaine use generally and how it would affect M. Jones:
ability to preneditate. Mental health mtigators, according
to Chipperfield, are powerful, even if such mtigation does
not neet all the statutory criteria. (EHT. 245) Attorney
Chi ppenfield would want to present evidence and cocaine
addiction is a basis for statutory mtigation. (EHT. 260)
Al so, hed want to use evidence of M. Jones: father:s
al coholism and violence during M. Jones: early chil dhood.
(EHT. 231)

The Hearing Court has overl ooked or ignored the great
wei ght of evidence presented on the issue of counsel:s
failure to investigate, prepare, and present evidence in the
penal ty- phase to an expert w tness on cocai ne addi ction and
mental health. There is nothing in the records that support
t he Hearing Court:s conclusion that counsel was not deficient
I nvestigating and presenting nental health testinony to
establish mtigation during the penalty-phase. (Order p.

34) The Court erroneously relies on Rivera v. State, 859 So

2d 495 (Fla. 2003) and Asay v. State, 769 So. 2d 974 (Fla.

2000) for the principle that presentation of a nore
favorable expert is, in and of itself, not enough to
establish violation of the Strickland standard. See al so,

Freeman v. State, 858 So. 2" 319 (Fla. 2003). The Hearing
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Court:=s holding provides little or no analysis of the
application of the facts presented at the hearing to the
Strickland standard. In analysis of those facts, as
summari zed herein, establishes that counsel did not retain
an expert on addiction, |like Dr. Lipman, even though such an
expert was avail abl e and counsel knew that the issues needed
to be addressed. Counsel provided no strategic or tactica

reason for not presenting the evidence, and even
acknowl edged that it was both available and desirable.
Attorney Buzzell, perhaps, expressed the deficiency best,

when he admtted he nust have Aoverl ooked@ the evidence.

Further, trial counsel did not dispute the inportance of
addressing the principle issue in the case that counsel did
have a Al ay expert(@, but when he didnst show up counsel took
no steps to replace him Further, counsel did not provide
any docunents to an expert, and did not even obtain a full
famly history. The Trial Court erred in failing to grant
M. Jones relief on this claim

2. | nfl ammatory Hyperbole in Argunent

Further, counsel failed to object to the States use of
inflammatory hyperbole in opening statenments in the
penal ty- phase. The State:s ms-characterization of the

nature of mtigation is Aan excuse as intended to cause the
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jury to question the defensess notivation in presenting the
very evidence that it had as duty and the burden to
present. By challenging the nature of mtigation with no
obj ection by the defense, the State was permtted to skewer
the process and, in essence, advise the jury to question
the notivation for the presentation of mtigation rather
than to judiciously weigh the mtigation presented.

Both Attorney Buzzell and Chipperfield testified that
t hey used Jackie Doll Jones (and presented sone damagi ng
testinmony) to present evidence about M. Jones: drug
addi cti on. However, this testinmony (which the Hearing
Court finds credible (Order p. 37) is specious, at best,
when presented w thout an expert to explain the nexus
bet ween the addiction and the crinme cogently to the jury.

The Hearing Court erred in rejecting M. Jones: relief
on this claimas well.

3. Failure to Present Mtigation Through Lay Wtnesses

Regarding trial counsel:=s failure to present mtigation
t hrough lay witnesses, M. Jones presented a strong range of
testinmony at the hearing which would have truly allowed the
jury to know M. Jones, whose |ife and fate they were
charged to decide. The hearing has overl ooked or failed to

consi der the great nmajority of this testinony. The Hearing
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Court:=s cursory review of the testinony of M. Jones: nother
and brother fails to assess the weight and credibility of
the testinony presented.

Joann Seal ey testified that she is David Jones: nother
and currently lives in Jacksonville, Florida. (EHT. 73)
Ms. Sealey testified at M. Jones: 1997 trial in the instant
case. (EHT. 73-74) At the 1997 trial, M. Seal ey answered
all questions asked of her by defense counsel. (EHT. 74)
Ms. Seal ey was born in Dade County, Florida, but did not
stay with her biological parents. (1d.) Ms. Seal ey
remenbers that she was five years old and was living in the
Bapti st Children=s Home in Jacksonville. (ld.) A couple
that wanted children took custody of she and her brother
(rd.) The couple took Ms. Sealey to live in M canopy,
Fl orida, near Gainesville. (l1d.) M. Sealey attended P.K
Yonge Laboratory School where she met M. Jones: father.
(EHT. 74-75)

At age eighteen, Ms. Sealey married M. Jones: father,
Carl os Jones. (EHT. 75) M. Jones is the youngest of three
children that Ms. Sealey and Carlos Jones had. (l1d.) M.
Jones has an older brother, Carlos, Sr., and an ol der
sister, Cynthia. (ld.) M. Sealey was married to Carl os

Jones for eleven years. (1d.)
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Ms. Sealey testified that Carlos Jones was an
al cohol i c. (1d.) VWen the children were young, Carlos

Jones was a violent alcoholic towards Ms. Seal ey. (EHT. 76)

Eventual ly, Ms. Seal ey divorced Carl os Jones and was
raising her three children on her own. (EHT. 76-77) Ms.
Seal ey stated that she Ahad to work all the time.{§ (EHT.
77) She also was working nore than one job. (1d.) Ms.
Seal ey testified that there was Anpbst definitel y@ a | ack of
parent al supervision and gui dance given to M. Jones when
he was a child. (1d.)

Ms. Seal ey stated that M. Jones grew up with a cousin
of his named Ricky Bevell. (ld.) The two were close, good
friends. (EHT. 78) As youngsters, they were bull riders
and participated in rodeos. (ld.)

Ms. Seal ey described M. Jones and his w fe Jackie as
A... the type of couple that they couldnt |ive together but
they couldnt |live apart. Their |love was so strong, but
they would just be back and forth and in and out, you
know. (@ (1d.) Eventually, M. Jones and Jackie had a
child, Davy. (ld.) Ms. Sealey has had |egal custody of
Davi e since he was 22 nonths old. (EHT. 79) The reason for

Ms. Seal ey obtaining |egal custody of Davie was that M.
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Jones and Jackie could not care for himand there Awas no
security for the child.@ (l1d.) M. Seal ey added that she
was very concerned about M. Jones: and Jackie:s drug
addiction as it related to their inability to care for a
child. (l1d.) M. Sealey stated that Davy knows his father
and has visited himin prison. (ld.) M. Sealey stated
that she believes M. Jones and Davy have a reciprocal |ove
for each other. (EHT. 80)

Finally, Ms. Sealey stated that she was at the hearing
to testify for her son and that she loves him (EHT. 81)

On cross-exam nation, M. Sealey agreed that she
testified at M. Jones: 1997 penalty phase. (1d.)

Jackie Jones testified that she is M. Jones: wfe,
that they are currently married, and that she is the nother
of M. Jones son. (EHT. 82-83) Jackie Jones stated that
she did not disclose to the state, prior to her testinony
at M. Jones capital trial, that she had pendi ng charges
against her in the State of Texas. (EHT. 83) The state
attorney did not ask her if there were pending charges
agai nst her. (EHT. 84) Ms. Jones stated that she was, in
fact, wanted on pending charges in Texas. (EHT. 86) Ms.
Jones stated that she found out about the pending Texas

charge when she was living in Canada prior to M. Jones
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trial. (1d.) Wile in Canada, she was pulled over for a
traffic violation and the Canadi an authorities infornmed her
of the pending charge for drug possession. (1d.) Ms.
Jones stated that she thought the charge Adidnt matter(@ and
that Aafter ten years that they just dismiss it nmentally or
some kind of way.@ (1d.) However, Ms. Jones ended up
spending 13 nonths in prison on the charge. (EHT. 86-87)
She finished her parole in South Carolina. (EHT. 87) Ms.
Jones went to prison on the charge approximately one year

after her testinmony at M. Jones capital trial. (EHT. 89)

M's. Jones testified that she did not receive any deal
fromthe state in exchange for her testinony against M.
Jones. (EHT. 87) However, she conceded that she never
di scl osed the fact that she had pendi ng charges which M.
Jones: defense team did not know of. (EHT. 88)

Ms. Jones denied using drugs at the time of M. Jones
capital trial. (ld.) She stated that after the trial she
had a rel apse and Atried some coke one other tinme.@ (EHT.
90)

Ms. Jones stated that she was picked up in Canada and
transported to Jacksonville for M. Jones trial by two

Ast at e prosecuting attorneys.@ (EHT. 92) Ms. Jones denied
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that she was Ain custody.@ (1d.)

Ms. Jones denied that she was given assistance by the
state on her Texas charges. (EHT. 94) Ms. Jones wasn:t
sure if the state ran a rap sheet on her, but conceded A hey
had to find an address on ne sonehow. @ (1d.)

Ms. Jones conceded that she had not conpletely quit
using drugs at the tine she testified against M. Jones.
(EHT. 95)

On cross-exam nation, Ms. Jones conceded that she has
used nunerous aliases in the past and been booked in the
Duval County Jail many tines throughout the 1980's and 90's.
(EHT. 95-96) Ms. Jones testified that there was no
det ai ner placed on her fromthe State of Texas. (EHT. 96)

Jeffery Mrrow testified that he is currently
i ncarcerated at Cross City Correctional Institution. (EHT.
101) Morrows incarceration is for a grand theft conviction.

(EHT. 102) Morrow stated that he has approximtely ten
felony convictions. (1d.)

Morrow testified that he met M. Jones and his wife in
the 1980's. (1d.) Morrow met them through his nother.
(rd.) Morrow stated that his nother was a heroin dealer
Aal | through the 70's and 80's, so David and a | ot of other

people came to nmy nother to buy the heroin, that=s how | met
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David.@ (1d.) In the early A80's, Mdirrow and M. Jones
Ashot a | ot of dope together.@ (EHT. 103) Morrow descri bed
M . Jones: drug use:

Normal |y when he:=s strai ght hes a good guy, when he:s
hi gh every night we go out beating the streets everyday
trying to get a fix. That:s the main thing with junkies is
to get high... We:ve all got chem cal inbal ance inside of us
our focus is to get high every day, we donst got no regard
for rational thoughts. (EHT. 103-04)

Morrow added that he and M. Jones Adid a lot of

speedbal I s together, m xing heroin and cocaine. (EHT. 104)

Morrow testified that he and M. Jones were arrested
for burglary of a church in 1986. (ld.) Morrow expl ained
that there was supposed to be noney in the church, but when
this turned out not to be true, M. Jones attention turned
to getting noney from a soda nachine. (rd.) Mor r ow
expl ained that Awe finally got into it, I nean, | was trying
to drag him off but he woul dn:t | eave the coke nmachi ne, he
was obsessed with getting change out of that coke machi ne.
(EHT. 105) The noney fromthe burglary was for drugs. (1d.)

Morrow stated that at that tinme he and M. Jones Awent for
days and weeks, man, sonetinmes we only stopped to buy a
hambur ger, everything el se we got or stole or whatever we
made went into our arnms. (1d.)

Morrow stated that he knew Jacki e Jones and that she

98



was al so a drug addict. (EHT. 106) Further, he stated that
David | oved her. (I1d.)

Morrow testified that in 1997, at the tine of M. Jones:
capital trial, no representative of M. Jones ever contacted
hi m about testifying. (EHT. 107) Morrow was in the county
jail at that tine. (1d.) Morrow would have answered
guestions and testified as he did at the evidentiary
hearing. (1d.)

On cross-exam nation, Mirrow testified that he saw M.
Jones only one tinme after they got out of prison for nurder
and burglary respectively and that they shot dope together.

(EHT. 108)

Carlos Jones, Jr. (Carlos) testified that he is M.
Jones: ol der brother. (EHT. 110) Carlos stated that his
father, Carlos, Sr., was an alcoholic and very abusive
towards he an M. Jones: nother. (rd.) The famly
envi ronnent was Avery unsettled, arguing, fighting, he even
had weapons involved sonetinmes. (EHT. 111-12) Specifically,
Carlos, Sr. used a handgun and a shotgun during these
abusi ve episodes. (EHT. 112) Carlos testified that he, his
not her, his sister, and David once had to escape through a
bat hroom wi ndow Ajust to get out of the hone.@ (1d.) They

were forced to do this because Anmy dad was running around
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the house with a firearm threatening to shoot us.@ (1d.)
Carl os: father was intoxicated when this event occurred.

(EHT. 113) Carlos recalled another time when his father
threatened his nmother with a shotgun. (1d.) This event
caused her to leave Carlos, Sr. For good. (1d.) Carlos
remenbers times when his father would Ago to a bar and | eave
us in the car for, you know, hours, you know. ( (EHT. 114)
Carlos recalls physical violence by his father toward both
he and his nother. (ld.) Carlos recalled his father gun-
whi pping himto the point of unconsciousness. (EHT. 115)
Carl os stated that he would have testified to these matters
at M. Jones: 1997 capital trial, had he been asked to do so

(Ld.)

On cross-exam nation, Carlos testified that he severa
years older than his brother and, as a result, probably
experienced nore of his father:zs violence than David. (1d.)

Carl os has never nmurdered anyone and never been arrested.
(EHT. 116). Carlos has been in the distribution industry
for twenty-nine years. (1d.) Carl os does not renmenber
talking to a |lawer about his brotherzs 1986 nurder
convi cti on. (1d.) Carlos renmenbers M. Jones: trial
attorneys in the instant case comng to his hone to talk to

hi s not her, Joanne Sealey. (EHT. 117) However, despite the
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fact that Carlos was in the house at the tine they spoke
with her, they never directly talked with him (1d.)

On redirect, Carlos reiterated that he would have
answered any question of himtruthfully, as he did at the
i nstant hearing. (EHT. 118)

Trial counsel did not present a tactical or strategic
reason for not presenting any of this strong, persuasive
testi nony. Further, counsel had access to all of these
wi tnesses. The Hearing Court notes that M. Jones: nother
did testify at the trial, but her limted testinony there
evidences the |lack of preparation or strategy or plan for
the presentation of lay testinony. Further, the Ilay
testi nony not presented, when considered in conjunction with
the expert testinony of Dr. Lipman presents the full sweep,
depth, and expanse of M. Jones: |ife. The trial jury had
virtually none of this crucial information at its disposal
when it rendered its death recomendati on.

As Lockett, and its progeny, nmake clear, the touchstone
of the Eighth Anmendnment jurisprudence is the effective
execution of counsel:s duty to help the jury know the real
human bei ng whose |ife counsel is asking themto spare. In
M . Jones: case, there was a plethora of relevant mtigation

whi ch coul d and shoul d have been presented through |ay and
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expert witnesses to educate the jury on the place of near
insanity where a lifetinme of ever increasing paranoia,
schi zophr eni a, and addiction had pushed M. Jones,
tragically, into the path of the victim but his actions and
perceptions were those of a man to whom inprisoned fish
spoke of the need to shatter and destroy, a place so
strange, a | andscape where not hing noves but wi nd over ice,
and, sadly, nothing survives.

Unl ess those jurors understood the world in which M.
Jones was stranded and coul d be convinced that the weight of
the mtigation, the weight of the strange, violent, and
terrifying world, outweighed the terrible crime, no one
woul d survive. And so the State, seeking death, showed the
jury M. Jones: tattoos, to make him an Aryan Supremaci st,
rendered hima sexual predator, with no evidence to support
the claim and put racial hatred in his nouth...but his
denon was the drug, snow in an ice world, and counsel:s
awesonme burden was to show the jurors the reality of that
horrible world. Counsel could have but, in this case, did
not do that. Had counsel perforned effectively, there is a
reasonabl e probability that the jury would have recommended
that M. Jones live, in prison, for the days allotted to

him his terrible crime having turned the ice world into a
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worl d of steel.
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Concl usi on and Rel i ef Sought

Based upon the foregoing, M. Jones respectfully urges
this Court to reverse the Order of the Hearing Court and to
grant himrelief on his clains as this Court deeps proper,
i ncluding ordering the vacation of his convictions and

sentences and granting hima new trial.

104



Certificate of Service

Counsel for M. Jones certifies that all parties were served
with a true copy of this Corrected Initial Brief of Appellant on

Decenber 30, 2005 by U.S. Mail.

Certificate of Type Size and Style

Counsel certifies that this Corrected Initial Brief was

generated in a Courier non-proportional 12-point font.

Harry Brody
Fl ori da Bar #0977860

Jeffrey M Hazen
Fl ori da Bar #0153060

Brody & Hazen P. A

PO Box 16515

Tal | ahassee, Florida 32317
850- 942- 0005

Attorneys for Appell ant

105



