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PRELI M NARY STATEMENT

This is Petitioner’s first habeas corpus petition in this
Court. Art. 1, Sec. 13 of the Florida Constitution provides:
"The wit of habeas corpus shall be grantable of right, freely
and wi thout cost." This petition for habeas corpus relief is
being filed in order to address substantial clains of error
under the Fifth, Sixth, Ei ghth and Fourteenth Amendnents to the
United States Constitution, clains denonstrating that Petitioner
was deprived of the right to a fair, reliable, and
i ndi vi dual i zed sentencing proceedi ng and that the proceedi ngs
resulting in his convictions and death sentence viol ated
fundamental constitutional inperatives.

Citations shall be as foll ows:

“R___." The record on direct appeal.
“TT. ___.” The trial transcript.
“PCG R .” The post-conviction record on appeal .

Al other references will be self-explanatory or otherw se

expl ai ned herein.

| NTRODUCT| ON

Significant errors occurred at M. Jones’ capital trial and
sentencing. The state presented evidence of an uncharged,

unsubstanti ated sexual battery and al so argued in favor of the



phant om charge to the jury. Evidence of the bogus sexua
battery was presented and argued at both guilt and penalty
phases. Also, the state presented alleged evidence that the
hom cide conmtted in this case was the result of a stabbing,
sonet hing for which there was absolutely no proof of.
Presentation of the phantom sexual battery and stabbing were

i nappropriate and prejudicial. Further, the |lead detective in
Petitioner’s case testified nunerous tines as to his opinion
that Petitioner is untruthful. These issues were not presented
to this Court on direct appeal due to the ineffective assistance
of appellate counsel. As this petition will denonstrate,

Petitioner is entitled to habeas relief.

REQUEST FOR ORAL ARGUMENT

Due to the seriousness of the issues involved, Petitioner

respectfully requests oral argunent.

PROCEDURAL HI STORY

On February 16, 1995, Petitioner was indicted by a
Duval County grand jury for one count each of first-degree
mur der, ki dnappi ng, and robbery. (R 3-4) On March 21
1997, a jury found Petitioner guilty of all charges. (R

1516-17) On April 10, 1997, that same jury reconmended



death by a vote of 9-3. (R 2120) Subsequent to the jury’'s
recommendation, the trial court sentenced Petitioner to
death. (R 2390)

Petitioner tinmely sought direct appeal to this Court.
This Court affirmed Petitioner’s convictions and sentences.

Jones v. State, 748 So.2d 1012 (Fla. 2000). A Petition for

a Wit of Certiorari to the United States Suprene Court was

denied July 12, 2000. Jones v. Florida, 120 S.Ct. 2666

(2000) .

Petitioner filed his initial post-conviction notion on
June 12, 2001. (PGR 1-28) On April 28, 2003, Petitioner
filed an Anmended post-conviction notion. (PC-R 110-217)
A Huff! hearing was held in the matter on August 11, 2003.
(PGR 242) On Septenber 10, 2003, the |l ower court entered
an order granting an evidentiary hearing only as to clains
I, I'l, V, and XIl of Petitioner’s anended notion. (PGR
242-43) An evidentiary hearing was held in this nmatter on
Decenmber 11, 2003. The |ower court denied all relief on
Cct ober 20, 2004. (PC-R 387-445) A tinely appeal of that
order to this Court was made and the Initial Brief in that

appeal is filed sinultaneously with this Petition.

lHuff v. State, 622 So.2d 982 (Fla. 1993).
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JURI SDI CT1 ON TO ENTERTAI N PETI T1 ON
AND GRANT HABEAS CCORPUS RELI EF

This is an original action under Fla. R App. P. 9.100(a).
See Art. 1, Sec. 13, Fla. Const. This Court has original
jurisdiction pursuant to Fla. R App. P. 9.030(a)(3) and Article
V, sec. 3(b)(9), Fla. Const. The petition presents
constitutional issues which directly concern the judgnent of
this Court during the appellate process, and the legality of
Petitioner’s convictions and sentences of death.

Jurisdiction in this action lies in this Court. See, e.g.,

Smith v. State, 400 So.2d 956, 960 (Fla. 1981). The fundanent al

constitutional errors challenged herein arise in the context of
a capital case in which this Court heard and denied Petitioner’s
direct appeal. See WIson, 474 So.2d at 1163; cf. Brown v.

Wai nwright, 392 So.2d 1327 (Fla. 1981). A petition for a wit

of habeas corpus is the proper neans for Petitioner to raise the

clainms presented herein. See, e.g., Way v. Dugger, 568 So.2d

1263 (Fla. 1990); Downs v. Dugger, 514 So.2d 1069 (Fla. 1987);

Riley v. Wainwight, 517 So.2d 656 (Fla. 1987); WIson, 474

So.2d at 1162.
This Court has the inherent power to do justice. The ends
of justice call on the Court to grant the relief sought in this

case, as the Court has done in simlar cases in the past. The
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petition pleads clains involving fundanental constitutional

error. See Dallas v. Wainwight, 175 So.2d 785 (Fla. 1965);

Pal nes v. Wainwight, 460 So.2d 362 (Fla. 1984). The Court's

exercise of its habeas corpus jurisdiction, and of its authority
to correct constitutional errors such as those herein pled, is
warranted in this action. As the petition shows, habeas corpus

relief would be proper.

GROUNDS FOR HABEAS CORPUS RELI EF

By his petition for a wit of habeas corpus, Petitioner
asserts that his capital convictions and sentence of death were
obtained in violation of his rights as guaranteed by the Fifth,
Si xth, Eighth, and Fourteenth Amendnents to the United States
Constitution and the corresponding provisions of the Florida

Constitution.



ARGUMENT |

AT PETI TI ONER* S CAPI TAL TRI AL, THE
STATE | MPROPERLY PRESENTED EVI DENCE AND
ARGUED TO THE JURY THAT PETI TI ONER

COMM TTED A SEXUAL BATTERY AGAI NST THE
VI CTI M DESPI TE THE FACT THAT PETI TI ONER
WAS NOT CHARGED W TH SEXUAL BATTERY NOR
WAS THERE ANY EVI DENCE THAT THE VI CTI M
HAD BEEN SEXUALLY BATTERED. APPELLATE
COUNSEL WAS | NEFFECTIVE I N FAILING TO
PRESENT THI S | SSUE IN PETITIONER S D RECT
APPEAL TOTH S COURT.

As stated, Petitioner was charged by indictnment with one
count each of first-degree nurder, Kkidnapping, and robbery. (R
3-4) Petitioner was not charged with sexual battery or any
other sex crine. Despite the lack of indictnment or evidence,
the state vigorously attenpted to suggest, through testinony and
argunent, that Petitioner sexually battered the victim This
was a blatant attenpt to further inflanme the jury against
Petitioner, especially concerning their sentencing
reconmendat i on.

In his opening argunent, the prosecutor stated:

Now, she was wearing clothing at the tinme in
a manner of speaking. She had no shoes on.
She did have bl ack socks on. Her ankles
were bound by rope. This rope i s made out

of a fiber called sisal, SI1-S-A-L.

She was wearing jeans. These jeans were not
buttoned and not zi pped and they were pulled



partially down off her wai st exposing her
pubi c area.

She was wearing a bra which was nore or |ess
in place. She was wearing what used to be a
white bl ouse at the tinme she was wearing it
when alive it was, because of what happened
toit later it was not entirely white any
nmore, it was nostly | ooking brown by the
time she was found. There were two buttons
of five approximately remaining on the

bl ouse. The top two buttons were still
there, the rest of them had been torn off.

(TT. 527-28) (enphasis added) Later in opening argument, the
prosecut or argued:

O course at the tine she drove off from
wor k she’s wearing that white bl ouse, but
the buttons are still intact. They had yet
to be ripped off as she struggl ed
desperately to survive.

(TT. 529-30) (enphasis added) The prosecutor went on to state:

But the evidence is absolutely crystal clear
that there in that parking lot in Duva
County, Florida, on Bl andi ng Boul evard t hat
he ki dnapped Lori MRae, that he abducted
her, that he drove off with her in her own
vehicle, and that at the tinme he did that he
did it for the purpose of, anong ot her

t hi ngs, robbing her so he could get noney to
buy nore crack. . . W do not know exactly
how | ong he kept her alive, and we don’'t
know exactly what he did to her.

(TT. 533-34) (enphasis added)
Next, during the testinony of the nedical exam ner, the

prosecut or brought out the follow ng testinony:
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Q Wuld you tell us about what you
saw on external exam nation?

A Yes, sir. As | said earlier, the
body was deconposed. She was cl ot hed,
she was wearing a shirt, |long sleeve
shirt that was open and pulled or rode
up into the upper part of her body.
She was wearing a brassiere which was
in place except the left strap was
pul | ed down.

She was wearing bl ack pants that
was pul l ed down, the zipper was open
and the bottom was unbuttoned, it was
pul l ed down all the way to the pubic
area exposi ng her pubis and the buttock
ar ea.

(TT. 609-10) (enphasis added)
Further, during the testinony of the medical exam ner, the
prosecutor elicited the foll ow ng testinony:
Q Now, were you able to tell us anything

meani ngf ul about the condition of her
genitalia?

A: Well, | don't know if it’s neaningful in
what sense but there was no genitalia
present. In other words, the maggots inside

t he body had eaten everything fromthe neck
all the way inside, all the organs were
practically gone including the genitalia.
(TT. 614) (enphasis added)
Oficer Gant testified to his arrest of Appellant on

February 1, 1995. During Gant’s testinony, the prosecutor

brought out the foll ow ng exchange:



Q Did you notice anything about the
def endant’ s appearance at that tine?

A Yes, sir, | did. He had slightly
gl assy eyes, he was slow to respond to
my conmmands.

Q And did you notice anything about
the condition of his face?

A: On his face he had, what |
characterized as, rape marks from
fingernails. Wien | first saw that’s
just what it |ooked like to me was |ike
scratch marks down his one side of his
face with dried bl ood.

(TT. 651-52) (enphasis added)
During the testinony of FDLE serol ogi st D ane Hanson, in

t he context of explaining m xed DNA stains, the prosecutor asked
the follow ng question:

Q For example, if — and I’ mnot suggesting

that this applies to this case necessarily

but just for exanple in a rape case when you

have senen cane (sic) froma rape kit

submitted is it common that the materi al

woul d contain a m xture of DNA fromthe

donor of the senmen and fromthe femal e?
(TT. 1090) (enphasis added) The context of the question, a rape
scenari o, was conpletely unnecessary to explain m xed DNA

stains. The only purpose was to suggest to the jurors that a

rape occurred in this case, a fact that is devoid of any proof.
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M. Jones’ trial attorney later felt conpelled to respond

to this bogus rape theory when he asked Hanson the foll ow ng

questi ons:

Q And there’'s a presunptive test for the
presence of semen called the acid
phosphat ase test, am | pronouncing it right?
If I"mnot please tell them

A Yes, that’s correct, it's acid
phosphat ase.

Q And you, in fact, applied that
presunptive testing to sonme stains on the
bl ue jeans identified as belonging to David
Jones, right?

A Yes, to the one area on the blue jeans |
di d.

Q@ And that test did not test positive for
t he possi bl e presence of senen, is that
right?

A That’s correct, it was negative.

(TT. 1099-1100) (enphasis added) Cbviously, Petitioner’s
attorney was forced by the prosecutor into naking a reasonable
doubt argunent as to a phantom charge of sexual battery.

In closing argunent, the prosecutor further argued:

Wel |, why would you want to cut the shoes
of f of somebody who was al ready dead? You
know there were only a couple of reasonable
expl anations for that and none of themare
good for the defendant. You know, one
explanation is that you want to nake it nore
difficult for that person to run away from
you. Another explanation is because you
want to get the person’s pants off. |Is

11



t here any expl anation that nakes any sense
that is good for the defendant? No. Wy
bind the feet of a person who is already
dead? Could it be that he wants to make it
more difficult for her to get away?

(TT. 1453) (enphasis added) Later, the prosecutor

continued to suggest a rape scenari o:

Anot her reason, while |’ m standing here, on
the struggle, this is the bl ouse we found
her in (indicating). You can see fromthe
cl ose-up picture of this blouse that there
are buttons missing. The top two are stil
there, but the rest of them fromthere down
(indicating), torn off. Ckay. That just
didnt — all those bruises on her |egs,

brui ses on her arns, scratches on her face,
scratches on his neck, scratches on his
back, getting blood all over everything,
that just didn’'t happen in ten seconds. And
you can see fromthis picture where the
buttons were found in the blazer underneath
— in the cargo area, underneath all the

| uggage that had been renoved before they
found the buttons where they had been ri pped
of f the blouse. Gee, | wonder how or why

t hose buttons were ripped off and her shirt
opened up?

And anot her interesting thing about the
ultimte scene. There's another thing I
guess we don’t know, is why her pants are
unbut t oned.

(TT. 1459-60) At that point, trial counsel for M. Jones
obj ected and noved for a mstrial:

MR. BUZZELL: Your Honor, | object to
this. They're trying to make a cl ear
inference that there was a sexua
battery here involved and it’s not
charged, there’s no evidence of it, and

12



| nmove for a mistrial on that basis.
It's clearly inproper argunent.
There’s no other reason to be arguing
this.

THE COURT: Overrul ed.

MR. BUZZELL: Your Honor, | would

respectfully ask the Court to instruct

the State to nove on
(TT. 1460) (enphasis added) After the mstrial was denied,
def ense counsel felt conpelled to respond in sone way to the

rape suggestion in his closing argunent:

| f one or two people are disposing of a
body out in the woods in the night, it

makes — | hate to say this, but it
makes sense that you d have to drag
t hem t hrough the bushes. It nakes

sense that things |ike clothes would be
brought up. 1In fact, the Medica

Exam ner even said it |ooked |like she
had been dragged through the bushes
there. 1t’s not sonme great nefarious
thing, it’s horrible and it’s sad and
it’s tragic, but it’s just the way that
she was put out there. You can
consider it for that, but that’'s all

(TT. 1485) (enphasis added)

Later, during the penalty phase portion of the case, M.
Jones’ trial attorney felt conpelled to rebut the state s rape
suggestion via the testinony of his wfe:

Q (by M. Chipperfield): Dd he — was
he ever romantically interested in you

at any time during this period when he
was focused on crack cocai ne? By that

13



| mean sexual interest, did he have
any?

A:  Not while he was high on cocai ne,
no.

(TT. 1701)

In his closing argunent at penalty phase, the prosecutor
continued his inproper argunent as to a non-exi stent sexua
battery:

In this state if you kill sonebody duri ng
the comm ssion of a felony it’s an
aggravating circunstance and it shoul d be.
We have that to deter people fromrobbing
and rapi ng and ki dnappi ng peopl e and doi ng
ot her dangerous felonies. . . The nurder
happened during the course of the robbery,
and to that extent the circunstances
surrounding the entire crimnal episode
established that he acted for financial
gain. And that would overlap with the
concept of the fact that he did it during a
robbery. But we don’t just have a robbery
here, we have kidnapping as well. He did
not have to abduct her fromthe parking | ot,
t hat was unnecessary to the robbery, he
coul d have taken her purse and called it a
day right there, but, no, he had to abduct
her and take her out in the m ddle of
nowhere and do God knows what to her |ater

(TT. 2042-43) (enphasis added) Later, the prosecutor continued:

That woul d be a probl em because M.
Chou m ght hold ne up | ong enough to
get caught or maybe even if | get away
he could identify me later. But see,
then out in the parking |lot, oh boy,
there’s nobody el se around, and | ook at
that pretty little girl who' s not going
to be a problemfor ne with that big

14



ol d purse and that shiny red Bl azer.
This is a gold mne for ne. It’s show
tinme.

(TT. 2053) (enphasis added) M. Jones’ trial attorney objected

to the corment as inflammatory. The objection was overrul ed.

(Id.) dearly, the prosecutor was not suggesting that M. Jones

targeted the victimfor robbery or kidnappi ng because she was

“pretty.” The only reason for the comment was to suggest that

M. Jones targeted the victimfor the purpose of raping her.
Further, the prosecutor argued as follows:

Now, anot her thing they brought up, and
|’mnot really too sure why, is asking
the experts do crack addicts have any
interest in sex? And his answer was
well, no, not while they’ re high on
cocaine. Well, why bring that up?
VWhat’s mtigating about that? | nean,
first of all, there’'s no evidence that
he was hi gh on cocai ne when he

ki dnapped Lori, you know. So |I don’'t
know where that would be mtigating
anyway. The evidence is to the
opposite, that he wasn't high and
that’s why he tried to get her noney in
the first place, but you know, why
bring that up? ©h, well, maybe he’s
not interested in sex. Wll, you know,
why did he nmake her take her shoes off?
Way are her pants unzi pped and
unbut t oned?

(TT. 2059) (enphasis added) This statenent was not only

i nappropriate and i nflammatory, but conpletely disingenuous as
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well .1 The prosecutor’s continuous suggesting of an unchar ged,
factual |y unsupported, sexual battery conpelled Petitioner’s
counsel not only to object, but to attenpt to rebut the
suggestion through wi tnesses. At this point, counsel for M.
Jones obj ected again:

MR. CHI PPERFI ELD:  You honor, 1’ m going
to object, it’s an issue that cane up
during trial, trying to be a suggestion
there’s sone kind of a crine that is
not charged for which he is not
convicted and | don’t think it’s proper
rebuttal of anything we presented
during penalty phase.

THE COURT: Overrul ed.

MR PH LLIPS: Wiy he made her take her
shoes off, there is (sic) only two
reasonabl e expl anations, one is to keep
her from running away, and the other
one is so her pants could cone off.

MR. CHI PPERFI ELD: Sane obj ection, Your
Honor .

THE COURT: Overrul ed.

MR. CHI PPERFIELD: In addition it’s
i nfl ammat ory.

'The prosecutor’s specific argument here is also a conplete

m scharacterization of expert witness Drew Edwards’ testinony.
The testinony in question involved Edwards expl anati on that an
addicts’ normal cravings for food, water, sexual gratification,
etc., i.e. basic human biol ogical needs, are interpreted by the
addict’s affected brain as a craving for cocaine. (TT. 1911-14)
The questioning and answers coul d not reasonably be interpreted
as asserting lack of interest in sex as a defense or even
mtigation, as the prosecutor suggested.

16



(TT. 2059-60) (enphasis added)
In his own closing, defense counsel was conpelled to
address the bogus rape scenari o:
So why was it inportant to ask a question
about sex? Wiy? To prove that David Jones
was a crack addict. And then that single
mention of that subject to prove the
chem cal inbalance in the brain is taken by
t he prosecutor to suggest to you sonething
t hat has never been proven about which there
is absolutely no evidence and nmake you nad
at himso you will vote for death. That’s
wWr ong.

(TT. 2092) (enphasis added)

The prosecutor in Petitioner’s case clearly attenpted to
suggest to the jury, and thereby persuade them that the victim
was raped by M. Jones. This is despite the fact that no such
crinme was charged in the indictnment and there was, at best,
nebul ous evidence of it as fact. 1In the end, the suggestion and
argunment that a rape occurred in this case becane a feature of
the trial. As denonstrated by the above-quoted excerpts, the
bogus rape scenario prevailed fromal pha to omega, poi soning
both the guilt and penalty portions of the trial.

This court has previously held that
[g]enerally, the test for the
adm ssibility of evidence is rel evance.
Rel evant evidence is defined as
‘evidence tending to prove or disprove

a material fact.’” ‘Relevant evidence
is inadm ssible if its probative val ue

17



is substantially outweighed by the
danger of unfair prejudice, confusion
of the issues, msleading the jury, or
needl ess presentation of cunul ative
evi dence.

Giffinv. State, 639 So.2d 966, 968 (Fla. 1994) (citations

omtted). Further, this Court, in Giffin, expounded on the
adm ssibility of uncharged cri nes:

[ E] vi dence of uncharged crinmes which
are inseparable fromthe crine charged,
or evidence which is inextricably
intertwwned with the crine charged, is
not Wllians® rule evidence. It is

adm ssi bl e under section 90.402 because
‘it is a relevant and inseparable part
of the act which is inissue. . . [I]t
is necessary to admt the evidence to
adequat el y descri be the deed.

Id (quoting Charles W Erhardt, Florida Evidence Section 404.17
(1993 ed.) (footnote added).
This Court and ot her appellate courts have found evi dence

of uncharged crinmes adm ssible on the above-quoted basis. See

Giffinv. State 639 So.2d 966 (Fla. 1994); Smith v. State, 365

So.2d 704 (1978); Austin v. State, 500 So.2d 262 (Fla.1% DCA

1987); Tumulty v. State, 489 So.2d 150 (Fla.4'™ DCA), review

deni ed, 496 So.2d 144 (Fla. 1986). |In Giffin, for exanple,

this Court upheld the introduction of the defendant’s theft of

Wllians v. State, 110 So.2d 654 (Fla.), cert. denied, 361 U.S.
847, 80 S. . 102, 4 L.Ed.2d 86 (1959).
18




car keys as “inextricably intertwined” with an autonobile theft
charge that was before the jury. Giffin at 969. |In Snmth,
this Court, in a capital case, upheld the introduction of a
second uncharged nmurder. There, this Court’s reasoning was that
evi dence of the second nurder was relevant to illustrate the
crimnal context of the first nmurder and to pl ace the defendant
at the scene of the first nurder. Smth at 707.

In Austin and Tunulty, the courts there simlarly upheld
“inseparable crinme” evidence as “inextricably intertwi ned” with
the charged crine(s). |In Tunulty, evidence of drug sales
precedent to a charged nmurder and in Austin, evidence of an
armed robbery and shooting to prove notive for a subsequent
charged robbery and attenpted nurder. Tunulty at 153. Austin at
265.

Petitioner’s case is thoroughly distinguishable fromthe
above cases. The alleged rape scenario asserted by the
prosecutor in the instant case was in no way necessary to prove
t he charged crines of kidnappi ng, robbery, and nmurder. The
prosecutor’s nore consistent theory at Petitioner’s trial was
that the ki dnapping was commtted to effectuate the robbery and
the murder was conmtted to prevent detection of the robbery.
The bogus sexual battery was sinply thrown in the mddle of the

evi dence for pure, unadulterated prejudice. The instant case is
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nmore akin to that of Chapnman v. State, 417 So.2d 1028 (Fl a. 3"

DCA 1982). There, the defendant was charged with robbery and
escape involving the robbery of a female victiminside her hone.
Id at 1029. The state, in Chapnman, introduced testinony as to
an uncharged sexual battery commtted during the robbery. Id at
1029-31.% In reversing, the district court in Chapman found that

There is no evidence in the trial record nor

here on appeal that fact evidence of another

crime was relevant to prove any materi al

fact in issue. References to another crine

along with the testinony that defendant had

just been released fromjail were rel evant

solely to prove bad character or propensity.
Id at 1032. As in Chaprman, the suggestion of rape in
Petitioner’s trial was not in any way relevant to prove
ki dnappi ng, robbery, or murder. It was not relevant to any
material fact. It was introduced, clearly, to inflane the
jurors’ passions as the alleged rape of an innocent woman
naturally would. The prosecutor was al nost certainly successful
in this endeavor. Prejudice to Petitioner was the result.

Anot her point which nust be made in order to distinguish

Petitioner’s case is that in the cases cited above, there was

significant proof of the uncharged crines. Eyew tnesses in

t hose cases testified to witnessing the comm ssion of the

®It should be noted that in Chapman, the references to the
all eged rape with nuch nore vague than the clear, overt
argunents made in the instant matter.
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crines. |In Petitioner’s case, the “evidence” of sexual battery
was scant at best. More accurately, the evidence was non-
existent. The prosecutor’s primry “evidence” of rape here was
that the victinmis pants were around her hips, exposing the pubic
area. However, the record nmakes clear that the victimwas
al nost certainly dragged to the area where she was found and
this is how her pants were pulled down.* The pants certainly
were not taken off so as to effectuate a rape. As the evidence
denonstrates, the victims pants were not “off.” The
prosecutor’s other “evidence” of rape was that the victims
bl ouse was unbuttoned. Again, given that the state's theory was
that the victimengaged in a physical struggle with Petitioner
over the ATM cards, it is not surprising that the buttons on her
bl ouse were torn. The factual evidence here falls far short of
rape. It is alnbst too obvious to point out that had there been
m nimal |y arguabl e, actual proof of rape, the state would have
charged Petitioner with the crinme. Not one witness testified to
the occurrence of a sexual battery in this case. That is
because it sinply did not happen.

The prosecutor’s rape argunent extended, as the quoted

record excerpts denonstrate, into the penalty phase of

*The medi cal exami ner testified that his exam nation of the
victim s body and the clothing at the scene suggested that the
victim s body had been dragged across the ground, the bushes, or
both. (TT. 636)
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Petitioner’s trial. |In Dragovich v. State, 492 So.2d 350 (Fla.

1986), this Court wote

We have previously held that the state may
not use nere arrests or accusations as
factors in aggravation, Provence v. State,
337 So.2d 783 (Fla. 1976), cert. denied, 431
US 969, 97 S.C. 2929, 53 L.Ed.2d 1065
(1977). Nor have we all owed pendi ng
charges, or nmere arrests not resulting in
convictions, to be used as aggravati ng
factors. Odomyv. State, 403 So.2d 936 (Fla.
1981), cert. denied, 456 U. S. 925, 102 S. C.
1970, 72 L.Ed.2d 440 (1082); Perry v. State,
395 So.2d 170 (Fla. 1981).

Dragovich at 355. See also Elledge v. State, 346 So.2d 998

(Fla. 1977); Delap v. State, 440 So.2d 1242 (Fla. 1983). This

Court has long held that aggravating circunstances nust be

limted to those provided for by statute. See Wke v. State,

596 So.2d 1020 (Fla. 1992); MCanbell v. State, 1072, 1075 (Fl a.

1982); MIller v. State, 373 So.2d 882, 885 (Fla. 1979). As in

Dragovi ch, the instant case involves mere uncharged accusati on,
with less actual proof. The state clearly asserted the alleged
rape in this case as aggravation. The rape scenari o was
continuously referred to by the prosecutor as the record
excerpts denonstrate. The rape scenari o i ndeed becane a feature
of the trial. This is especially relevant to the jury’'s

consi deration of sentence where evidence that the victim in

addition to being ki dnapped, robbed, and nurdered, was al so
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al l egedly raped. It cannot be reasonably argued that the bogus
rape scenario did not prejudice the jury against Petitioner in a
manner that affected the outconme of its sentencing
reconmendat i on.

The i nproper presentation of an uncharged, and conpletely
unsubstanti ated, rape was objected to at trial. (TT. 1460,
2059-60) As the foregoing argunent denonstrates, Petitioner was
prej udi ced by the suggestion of an uncharged rape at his trial.
Appel | ate counsel was ineffective in failing to raise this
argunment on direct appeal. Petitioner’s claimof ineffective
assi stance of appellate counsel is properly raised in this

petition. Freeman v. State, 761 So.2d 1055, 1069 (Fla. 2000).

The standard for relief on a claimsuch as this is the same as

Strickland v. Washington, 466 U S. 668 (1984). Henyard v.

State, 883 So.2d 753 (Fla. 2003). That is,

whet her the all eged om ssions are of such
magni tude as to constitute a serious error
or substantial deficiency falling neasurably
outside the range of professionally
accept abl e perfornmance and, second, whether
the deficiency in performance conprom sed
the appellate process to such a degree as to
undermi ne confidence in the correctness of
the result.

ld at 764. see also Freenan; Pope v. Wainwight, 496 So.2d 798

(Fla. 1986); Thonpson v. State, 759 So.2d 650 (Fla. 2000).
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G ven the prevailing nature of the issue raised herein
appel | at e counsel shoul d have been acutely aware of it. Failing
to raise the issue in Petitioner’s direct appeal to this Court
resulted in the prejudice thus denonstrated. A new trial and/or
sentenci ng are warrant ed.

ARGUMENT | |

AT PETI TI ONER* S CAPI TAL TRI AL, THE
STATE | MPROPERLY PRESENTED | RRELEVANT
AND | NFLAMMATORY EVI DENCE AND ARGUMENT
TO THE JURY REGARDI NG A KNI FE AND
UNSUBSTANTI ATED STAB WOUNDS | NFLI CTED
BY SAlI D KNI FE. APPELLATE COUNSEL WAS
| NEFFECTI VE I N FAI LI NG TO PRESENT THI S
| SSUE INPETITIONER S D RECT APPEAL TOTH S
COURT.

At Petitioner’s trial there was no evidence of any substance
that a knife was used to conmmt the homicide in question or that the
vi cti m had been stabbed. Despite this, and that the prosecutors
obvi ously knew there was no such evidence, they sought to inpart such
myth to the jury regardl ess.

In his opening argunent, the prosecutor stated

At that time the defendant has scratches on
his face |i ke he had been scratched by a
wonman in a struggle and he’'s in possession
of the victims car, the victinms ATM card,
and he’s noved right into Lori MRae’'s car
He’ s got his personal belongings in the car,
he’s |loaded it up with everything he’s got.
There is a knife in the car that belongs to
himor if it doesn't belong to himit
certainly doesn't belong to Lori MRae or
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her husband, there is physical evidence in
the car that’s inportant.

(TT. 537) (enphasi s added)
Next, during the nedical examner’s direct testinony, the
fol |l owi ng exchange took pl ace:

Q Did you notice any bl ood on her
br assi ere?

A: There was no bl ood on her brassiere.

Q Are you able to rule out that she was
stabbed in this case?

A: Well, there was no blood. |[If she was
stabbed in the chest | would expect blood to
conme out, and spoil the brassiere or

contam nate the brassiere with blood. So

nore or less | can rule out severe injury to
t he chest.

Q Are you able to rule out her throat
bei ng cut?

A No, sir, | cannot rule that out.
(TT. 615-16) (enphasis added) The nedical exam ner testified
further that his opinion is that the victimdied of |ligature
strangul ation. (TT. 618)
Later, the prosecutor continued to question the nedical
exam ner:

Q Show you six in evidence, what is that a
pi cture of?

A: This Is the torso and the head of Lori
McRae, M ss MRae deconposed, there is
openi ng you can see the vertebra right
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there, you can see the brassiere which is
white and clean and the shirt on the side.

Q And is that the way the brassiere was
when you first saw the body?

A.  Yes, sir.

Q Now, what is this — these little holes
up here in the upper chest?

A: There’'s a hole in the upper torso of

M ss McRae, it could be from deconposition,
it could be frominstrunentation, | couldn’t
tell because of the deconposition.

(TT. 632-33) (enphasis added)
During the testinony of FDLE agent Allen MIler, the state
continued its assertion of the phantom stabbing theory:

Q And with regards to State’s exhibits 32
and 33, was there a reason that you went
back into the center consol e and took those
pi ctures?

A Yes.

Q And tell the jurors for what purpose you
went back into the Chevy Blazer and took
those two particul ar pictures.

A. Wll, at the time of the origina
processing it was noted the itens that were
in the console, a pack of playing cards,
sone cigarettes, cassette tapes, cologne and
a small paring knife was in there. And
after the postnortem exam nation it was
reveal ed that the victimhad received sone
stab wounds.

(TT. 792-93) (enphasis added) At that point in MIller’s testinony,

Petitioner’s trial counsel objected, noting that there was
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“absolutely no testinony to that effect.” (TT. 793) After the jury
was renoved, the follow ng discussion took place:

MR. BUZZELL: Your honor, | nove for a
mstrial for several reasons. First of all,
for this witness to conclude there was stab
wounds based on sone exam nation of a crine
scene is a problemfor several reasons; one
for it’s relying on sonme sort of hearsay;
second of all, it’s outside any possible
expertise he would have in his field to
denonstrate his qualifications so far; and
third of all, there’s no record evidence of
that. That wasn’t the Medi cal Exami ner’s
opinion as to the cause of manner of death,
he said fromligature strangul ati on.

(TT. 794) (enphasis added) The trial court thereafter denied
the notion for mstrial and instructed the jury that MIler had
m sspoken and that there was no evidence that the victimhad
been stabbed. (TT. 795-96)

Despite the court’s adnoni shment and instruction, the state
continued to press forward in its attenpt to inply a stabbing
death. The prosecutor, later in Agent Mller’'s testinony had
himidentify the knife he took fromthe console of the victims
vehicle. (TT. 815) Wen the prosecutor attenpted to introduce
the knife into evidence, Petitioner’s trial counsel objected
agai n:

MR. BUZZELL: Your honor, before Mss
Corey-Lee gets carried away with
stickers we would want to interpose an

objection to State’s Exhibit triple V
for identification just sinply because
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of relevance, | don’'t see how they’ ve
linked up this particul ar.

THE COURT: Is that the knife?

MR. BUZZELL: Yes, pearing (sic) knife
or whatever it is.

(TT. 819) The court then overrul ed counsel’s objection. (TT.
820) Agent MIler then, at the prosecutor’s request, displayed
the knife to the jury. (TT. 822)

In closing argunent, the prosecutor then specul at ed about
Petitioner’s alleged use of the knife:

And there’s another reason for this.
See her shoes? These shoes had | aces
on them when she left for work. One of
the laces is conpletely gone and you
can see that the other one is unl aced
and right there you can see that it

| ooks like it’s either been ripped
asunder or cut. Ckay.

Now, do you suppose that m ght have
anything to do with the knife in the
car that doesn’t belong to Doug or
Lori? Well, why would you want to cut
t he shoes off of sonebody who was

al ready dead? You know there were only
a coupl e of reasonabl e expl anations for
that and none of them are good for the
def endant. You know, one expl anation
is that you want to nmake it nore
difficult for that person to run away
fromyou. Another explanation is
because you want to get the person’s
pants off. |s there any explanation

t hat makes any sense that is good for
the defendant? No. Wy bind the feet
of a person who is already dead? Could
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it be that he wants to make it nore
difficult for her to get away?

(TT. 1452-53) The prosecutor’s specul ation regardi ng the knife,
much |i ke that regarding sexual battery, is wholly
unsubstantiated. There is no nore evidence that the knife
bel onged to Petitioner than there is that it belonged to the
victimor her husband. Further, there is zero evidence in this
case that Petitioner stabbed the victim sonething the
prosecutors clearly inplied to the jury. The knife evidence and
argunent presented by the state was irrelevant. Assum ng sone
mar gi nal rel evance, perhaps as to the conpl eteness of |aw
enforcenment’ s evidence collection, the presentation and argunent
vis-a-vis the knife were overly prejudicial by any standard.®
Generally, any fact relevant to prove a fact in issue is
adm ssible into evidence unless its admssibility is precluded

by sone specific rule of exclusion. Boyd v. State, 2005 W

318568 (2005); Butler v. State, 842 o.2d 817 (Fla. 2003).

However, a corollary to that rule is that relevant evidence is

inadm ssible if its probative value is substantially outwei ghed

®I't should be noted that during the penalty phase, the prosecutor
continually enphasi zed, during the state’s overarching
presentation of Petitioner’s prior murder conviction as an
aggravating factor, that the victimof the prior hom ci de was
stabbed. (TT. 1636-38, 1656-57, 1665, 1670) This was no doubt
done in part to reenphasi ze the unsubstanti ated suggestion that
Lori McRae had |ikew se been stabbed with the knife found in the
Bl azer.
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by the danger of unfair prejudice, confusion of issues,
m sl eading the jury, or needl ess presentation of cunul ative

evidence. Tafero v. State, 403 So.2d 355 (Fla. 1981). 1In the

i nstant case, the knife evidence was plainly not relevant. As
stated, the nedical exam ner testified that there was no

evi dence that the victimwas stabbed, that her brassiere was
whi te and not bl oody, and that his opinion as to cause of death
was strangul ati on, a manner of death which does not result in
bl eeding. (TT. 615-17) The knife was sinply irrelevant to any
material fact at issue.

The only conceivabl e rel evance of the knife would be to
denonstrate that | aw enforcenent did at thorough job of
investigating. This is, of course, offset by the fact that
Petitioner in no way attenpted to suggest that the knife went
undi scovered or that it bel onged to sone other person who may
have conmtted the nmurder. Further, given the narginal possible
rel evance of the knife, the prejudice of suggesting a stabbing
death is not alleviated. |Inportantly, suggesting to the jury
that Petitioner was arned with and used a knife to commt the
mur der further aggravates what was clearly a fel ony-nurder case.
Such a suggestion brings the case into the realmof a

prenmedi tated nurder, which it clearly was not.
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Appel | ate counsel was ineffective in failing to raise this
argunent on direct appeal. Petitioner’s claimof ineffective
assi stance of appellate counsel is properly raised in this

petition. Freeman v. State, 761 So.2d 1055, 1069 (Fla. 2000).

The standard for relief on a claimsuch as this is the sane as

Strickland v. Washington, 466 U S. 668 (1984). Henyard v.

State, 883 So.2d 753 (Fla. 2003). That is,

whet her the all eged om ssions are of
such magnitude as to constitute a
serious error or substantial deficiency
falling neasurably outside the range of
prof essi onal | y acceptabl e performance
and, second, whether the deficiency in
per formance conprom sed the appellate
process to such a degree as to
underm ne confi dence in the correctness
of the result.

ld at 764. see also Freenan; Pope v. Wainwight, 496 So.2d 798

(Fla. 1986); Thonpson v. State, 759 So.2d 650 (Fla. 2000).

G ven the prevailing nature of the issue raised herein
appel | ate counsel should have been acutely aware of it. Failing
to raise the issue in Petitioner’s direct appeal to this Court
resulted in the prejudice thus denonstrated. A new trial and/or

sentenci ng are warrant ed.
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ARGUMENT | |1

AT PETI TI ONER* S CAPI TAL TRI AL, THE LEAD
DETECTI VE I N THE CASE, DURI NG QUESTI ONI NG
BY THE PROSECUTI ON, | NAPPROPRI ATELY AND

| MPROPERLY COMMENTED ON PETI TI ONER’ S
CREDI BI LI TY.

Janmes Parker was the | ead detective in the investigation of
the instant case for the Jacksonville Sheriff's Ofice. Parker
interviewed Petitioner as part of his responsibilities as |ead
detective. Parker testified at trial. (TT. 1275) During his
testi nmony, Parker, directed by the prosecution’ s questions,

i nproperly commented on Petitioner’s credibility. The follow ng
testimony was taken when Parker was bei ng questioned about his
interviews of Petitioner:

Q(by Ms. Corey): And what did he

say about where that male |led him

or took hinm?

A: Okay. He said that he got out

of his car, meaning the defendant’s

car, and said that he wal ked around
to a sports car with this unknown
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mal e and advised the guy had driven
up in this sports car.

Q: Now, did this defendant use the
term sports car?

A: Yes.
Q: Yes.

A: He said — he told me that I

t hen stopped or he said that he
then stopped and opened up the door
and got inside of the truck,
referring to the red Blazer, and he
said got inside of the truck that
you caught me in.

Q: Now, what did you notice any
di screpancies on the statement --

(TT. 1295-96) (enphasis added) At that point, Petitioner’s

counsel

det erm ne whet her discrepancies existed. (ld.) The trial

objected, noting that it was the jury s province to

court

asked the prosecutor to restate the question after which the

foll owi ng transpired:

Q Did you notice that he had said two
different things to you during those
statenment s?

A: Yes.

Q Al right. What did he say to you?

A: Well, he first nmentioned the sports
car and then went right in and
mentioned getting in the red Bl azer.

MR. BUZZELL: | object, nove for a
mstrial. The state has just asked
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this witness to comment on the evidence

after | just made an objection to it.

THE COURT: Overrul ed.
(TT. 1296-97) (enphasis added) Later during Parker’s direct
testi nony, the detective again commented on Petitioner’s
credibility:

Q Now, did you again ask this

def endant anythi ng el se about those
scratches on his face?

A. Yes. | asked him | said, “So, you
were not scratched up until Mncrief?”
Q And -

A And he replied, “I had the

scratches on ny back before and these
scratches,” pointing to the ones on his
face.

Q D d the defendant actually point to
the ones on his face that he said were
fresh?

A Yes.

Q And what else did he tell you in
that regard? Was that it?

A Yeah, | just asked him - actually I
said, “You' re not being honest.”

MR, BUZZELL: | object, your honor.
That’ s again a cormment on the evidence.

Q Wwll, is that what you actually
said to himin the —

THE COURT: Overrul ed.



MR. BUZZELL: So what ?
THE COURT: Overrul ed.

Q D dyou do that to challenge his
st at enent ?

A \Well, yes.

Q@ Ckay. Wiat did the defendant say
to you after that?

A He said, “lI’"mbeing straight.”

(TT. 1308-09) (enphasis added) Still later:
Q Al right. Wat did you say to
hi nf
A | asked him “lI'"mnot interested in
the ATM machi nes” — correction, “I'm
not interested in the ATMs. |’mjust

interested in you being honest and what
happened in the parking lot.”

MR. BUZZELL: Your Honor, | object to
his comment and concl usi on on ny
client’s credibility of the statenent.
It’s for the jury to determ ne.

(TT. 1310-11) (enphasis added) The trial court denied the
obj ection again. (TT. 1311) The detective’'s elicited
comrents conti nued:

Q Did you ask the defendant what he
had said to Janes about the Chevy
Bl azer?

A Yes. He said, “I told himthat |
bought it,” and then | asked him
“Well, why did you lie to hin®”

Q Referring -
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MR. BUZZELL: QObjection, your honor.

M5. COREY-LEE: I'msorry. | didn't
hear the basis of the objection.

THE COURT: Sir?

MR, BUZZELL: | continue to object to
this witness’ coments on the
credibility of the statenent.

THE CQURT: Well see, | don’t think you
understand M. Buzzell, what he’'s
sayi ng.

MR, BUZZELL: No, sir, | think —

THE COURT: O herw se, you woul dn’t
continue to nmake that objection. He's
not commenting on the evidence. He's
commenting on what he said to the

def endant here. Listen carefully.

MR. BUZZELL: Your Honor, if that is
going to be your ruling —

THE COURT: That is ny ruling.

MR. BUZZELL: Yes, sir, | don't nmean to
guarrel with the Court. | want to make
the record cl ear

THE COURT: The record is clear.

MR, BUZZELL: Yes, sir, if you wll
allow ne to have a standi ng objection
to any further comments |ike that

t hroughout this interview, | would
appreciate it.

THE COURT: You got it. Now have a
seat .

MR. BUZZELL: Thank you, Judge.
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Q I'msorry. | don't remenber where
we left off.

A: | had said why did you lie to him
(TT. 1312-13)® (enphasis added) Still later in Parker’s direct
testi nony:

Q Wiat did he tell you?

A He said, “No woman touched ne.” |

then stated, “That's what it | ooked

like,” and he replied, “Look at sone of

t he base heads and | ook at their
nails,” tal king just about other dope

deal ers.
Q Al right.
A: | then said, “Those are fingernai

gouges?” And he replied, “Yes.” |
said, “The truck belongs to a woman and

she can’t be found.” And he replied,
“So, | got it froma guy and he gave ne
the cards.” | then said, “The m ssing

wonan i s who you got the cards from and
you got it to get noney and you got
scratched up and you were strung out on
dope and you woul dn’t know what you
wer e doing.”

(TT. 1314-15) (enphasis added) After this exchange, Parker went

on to testify to nunerous instances of “challenging” Petitioner,

®The Court, in this exchange, clearly ninimzed the significance
of Parker’s testinony. Parker was, in part, testifying as to
what he said to M. Jones. However, what Parker said to M.
Jones was highly prejudicial and, further, inadm ssible. That
is, he continually testified to his opinion of Petitioner’s
veracity, thereby inparting to the jury his own belief as to
Petitioner’'s credibility.
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i.e. calling hima liar. (TT. 1317, 1318, 1320) In fact,
Parker testified that he told Petitioner, “You have been lying.”
(TT. 1320)

The foregoing testinony was i nproper opinion froma |aw
enforcenent officer as to Petitioner’s credibility. It is
i mproper for one witness to testify as to his personal view on

the credibility of another witness. Page v. State, 733 So.2d

1079 (Fla.4'™™ DCA 1999) It is also true that inferences to be
drawn fromtestinony are to nade by the jury and not opi ned upon

by a non-expert witness. Thorp v. State, 777 So.2d 385 (Fla.

2000). Further, it is axiomatic that the “jury [is] the sole
arbiter of the credibility of the witnesses (except where
contrary to denonstrabl e physical facts) including the
reasonabl eness, probability and credibility of the testinony of

the defendant.” Barnes v. State, 93 So.2d 863, 864 (Fla. 1957)

In addition to these general principles, the lawis quite
settled on the notion that a police officer may not testify as
to the credibility of other witnesses or the defendant. As
Judge Hazouri wote for the Fourth Dstrict, “It is especially
harnful for a police witness to give his opinion of a wtnesses’
credibility because of the great weight afforded an officer’s

testinony.” Page at 1081 citing G anfrancisco v. State, 570

So.2d 337 (Fla.4'" DCA 1990). See also Osen v. State, 778 So.2d
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422 (Fla.5'"" DCA 2001); Charlot v. State, 679 So.2d 844 (Fla.4'"

DCA 1996); Wllians v. State, 619 So.2d 1044 (Fla.4'" DCA 1993).

In the instant matter, it is clear that the state, through
Det ective Parker, was attenpting to establish that Petitioner
was a |liar, especially as evidenced by Parker’s opinion of the
matter. Whether any or all of Petitioner’s statenments were to
be believed was for the jury to decide. It was clear from
Parker’s testinony that Petitioner gave himnore than one
version of events over the course of all their conversations.
The jury did not need Parker’s continuous references to
“chal | engi ng” Petitioner, and outright calling hima liar, to
establish this point. Parker’s opinion was irrelevant and
i nfl ammat ory.

Appel | ate counsel was ineffective in failing to raise this
argunent on direct appeal. Petitioner’s claimof ineffective
assi stance of appellate counsel is properly raised in this

petition. Freeman v. State, 761 So.2d 1055, 1069 (Fla. 2000).

The standard for relief on a claimsuch as this is the same as

Strickland v. Washington, 466 U S. 668 (1984). Henyard v.

State, 883 So.2d 753 (Fla. 2003). That is,

whet her the all eged om ssions are of
such magnitude as to constitute a
serious error or substantial deficiency
falling measurably outside the range of
prof essional | y acceptabl e performance
and, second, whether the deficiency in
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per f or mance conproni sed the appellate
process to such a degree as to
under m ne confidence in the correctness
of the result.

Id at 764. see also Freenan; Pope v. Wainwight, 496 So.2d 798

(Fla. 1986); Thonpson v. State, 759 So.2d 650 (Fla. 2000).

G ven the prevailing nature of the issue raised herein,
appel | at e counsel shoul d have been acutely aware of it. Failing
to raise the issue in Petitioner’s direct appeal to this Court
resulted in the prejudice thus denonstrated. A new trial and/or

sentenci ng are warrant ed.

CONCLUSI ON  AND RELI EF SOUGHT

For all the reasons discussed herein, Petitioner, David
Watt Jones, respectfully urges this Court to grant habeas

corpus relief inthe formof a newtrial and/or penalty phase.
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