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PRELI M NARY STATEMENT

The record on appeal consists of the original record
containing 26 volumes, a supplenental record containing 2
vol unes. References to the original record will be designated by
volume nunber, followed by either an “R  or *“T° and the
appropriate page nunber. References to the supplenental record
will be designated “S” and the vol une nunber, followed by either
an “R’ or “T” and the appropriate page nunber.

The prefix “T" indicates transcript fromthe trial itself.
The prefix “R  indicates docunents filed wth the clerk
transcript of pretrial hearings, transcripts of the Spencer

hearing and transcript of sentencing hearing.



REQUEST FOR ORAL ARGUVENT

M. Jones has been sentenced to death. This Court has not
hesitated to allow oral argument in other capital cases in a
simlar posture. A full opportunity to air the issues through
oral argunent would be nore than appropriate in this case, given
the seriousness of the clainms involved and the stakes at issue.
M. Jones, through counsel, accordingly urges that the Court

permt oral argunent.
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STATEMENT OF THE CASE

An Ckeechobee County grand jury returned an indictnment on
August 14, 2001, charging Christopher Jones with commtting Hone
| nvasi on Robbery, First Degree Felony Miurder and Possession of a
Firearmby a Convicted Felon (I, R66).

On Septenber 7, 2001 the State filed a Notice of Intent to
Seek Enhanced Penalties (I, R80). On April 10, 2002 the State
filed a Notice of Intent to Seek the Death Penalty (I, R88). On
May 31, 2002 the Appellant filed a Mtion in Limne and to
Strike Portions of “Florida Standard Jury Instructions in
Crimnal Cases” (I, R96). On June 6, 2002 and June 24, 2002 the
Appellant filed several enunerated pretrial notions attacking
the application of various aspects of Florida s death penalty
procedure (I R124, R177). On October 7, 2002 the Appellant
filed a Motion to Suppress Statenment (I, R193). On February 6,
2003 the Appellant filed various enunerated notions attacking
the constitutionality of Florida’ s death penalty statute (II,
R201, R230, R373).

Appel lants ©Mtion to Suppress was denied on February 20,
2003 (Il, R366). The court entered witten or oral orders on
all other motions including the denial of the notion to find

Florida’s death penalty statute unconstitutional (VIlI, R362).



STATEMENT OF THE FACTS

On July 17, 2001 Ms. Ashley Ennis, a neighbor of the victim
M. Hilario Dom nguez, cane over to the victims nobile hone at
approxi mtely 11:00 P.M to borrow a lighter (VII, T399-400)
When she approached the house she saw that the door was open and
could see the victimIlying inside his house by the front door
(VI'l, T400). When she saw bl ood she ran back to her house to
call the police (VIl, T400). It was not unusual for people to
frequent the victims house at all hours because the victim sold
beer and cigarettes fromhis honme (VII, T406, VIII, T523-24).

Deputies arrived on the scene at approximtely 11:15 P. M
(VIl, T412). The deputies went into the nobile hone through the
rear door and found the victimlying on the kitchen floor (VII
T413- 14). Deputies noticed that the victimhad injuries to his
head (VII, T415).

Chri st opher Jones and co-defendant Anbria Ednonds were
| ater apprehended in Ft. Lauderdale at a hotel <called the
Lanplighter Inn (VIII1, T540).

Anbria Ednonds testified against the appellant at his

trial. In her version of the events she was with the Appell ant
when they traveled to Okeechobee (VIII, T545). She was the
Appellant’s girlfriend at the time (M1, T545). The Appell ant

and co- defendant Ednonds were driving around Ckeechobee when the



nmet the third co-defendant Paul Rosier (VIII, T547). Rosier is
the Appellant’s cousin (VIII, T545, X, T973).

Rosier asked for a ride to an area of town known as the
“camp” (M1, T547). The “canp” is a known drug area with a | ot
of room ng houses, which are l|ocated very close to each other
(X1, T975). During the course of the ride Rosier said he needed
money (VII11, T576). They drove himto the “canp” (VIII, T576).
Once at the “canp” Rosier got out of the car and wal ked away
fromthe vehicle (VIII, T576).

After Rosier got out of the car a white fermale by the nane
of Ellen Cuc approached the car and asked for a ride (VIII,
T576). The appellant told her to get away fromthe car and that
they were not going to give her a ride (VIlIl, T576). Cuc then
wal ked away fromthe vehicle (VIIIl, T576).

Rosi er then canme back to the vehicle and they drove himto

his house. (VIIl, T576). Rosier got out of the car again while
the Appellant and Ednonds waited in the car (VIII, T576-77).
Rosier was gone for about 10 to 15 mnutes (M II, T577). In

Ednonds version of the story Rosier told the Appellant and

Ednonds that he nmet a white wonan who knew soneone who had noney

(M1, T577). They drove towards a park where they met with the
woman (VIII, T577). As it turned out, the wonan was Ellen Cuc,
t he sane woman who had previously asked for a ride (VIIIl, T577).



Rosier again got of the car and talked with Cuc while the
Appel l ant and Ednmonds waited in the car (VIIIl, T577). After
conversing outside the car, Rosier and Cuc got in the car and
told them about a Mexican that sold beer and cigarettes out of
his home (VIII, T577).

They stayed in the car while Cuc told them about the
Mexi can and how she had given himnoney for a ride (VIIIl, T578).
She said he took the noney, never gave her the ride and then
refused to give her back the noney (VIII, T578). During this
conversation, Rosier was in the driver’s seat, the Appellant was
in the passenger seat, Cuc was in the driver’s side back seat
and Ednonds was in the passenger side back seat. (VIII, T578).

Rosi er asked Cuc where the Mexican lived (M1, T578). She
told them and Rosier started to drive to the Mexican's house
(Viil, T578). They stopped at a gas station to get gas (VIII
T578). After getting gas they drove to the Mexican's house with
Cuc giving directions (VIlI, T579).

I n Ednonds version of events, they arrived at the Mexican's

house and Rosier sent Cuc in with a dollar to buy a beer and to

see whether the Mexican was alone (VIII, T581). She did so and
reported back that he was alone (VIII, T581). Rosier then sent
her back to see if he would sell to blacks (VIIl, T581). She

came back and reported that the Mexican would not sell to blacks

because he thought that all blacks were snitches (VIIl, T582).



Ednonds testified that the she, Rosier and the Appellant
then got out of the car and started wal king towards the house
(Vir, T582). She said she saw Rosier and the Appellant go up
the stairs and give the man sone noney (VIII, T582). The man
went to the refrigerator and cane back and opened the door to
hand them the beers (VIII, T582). Ednmonds then said that the

Appel l ant stuck his foot in the door and pushed it open (VIII,

T582).

She then clained to have seen the Appellant strike the man
in the head with a gun (VII1I, T583). The man fought back but
then fell to a sitting position (M1, T583). Ednonds said that

the Appellant asked the man where the nobney was while Rosier
reached into his pocket and took his wallet (VIII, T583).

It was during this struggle that Ednonds said a shot went

off. (MIll, T585). She said that Rosier went outside to see if
any lights came on after the shot (VIII, T585). Rosi er then
came in and said, “let’s go” (VIIl, T585). Rosier then ran back

to the car |eaving the Appellant holding the gun to the man’'s
chest (VIll, T585).

Ednonds then said that the Appellant ordered her to grab
various tools and a rifle that was in the house (VIIIl, T585).
She did and ran down the steps (VIII, T586). She then said that
she heard a shot go off behind her and then turned to see that

t he Appellant had shot the man in the chest (VIIIl, T586).



They all then got into the car where Cuc was drinking her
beer (VI11, T591). They counted out $1,500 and then drove to Ft.
Pierce and checked into the Travel Inn (VIII, T591). Once at
the hotel, Rosier split the noney, called a cab and he and Cuc
| eft leaving her and the appellant at the hotel (VIII, T595).

Ednonds and the Appellant spent the night at the hotel and

then drove to Ft. Lauderdale (VIIlI 594). Once in Ft. Lauderdale

they checked into another notel, pawned the rifle and were
apprehended (M 11, 594-97).

The Appellant testified at the trial (XI, T971). Hi s
testinony agreed with Ednonds up until the point where they
started the drive to the Mexican's house. The Appel | ant

testified that they agreed to go to the Mexican’'s house to buy
al cohol because all the stores were closed (XIl, T982). The
Appel lant testified that there was no conversation in the car
while they drove to the Mexican’'s house (XI1-T982). Wen they
arrived at the house Cuc went in first and then cane back (Xl
T982). At that point, Rosier and Ednonds went into the house
| eaving Cuc and the Appellant in the car (XIl, T982).

The Appellant then heard a gunshot and saw Rosier and
Ednonds running back to the car (X I, T983). Rosier got in the
car and said, “l shot hint (XIl, T983). Rosi er backed out of
the driveway hitting a tree in the process (X, T983). The

Appel l ant testified that on the way to Ft. Pierce Rosier said



that he had to rob the man because he had to get out of
Okeechobee and needed the nmoney (XlI, T984). It was only then
that the Appellant said he | earned of the plot (XII, T984).

The jury found the Defendant gquilty as charged (X1
T1238). The jury recommended the Death Penalty (XV, T1468). The
Court found that the state proved three aggravators (two of
which were nerged into one) (XVlI, R1525). The Court found that
the defense did not prove any statutory mtigators (XVl, R1525).
The Court found five non-statutory mtigators to be proven and
gave them little weight (XVI, R1525). The Court then inposed

the Death Penalty (XVl, R1526).



SUVWVARY OF ARGUMENT

The trial judged erred as a matter of l|law when it allowed
W tness Anbria Ednonds to testify as to statenents nade by Paul
Rozier and Ellen Cuc. Ednonds, Rozier and Cuc were all co-
defendants in this case. Rozier was sentenced to 17 years
prison as result of a plea deal. Cuc was sentenced to 30 years
after her trial. Ednonds entered a plea, but had not been
sentenced at the tinme of her testinony.

At trial, the only witnesses to the robbery were Anbria
Ednonds and the Appellant. Ednonds testified that she and
Rozier were in the house during the robbery while the Appellant
held a gun to the victins chest. As the robbery neared
conpletion Rozier left the house first followed by Ednonds.
Ednonds heard a shot and turned back towards the house and saw
that the Appellant had shot the victimin the chest.

The Appellant testified at trial and denied any know edge
that a robbery was going to take place. The Appellant testified
that he waited in the car while Rozier and Ednonds went into the
house. It was the Appellant’s testinony that he was unaware of
the shooting until after Rozier and Ednonds cane to the car.
The Appellant also testified that he had just had back surgeries
wthin 6 weeks of the robbery and was unable to nove from the

car because he was still recuperating fromthat surgery.



Over the defense objection, the trial court allowed Ednonds
to testify as to statenents nmade by Rozier and Cuc prior to the
r obbery. In those statenents, Rozier and Cuc were planning the
robbery. According to Ednonds, the Appellant was present in the
car while a detailed plan was bei ng di scussed.

The defense objected on ground that the statenents were
hear say. The state argued that they were not offered to prove
the truth of the matter asserted, but were instead offered to
show the Appellant’s state of m nd. More specifically, the
state sought to introduce the statenents to rebut the defense
theory that the defendant did not know that a robbery was taken
pl ace.

The trial court commtted reversible error in allow ng the
state to do this. The statenents were in fact hearsay. The
def ense was deni ed an opportunity to cross-exam ne the makers of
t hose statenents. This was highly prejudicial because it
essentially allowed one co-defendant to create a story that
cleared her and two of her conpatriots of the nmurder while
i nplicating the Appellant.

Since there were no other witnesses to the actual shooting
presented at trial the jury was forced to decide which story was
nmore credible. This prejudiced the defense not only because

i nadm ssi bl e evidence was introduced at trial, but also because



the Appellant was subjected to cross exam on his testinony and
the statenents nmade by Rozier and Cuc were not.

The Court also conmmtted error by finding the avoid arrest
aggravator. In order to reach the conclusion that the state had
proved this aggravator the trial court restructured the facts
and relied on a new version of facts that was never presented at
trial. The court then msapplied the law to those facts. I n
finding this aggravator the trial court did not rely upon
conpetent substantial evidence and did not correctly apply the
law to the facts.

The trial court commtted error in inposing the death
penalty. This case is not proportional to other cases where the
death penalty was inposed. In fact, it is nearly a mrror imge
of those cases where the death penalty was inposed by the trial
court and vacated by this Court.

For these reasons, the case should be remanded for a new
trial on the hearsay issue. And the sentence of death should be
vacated and the case remanded for a new sentencing hearing on

t he remai ning issues.

10



ARGUMENT
| SSUE |

THE TRI AL COURT COMM TTED REVERSI BLE ERROR BY ALLOW NG HEARSAY
TESTI MONY BY STATE W TNESS AMBRI A EDMONDS

During the trial the State called Anbria Ednonds to
testify. Ednonds was one of the co-defendants who participated
in the crinme. The State attenpted to elicit testinony from her
regarding conversations that occurred prior to the robbery
between her and the other co-defendants Paul Rosier and Ellen
Cuc. The substances of the conversations were in the nature of
di scussing and planning the robbery (VII-T548). Neither Rosier
nor Cuc testified during the trial.

During a bench conference the defense objected on grounds
t hat such conversations were hearsay. The State argued that the
statenents were not hearsay because they were not offered to
show the truth of the natter asserted — i.e. that a robbery took
pl ace. Instead, they were being offered to rebut the defense
theory that was outlined in the defense opening statenent that
the Appellant was unaware that there was a robbery being pl anned
when he went with themto the victinms house (VIII-T548).

The defense agreed that the State could elicit general
statenments from this witness that there were discussions anpong

those present regarding a particular plan. But argued that this

11



witness should not be allowed to repeat specific statenents
all eged to have been made by Rosier or Cuc (VIII-T551).

The trial <court overruled the defense objection. The
defense, wth agreenent from the State, nade a continuing
objection to all of this proposed testinony. The trial court
agreed that this objection would be sufficient to put al
parties on notice regarding the defense objection and would
preserve this point for appeal (VIII-T558).

Ednonds was then allowed to testify to detailed statenents
all eged to have been made by Paul Rosier and Ellen Cuc as they
pl anned the robbery (VII11-576-580).

In overruling the defense objection, the trial court quoted
section 801.6 of the 2000 edition of Florida Evidence by

Prof essor Ehrhardt as foll ows:

When evidence of an out-of-court statenent is offered
to prove the state of mnd of a person who heard the
statenment, the statenment is not hearsay because it is
not being offered to prove the truth of the
statenments’ contents. If testinony concerning an out-
of -court statenment by Ato Bis offered to show that B
was on notice of an event, the statenent is not being
offered to prove its truth and, therefore, is not
excluded by the hearsay rule. Whenever a nmaterial
issue in an action involves the state of mnd of a
person, out-of-court statenents, which are probative
of that issue, are adm ssible if they are offered to
prove this state of m nd.

Allowing Ednonds to testify as to her version of the
conversation between her, Rosier and Cuc was fraught wth

danger. It is inportant to note that she, Rosier and Cuc were

12



al so being prosecuted for this crine. Rosier entered a plea
agreenent to Honme Invasi on Robbery and received a sentence of 17
years in prison (XVlI-R1523). Cuc went to trial separately and
was convicted of different charges. She received a 30-year
prison sentence (XVI-R1523). Ednonds was cooperating with the
State to the point of being the only eyewitness for the State.
As a result, she too received a lessor sentence than the
Appel | ant .

Ednonds was, In essence, allowed to testify to a
conversation that wessentially cleared her and her other two
conpatriots of the actual shooting. Because Rosier never
testified at trial those statements could not be tested by
Vi gorous cross exam In short, the State was allowed to rebut
the defense theory that the Appellant was not aware of the
robbery and, in fact, stayed in the car during the robbery with
a single witness who had a trenmendous stake in the outcone.

To allow her to testify to statenents all egedly made by the
other co-defendants wunder the theory that those statenents
conclusively denonstrate that Appellants state of mnd, nanely
that he knew a robbery was going to take place, was highly
prejudicial to the defense.

Such statenents could only denponstrate the Appellant’s
state of mind if they were in fact actually nmade in the presence

of the Appellant. Because Rosier and Cuc did not testify at

13



trial they could not be tested by vigorous cross exam and could
not therefore be trusted as an accurate recreation of the
conversati on. This rendition of the events |eading up to the
robbery cannot be trusted given the enornous consequences that
this witness herself was facing. This is the exact type of evi
that the hearsay rule is designed to prevent and the trial court
committed reversible error in allowing it to occur.

Additionally, the trial court’s reliance on the cases cited
to support its position is msplaced. The trial court relied on

Taylor V. State, 601 So.2d 1304 (Fla. 4" DCA 1992): Duncan v.

State, 616 So.2d 140 (Fla. 1 DCA, 1993); King v. State, 684

So.2d 1388 (Fla. 1% DCA, 1996); and Daniels v. State, 606 So.2d

(Fla. 5" DCA 1992) for the proposition that out of court
statenents offered to prove the defendant’s state of mnd are
not hearsay.

In Taylor the defendant was charged and convicted of
aggravated battery of a pregnant woman. Under that statute, the
State was required to prove that Taylor knew or should have
known that the victim was pregnant. The trial court did not
allow Taylor to testify regarding his lack of know edge of the
victims pregnancy based on the statenment that the victins
father made to him that she could not becone pregnant. The
appellate court held that this was reversible error because

Tayl or’s know edge or state of mnd as to the victinis condition

14



was an elenent of the crinme and Tayl or should have been all owed
to testify as to why he thought the victim was not pregnant.
Tayl or at 1304- 05.

In Duncan the defendant was charged with grand theft of
four tire rins. The trial court excluded alleged excul patory
evidence relating to the issue of whether Appellant had guilty
know edge that the itens he had purchased were stolen. The
defendant had attenpted to introduce at trial the explanation
given to himby the seller of the rins in order to show why the
rims were being sold at such an wunusually low price. The
Appel l ate Court held that the statements were not being offered
for the truth of the matter asserted, that is that the seller
actually had a Nissan pickup that was wecked and from which the
rims were salvaged. Instead it was keing offered to show why
the defendant did not think they were stolen when he bought
them Duncan at 141.

Li kewi se, in King the defendant, who was being prosecuted
for uttering a forged instrunent, was not allowed to introduce
excul patory evidence that would show an absence of scienter on
his part, to wit: lack of know edge that the check was forged.
King at 1390.

In all three of those cases, the State was required to
establish guilty know edge on the part of the defendant. Each

def endant attenpted to denonstrate their |ack of know edge based

15



on statenents made to them regarding the transactions in each
case. In those cases it was the defendant attenpting to
i ntroduce exculpatory statenents in order to show the effect
that those statenents had on their state of mnd. Nanely, that
they didn't know what they were doing was a crine.

The instant case is wholly different from these facts.
First, the State was not required to prove that the defendant
had guilty know edge of the crimes conmtted. There is no such
requirenment in the elenents for Hone Invasion Robbery or for
Fel ony Murder. All the State had to prove was that the crines
were commtted by the Appellant. Hs state of mnd in
commtting these crinmes is irrel evant.

Additionally, the trial court’s ruling in Taylor, Duncan

and King had the effect of depriving the defendant of a viable
defense. Likewise, the trial court’s ruling in the instant case
al so deprived the Appellant of his defense. The State was, in
essence, allowed to present testinony that could not be rebutted
or tested by cross exam The jury was forced to choose between
the Appellant’s version of events and Ednond' s version of
events. The biggest difference between the Appellant’s
testinony and Ednonds testinony is that the Appellant was
subjected to cross exam of his testinony. The statenents
alleged to have been nmade by Rosier and Cuc were never put to

t hat sane test.

16



Interestingly, the trial <court also cited Daniels to
support its ruling. However, Daniels actually supports the
excl usion of the statenents.

I n Daniels the defendant was found guilty of petty theft of
a television and three videocassette recorders from an
el ementary school. The defendant was a custodian at the schoo
and becane a suspect when a co-custodian received an anonynous
t el ephone call from an individual who reported that he had seen
sone of the video equipnent in the defendant’s car. Dani el s at
483.

Over defense objection, the trial court allowed the co-
custodian to testify as to the detailed statenments in that
anonynmous call . The trial court agreed with the State’'s
argunent that the statenents were not being offered for their
truth but for their effect on the listener. 1d.

In reversing the trial court’s error the appellate court
cited the follow ng quote from page 584-86 of Professor G ahanis
Handbook of Florida Evidence, article VIII, section 801.1 (1987)
in which Professor G aham discusses statements nmde by one
person to another upon which the latter acted and which had a
bearing on his conduct:

For exanple, a law enforcenent official explains his

going to the scene of the crine by stating that he

received a radio call to proceed to a given |ocation;

such testinmony is not hearsay. However, if he becones
nore specific by repeating definite conplaints of a

17



particular crinme by the accused, this is so likely to

be msused by the jury as evidence of the fact

asserted that it should be excluded on the grounds

that the probative value of the statenent admitted for

a nonhearsay purpose is substantially outweighed by

t he danger of unfair prejudice.

In reversing the trial court the Daniels court held that
the nere positing of a nonhearsay purpose for the out-of-court
statenents does not necessarily mnake them adni ssible. Wi | e
recognizing that it is inportant to establish a |ogical sequence
of events, the court also said that the better practice would be
to use a nore general statenent w thout going into the details
of the accusatory information. Id. at 485-85.

This is exactly what the defense argued during the bench
conference in the instant case. Because the trial court
overruled the defense objection, inadm ssible statenents that
were posited as being introduced for a nonhearsay purpose were
admtted into the trial. As previously stated, this was highly
prejudicial to the Appellant because the person who was
presenting those statenments to the jury was herself under
prosecution for the sanme crine. Because the defense did not
have the opportunity to cross-exam ne the nmaker of the alleged

statenents the error was not harmess and this case should

therefore be remanded for a new trial.
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| SSUE | |

THE TRI AL COURT ERRED BY | MPROPERLY | MPOSI NG
THE AVO D ARREST AGGRAVATOR

A function of this Court is to review the trial court’s
findings of the statutory aggravators. The standard of review

is found in WIllacy v. State, 696, So.2d 693,695 (Fla. 1997)

where this Court said, “it is not this Court’s function to
rewei gh the evidence to determ ne whether the State proved each
aggravating circunstance beyond a reasonable doubt — that is the
trial court’s job. Rather, our task on appeal is to review the
record to determine whether the trial court applied the right
rule of law for each aggravating circunstance and, if so whether
conpet ent substantial evidence supports its findings. See also,

Hurst v. State, 819 So.2d 689, 695 (Fla. 2002).

This Court first extended this aggravator to non-I|aw

enforcenent personnel in Rley v. State, 366 So.2d 19 (Fla.

1978). In so doing, however the Court cautioned “the nere fact
of a death is not enough to invoke this factor when the victim
is not a law enforcenent officer. Proof of the requisite intent
to avoid arrest and detection nust be very strong in these
cases.” |d. at 22 enphasis added.

The degree of proof that is required to prove this

aggravator was explained in Ubin v. State, 714 So.2d 411, 415

(Fla. 1998) where this Court held that “[a]n intent to avoid
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arrest is not present, at least when the victimis not a |aw
enforcenent officer, wunless it is <clearly shown that the
dom nant or oly notive for the nmurder was the elimnation of
W tnesses.” (enphasis added). The Ubin court then defined
“[t]he overarching rule from our earl i est cases onward
di scussing this aggravator: the proof nust denonstrate beyond a
reasonable doubt that the victim was nurdered solely or
predom nantly for the purpose of witness elimnation.” 1d.

The nere fact that the victimknows the defendant and coul d
identify the defendant, wi thout nore, is insufficient to prove
this aggravator. Hurst at 696.

Mere speculation on the part of the State that wtness
elimnation was the domnant notive behind a nurder cannot

support the avoid arrest aggravator. Consalvo v. State, 697

So.2d 805, 819 (Fla. 1996). Moreover, even the trial court may
not draw |l ogical inferences to support a finding of a particular
aggravating circunstance when the State has not net its burden

Robertson v. State, 611 So.2d 1228, 1232 (Fla. 1993).

This factor may be established fromcircunstantial evidence

fromwhich the notive of the nurder nay be inferred. Preston v.

State, 607 So.2d 404, 409 (Fla. 1992). However, the type of
circunstantial evidence that nmay be used has been defined by
several previous opinions. A detailed analysis of the type of

circunstantial evidence that nay be used is detailed bel ow.
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In the instant case, the trial court did not apply the |aw
correctly. Nor, was the court’s finding based on substantial
conpet ent evi dence. In fact, the court’s factual findings nade
during the sentencing hearing were not even the correct facts
that were presented at trial.

At trial, co-defendant Anmbria Ednonds testified at trial
that she traveled to Okeechobee with the Appellant (VIII, T545).
She was the Appellant’s girlfriend at the time (VIII, T545).
Wiile driving around GCkeechobee they were joined by the
Appel lant’s cousin Paul Rosier (VIII, T547). They were |ater
joined by Ellen Cuc (M1, T577).

Ednonds testified that Ellen Cuc told them about a Mexican
(the victimin this case) who sold beer and cigarettes out of
his home (VIII, T577). Al'l four individuals drove together to
t he Mexi can’s house (VIII, T579).

Once at the house they sent Ellen Cuc in with a dollar to
buy a beer and to see whether the victimwas alone (VIII, T581).
Cuc knew the victimand told the others that she was angry with
hi m because she had given him noney for a ride. She said he
took the noney, but never gave her the ride (MIIl, T578). The
victims daughter testified during the trial and said that the
victimand Cuc were acquai ntances (VIII, T524).

According to Ednonds testinony, Cuc went up to the house

bought the beer, cane back and then told the others that he was
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alone (VIIIl, T581). Rosi er sent her back to see if he would
sell beer to blacks (VIlI, T581). She did so and upon her
return to the car reported that he would not sell to blacks
(M1, T582).

Ednmonds then testified that she, Rosier and the Appell ant
t hen approached the house (VIII, T582). They gave the victim
noney for beer and when he cane back to the door to give them
the beer the defendant’s forced their way inside (VIIIl, T582).

Ednonds clainmed to see the Appellant strike the victimin
the head with a gun (VIIl, T583). The victim fought back but
then fell into a sitting position (VIII, T583). Ednonds sai d
that the Appellant asked the man where the nobney was while
Rosi er reached into his pocket and took his wallet (VIIIl, T583).

During the initial struggle a shot was fired, but it mssed

the victim (VIll, T585). Rosier went outside to see if any
lights came on as a result of the gunshot (VIII, T585). Rosier
returned to the house and said “let’s go” (VIII, T585). Rosier

then ran back to the car |eaving the Appellant holding the gun
to the victims chest (VIIIl, T585).

Ednonds then said that Appellant ordered her to grab
various tools and a rifle (VIIl, T585). She did so and then she
ran down the steps leaving the Appellant alone with the victim
(VII'l, T586). She then said that she heard a shot go off behind

her and then turned around to see that the Appellant had shot
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the victimin the chest (VIII, T586). They all then got into

the car where Cuc was drinking the beer that she had previously

bought and then nade their getaway (VIII, T591).

The Appellant testified at the trial (X1, T971). Hi s
testinony agreed with Ednonds up until the point where they
started the drive to the Mexican's house. The Appel | ant

testified that they agreed to go to the Mexican's house to buy
al cohol because all the stores were closed (X1, T982). When
they arrived at the house Cuc went in first and then came back
(X1, T982). At that point, Rosier and Ednonds went into the
house | eaving Cuc and the Appellant in the car (X, T982).

The Appellant then heard a gunshot and saw Rosier and
Ednonds running back to the car (XIl, T983). Rosier got in the
car and said | shot him (X, T983). Rosi er backed out of the
driveway hitting a tree in the process (X, T983). The
Appel lant testified that on the way to Ft. Pierce Rosier said
that he had to rob the man because he had to get out of
Okeechobee and needed the nmoney (XI1, T984). It was only then
that the Appellant said he |learned of the plot (XII, T984).

Ednonds and the Appellant were the only two witnesses to
the actual robbery that testified at trial. Yet, based on these
two inconsistent version of events the court created a third

version that was never testified to at trial. The trial court
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based its finding that the State proved the avoid arrest
aggravator on this incorrect version of the facts.

In the trial court’s version of the facts the court said
that Defendant and co-defendants specifically planned to rob
this victim because they knew that the victim sold beer and
cigarettes out of his home for cash (XVl, R1514-15). The trial
court then said that “[t]hey went to the honme and approached the
victims front door and bought a beer. They went back to their
car and then returned to the victims front door where they
forced thenselves into his honme to rob him at gunpoint” (XVI,
R1515) .

These facts were never presented at trial during either
Anbria Ednonds testinony or the Appellants testinony. As noted
above, during both of their testinony they both agreed that
Ellen Cuc was sent, alone, to the front door to buy beer and to
determ ne whether the victimwas alone. Ellen Cuc was then sent
back to the house to see if he would sell beer to blacks and she
went back to the house by herself.

The testinony differs with regard to who went back to the
house and forced thenselves in. Ednonds testified that she,
Roi ser and the Appellant went in. The Appellant testified that
only Ednonds and Roiser went in. Under both versions of the

event Ellen Cuc stayed in the car.

24



The trial court went on to find that “[t]he victim had
never net the Defendant before. The Defendant forced the victim
on his knees at gunpoint while the others - Ellen Cuc, Paul
Rosier, and Anbria Ednonds - robbed him of his cash and a gun
t hat was hanging on the door” (XVlI, R1515).

Again, the trial court erred in finding that Ellen Cuc was
inside the house during the robbery because both wtnesses
testified that she was in the car drinking her beer.

The trial court went on to find that the defendant’s did
not wear nasks or attenpt to conceal their identity. The trial
court further found that “the victimwas severely pistol -whipped
on the head by the Defendant. He was outnunbered by four to one
and was physically incapacitated and posed no threat to the
Def endant (XVlI, R1515).

While there was clear testinony that the victimwas pistol
whi pped there was no testinmony that the victim was out nunbered
four to one. Only three co-defendants were in the house during
the actually robbery. This is extrenely significant when read
in light of the trial court’s next finding.

The trial court next found that “[t]he testinony also
reveal ed that while the victim did not know the defendant, he
did know Ellen Cuc and could have easily identified her to | aw
enforcenment had he not been nurdered. |ndeed, the Defendant did

testify that he was aware that the victimknew Cuc and that Cuc

25



al so knew Rosier grew up in Gkeechobee. The Defendant also
testified that he was related to the Rosier (XVI, R1515).

It is true that the victim did know Cuc. However, it was
never testified in trial that Cuc was in the house during the
robbery. The only contact that Cuc had with the victim that
evening was before the robbery. First, when she bought a beer
and |ater when she asked whether the victim would sell to
bl acks. Since Cuc was never in the house during the robbery the
victim could not have associated her with the three individuals
who | ater robbed him And as the trial court correctly points
out, the victimdid not know any of those co-defendants.

The trial court went on to find that there was a tel ephone
in the living room adjacent to where the victimwas killed and
that the victimis car was found outside. The court then found
that the defendant knew that the victim could call police or
could use his vehicle to facilitate contacting the police (XVi
R1516). No testinony was ever presented that the Appellant knew
any of this.

Lastly, the trial court found that “[t]here is no evidence
that the victimresisted or attenpted to resist. As the others
left, the Defendant shot the victimin the heart at point blank
range with his firearni (XVl, R1516).

Just the opposite is true. There was evidence that victim

struggled wth Defendant at the beginning of the robbery. | t
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was at that time that Defendant (according to Ednonds testinony)
hit the victimin the head with the pistol. At that point the
victimfell to his knees and no | onger resisted.

It is inmportant to note that there was not one single trial
wtness that said they saw the Defendant pull the trigger.
Ellen Cuc was in the car drinking a beer under both Ednonds
version of events and the Appellant’s version of the events.
Rosier had already run to the car at the tine the shots were
fired under Ednonds version. And Ednonds herself testified that
she was headi ng towards the car when she heard the shot and had
to turn around to see that the Appellant had shot the victim

G ven that no one saw the Appellant or the victim at the
time the shots were actually fired it cannot be said that the
victimdid not fight back at that point once the nunbers becane
even and it was only one on one. He fought at the beginning of
the robbery and it is equally possible that he fought again at
t he end of the robbery.

Applying the facts to the law it cannot be said that the
sole or domnant notive of the killing was to elimnate a
Wi tness. Since the victim was not a law enforcenent officer
proof nmust be very strong. Riley at 22. In the instant case
there was evidence that the victim struggled at the begi nning of

t he encounter. There was additional evidence that the victim
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ceased struggling after being hit in the head with the gun and
after he was outnunbered three to one.

The State relies on the assunption that the nurder occurred
because the victimcould identify Ellen Cuc. The |ogic appears
to be that the police could apprehend Ellen Cuc and Ellen Cuc
could then lead the police to the defendants.

This argunment fails for two reasons. First, Ellen Cuc was
never in the house at the sane tine that defendants were in the
house so it is nmere speculation that the victi mwuld have nade
t hat connection. Mere speculation on the part of the State that
witness elimnation was the dom nant notive behind a nurder
cannot support the avoid arrest aggravator. Consal vo at 819.
Additionally, the nere fact that victim knows the defendant and
could identify the defendant, wthout nore, is insufficient to
prove this aggravator. Hurst at 696.

Second, the trial court incorrectly found that all four
defendants were in the house at the sane tine. As previously
noted, Ednonds testified that she was in the house with the
Appel l ant and Rosier. The Defendant testified that he stayed in
the car with Cuc while Ednonds and Rosier went into the house.
Wile the trial court nmay have found Ednonds testinony nore
credible than the Appellant’s the trial court is not allowed to
change the facts in order to support the aggravator. The tri al

court must pick one version of the event over the other. To
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create a third version, as the trial court did in this case,
runs afoul of the prohibition expressed by the Robertson court
that the trial court may not draw |logical inferences to support
a finding of a particular aggravating circunstance when the
State has not nmet its burden. Robertson at 1232.

The trial court tried to resolve this deficiency in the
evidence by not only rearranging the facts, but by relying on
the State’s argunment that there was a tel ephone in the house and
the victim could use it to call the police. The trial court
also relied on the State’s argunent that there was a car parked
outside and the victimcould drive to get help.

While, it is probably a safe conclusion that the victim
woul d have sought assistance once the Defendant’s |left his hone
this alone is not enough to support that avoid arrest
aggr avat or. The law requires that the sole or dom nant notive
be that of witness of elimnation when the victimis not a |aw
enforcenment officer.

In the instant case no one can say what the npotive was
There are witnesses to the beginning of the encounter who al
say that the victim struggled with the Defendants. There are
Wi t nesses who saw the victim becone conpliant after being hit in
the head with the gun and after being outnunbered three to one.

There are absolutely no witnesses to the actual shooting itself.
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Because there are no witnesses to the actual shooting under
any version of the events no one can say for sure what the
actual notive was. No one can say whether or not the victim
again decided to fight back once the other two defendants |eft
t he house. No one can say whether or not words were exchanged
between the victimand the Appellant after the other two victins
left the house. It is entirely possible that the shooting
occurred as a result of a renewed struggle. The only way that
the trial court could find this aggravator is by ignoring that
possibility and then speculating on what the victim would have
done had he survived and then further speculating that the
Appel I ant shot himto prevent this from happening.

The trial court did not base its finding on conpetent
substantial evidence because it engaged in speculation and
imperm ssibly drew logical inferences to support a finding of
the avoid arrest aggravator. The State not only failed to prove
that witness elimnation was the sole or dom nant notive for the
murder, but the trial court relied on facts that the State never
elicited at trial. This error alone is sufficient to overturn
the trial courts finding of this aggravator.

However, in the instant case the trial court did not even
apply the correct rule of law on facts that it did find. A

cl ose reading of the cases relied on by the trial court, as well
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as, other cases reveal that this aggravator has not been found
under facts simlar to the instant case.

For instance, the record reflects that the trial court
recogni zed the rule that the aggravating factors nust be very
strong to permt a finding of the avoid arrest aggravator (XVl-
R1512). The trial court further understood that the sole or
dom nant notive for the nurder nust be witness elimnation (XVI-
R1512-13). The trial ~court then correctly noted that this

aggravator was not allowed in WUbin v. State, 714 So.2d 411

(Fla. 1998) even though the victim saw the defendant’s face
because the facts show that this was a corollary or secondary
noti ve and not the dom nant one (XVI-R1513).

However, in the instant case the trial court ignored this
rule and found that the dom nant notive was w tness elimnation.
As previously noted, the trial court did so by engaging in
speculation and relying on facts that were not presented at
trial.

The facts in Ubin are sonewhat simlar to the instant
case. In Ubin three defendants went to Harley's Rack & Cue
poolroomwith a plan to rob the first person that wal ked out of
t he door. However, the first person to walk out of the door got
into his car and left before they could put their plan in
action. They followed the intended victimfor a few m nutes and

t hen abandoned that portion of the plan and returned to the
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pool room Upon their return Ubin was handed a book bag
containing a gun. A second person wal ked out and the other two
def endants drove behind the poolroom leaving Ubin to rob the
victim Nei t her co-defendant saw the shooting but both
testified that Ubin told them he shot the victim because the
victim “had bucked him and because he saw his face” Ubin at
413.

The Court overturned the trial court’s finding of this
aggravator on ground that the victim seeing the defendant’s face
was a secondary notive to the victim “bucking” the defendant.
Id. at 416. In overturning this aggravator the Court relied on

Cook v. State, 542 So.2d 964, 970 (Fla. 1989) in which the Court

found that the *“defendant shot instinctively, not wth a
calculated plan to elimnate [the victim as a wtness. The

Court also relied on Livingston v. State, 565 So.2d 1288, 1292

(Fla. 1988) in which the Court held that the statenent made by

t he defendant after shooting the first victim“now |I'"m going to
get the one in the back [of the store]” did not establish beyond
a reasonable doubt that witness elimnation was the sole or
dom nant notive in the shooting.

In the instant, case the trial court relied on these cases

to establish the correct rule of law, but then did not apply the

rule of the lawto the facts. In Ubin, Cook and Livingston the

defendant actually nade statenents that weither directly or
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inpliedly indicated that the defendant shot the victimin order
to elimnate a wtness. However, the Court overturned those
cases because the notive was not the dom nant notive. In the
instant case, there are no statenents to indicate the notive.
There are no witnesses at all to the actual shooting. No one
can say for sure what any notive was to the shooting nuch |ess
the dom nant notive. Not only did the trial court fail to rely
on the substantial conpetent evidence it also incorrectly
applied the rule of lawto the facts that it did find and filled
in the blanks with inperm ssible specul ation.

The trial <court attenpted to resolve this problem by

relying on Henry v. State, 613 So.2d 429 in which the defendants

robbed a store and tied up the victins which he both knew,
conpl eted the robbery and then killed them In that case, the
Court upheld the avoid arrest aggravator because the victins did
know the defendant, the robbery was conpleted and the victinms
wer e di sabl ed. Hence, through deductive reasoning, the Court
found that the only notive left would be to elimnate them as a
Wi t ness.

However, the facts of that case are different from the
facts in the instant case. Henry knew both victinms because he
wor ked at the place he was robbing. He hit both victins in the
head with a hammer and then tied up one of them He then doused

them both with gasoline. See also, WlIllacy in which the victim
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was considered to be disabled after being bludgeoned and having
her hands and feet tied. Wllacy at 694. In both of those
cases there were additional factors beyond being hit in the head
with a hammer that allowed the court to find that the victins
wer e di sabl ed. Again, in the instant case there was only one
blow to the head with the gun and no witnesses to tell us what
actual ly happened at the nonment the trigger was pull ed.

In the trial court’s factual findings for the instant case,
the court notes that the Appellant did not wear a nmask (XVI-
R1515). The trial court then notes that defendants did not
attenpt to conceal their identity and that the victimknew Ellen
Cuc (XVI-R1515). Again, the trial court erred by finding that
Ellen Cuc was in the house during the robbery. However, even if
she was these facts would not support finding this aggravator.
The mere fact that the victim mght be able to identify an

assailant is insufficient. Bates v. State, 465 So.2d 490, 492

(Fla. 1985). In Caruthers v. State, 465 So.2d 496 (Fla. 1985)

the Court recognized that the victinms recognition of the
appel l ant as custonmer did speak to the question of whether he
killed her to prevent a lawful arrest. However, the Caruthers
court went on to say that “ [t]he state does not w thout nore
establish this fact by proving that the victim knew her

assailant, even for a nunmber of years.” 1d. at 499. In the



instant case, the trial court itself noted that “the victim had
never net the Defendant before” (XVI-R1515).

The follow ng cases are instructive on what nust be proven
beyond the possibility of the victim recognizing the defendant.

In Rodriquez v. State, 753 So.2d 29, 50 (Fla. 2000) the

def endant knew the victim the defendant knew the victim was
home at the time he entered, arnmed hinself with a handgun, wore
| atex gl oves, the defendant told the co-defendants not to touch
anything, the defendant knew he had outstanding warrants and
would go to jail for a long time if caught, the defendant shot
the victim and ordered the co-defendant to shoot the other
victim each victimwas shot nore than once, one victimwas shot
with nore than two guns, and the defendant told the co-defendant
to make sure they are all dead.

In Jennings v. State, 718 So.2d 144, 150 (Fla. 1998) there

were multiple victins all of which were known by their killer;
the victinms were bound; the defendant’s did not wear a mask but
did use gloves to hide physical evidence such as fingerprints;
the defendant had previously stated if he ever conmtted a
robbery he would not |eave any wtnesses; and the manner of
killing (consecutive throat slashing) was not of a nature that
could be considered reactionary or instinctive and further
supports the finding that the domnant notive for killing at

|l east two of the victine was to avoid identification.
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In Derrick v. State 641 So.2d 378, 380 (Fla. 1994) the

def endant knew the victim and the defendant hinmself said that
the victim had to be killed to shut him up. This sane
confession was made to a friend and this statement conbined with
the fact that the victim was screamng at the tinme and thus
raised the risk of discovery were enough to find the avoid
arrest aggravator.

In Trease v. State, 768 So.2d 1050, 1056 (Fla. 2000) the

only additional factor besides the fact that the defendant knew
the victim canme from witness testinony that the defendant told
her that the victim had to be killed because he could identify
hi m

None of these factors are present in the instant case. In
fact, the only thing present is a glaring |ack of evidence
regarding any of the trial court’s findings. Because the tria
court did not rely on substantial conpetence evidence in making
its findings and because it incorrectly applied the |law to those
erroneous findings the avoid arrest aggravator should be

overt ur ned.
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| SSUE | | |

THE SENTENCE OF DEATH IS NOT
PROPCORTI ONAL TO OTHER SI M LAR CASES

The Suprenme Court of Florida has the role on direct appeal,
anongst others, to conpare the circunstances of any case, where
the death penalty is inposed, wth other capital cases. The
purpose of this review is to conduct a conparison of the
totality of the circunstances in this case to simlar cases
where the death penalty was not inposed to avoid “unusua

puni shments. Voorhees v. State, 699 So.2d 602 (Fla. 1997). The

death penalty is reserved for “only the nost aggravated” and the

“nost indefensible of crimes.” WIlians v. State, 707 So.2d 683

(Fla. 1998).

Proportionality review was described in Tillman v. State,

591 So.2d 167 (Fla. 1991) as follows: “Because death is a
uni que punishment, it is necessary in each case to engage in a
t houghtful, deliberate proportionality review to consider the
totality of circunstances in a case, and to conpare it wth
other capital cases. It is not a conparison between the nunber
of aggravating and mtigating circunstances.”

The requirenent that death be adm nistered proportionately
has a variety of sources in Florida law, including the Florida
Constitution’s express prohibition against unusual punishnments.

| d. It clearly is “unusual” to inpose death based on facts
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simlar to those in cases in which death previously was deened
inmproper. 1d. Mreover, proportionality review in death cases
rests at least in part on the recognition that death is a
uni quely irrevocable penalty, requiring a nore intensive |evel
of judicial scrutiny or process than would |esser penalties.
Id.

Proportionality review also arises in part by necessary
inplication from the mandatory, exclusive jurisdiction [the
Florida Supreme Court] has over death appeals. [d. The obvious
purpose of this special grant of jurisdiction is to ensure the
uniformty of death-penalty law by preventing the disagreenent
over controlling points of law that nay arise when the district
courts of appeal are the only appellate courts wth mandatory
appel l ate jurisdiction. Id. Thus, proportionality review is a
unique and highly serious function of the [Florida Suprene
Court] the purpose of which is to foster uniformty in death-
penalty law. Id.

The trial court found two aggravating factors. First, the
trial court found that the capital felony was conmtted while
the Defendant was engaged in or was an acconplice in the
comm ssion of or an attenpt to commt or flight after commtting
or attenpting to commt robbery pursuant to Fla. St at .
921.1415(d). The trial court also found that the capital felony

was commtted for pecuniary gain pursuant to 921.1415(f). The
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trial court properly recognized that both aggravators could not
apply and considered both aggravators as one pursuant to

authority in Francis v. State, 808 So.2d 110 (Fla. 2001).

The trial <court trial court also found the statutory
aggravator that the capital felony was conmmtted to avoid | awf ul
arrest pursuant to Fla. Stat. 921.1415(e).

The defense argued that statutory mtigator that the
Def endant has no significant history of prior crimnal history
pursuant to Fla. Stat. 921.141(a). The trial court found that
t he defense proved that the Appellant had two prior third degree
fel ony convictions. Both were separate convictions for grand
theft of a notor vehicle. The trial court assigned very little
weight to this mtigator (XVI-R1518).

The trial court assigned very mniml weight to the non-
statutory mtigator of cooperation with |aw enforcenent officers
(XVI - R1521) .

The trial court found that the defense proved that the
Appel I ant cane from a broken home. The Appellant’s parents were
di vorced and he was raised primarily by his uncle. The divorce
was difficult on the Appellant and his nother prevented him from
seeing his father. The trial court assigned little weight to
this non-statutory mtigator (XVI-R1521).

The trial court found that the defense proved that the

death of Appellant’s grandnother had an adverse effect on the
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Appel | ant because she hel ped raise the Appellant. The trial
court gave this mtigator little weight (XVI-R1521-22).

The trial court found that the defense proved that the
Appel  ant played football in high school and was a very good
player. This testinony also established that he was not viol ent
or in trouble and that he had noved to Jacksonville with his
not her and was unable to see his father in Ckeechobee. He stole
the car to drive to Ckeechobee to see his father. The tria
court assigned sone weight to this mtigator (XVl-R1522).

The trial court found that the defense proved the
Appel l ant’ s good behavior at trial and took judicial notice of
this fact. The trial court assigned little weight to this
mtigator (XVI-R1523-34).

The trial court rejected the age of the defendant at the
time of crime pursuant to Fla. Stat. 921.141(d). The trial
court found that the defense did not prove that the defendant’s
age was linked with sone characteristic of the defendant or the
crime such as significant enotional immaturity or nenta
probl ems ( XVI-R1518-19).

In summary, after nerging two of statutory aggravators into
one the trial court found 2 aggravators and 5 non-statutory
mtigators. The trial court’s ruling on the statutory
mtigators is unclear. As noted above, the trial court found

that the defense had proven that the defendant had no
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significant prior crimnal history and gave that statutory
mtigator very little weight ( XVI - R1518) . However, in
summarizing its findings the trial court said that there were no
statutory mtigating circunstances proven (XVI-R1525).

The facts of this case are that the Appellant and co-
def endants Anbria Ednonds and Paul Rosier consorted to commit a
Robbery upon Hilario Dom nquez. M. Dom nquez was known to sel
beer, cigarettes and other itens fromhis honme (VIII, T577). On
July 17, 2001, the Appellant and defendants approached the door
of the home of M. Dom nquez, knocked on the door, and when M.
Dom nquez opened the door they acted as if they wanted to buy
beer (VII11, T582). When the robbery becane apparent to M.
Dom nquez, he began to resist and a struggle ensued. The
Def endant hit M. Dom nquez on the head with the gun (VIII,
T583). The gun discharged, apparently an accidental and wld
shot, and M. Dominquez fell to the ground (VIII, T583). Co-
def endant Rosier went outside to see if anyone heard the shot
and then came back in and said “let’s go”. Rosier then ran and
left the two co-defendants in the house (VIII, T583). Co-
def endant Ednonds then took things fromthe honme and she ran out
of the house (VIII, T586). After |eaving the house, co-
def endant Ednonds heard a shot, turned around and saw that the
Appel l ant had shot the victimin the chest (VIII, T586). They

all then left the scene (VIII, T586).
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If the Court strikes the avoid arrest aggravator as argued

above then these facts are nore simlar to Terry v. State, 668

So.2d, 954 (Fla. 1996), Thonpson v. State, 647 So.2d 824 (Fla.

1994) and Sinclair v. State, 657 So.2d 1138 (Fla. 1995).

In Terry police responded to Mobil Gas and found the victim
dead in the store of area. On the floor of the store, the
police found a white knit cap with “Down Wth O P.P.” printed on
it along with a green plastic bag with the words “Foot Action”
printed on it. A red ski mask was found two bl ocks away. Id.
at 957.

A witness at trial testified that he was in the station’s
garage area and his wife was in the station’ s conveni ence store.
M. Franco | ooked up when he heard a voice say, “Don’t nove or
shoot.” A man in a red nask was pointing a small silver gun at
him M. Franco heard a screamand thirty seconds |ater a shot.
A second nman, who was not wearing a mask, energed from the
of fice.

The co-defendant Denon Fl oyd confessed and told police that
he and appellant were riding around |ooking for places to rob
and that the appellant had the guns and nmasks in the green and
white “Foot Action” bag. Fl oyd wore the red mask and had the
i noperable .25 caliber gun, and Terry wore the white “OP.P.”
mask and used the .38 caliber gun. Floyd held M. Franco in the

garage while Terry went to rob Ms. Franco. |d.

42



The Terry Court agreed that the nurder took place during
the course of a robbery. However, the Court could not determ ne
the circunstances surrounding the actual shooting. The Court
noted that there was evidence that this was a “robbery gone bad”
but then went on to say that “in the end, though, we sinply
cannot conclusively determne on the record before us what
actually transpired i mediately prior to the victimbeing shot.”
Id. at 965.

This is exactly the dilemma in the instant case. In the
i nstant case, no one saw the actual shooting. The notives for
t he actual shooting are drawn from circunstantial evidence and
specul ation. Likewise, in Terry no one saw that actual shooting
ei t her.

Terry also mrrors the instant case when conparing the
aggravators and mitigators. As in the instant case, the Terry
court found that the capital felony was commtted during the
course of an arnmed robbery/pecuniary gain. Id. at 9665. The
trial court had previously found the statutory aggravator of a
prior violent felony or a felony involving the use or threat of
viol ence to the person. However, this aggravator was stricken
on appeal leaving only the capital felony was conmitted during
the course of an arned robbery/pecuniary gain as the only

remai ni ng aggravator. |Id.
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In Terry the defendant waived the statutory mtigator found
in Fla. Stat. 921.141(6)(a), that the defendant has no
significant history of prior crimnal activity. 1d. Therefore,
mrroring what the trial court in the instant case seened to
have finally decided about this statutory mtigator.

In Terry, as in the instant case, the court rejected
Terry’'s age of 21 years as a statutory mtigator because there
was no evidence that Terry's nental or enotional age did not
match his chronol ogical age and his age, standing alone, was
insignificant. 1d.

In Terry, the trial court found no statutory mtigators and
rejected Terry’'s mnimal non-statutory mtigators. I d. Thi s
too, closely mrrors the instant case in which the trial court
appears to have either rejected all statutory mitigators or at
the very |l east assigned the past crimnal history mtigator very
little weight. However, in the instant case, the trial court
did find 5 non-statutory mtigators even though it assigned
little weight to each.

Finally, the Terry court conpared that case with Sinclair
and Thonpson and found that the circunmstances were insufficient
to support the inposition of the death penalty. [1d. at 966. The
Terry court concluded that the circunstances of that case did

not nmeet the test laid down in State v. Dixon, 283 So.2d 1, 8

(Fla. 1973), “to extract the penalty of death for only the nost



aggravated, the nobst indefensible crimes” and vacated the
sentence of death. Id.

In Sinclair Kristine Pellizze was awakened by a |oud bang
at her home and found that a taxicab had smashed into her garage
door. She observed a nman slunped over in the driver’s seat with
his head hanging out the car w ndow. Pellizze called 911 and
paranedi cs found that the man had been shot. Sinclair at 1139.

At trial, Sinclair testified that he sumpned a cab to take
him to his nother’s hone. He further testified that he never
intended to pay the cab fare and was going to run fromthe cab.
He admitted that he carried a |oaded .22 caliber handgun in his
pocket to scare the victim as Sinclair left the cab. He
admtted to firing the gun in the cab and that the cab driver
was shot in the head. Although Sinclair denied taking any noney
from the driver, other testinony revealed that the driver had
collected $61 plus tips and that this nobney was never found
Id.

As in the instant case, the Sinclair trial court merged as
one circunstance the aggravating circunstances of rmurder
commtted for pecuniary gain and nurder while engaged in the
conm ssion of a robbery. 1d. at 1143 (footnote 1). And, as in
the instant case, the trial court gave little or no weight to
the non-statutory mtigators that Sinclair cooperated with the

police and that Sinclair was raised without a father. I n
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addition, the trial court found that Sinclair had a dull, nornal
intelligence level. 1d. (footnote 2).

After making these findings, the Sinclair trial court
i nposed a sentence of death, which was then vacated by the
Florida Suprene Court. In vacating the sentence of death, the
Court conpared this case to Thonmpson in which the only valid
aggravator was that the nurder was commtted in the course of a
robbery. 1d. at 1142. The Court noted that the mtigators in
Sinclair were not as significant as in Thonpson but found that
there were mtigators nonetheless and held that a sentence of
death woul d be a disproportionate sentence. 1d.

Finally, in Thonpson the defendant walked into a Subway
sandwi ch shop in Pensacola, conversed with the attendant, Carl
Lenzo, and then shot him in the head. Marilyn Coltrain was

eating a sandwch in her car in front of the shop and saw

Thonpson enter the shop and converse with the clerk. When
Coltrain | ooked away briefly, she heard a “pop,” |ooked up and
saw Thonpson standing over the clerk, who had been shot. She

and Thonpson | ooked directly at each other and then she started
her car and drove away. Thonpson at 825.

Anot her wi tness, Edward Faul k, walked to within a few feet
of the store and saw Thonpson cone out of the shop carrying a

gun. Thonmpson pointed the gun at Faulk and then ran away.
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Thonmpson was arrested nonments after the shooting and $108 was
found on his person. Id.

The trial court found the following four statutory
aggravators: 1) that Thonpson commtted the mnurder while under
sentence of inprisonnent; 2) that he commtted the nurder during
the course of a robbery; 3) that he commtted the nmurder to
elimnate a wtness; and 4) that he commtted the nmurder in a
cold, calculated, and preneditated manner. 1d. at 826.

As mtigators the trial court found the following 7
mtigators: 1) Thonpson was a good parent and provider; 2) he
had exhibited no violent propensities prior to the killing; 3)
he received an honorable discharge from the Navy; 4) he
mai ntai ned regular gainful enploynent; 5)he was raised in
church; 6) he possessed sone rudinentary artistic skills and 7)
he had been a good prisoner and has not been a discipline
pr obl em

On appeal the court struck three of the four aggravators
including the aggravator that he conmitted the robbery to
elimnate a witness. The Court then went on to say that “having
struck three aggravating circunstances, this |eaves a single
aggravating circunstance to support the death penalty, i.e., the
murder was conmtted in the course of a robbery. W have in the
past affirnmed death sentences that were supported by only one

aggravating factor, but those cases involved either nothing or
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very little in mtigation. The present case, in contrast,
involves significant mtigation, as docunented in the record.”
|d. at 827. The court then vacated the sentence of death. 1d.

It is not just the circunstances of Terry, Sinclair and

Thonpson that are simlar to the instant case. The aggravators
are simlar and in some cases the mtigators are strikingly
simlar as well. To inpose a sentence of death in the instant
case when it was vacated in these three cases would clearly be
di sproportional . Therefore, the sentence of death should be

vacated in the instant case as well.
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| SSUE | V

THE DEATH PENALTY WAS | MPROPERLY | MPOSED BECAUSE
FLORI DA” S DEATH PENALTY STATUTE |I'S UNCONSTI TUTI ONAL

Section 775.082 of the Florida Statutes provides that the
| mposition of the death penalty is prem sed upon the findings of
the court. Section 921.141 provides for a penalty phase in
which the jury provides an advisory opinion to the court which

is not binding on the court. In Ring v. Arizona, 536 US. 584

(2002), the United States Suprene Court held the Arizona death
penalty statute to be unconstitutional because it is the jury,
not the judge, who should inpose a death penalty. In Walton v.
Arizona, 497 U S. 639, 648 (1990), the Supreme Court stated ‘[ a]
Florida trial court no nore has the assistance of a jury's
findings of fact with respect to sentencing issues than does a
trial judge in Arizona.”

The Appellant filed a notion on this issue below (Il-R201-
03). The trial court denied the notion and the argunent was
renewed during the penalty phase portion of the trial. The
argunents made herein and the precedent relied upon are
i ncorporated herein by reference. Since the statute upon which
the Defendant’s sentence was inposed is unconstitutional, the
death penalty could not properly be inposed. By inposing the
death penalty in this case, the Appellant’s rights under the

Fifth, Si xt h, Ei ght and Fourteenth  Amendnents to the
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Constitution of the United States were viol at ed. Therefore, the

sentence of death nust be reversed.
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CONCLUSI ON

Based upon t he f or egoi ng ar gunent , reasoni ng and
authorities Christopher Dale Jones, Appellant, respectfully

requests this Court to grant himrelief as foll ows:

As to Issue | — reversal of conviction with remand for a
new trial.
As to Issue Il, IlIl and IV — vacate the death sentence and

remand for resentencing.
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