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PRELI M NARY STATEMENT

The record on appeal consists of the original record
containing 26 volunes, a supplenental record containing 2
vol umes. References to the original record will be
desi gnated by vol une nunber, followed by either an “R’ or
“T" and the appropriate page nunber. References to the
suppl enental record wll be designated “S’ and the vol une
nunber, followed by either an “R’ or “T” and the
appropri ate page nunber.

The prefix “T” indicates transcript fromthe trial
itself. The prefix “R indicates docunents filed with the
clerk, transcript of pretrial hearings, transcripts of the
Spencer hearing and transcript of sentencing hearing. The
Appellant’s initial brief will be designated by the synbol
“IB”, followed by the appropriate page nunber(s) and the

State’s reply brief will be by “RB” and the page nunber(s).



REQUEST FOR ORAL ARGUMENT

M. Jones has been sentenced to death. This Court has
not hesitated to allow oral argunent in other capital cases
ina simlar posture. A full opportunity to air the issues

t hrough oral argunent woul d be nore than appropriate in
this case, given the seriousness of the clains involved and
the stakes at issue. M. Jones, through counsel,

accordingly urges that the Court permt oral argunment.
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ARGUVENT

| SSUE | - THE TRI AL COURT COW TTED REVERSI BLE ERROR BY
ALLOW NG HEARSAY TESTI MONY BY STATE W TNESS AMBRI A EDMONDS

The State contends that this issue is waived because
it was not properly preserved for appeal. However, the
trial court granted the defense’ s continuing objection to
all of the proposed testinony of Ednonds and as such
preserved the matter for appeal (VIII-T558). The State al so
argues that the Appellant waived his right at trial by
conceding to the adm ssion of generalized statenents. This
an absurd cl ai mbecause it is the crux of the issue at
stake. If the witness nade the generalized statenents
contenpl ated by the stipulation, there would be no issue.
In addition, the initial appellate brief properly states
and preserves the issue for which it seeks relief for the
Appel lant. The State inproperly relies upon Duest V.
Dugger, 555 So.2d 849, 852 (Fla. 1990) to bolster their
argurment that the Appellant sinply referenced his conpl aint
wth the court, but failed to outline it. The Duest Court
contended that an Appellant nmay not refer to argunents in
his or her notion for post conviction relief, but rather
must have a further “elucidation”. Id. The initial brief

clearly states that:



Ednmonds was then allowed to testify to detailed
statenents all eged to have been made by Pau
Rosier and Ell en Cuc as they planned the robbery
(VI'11-576-590) (enphasis added).
The brief further goes on to explain what these
conversations entailed and the dynamcs of the situation
they occurred wthin. This not only neets the standard set
forth by the Duest Court, but also satisfies the State’s
second conplaint that there were no citations referencing
the record in the initial brief; see the reference to
transcript VII1-576-590. (RB 15)

It is the Appellant’s contention that the trial court
abused its discretion by allow ng Ednonds’s testinony to be
admtted when it constituted hearsay evidence and was
highly prejudicial to the defense. The State cites Trease
t o descri be what constitutes such an abuse, but they never
rebut the fact that this case neets this standard. Trease
v. State, 768 So.2d 1050, 1053, n.2 (Fla. 2000), citing

Huff v. State, 569 So.2d 1247, 1249 (Fla. 1990) Ednonds’s

testinony essentially cleared her and two of the co-

def endants of the actual shooting by not only attesting to
the events surrounding the incident, but to detailed
statenments made by the co-defendants. In addition, the

State was permtted to rebut the defense theory that the



def endant stayed in the car during the robbery and was
unaware of the incident through their reliance on this sole
W tness. The decision by the court to admt this testinony
Wi t hout testing Ednonds’ s recol |l ection of others’
statenents through vigorous cross-exam nation of the actual
speakers is an arbitrary, fanciful, and unreasonable action
as outlined by Trease.

The State reiterates that the trial court permtted
such testinony on the grounds that it nmet Sec. 801.6 of the
2000 Edition of Florida Evidence. However, the Appell ant
does not refute the merit of these grounds, but rather
argues that they can only neet the standard of proving the
state of mnd of a person when the testinony is factually
based. (IB 13) This is detrinental to the State for two
reasons: (1) proving that the testinony is factually based
constitutes hearsay and (2) Rosier and Cuc are the only
i ndi viduals who could testify to the validity of the
testinmony. As a result, it is clear that the court erred in
ei ther allow ng hearsay evidence to be admtted or in
admtting highly prejudicial testinony concerning the
def endant’ s supposed state of mnd by a witness who had a
vested interest in the outconme of the case.

The State recants the testinony by Ednonds in an

effort to illustrate that the defendant’s state of m nd was



one of being aware that a robbery was planned, however,
this is irrelevant to the issue at hand. The Appel |l ant does
not argue that testinony eliciting one’s state of mnd is
i nadm ssi bl e, but that the testinony at hand does not neet
this standard. Even if it does, the testinony is highly
prejudicial and therefore still constitutes a reversible
error on the part of the court. This recantation of
testinmony actually hel ps the Appellant’s case in that the
State illustrates that the statenents to which the w tness
is testifying about are solely those of Paul Rosier and
Ell en Cuc. When asked if the defendant partook in the
conversation, Ednonds replies:

| believe he said that, “ | hope the man got

noney because | hope we’re not going on a bl ank

trip.” (MI11-T579) (enphasis added)
In addition to the defense not being able to test the
validity of such a claimthrough cross-exam nation of the
i ndi vi dual s maki ng the statenents, Ednonds, herself, shows
hesitation in answering the question before her. Finally,
the defendant’s testinony at trial contradicts the
witness's clains. As a result, the Appellant was deprived
of his theory of defense based upon the inadm ssible,
prejudicial testinmony of a single witness whose own |iberty

i nsof ar as she cooperated with the State was at stake. The



State contends that the Appellant could still provide a

def ense on the grounds of cross-exam ning w tnesses and/or
subm ssion of his own testinony, but it is exactly these
two avenues that were disrupted as a result of this error
by the court. The witnesses that could rebut Ednonds’s
testi nony never testified and the Appellant’s own testinony
was tainted based on the inadm ssi bl e hearsay evi dence.

The State continues by relying upon King, Duncan, and

Taylor to prove the admssibility of the testinony. They
claimthat an out-of-court statenent offered to prove the
state of mnd of the person who heard the statenent is not
hearsay because it does not seek to prove the truth of the

statement. King v. State, 684 So.2d 1388 (Fla.1% DCA 1996);

Duncan v. State, 616 So.2d 140 (Fla.1% DCA 1993); and

Tayl or v. State, 601 So.2d 1304 (Fla.4'™ DCA 1992) However,

the State fails to address the Appellant’s claimthat the
present case is wholly distinguishable. In those cases, the
State was obliged to prove that the defendant had guilty
know edge of the crine and thereafter, the defendants
attenpted to introduce excul patory statenents to prove that
they didn’'t know what they were doing was a crine. In the
present case, the State need not prove that the defendant
had guilty know edge of the crinme; therefore these cases

are m splaced. The Appellant agrees with the State in that



a statenment may be offered and admtted on grounds ot her
than proving the truth of the matter asserted. Foster v.

State, 778 So.2d 906, 915 (Fla. 2000) citing WIllians v.

State, 338 So.2d 251 (Fla.3d DCA 1976) However, the King

Court cites State v. Baird to show that “an out -of - court

statenment which is offered for a purpose other than proving
the truth of its contents is adm ssible only when the
pur pose for which the statenment is being offered is a
material issue in the case”. 572 So. 2d 904 (Fla. 1990)
(enmphasi s added) The state of m nd of the defendant is not
a material issue in this case, but rather, is only relevant
for purposes of the State admtting Ednond’ s testinony. As
a result, these cases do not support the adm ssibility of
Ednond’ s testi nony.

The State argues that the Appellant’s references to
Dani els is distinguishable in that the Daniels Court
adm tted such evidence for the purposes of proving a
| ogi cal sequence of events, not a state of mnd, and that
the comments weren’'t made in front of the defendant.

Daniels v. State, 606 So.2d (Fla.5" DCA 1992) Firstly, both

cases address the adm ssion of testinony where statenents
wer e made by anot her person for a purpose other than
proving the truth of the matter. The exact purpose of their

adm ssion is irrelevant, it is only inportant that they



were not used to prove the validity of the statenents nade.
In addition, the issue at hand is that the Daniels Court
contended that a nore general statenent, in contrast to a
detailed statenent, is better practice and this standard
shoul d not oscillate based upon whether or not the

Appel  ant was present. |d.

Finally, the State argues that even if an error was
committed, it would not have affected the outcone of the
case. The State contends that the witness's statenents did
not prove any of the elenents of the crines charged and
therefore had a negligible effect on the jury verdict.
However, there is no proof of the State’s contentions. It
is not the court’s prerogative to play a guessing gane at
what the jury would have decided if the inadm ssible
testinony was properly precluded fromtrial. This court
should rule solely based on the fact that the Appellant’s
constitutional rights were violated. The court all owed
i nadm ssible testinony by a highly prejudicial witness into
the trial. In addition, the witness testified to statenents
made by ot her individuals whomthe defense did not have the
opportunity to cross-examne. This is clearly not a
harm ess error and as such, the case should be remanded for

a newtrial.



| SSUE I1- THE TRI AL COURT ERRED BY | MPROPERLY | MPCSI NG THE
AVO D ARREST AGGRAVATOR

I n assessing an appeal, this court has the duty to see
if the right rule of |aw was applied and, if so, whether
conpetent, substantial evidence supports its consensus.

Wllacy v. State, 696 So.2d 693,695 (Fla.1997); Hurst v.

State, 819 So.2d 689, 695 (Fl a. 2002) The State never refutes
the Appellant’s contention that the rule of |aw was

m sapplied, but rather only argues that there is conpetent
substanti al evidence to support such an aggravator. The
Appel I ant has reviewed the history of such an aggravator to
show that the trial court |owered the standard under which
it should evaluate such incidents. The standard of proof

set by this court in Ubin v. State, 714 So.2d 411, 415

(Fla.1998) is that “the proof nust denonstrate beyond a
reasonabl e doubt that the victimwas nurdered solely or
predom nantly for the purpose of witness elimnation”. The
State may not specul ate about such a conclusion nor may the
trial court infer that such a standard has been net when

the State has failed to nmeet its burden. Consalvo v. State,

697 So.2d 805, 819 (Fla.1996); Robertson v. State, 611

So.2d 1228, 1232 (Fla. 1993) Furthernore, the nere fact
that the victimknows the defendant and could identify him

or her is insufficient to prove this aggravator. Hurst at



696. Not only does this case not neet this standard, but
the facts are | ess nenacing than Hurst because the victim
didn’t know the defendant. The trial court was clearly
negligent in applying the right rule of Iaw and as such the
aggravat or shoul d be overturned.

The State clains that the avoid arrest aggravator
shoul d stand based upon 3 grounds: (1) the robbery was over
and the victimwas incapacitated; (2) the defendant knew
the victimknew a co-defendant and could therefore identify
him and (3) the victimwas di sarned. The State contends
that the court found conpetent, substantial evidence to
support these 3 suppositions that woul d prove the
aggravat or beyond a reasonabl e doubt.

For purposes of proving howill-supported such
prem ses are, we can group together contentions one and
three. None of these clainms can be verified by conpetent,
substanti al evidence for the sole fact that no one was
witness to the actual shooting. There are w tnesses who
testified that the victimstruggled fromthe onset of the
robbery, but there are no witnesses who can testify to his
deneanor directly before or during the shooting. It is
entirely possible that the shooting occurred as a result of
the initial struggle being renewed. However, there is no

conpetent, substantial evidence supporting either



contention because no one w tnessed the shooting. As a
result, the trial court has specul ated as to what actually
occurred in the mdst of the State not neeting its burden
of proof. This inference is exactly the type of harnfu
error that this court has fought against in devising its

standard of proof. See Consal vo and Robert son.

The State argues that Dr. Diggs’s testinmony shows that
the victimwas incapacitated as indicated by the blows to
hi s head and his positioning on the ground. However, this
is wholly subjective. Even an expert’s testinony as to the
nunber of blows to a victims head cannot attest to how
that particular victimendured such trauma. I n addition,
one’s positioning on the ground does not refute the fact
that a verbal, if not physical, struggle could have
devel oped fromthis position, thus instigating the
shooting. W cannot know the details w thout there being a
wi tness to the actual shooting, and there is none. As such,
any explanation of the events is nmere specul ation.

The State also reiterates the trial court’s reliance

upon Wllacy v. State, 696 So.2d 693 and Henrey v. State,

613 So.2d 429 (Fla. 1992) to illustrate that this
aggravat or has been appropriately applied in cases where
t he defendant is incapacitated. The Appell ant has argued

that these cases are distingui shabl e because both victins

10



were incapacitated through tethering or binding their
linmbs. The State argues that this nmakes no difference
because they were still “incapable of thwarting his

(def endant’s) purpose”. See WIIlacy. However, the Appell ant
again reiterates the fact that there was no witness to the
shooting; therefore, there is no guarantee to this
circunstance. As such, the trial court can only infer that
the killing was not retaliatory, reactionary, nor
instinctive and this is not a permssible neasure for
uphol di ng the aggravator. See Robertson. The State

additionally cites Thonpson v. State, 648 So.2d 692

(Fla.1995) as a less factually based case where the
aggravat or was uphel d. However, the State clains that the
case at hand is nore factual because of Ednond’ s
“eyewi tness testinony”. (RB 42) However, Ednonds was not a
witness to the actual shooting, therefore this claimis
just false. In addition, this case is distinguishable
because the victinms knew the assailant personally in
Thonpson and there is no definitive link to the defendant
in the present case.

The State also attenpts to indicate that the renoval
of the victims rifle fromthe prem ses by co-def endant
Ednonds adequately disarns the victim However, the State

exaggerates the standard agai nst which the Appellant clains

11



t he aggravator is wongly based. Al the Appellant nust
show i s that avoiding arrest was not the dom nant or sole
factor for the shooting. See Urbin. (enphasis added) There
is no need to show that the cause or instigator was sone
significant threat or struggle, but just that sone other
factor was the dom nant cause. This has clearly been
denonstrated by the Appellant.

I n addressing the second contention, the trial court
fal sely clained that on nore than one occasion Ellen Cuc
was present in the house during the time of the robbery.
They first state “They went back to their car and then
returned to the victinmis front door where they forced
t hensel ves into his home to rob himat gunpoint.” (XVI,
R1515) In addition, the court found that “The Defendant
forced the victimon his knees at gunpoint while the
ot hers- Ellen Cuc, Paul Rosier, and Anbria Ednonds- robbed
hi mof his cash.” (Xvl, R1515) Finally, the court stated
that “He (the victin) was outnunbered by four to one..”
(XVlI, R1515) Based on the foregoing acclainmed facts, the
court found that since the victimknew and could identify
Cuc who partook in the robbery, he could identify the
defendant. This blatantly false conclusion was the basis
upon which the court ruled in respect to the aggravator.

The State’'s circunstantial evidence contradicts the

12



testinmony given at trial by both Ednonds and Jones and
t herefore does not neet the court’s standard of being
conpetent or substantial.

The State argues that the court correctly concl uded
that Cuc was involved in the robbery. They state that her
reconnai ssance m ssi on beforehand and her sentencing prove
such an involvenent. Firstly, the victi mwas unaware that
the two encounters with Cuc in regards to buying a beer and
inquiring into whether or not blacks could buy beer were
related to the robbery. An average person woul d not assune
such a link and there is no evidence indicating that the
victimdid. In addition, Cuc’s sentence does not support
this contention. The victimwas unaware of all of the
evi dence upon which the jury convicted Cuc with and
therefore he could not have reasonably concl uded that she
was i nvolved on the sane grounds. The victimdid not know
t he defendant and could not even draw a reasonable |ink
bet ween any of the acconplices known to himand the
defendant. Therefore, there is no conpetent, substantia
evi dence that begins to neet or exceed the standard of
proof established in Hurst.

The State cites various cases to illustrate that there
are instances in which this court has upheld the

aggravator, even when the victimwas unknown to the

13



defendant prior to the crine. However, these are wholly

m spl aced. The State first cites Routly v. State, 440 So.2d

at 1264, but in this case the “the defendant knew that the
vi ctim knew himand could | ater provide the police with his
identity.” In addition, the Routly Court actually

di stingui shes their case fromthose in which the events

| eading up to the shooting are unknown, whose notive cannot
be determ ned, and which shoul d not be specul at ed about.

ld. citing Menendez v. State, 368 So.2d 1278 (Fl a. 1979).

The Routly Court explicitly states that in those cases
there is no saying whether or not a struggle ensued and was
t he cause of the shooting, therefore we cannot infer such
ci rcunst ances and apply the aggravator. The State next

cites Burr v. State, 466 So.2d 1051 (Fla.1985) that is

clearly distinguishable fromthe present case in that the
trial court based the aggravator on the pattern of
robberies and shootings that the defendant had commtted in
an effort to continue his ranpage by elimnating w tnesses.
There is no pattern of such negligence in the present case.
Additionally, the court’s reasoning in Martin and Giffin

is wholly inconclusive. Martin v. State, 420 So.2d 583

(Fla.1982) and Giffin v. State, 414 So.2d 1025 (Fl a.1982)

There is no indication to the reasons why the court upheld

t he aggravator, therefore they cannot adequately support

14



the State’s case. In both cases, the assailants went beyond
a nere robbery and ki dnapped their victins and comm tted

ot her viol ations against them before eventually shooting
them The drastically different incidents indicate that the
reasoni ng of the court is probably distinguishable fromthe
present case. In addition, this court has held that the
mere fact that the victimmght be able to identify an

assailant is insufficient. Bates v. State, 465 So.2d 490,

492 (Fla. 1985)

The Appellant further cited cases in which other
el enents contributed to the finding of the aggravator in an
effort to survey the facts |eading to such rulings. See

Rodri gues v. State, 753 So.2d, 50 (Fla.2000); Jennings V.

State, 718 So.2d 144, 150 (Fla.1998); Derrick v. State, 641

So.2d 378, 380 (Fla.1994); and Trease v. State, 768 So.2d

1050, 1056 (Fla.2000) The State m shandl ed these cites by
stating that they are distinguishable and wholly irrel evant
in that the victinms knew the assailants and that there need
not be a statenment as to the defendant’s intent. The
Appel | ant expressly agrees with the State, but only offered
t hese cases to show other elenents that the trial court
coul d consider. Since both sides agree that these el ements
are not present in the instant case, we need not eval uate

them any further. In fact, there is no substantial,

15



conpet ence evi dence supporting the avoid arrest aggravator
and wi thout speculating as to the notive the trial court
coul d not have found such evidence. As such, the Appell ant
asks that this aggravator be overturned.
| SSUE 11l - THE SENTENCE OF DEATH |I'S NOT PROPORTI ONAL TO
OTHER SI M LAR CASES

The Appellant contends that after striking the avoid
arrest aggravator, a proportionality review would show t hat
the death penalty is not the proper punishnent. The State
cites several cases against this claim but all are
di stingui shable fromthe case at hand. The State relies

upon Sliney v. State, 699 So.2d 662 (Fla.1997) as the nost

anal ogous case, however it is wholly distinguishable.
Sliney was accused of preneditated first-degree nurder and
robbery with a deadly weapon in addition to felony nurder.
Al so, the Sliney court maintained the avoid arrest
aggravator. Finally, the court noted that the incident was
so particularly brutal that they granted an upward
departure on the robbery charge to life in prison
Qobviously these differences set Sliney s case apart from

t he present and do not disprove the disproportional

argunent. Pope v. State, 679 So.2d 710, 716 (Fla.1996) and

Ceralds v. State, 674 So.2d 96, 105 (Fla.1996) are also

di stingui shed on the grounds that they include additional

16



aggr avators that woul d obviously nake the death penalty

nore proportional. The remaining cases of Evans v. State,

838 So.2d 1090, 1097, 1098 (Fla.2002), Shellito v. State,

701 So.2d 837 (Fla.1997), Melton v. State, 638 So.2d 927

(Fla.1994), Hayes v. State, 581 So.2d 121 (Fla.1991), and

Young v. State, 579 So.2d 721 (Fla.1991) are al

di stingui shabl e on the grounds that they do not have the
sanme aggravators and actually have |l ess mtigation. The
Appel I ant acknowl edges the fact that this reviewis not a
conpari son of the nunber of mtigators versus aggravators,
but rather | ooks at the “totality of the circunstances in a
case.to conpare it with other capital cases”. Porter v.
State, 564 So.2d 1060, 1064 (Fla.1990); See al so

Fitzpatrick v. State, 900 So.2d 495, 526 (Fla.2005).

However, if the circunstances, for exanple the aggravators
and mtigators, that are taken into account are not
simlar, then the cases are not conparative. The Appell ant
even understands the breadth of mtigators that can be
taken into account, so would reason that at the very | east
t he aggravators should be the sane, and this is not the
case.

The Appellant nmaintains that case laww Il illustrate
t he di sproportional nature of the death penalty if the

avoi d arrest aggravator was struck. Terry v. State, 668
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So.2d, 954 (Fla.1996) is a conparable case in which the
totality of the circunstances was insufficient to inpose
death. The State argues that this case is distinguishable
based upon their argunents in section two, but this issue
is null and void. (RB 54) The Appellant only asks the court
to anal yze the proportionality of his sentence if the avoid
arrest aggravator is struck, which would show that the
State’s argunent in section two is without nmerit. However,
assum ng arguendo, there was no witness to the actual
shooting, therefore the court cannot determ ne, w thout
specul ati on, whether this was a robbery gone bad or what

t he noti ve behind the shooting was. As the Terry Court has
stated, the inconclusive nature of the shooting is reason
enough to overturn the death penalty. Id. at 965. In
addition, the State concedes that the court’s consideration
of an aggravator of an arned robbery/pecuniary gain in
conjunction with no statutory mtigators and little wei ght
to any non-statutory mitigators mrrors the case at hand.
The court should therefore consider the fact that the Terry
Court found that these set of circunstances do not neet the

standard set out in State v. Dixon, 283 So.2d 1, 8 (Fla.

1973), “to extract the penalty of death for only the nost
aggravated, the nost indefensible of crimes” and as such

overturned the sentence of death. |d.
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Both Sinclair v. State, 657 So.2d 1138 (Fl a.1995) and

Thonpson v. State, 647 So.2d 824 (Fla. 1994) are conparabl e

in that the only aggravator found was that the felony

mur der was for pecuniary gain and little to no wei ght was
given to the mtigation. The State argues that both cases
are distinguishable in fact because substantial weight was
given to sone of the mtigating circunstances, however, the
Appel | ant cont ends that when taking all 7 of his mtigators
into account that the totality of the circunstances would
remai n anal ogous. In addition, the State argues that
Thonpson is distinguishable on a factual basis. However,
the State is once again speculating and refusing to admt
that there were no wtnesses to the events i medi ately
prior to and during the shooting itself, as in Thonpson.
The State concludes by citing sone cases in which the death
penalty was uphel d when only one aggravat or was found and
where the mtigation was given little weight. See Bl ackwood

v. State, 777 So.2d 399 (Fla.2000); Burns v. State, 699

So.2d 646 (Fla.1997); and Ferrell v. State, 680 So.2d 390.

However, none of the aggravators are equivalent to the one
at hand and therefore these cases are not conparabl e since
each aggravator, in light of the total circunstances, is

subj ectively given different weight.
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| SSUE | V- THE DEATH PENALTY WAS | MPROPERLY | MPOSED BECAUSE
FLORI DA’ S DEATH PENALTY STATUTE IS UNCONSTI TUTI ONAL

The State first argues that this issue should not be
addressed because it was not properly preserved for appeal.
However, the Appellant’s reference to the notion and its
| ocation within the record suffices in preserving the
i ssue. The Duest standard only asks for further
el uci dation, which is found in the notion referenced in the
initial brief in Volunme I1- R201-3 of the record. See |B49;

Duest v. State, 555 So.2d at 852 In addition, the Appellant

explicitly stated that the notion holds that “Since the
statute upon which the Defendant’s sentence was inposed is
unconstitutional, the death penalty could not be properly

i nposed.” (1B 49) The purpose and support dictated in the
nmotion is sufficiently elucidated in this statenent, and as
such, has been properly preserved for purposes of this
appeal . Additionally, it is ridiculous to claimthat this
is insufficient when the State continuously references the
record through citing in their reply. If this is an

i nproper node of reference, then the State is equally

cul pable. In addition, the State clains that the issue is
not preserved because the Appellant did not cite the status
of the notion as per the trial court. However, the initia

brief plainly states that “the trial court denied the
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notion and the argunent was renewed during the penalty
phase portion of the trial”. (1B 49)

The Ring court declared that the death penalty was
unconstitutional because the jury only nmade a
recomendati on of death and the judge nmade the final ruling

in a hybrid system R ng v. Arizona, 536 U S. 584 (2002);

See VI1-R201. As a result, the judge was the arbiter of
facts to the extent that he found certain aggravating
circunstances that supposedly called for the death penalty.
VI1-202 In instances where the penalty exceeds that which
woul d be given based upon the facts in the case, the jury
must find that fact beyond a reasonabl e doubt. VII-R202

The State continues by citing exanples of
constitutional provisions of the death penalty that have
not been explicitly questioned by the Appellant in an
effort to show the penalty’s legitinmacy. However, the
consequent of the Appellant’s narrowmy tailored argunent is
ruling that the death penalty is unconstitutional, thus
maki ng the ot her aspects of it irrelevant for review

Finally, the State argues that this court has rejected
chal | enges under Ring for simlar cases. (RB 61) However,
the State only cites cases where a prior violent felony was

taken i nto account. See Robinson v. State, 865 So.2d 1256,

1265 (Fl a.2004) and Banks v. State, 842 So.2d 788, 793
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(Fla. 2003) These cases are clearly distinguishable fromthe
Appellant’s in the make-up of the aggravating
circunstances. As a result, the Appellant maintains that
the death penalty is unconstitutional on 6'" Amendment

gr ounds.
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CONCLUSI ON

Based upon the foregoing argunent, reasoning and
authorities Christopher Dal e Jones, Appellant, respectfully
requests this Court to grant himrelief as foll ows:

As to Issue | — reversal of conviction with remand for
a new trial

As to Issue Il, Ill and IV — vacate the death sentence

and remand for resentencing.
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