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PRELI M NARY STATEMENT

The Appellant, WIlliam Taylor will respond to Issues
1, 111, 1V, and VI of the Answer Brief. M. Taylor wl
rely wupon the arguments and citations of authority
contained in the Initial Brief regarding Issues | and V.
M. Taylor further reaffirnms all argunments and citations of
authority as contained in the Initial Brief for Issues II-
IV, and VI as well.
ARGUVENT
| SSUE 11

THE SENTENCE OF DEATH IS DI S-

PROPORTI ONATE I N THI S CASE AS

TH S I'S NOT THE MOST AGGRAVATED

AND LEAST M Tl GATED OF MJURDERS

In his Initial Brief, M. Taylor argued that the trial

court erred in inposing a death sentence in this case
because death was not a proportionate penalty. In this
case the trial court found three aggravating factors: prior
violent felony conviction, on felony probation, and that
the nurder was commtted for pecuniary gain.(V8, RL315-
1316). The trial court found numerous mtigating
ci rcunst ances existed. The trial court determ ned that
“some” evidence of nental or enotional disturbance existed

in this case and assigned sone weight to that mtigating
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ci rcunstance. Four additional mtigating circunstances were
accorded sone weight by the trial court: psychol ogica

trauma due to abuse and neglectful treatnent M. Taylor’s
during formative years; psychol ogi cal trauma due to
deprivation in parental nurturing; docunented history of
early evidence of learning disabilities, attention deficit
di sorder, and problenms with social interaction; and a
hi story of substance abuse dating to preteen years. Seven
additional mtigating circunmstances were found and given
nodest, little, mnimum or slight weight by the trial
court. The trial court further noted that M. Taylor had
neurol ogi cal inpairnents that affect his ability to contro

his inpulses and that he has neurological inpairnent in the
frontal |obe and tenporal |obes of his brain which inpair
function and affect his behavior, although not rising to
the | evel of neurol ogical damage. (V8, R1322)

The State counters that the sentence of death inposed
where three aggravating factors were found and twelve
mtigating circunstances were found including findings of
mental health inpairnent is proportional. M. Tayl or
continues to di sagree.

On page 18 of the Answer Brief, the State cites to six
cases which it clains support the death sentence for M.
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Taylor. Presumably, this claimhinges on the simlarity of
the aggravating factors and mtigating circunstances in
each of those cases as conpared with this case. However,
the six cited cases bear little resenblance to this case
when the aggravating factors and mtigating circunstances
are conpared with the facts of this case. When these
dissimlarities are exposed in the cited cases they instead
collectively denonstrate that a death sentence is
di sproportionate in this case

The State first relies on Giffin v. State, 820 So.2d

906 (Fla. 2002). The defendant in Giffin pled guilty to a
doubl e homi cide where a husband and wife were first |ocked
in a cooler, then shot during a robbery of a warehouse.
The trial court found and this Court affirned four
aggravating factors: the conviction of a prior violent
felony predicated on the contenporaneous second homni cide,
that the nurders were commtted in the course of a felony,
that the murders were conmtted to avoid arrest, and that
the murders were commtted for pecuniary gain. Each of the
four aggravators was assigned great weight. Two statutory
mtigators were considered by the trial court. The
defendant’s lack of a prior record and his role as a | esser
partici pant were found to be established and assi gned
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little weight. Two other mnitigating circunstances were
found: positive famly history was assigned great weight
and positive jail behavior was assigned noderate wei ght by
the trial court. No evidence of nental health mtigation
was presented or found to exist by the trial court. Thi s
Court affirmed the sentence of death, noting that the
defendant had a very positive famly upbringing, but then
becane addi cted to drugs.

Giffin is obviously distinguishable from this case
It contains one additional aggravator and the aggravators
were nore serious-including the fact that one was prem sed
on the fact Giffin commtted a double homcide. Even nore
significant is the contrast in mtigation between this case
and Giffin. Giffin wholly lacked any nental health
mtigation, whereas in this case substantial nental health
i ssues were recognized by the trial court. The defendant
in Giffin had a positive upbringing- drug addiction led to
his crines. |In contrast, the evidence established that M.
Taylor had a childhood replete with psychol ogical trauna
and abuse, suffered docunented deficits in childhood, both
intellectually and enotionally, and early on turned to
al cohol to conbat his childhood environment. Giffin
represents a case that is far nore aggravated and | ess
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mtigated than this case.

The State relies as well on Zack v. State, 753 So. 2d

9(Fla. 2000) to support a death sentence. This reliance is
al so m spl aced. In Zack the defendant had engaged in a
crime binge of several days which had included other thefts
and sexual assaults on different victinms across the state
of Florida. The defendant’s «crine spree ultimtely
culmnated in the rape and murder of a wonan he net in a
bar and befriended in order to steal her car. Wi | e
commtting a sexual battery, the defendant beat and stabbed
the victimto death.

This Court affirnmed the lower court’s finding as to
aggravation. Four aggravating factors were deened to exi st
in Zack: HAC, CCP, that the murder occurred during the
comm ssion of a robbery and sexual battery, and that the
nmurder was comritted for pecuniary gain. Both statutory
mental health mtigators were found to be established, as
well as non-statutory mnmtigation of renorse, that the
def endant confessed, and the defendant had good behavior in
prison.

A conparison of the aggravating factors present in
Zack and this case denonstrates the inapplicability of Zack
as basis to support that a death sentence is proportiona
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in this case. The presence of both HAC and CCP in addition
to two other aggravators clearly renders Zack anong the
nmost aggravated cases of capital cases. In M. Taylor’s
case both HAC and CCP are notably absent. The absence of
these two aggravators deened anong the nost weighty by this
Court makes Zack conmpl etely distinguishable fromthis case.

The State cites as well to Cole v. State, 701 So. 2d

845 (Fla. 1997) in support their position that a death

sentence 1is proportional in this case. In Cole the

def endant and his acconplice kidnapped a brother and sister
whil e canping the victins were canping. Over a period of
two days they tortured the two victinse and raped the young
woman. U timately the young man was nurder ed.

Simlar to Zack, the HAC aggravating factor was found
to exist and upheld by this Court in Cole. |In addition to
HAC, three other aggravators were present in Cole,
including a prior violent felony, homcide commtted in the
course of a felony, and pecuniary gain. Only two
mtigating circunmstances were found in Cole, an abused
childhood and sonme nental illness, each of which was
afforded only slight weight by the trial court.

Cole is clearly less mtigated and clearly nore
aggravated than the case at bar, not only in the nunbers of
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aggravators and nitigators present, but in the quality of
the mtigation and the seriousness of the aggravation. For
exanple, the nental health mtigation in this case was
assigned significantly nore weight that that in Cole and
was docunented throughout M. Taylor’s chil dhood. The
facts outlined in the Cole (and Zack) opinions reflect that
in both cases the female victinse were sexually assaulted.
In this case there was no evidence of sexual assault. The
murders in both Cole and Zack were sufficiently tortuous to
support HAC, CCP, or both. In this case a single gunshot
was the cause of death.

The next two cases which the State asserts are simlar

to this case are Shellito v. State, 701 So. 2d 837 (Fla.

1997) and More v. State, 701 So. 2d 545 (1997). Bot h

Shellito and More contain the prior violent felony
aggravator and the pecuniary gain aggravator. Moor e al so
contains the avoid arrest aggravator. However, the focus
of this GCourt in finding the death sentences to be
proportional in both Shellito and More was not as nuch the
aggravation, but the paucity of mtigation in general and
the conplete lack of nental health mtigation in either
case. In both Mwore and Shellito the only significant
mtigation was the relatively young age of the defendants.
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Shellito had a very stable home environment and commtted

nmurder at age 18. Moore was 19 at the tinme of the hom cide

and presented sone I|limted testinony that was positive
about his character. Both cases, clearly due to the lack
of mental health mtigation, fell into the category of

| east mtigated. The difference between M. Taylor’'s case
and these two cases is the difference in both the quantity
and quality of the mtigation evidence in this case.
Unli ke Shellito and Mwore, M. Taylor presented substanti al
mental health mtigation as outlined in the Statenent of
Facts contained in the Initial Brief, subst anti al
mtigation evidence of childhood abuse and trauma and
substantial mtigation evidence of the effects this traum
had on his life as evidenced by his difficulties throughout
his early years and adol escence and early substance abuse.
The final case relied upon by the State is that of

Wckhamv. State, 593 So. 2d 191 (Fla. 1991). Al though not

every aggravator is listed in the opinion, this was a five
aggravator case which included CCP. Little mtigation is
recited in the opinion. The opinion of the Court contains
only comments that the mtigation which was presented in

W ckham was undercut by the state. For exanple, the
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opinion states that Wckham had clained al cohol abuse as a
mtigating circunstance but that he was not drinking when
t he nurder occurred.

Not only does M. Taylor’s case contain significantly
fewer aggravators than Wckham once again, this case does
not contain CCP. Cases which contain either the HAC or CCP
aggravating circunstance are inapplicable to this case and
shoul d not be relied upon in a proportionality analysis.

M. Taylor’s case contains far greater mtigation than
W _ckham and that mtigation was not undercut by the State.
For exanple, M. Taylor denonstrated |ong standing al cohol
abuse stemmng from childhood and the evidence supported
the conclusion that he was intoxicated at the tinme of the
nmur der . M. Taylor presented evidence of nental health
i ssues that were not under cut by the State nental health
expert. Al three nmental health professionals agreed that
M. Taylor has nental inpairnent.

The State further attacks the M. Taylor’s position on
the mtigation in his case and argues that it should not be
characterized as substantial or extensive. The trial court
concluded that M. Taylor suffered from two personality
di sorders and was under the influence of sonme nental or
enoti onal disturbance at the tinme of the hom ci de and
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assigned this evidence some weight. The trial court found
an additional four mtigating circunstances related to

mental health concerns and assigned them sone weight as

wel | . The trial court found seven other mtigating
circunstances and assigned them nodest, little, mninmm or
slight weight. Despite these findings from the ¢trial

court, the State contends that the mtigation in this case
is conparable to the previously cited cases of Shellito,

Ferrell, Cole, and Zack. (State’'s Brief at p. 21) The

mtigation in those four cases is no nore simlar to this
case than aggravation is.

In Shellito, the defense had contended that the
def endant was enotionally disturbed, of low intellect, and
suffered organic brain danmage. Testinony establishing
these clained mtigating circunstances was presented solely
from the defendant’s nother. The trial court’s sentencing
order in Shellito noted that the famly hone was stable
despite the father’s alcoholism that the defendant’s
parents were supportive of him that his problenms in schoo
were primarily behavioral, and that the testinony was
largely in conflict as to the defendant’s nental state.
Despite the apparent conflicts in the evidence, the tria
court found two non-statutory mtigating circunstances and
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assigned them slight weight. This Court affirmed, noting
that no expert testinony was presented to support the
cl ai med brain damage or nental inpairnent.

In contrast, M. Taylor presented the testinony of two
nment al health professionals. Both offered credible
testinony about M. Taylor’s nental health problens. There
was no doubt as to the discord and abuse M. Taylor
suffered as a child. This evidence and other circunstances
of his childhood led to the trial court to consider and
find that at least twelve mtigating circunstances were
present, as conpared to the two in Shellito. Thus, the
present case is far nore mtigated than Shellito in both
quality and quantity.

In Cole the trial court found that the defendant had
organi ¢ brain damage, which was assigned noderate weight,
and that the defendant had an abused childhood, a
ci rcunstance assigned slight weight. Again, the quantity
of mitigation present in M. Taylor’s case far exceeds that
found in Cole. Unfortunately, the Cole opinion does not
reflect the specific facts which supported these findings,
precl udi ng a meani ngf ul qualitative conpari son of
mtigation in that case with M. Taylor’s case.

Simlar to Cole, the opinion in Ferrell does not
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contain sufficient facts as to the mtigation to allow for
meani ngful qualitative conparison. The nental health
mtigation in Ferrell is not discussed save for a reference
to the small nunber of pages in the record devoted to the
presentation of testinony to support this factor. No
additional factual information is given about the other
mtigation in Ferrell aside from the conclusions that
Ferrell was a good worker and good prisoner.

In Zack the trial court found three nental health
mtigators, but assigned them slight weight. Expert
testinmony was in conflict over whether or not Zack suffered
from post-traumatic stress disorder and fetal al cohol
syndrone. Little evidence of additional mtigation was
present according to the opinion. In M. Taylor’s case,
the trial court assigned significantly nore weight to the
mtigation in this case and found significantly nore
mtigation. Cearly, this case is nore mtigated, both in
t he anount and quality of mtigation, than Zack.

The nmental health testinony presented at trial in this
case is recited in depth in the Statenent of Facts in the
Initial Brief, from both defense experts Dr. Harry Krop and
Dr. David McCraney and from the state expert, Dr. Donald
Taylor. All three doctors agreed that M. Taylor suffers
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from nental illness, is appropriately diagnosed wth
Borderline Personality Disorder and Anti-Social Personality
Di sorder, and has suffered these disturbances since
chil dhood. Al three agreed that M. Taylor suffered an
abusive and negl ectful chil dhood which resulted in
significant psychological traunma. Al'l three agreed that
M. Taylor, despite his chronol ogical age, has the maturity
and enotional functioning capacity of a teenager. Al
three agreed that substance abuse was present and a
significant factor. The concurrence of the three nental
health experts on this mtigation substantiates the
position taken in the Initial Brief that the mtigation
evi dence was both “substantial” and extensive.

The State’'s argunent that death is a proportional
puni shnment is not persuasive and not supported by the cases
cited in the Answer Brief that this Court was asked to
consi der. The cases cited by the State denonstrate that
this is neither one of the npbst aggravated or |east
mtigated of nurders. Death is not a proportional penalty
when the facts of this case are conpared with the cases the
State argues are simlar where a sentence of death has been
af firnmed.

The State’s argunment in the Answer Brief that the
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death sentence in this case should be affirned because no
specific case was cited by M. Taylor as being factually
simlar to his on proportionality reflects the State’'s
failure to grasp the fundanmental prem se of proportionality
revi ew. The function of proportionality review is to
i npl enent an individualized sentencing process that closely
examnes the facts and circunstances unique to each
i ndi vi dual case. It is inpossible to ever present a case
that provides an identical precedent for either affirmng
or reversing a death sentence on proportionality grounds.
However, there are cases nore simlar to M. Taylor’s case
where the sentence of death was set aside by this Court
than those cited by the State.

The conpani on cases of Voorhees v. State, 699 So.2d

602 (Fla. 1997) and Sager v. State, 699 So.2d 619 (Fl a.

1997), are nore simlar to this <case in terns of
mtigation. Sager and Voorhees were codefendants who beat
and stabbed a man they had been drinking with. In Voorhees
the trial court gave minor or very little weight to the
statutory mtigating circunstance of “being wunder an
extreme nental or enotional disturbance”, his age of 24,
and little weight to his acconplice role. Wth respect to
Sager, the trial court gave little weight to the statutory
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mtigating circunstance of “being under the influence of
mental or enotional disturbance” and the “capacity to
appreciate the crimnality of his conduct”, very little
weight to his age of 22, and little, if any weight to his
acconplice role. In both cases the trial court gave great
weight to HAC and that the nmurder was commtted in the
course of a felony. Under these facts, the this Court
found that in neither case was this anong the nost
aggravated or least mtigated cases for which the death
penalty is reserved. This Court looked to the totality of
the circunstances and the mitigation presented.

In Terry v. State, 668 So.2d 954 (Fla. 1996), this

Court reversed a sentence of death inposed where the
def endant had shot the victimduring the robbery of a Mobi
gas station. The trial court found two aggravating
factors-pecuniary gain and prior violent felony. The trial
court rejected all mtigation, despite the defendant’s
evidence of enotional deprivation during adol escence,
poverty, good famly man, and a proportionality argunent.
This Court reversed, finding that although the nurder was
deplorable, it did not fall into the category of nost
aggravated and |l east mtigated under the totality of the

ci rcumst ances.
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Lastly, this Court should consider the ruling in

Kraner v. State, 619 So.2d 274 (Fla. 1993). This Court set

aside the sentence of death despite the existence of two
aggravating factors (HAC and prior vi ol ent f el ony
conviction in unrelated attenpted nurder) where the
mtigation est abl i shed t hat Kr amer suffered from
al coholism ment al stress, severe |oss of enotiona

control, and had the potential for productive functioning
in a prison environnent. This Court |ooked to the facts
surrounding the mtigation and aggravation and determ ned
that this nurder did not rise to the level of the nost
aggravated and | east mti gat ed.

I nstead of searching for a case identical to this one,

which would be an inpossible task, it is appropriate for
this Court to closely analyze the facts particular to this

case alone under the precedent of Voorhees, Sager, and

Kraner. Wen this analysis is conducted, it is clear that
a death sentence in this case is not proportional because
this is not anong the nost aggravated and |east mtigated
of murders for which the death penalty is reserved for.

I n exam ning the aggravation, there were three factors
relied upon by the state and found by the trial court in
this case. The first, pecuniary gain is certainly not
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unique exists in virtually every capital case where the
desire to obtain sonmething of value is present. It is
i kely one of the nbst common aggravators in capital cases.
This factor hardly lies beyond the norm of countless
capital cases.

The second factor found by the trial court was that
M. Taylor was on felony probation at the tinme of the
of f ense. Wiile nore serious than the pecuniary gain
factor, this factor is certainly not one of the nore
uncommon or severe factors in the hundreds of capital cases
reviewed by this Court. The felony probation aggravating
factor focuses on the defendant and does not focus on the
facts of the hom cide. It does not separate nurders into
degrees of violence or take into consideration the victim
i ke HAC and CCP acconplish. Wiile the record in this case
is largely silent as to the offense that M. Taylor was on
federal probation for, it is clear that is was not for a
crime of violence or it would have been considered in the
prior violent felony aggravator as well. Under the facts
of this case, the felony probation aggravator is not so
severe as to warrant the affirmance of a death sentence.

The third aggravating factor considered by the tria
court in this case was the prior violent felony aggravator.
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The state did not rely on the convictions applicable to the
injuries sustained by M. Mddox in support of this
aggravating factor. The state did not argue to the jury
that their recommendation should include consideration of
the injuries inflicted on M. Maddox. The trial court did
not rely upon any contenporaneous felony convictions to
establish this aggravator in the sentencing order. It would
be inmproper for this Court to consider factors related to
M. Mddox in this instance where neither the jury nor
trial court considered them Instead, the trial court
relied upon two prior convictions as established by the
testinmony of two witnesses at penalty phase, M. Stewart
and Ms. Kol luck.

The of fenses against Ms. Stewart and M's. Kolluck both
occurred in 1976, when M. Taylor was seventeen years ol d.
M. Tayl or was convicted and sentenced for burglary arising
from the incident involving Ms. Stewart in 1977. He was
not convicted of a violent crine in that incident.

M. Taylor was convicted of Assault in the First
Degree after a trial in the case involving Ms. Kolluck and
was sentenced to 20 years in prison in 1980. M. Tayl or
served a substantial portion of that sentence. M. Tayl or
was a juvenile of 17 at the time that crime was comm tted.
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Thus, the third aggravating factor was based upon twenty-
seven-year old convictions commtted while M. Taylor was
juvenil e.

It is M. Taylor’s position that the three aggravating
factors utilized by the trial judge in this case do not
pl ace this case into the “nobst aggravated” of first-degree
mur ders.

Juxt aposed agai nst these aggravating factors which are
undi sputable not the nobst serious or weighty factors was
the mitigation in this case. Despite the State’s assertion
to the contrary and an attenpt to mnimze the nenta
health issues in this case, the record denonstrates the
exi stence of significant nmental health mtigation that nust
be considered in this case.

There was no dispute anong all three nental health
prof essionals that M. Taylor suffered from what is
appropriately described as a cocktail of nmental health and
subst ance abuse issues. There is no question and there was
no di sagreenment anong the defense and state experts that
M. Taylor suffered psychological abuse and trauma as a
child, his early childhood records docunent the early onset
of psychol ogi cal and substance abuse difficulties, and that
M. Taylor is a nentally ill person. Even the state expert
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conceded that M. Taylor |acked the enotional nmaturity, the
failures in hi s chi | dhood, and t he evi dence of
psychol ogical trauma caused to him during his formative
years. Al the testinony at trial, including that fromthe
state expert, contradicts the State’'s characterization of
M. Taylor’s childhood as sinply an “unsatisfactory
relationship with his stepfather.” (State’'s Answer Brief at
21) .

Despite obvious deficits and |ong-term incarceration
M. Taylor was able to form positive relationships as
evidenced by the testinony of I|damae New in, Jospehine
Quattroci occhi, and Robert Railey; further his education by
obtaining his GED, and attenpt to address his substance
abuse i ssues. M. Taylor was able to nmake a positive
contribution to other inmates while incarcerated as
evi denced by the testinony of Gary Cross.

The conbination of nental health issues and other
positive mtigation evi dence present ed at trial
denonstrates that this is not anong the “least mtigated”
of i ndividuals.

In the final analysis, this Court nust conclude that

the sentence of death is disproportionate in this case.
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| SSUE 111
FLORI DA* S CAPI TAL SENTENCI NG PROCESS
| S UNCONSTI TUTI ONAL BECAUSE A JUDGE
RATHER THAN JURY DETERM NES SENTENCE
In his Initial Brief, M. Taylor urged this Court to

reconsider the rejection of Ring v. Arizona, 122 S.Ct. 2428

(2002) to the Florida death penalty process. M. Tayl or
urged this Court to recognize the constitutional violations
of due process and jury trial rights which occur when a
jury does not mmke specific findings regarding the
exi stence of each and every aggravating factor rather than
the bl anket jury recommendation permtted under the current
statute and in permtting a judge to determ ne whether or
not a death sentence should be carried out.

Since the filing of the Initial Brief, this Court

issued its opinion in State v. Steele, 30 Fla. Law Wekly

S677 (Fla. October 12, 2005). As this Court has
recogni zed, Florida is now the only state in the country to
permt a death sentence to be inposed where jury nmay
determine by a nmere majority vote both whether aggravators
exi st and wvhether to recommend the death penalty. Agai n,
M. Taylor urges this Court to adopt the dissent of Justice
Pariente which would require the use of a special jury
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verdict form that would require the jury to indicate what
aggravators the jury has found and the jury vote as to
each. Particularly applicable in this case is the danger
that a death sentence would be affirnmed where there is no
i nformati on despite the unani nous death reconmmendati on that
the jury agreed as to any particular aggravator or
inproperly rejected mtigation in reaching their advisory
reconmmrendat i on. The unani nous reconmendati on does not
suffice as it does not reflect that a majority of the jury
found that any individual aggravator had been established.
It could very well be that only a mnority of the jury felt
that any of the three aggravators had been established, but
returned a unani nous verdict because they individually felt
that one existed, even if that was not the same aggravator
as another juror. Absent the special findings of the jury,
it is inpossible to determ ne whether the jury unani nously
believed that one, two, or three of the aggravators
submitted to them was established. The ram fications of
this are of serious concern, as it my very well be that
the jury nmay have only be in unaninous agreenent as to
none, one aggravator or two, which would quite obviously
alter the proportionality analysis that is carried out by
this Court.
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The requirement of special jury reconmendation fornms
will only enhance the reliability of review in death
penalty litigation that has becone increasingly subjective
and alnost incapable of neaningful appellate review
Jurors should be required to unani nously conclude and have
that conclusion reflected in a special verdict formthat at
| east one aggravating exists before a sentence of death
coul d be inposed.

| SSUE |V
THE EXI STENCE OF THE PRI OR VI OLENT
FELONY AGGRAVATI NG FACTOR SHOULD NOT
BAR THE APPLI CATI ON OF RING TO DEATH
SENTENCES.

The Appellant wll rely upon the argunents advanced in
the Initial Brief addressing the inplicit overruling of the

prior violent felony exception in the death sentencing

process under Al nendarez-Torres v. United States, 523 U.S.

224 (1988).

The exi stence of a unani nous death recomendati on from
the jury does not alter the analysis in the Initial Brief
where that recommendation is constitutionally infirm  The
lack of specialized verdict fornms which record the
nunmerical vote of jury as to each aggravating factor
conpletely undermne reliability in the jury
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reconmendati on, even a unaninous reconmendati on. The
Appel I ant woul d adopt the argunent of Issue IV as regards
the failure to require unani nous jury reconmendations as to
each individual aggravating factor before a death sentence
can be inposed to that portion of the State’'s argunent that
the jury vote in this case precludes relief even if the

prior violent felony exception were stricken.

| SSUE |V
THE PENALTY PHAWSE JURY | NSNTRUCTI ONS
| MPROPERLY M NI M ZE AND DENI GRATE THE
RCLE OF THE JURY I N VI OLATI ON OF
CALDWELL V. M SSI SSI PPI

The state argues that no Caldwell v. M ssissippi, 472

U S. 320 (1985), violation could have occurred in this case
because of nodifications mde to the standard jury
i nstructions. The State asserts that this issue is not
preserved because no objection was made to the nodified
instructions and because the nodified instructions cured
any Cal dwel| defect.

Al t hough some nodifications were made to the jury
instructions, none of the nodifications cured the Caldwell
defects. The essence of this claimis that the role of the
jury is inproperly denigrated when, as in this case, the
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jury is repeatedly advised that their decision is only
advi sory and that sentence rests solely with the court. 1In
the opening paragraph of the jury instructions given in
this case, the jury was specifically told that the fina
decision as to what punishnent would be inposed was the
responsibility of the judge, thus denigrating the
i nportance of what significance the recommendati on carri ed.
Thr oughout the remainder of the instruction, the jury was
continually advi sed t hat their reconmendat i on was
“advi sory”. The jury’s role is further underm ned by the
instruction to themthat their decision does not have to be
unani nmous. The clear nessage sent to the jury under the
standard instructions and as given to the jury in this case
is that the advisory recomrendati on regardi ng puni shnment is
of lesser value than the decision as to guilt or innocence.
The decision as to guilt or innocence has to be unaninous,
obviously a higher standard than a sinple majority
reconmendat i on.

CONCLUSI ON

Based upon the issues, citations of |aw, and argunent
presented in both the Initial Brief and Reply Brief, M.
Tayl or respectfully requests that this Court reverse the
j udgnment and sentence of death entered in this cause.

25



CERTI FI CATE CF COVPLI ANCE

| HEREBY CERTIFY that a true copy of the foregoing
Reply Brief was generate in Courier New, 12 point font,

pursuant to Fla. R App. 9.210.

ANDREA M NCRGARD
FLORI DA BAR NO. 661066

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by U S Mil to the Ofice of
the Attorney General, Assistant Attorney GCeneral Carol
Dittmar, Concourse Center 4, 3507 East Frontage Rd., Suite

200, Tampa, FL 33607, this day of Novenber, 2005.

ANDREA M NCRGARD

FLORI DA BAR NO. 661066

SPECI AL ASSI STANT PUBLI C DEFENDER
P.O BOX 811

BARTOW FL 33830

(863) 533- 8556

Counsel for Appellant

26






