IN THE SUPREME COURT OF FLORIDA

)
THE FLORIDA BAR )
Re: Petition to Amend Rules ) Case No. SC04-2246
Regulating The Florida Bar )

)

COMMENTSBY THE FL ORIDA PROSECUTING ATTORNEY'SASSOCIATION
TO THE PROPOSED AMENDMENTS OF
RULE 4-3.8(b) AND THE ADDITION TO THE RULE OF 4-3.8(¢)

The following commentsare offered by the Florida Prosecuting Attorney’ s Association, Inc., who
represents the 20 State Attorneys of Forida and its some 1700 Asssant State Attorneys. The
Association’smain purposeis to seek judtice for dl citizens of Horida

The proposed amendment to 4-3.8(b) appearsto imposean afirmative duty upon prosecutors to
seethat an* accused” had been advised of hisright to counsdl and the procedure for obtaining counsel and
given a reasonable opportunity to obtain counsd. While this language seems superficialy smple and
laudatory, we believe it isambiguous and imposes a duty on prosecutorsthat under Floridalaw and federal
law isthe primary responsibility of the Courts or interrogating officers. If “accused” is given the redtrictive
meaning of someone who hasbeenformaly charged or arrested and therefore has a sixthamendment right
to counsd as to those charges, a detailed set of procedures is dready in place to insure that an
unrepresented defendant is brought beforethe court, fully advised of hisrights and if he or sheisindigent,
appointed an attorney at the earliest sages of litigation. The prosecutor’ srolein thisprocessand hisdirect
contact with an unrepresented defendant seems to have been intentionaly minimized withthe Court being

given the authoritetive role.
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If“accused” isgivenabroader meaning to gpply to uncharged suspects, induding suspectsthet are
not in police custody, thenit is affected by a complex body of law concerning when the “right” to counsdl
attached and ingppropriately injects the prosecutor as an antagonist in the police investigation. Thus, we
believe the rule should acknowledge that it isthe prosecutor’s responghility to assist the Court in seeing
that a charged defendant is advised of his rights according to the rules of procedure. Obligating a
prosecutor to have contact with and give advice to an unrepresented defendant is in our opinion both
unwise and unnecessary under current Florida procedures.

The following comments and observations are made regarding proposed Rule 4-3.8(€)(2) which
subjectsprosecutorsto professiond discipline for subpoenaing alawyer to present relevant, non-privileged
evidence about a past or present client unless the information sought is believed essential to successful
completion of an ongoing investigation or prosecution. Thiscriterion isunduly burdensome, asrelevance,
not necessity, isthe moreappropriate standard. Otherwise, thissubsection effectively createsan exclusve
sdlf-exemption for the legd professon from their obligation as witnesses, in circumstances where neither
the Courts nor the legidature have provided one and wrongly elevates our chosen vocation over dl the
other professond and persond relationships.

Since Horida s legidature and courts have consstently recognized the greater societd interest in
the investigationand resolutionof crimind alegations, we areunclear why the committeedeemsit necessary
to have aspecid rule subjecting prosecutorsto discipline for attempting to acquire relevant, non-privileged
evidence from an attorney. The rule presumes that any testimony will intrude on the attorney-client
relationship even though its gpplicationis not restricted to seeking information that, though unprivileged, is

within the attorney’ s obligation of confidentidity or even to seeking information that bears some direct
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connection to the atorney-client rdaionship. Similarly, the rule would gpply equaly whether the current
or former client was a suspect, avictim, or awitness and would apply to evidence that was exculpatory
rather than incriminating.

Therule s gpplication in an investigative context is difficult to gauge in that it presupposes that the
subgtance of the testimony will be known in advance. The purpose of an investigation is to learn which
witnesses may have relevant evidence and to determine whether the accumulated factsjudtify prosecution.
It is nether immord nor unethicd to seek rdlevant evidence from every avalable witness in an effort to
determine if apersonisguilty or innocent of a clamed crime. Sincethe courts have devel oped a sgnificant
body of case law regulating various substantive and procedural aspects of subpoenaing an attorney, this
rule will effectively be a substantive modification of settled legd issues and the prosecutor’ s statutorily
granted subpoena powers. In our collective experience, claims of abuse have been exceedingly rare snce
prosecutors are necessarily reluctant to subpoena defense attorneys. Certainly, the remediesprovided by
the rules of procedure areamore appropriate means to curb abuse thanthe prophylactic rule thet is being
recommended.

Additiondly, the circumstances under which alawyer’ stestimony may become relevant, dthough
uncommon, are more varied and less likdly to intrude on the attorney-client relationship than the rule
contemplates. Attorneys can be eyewitnessesto client conduct completely unrelated to their rendition of
legd sarvices: Occasondly, lawyers themsaves engage in crimind acts againg or with their clients.

Smilarly, incompetence of counsdl is afrequent post-convictiondam, one that isuniversdly made
incapital cases. (Itisunclear if these quas-crimind proceedings are governed by the proposed rule). Such
a clam fully waives the attorney-client privilege and entitles the prosecution to access the accused
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atorney’sfile. While some of these clams are found justified, many more are exposed as unfounded or
even intentiondly fadfied by the former dient. The prior lawyers tesimony is dways rlevant, frequently
helpful and sometimes absolutely necessary to resolving these clams. Similar issues can arise in motions
for new trid, motions to withdraw analegedly involuntary guilty or no contest pleaor in“Nelson” heerings
in which a defendant asserts a right to a different court appointed counsa because of the dleged
incompetenceof or misconduct by their current counsdl. Thisisnot to suggest that subpoenaing an atorney
is dways the wisest or firg choice to resolve factud issues; clearly, however, more flexibility is required
than allowed by the proposed rule.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a copy hereof has been furnished to John F. Harkness, Jr .,
Esquire, P.O. Box 389, Tallahassee, FL 32302-0389, by U. S. Mail this 23 day of December,
2004.

Respectfully Submitted,

ARTHUR I. JACOBS, General Counsdl
Florida Prosecuting Attor neys Association
961687 Gateway Boulevard, Ste. 201-1
Fernandina Beach, FL 32034

Bar No.: 0108249
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