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STATEMENT OF CASE AND FACTS

On February 14, 1992, Defendant, Pablo San Martin, Leonardo
Franqui, Pablo Abreu and Fernando Fernandez were charged by
indictment with commtting, on January 3, 1992: (1) first degree
murder of a law enforcenent officer, (2) armed robbery, (3)
aggravated assault, (4) two counts of grand theft and (5) two
counts of burglary.! (R 1-5)2 Trial conmenced on May 23, 1994.
(R 57) Defendant was tried jointly with Franqui and San Martin.
(R 11) Fernandez was tried at the sanme tinme by a separate jury.
After considering the evidence, the jury found Defendant guilty
as charged on all counts and nade a special finding that Oficer
Bauer was a |aw enforcenent officer in doing so. (T. 2307-08)
The trial court adjudicated Defendant in accordance with the
verdi ct. (T. 2317) After a penalty phase, the jury recomended
t hat Defendant be sentenced to death by a vote of 7 to 5. (T.
3259)

Def endant appealed his conviction and sentences to this

Court, raising 4 issues:

! Def endant was al so charged with possession of a firearm during
a crimnal offense and an additional count of aggravated

assault. (R 1-4) However, the State entered a nolle prosequi

to these charges after opening statement at Defendant’s origina

trial. Gonzalez v. State, 700 So. 2d 1217, 1217 n.1 (Fla.
1997), <cert. denied, 523 U S 1062 (1998) and 523 U S. 1145
(1998).

2 In this brief, the symbol “R” wll refer to the record on

direct appeal fromthe first trial, FSC Case No. 84, 841. The
synbol “T.” will refer to the transcript of the original trial.
1



l.
THE COURT | MPERM SSI BLY DENI ED APPELLANT THE
OPPORTUNI TY TO EXERCI SE PEREMPTORY CHALLENGES.

.
THE TRI AL COURT ERRONEOUSLY DENI ED APPELLANT’ S MOTI ON
FOR SEVERANCE AND PERM TTED THE | NTRODUCTION OF
CODEFENDANT’ S CONFESSI ONS | N APPELLANT’ S TRI AL.

(I
APPELLANT WAS DENED AN | MPARTIAL HEARING AT THE
PENALTY PHASE OF HS TRIAL BY THE COURT' S REFUSAL TO

SEVER HI S CASE.

V.
THE | MPCSI TI ON OF THE DEATH PENALTY IS A
DI SPROPORTI ONATE PENALTY TO | MPCSE ON APPELLANT.

Initial Brief of Appellant, FSC Case No. 84, 841. This Court

affirmed Defendant’s conviction but reversed Defendant’s death
sentence. CGonzalez v. State, 700 So. 2d 1217 (1997). The Court
found that the trial court had erred in admtting the other
codef endants’ confession at the joint trial, that such error was
harm ess in the guilty phase but that the error was harnful in
the penalty phase. In issuing its opinion, this Court found the
followi ng historical facts:

The defendant, Ri cardo (Gonzal ez, along wth
codefendants Pablo San Martin, Leonardo Franqui,
Fernando Fernandez, and Pablo Abreu were charged with
first-degree nurder of a law enforcenent officer,
armed robbery with a firearm aggravated assault,
unl awf ul possession of a firearm while engaged in a
crimnal offense, grand theft in the third degree, and
burgl ary. (FN1) Gonzal ez, Franqui, and San Martin
were tried together before a jury in My, 1994.

The record reflects that the Kislak National Bank
in North Mam , Florida, was robbed by four gunnen on

2



January 3, 1992. The perpetrators made their getaway
in two stolen grey Chevrolet Caprice cars after taking
a cash box from one of the drive-in tellers. During
the robbery, police officer Steven Bauer was shot and
kill ed. Shortly after the robbery, the vehicles were
f ound abandoned two bl ocks west of the bank.

Approximately two weeks later, Gonzalez was
stopped by police after leaving his residence on
January 18, 1992. He subsequently made unrecorded and
recorded confessions in which he told police that
Franqui had planned the robbery, involved the other
participants and hinself in the schene, and chosen the
| ocation and date for the crime. He said that Franqu
had procured the two stolen Chevrolets, driven one of
the cars, and supplied himwith the gun he used during
t he robbery. He further stated that Franqui was the
first shooter and shot at the victim three or four

times, while he had shot only once. Gonzal ez
indicated that he shot |ow and believed he had only
wounded the victim in the |eg. He was subsequently

reinterviewed by police and, anong other things,
descri bed how Franqui had shouted at the victimnot to
nove before shooting him (FN2)

Franqui was al so questioned by police on January
18, 1992, in a series of wunrecorded and recorded
sessi ons. During his preinterview, Franqui initially
deni ed any involvenent in the Kislak Bank robbery, but
when confronted with the fact that his acconplices
were in custody and had inplicated him he ultimtely
conf essed. Franqui stated that Fernandez had hatched
the idea for the robbery after talking to a black
mal e, and he had acconpanied the two men to the bank a
week before the robbery actually took place. He
mai ntai ned that the black male friend of Fernandez had
suggested the use of the two stolen cars, but denied
any involvenent in the thefts of the vehicles.
According to Franqui, San Martin, Fernandez, and Abreu
had stolen the vehicles. Franqui did admt to police
that he and Gonzalez were arned during the episode
but stated that it was Gonzal ez--and not hinself--who
yelled at the victim to "freeze" when they saw him
pul ling out his gun. Franqui denied firing the first
shot and maintained that he fired only one shot |ater.



At trial, over the objection of Gonzalez, t he
confessions of codefendants San Martin and Franqui
were introduced w thout deletion of their references
to Gonzal ez, upon the trial court's finding that their
conf essi ons "interl ocked" W th Gonzal ez' s own
conf essi on.

* * * %

(FN1.) One ~count of aggravated assault and the

unl awful possession of a firearm while engaged in a

crimnal offense were nol -prossed by the State after

its opening statenent.

(FN2.) San Martin also nade a confession to police, in

which he stated that the robbery was planned by a

bl ack friend of the codefendant Fernandez and that the

pl anning occurred at Fernandez's apartnent. San

Martin admitted that he had grabbed the noney tray

during the robbery, but could not say who carried guns

or did the shooting.

ld. at 1217-18. Both parties sought certiorari review in the
United States Suprenme Court, which was denied. Florida v.
Gonzal ez, 523 U. S. 1145 (1998); CGonzalez v. Florida, 523 US
1062 (1998).

On remand, the matter proceeded to the new penalty phase on
August 10, 1998. (RST. 1)%® After considering all of the
evi dence, the jury recommended that Defendant be sentenced to
death by a vote of 8 to 4. (RSR 219, RST. 1851-52)

The trial court sentenced Defendant to death. (RSR. 245-

60, 364) The trial <court found in aggravation that: (1)

% The synmbols “RSR” and “RST.” wll refer to the record on
appeal and transcript of proceedings from the resentencing, FSC
Case No. 94, 154.

4



Def endant had commtted prior violent felonies, based on the
cont enpor aneous arnmed robbery and aggravated assault; (2) the
murder was conmmtted during the course of a robbery; (3) the
murder was committed for pecuniary gain;, (4) the nmurder was
commtted to avoid a lawful arrest; (5) the murder was commtted
to hinder the enforcenent of laws; and (6) the victimwas a | aw
enforcenent officer engaged in the |awful performance of his
duti es. (RSR. 245-48, 346-49) The trial court nerged the
pecuniary gain and during the course of a robbery aggravators
and gave them great weight. (RSR 246, 346-47) The trial court
also nerged the prevent |awf ul arrest, the hinder |aw
enforcement and the nurder of a Jlaw enforcenent officer
aggravators and gave them great weight. (RSR. 247-48, 348-49)
The trial court also gave some weight to the prior violent
felony aggravator. (RSR 246, 346)

In mtigation, the trial court found: (1) Defendant had no
signi ficant prior crimnal history - some  weight; (2)
Defendant’s brain damage, learning disability and bel ow average
intelligence - little weight; (3) Defendant’s renorse - little
wei ght; (4) Defendant’s cooperation with the authorities -
little weight; (5) the life sentences given to two codefendants
- little weight; and (6) Defendant’s good conduct while

incarcerated and potential for rehabilitation - little weight.



(RSR. 249, 257-58, 349-50, 360-62) The trial court considered
and rejected the extrene nental or enotional distress mtigator,
the mnor participation mtigator, the duress mtigator, the
capacity to conform mtigator, and the age mtigator. (RSR.
249- 55, 350-59) The trial court also rejected the claim that
Defendant’s fam |y background should be considered mtigating.
(RSR. 256, 359-60)

Def endant appealed his sentence to this Court, raising 5
I ssues:

l.

CUSTODI AL STATEMENTS OF NON- TESTI FYI NG ACCOWPLI CES
THAT | NCULPATED THE DEFENDANT ARE | NHERENTLY TOO
UNRELI ABLE TO BE ADM TTED AT TRI AL. CAN THE ERROR OF
ADM TTI NG SUCH STATEMENT BE HARMLESS ON HEARSAY RULE
GROUNDS THAT THERE | S SUFFI CI ENT CORROBORATI ON OR MUST
THE HARMLESS ERROR ANALYSI S CONSI DER THE DEFENDANT’ S
LOSS OF THE DYMANI C OF THE CONFRONTATI ON PROCESS AS A
PRODUCER OF TRUTHFUL EVI DENCE.

.

THE LEGQ SLATURE USED THE FACTOR OF THE VICTIM S STATUS
AS A POLICE OFFICER AND H' S CONDUCT I N THAT CAPACITY
TO RAISE THE M NI MUM PENALTY FOR FI RST DEGREE MJRDER
FROM LI FE | MPRI SONMENT W THOUT PARCLE FOR 25 YEARS TO
LIFE IN PRISON W THOUT ELI G BILITY FOR RELEASE. DCES
THE USE OF THESE SAME FACTORS TO RAI SE THE SENTENCE TO
DEATH CONSTI TUTE | MPRESSI BLE DOUBLE COUNTI NG

(I

THE SENTENCI NG JUDGE REJECTED THE UNCONTROVERTED
TESTI MONY OF APPELLANT' S EXPERT AS UNSUPPORTED. THE
RECORD CONTAINS COWPETENT SUBSTANTI AL EVIDENCE TO
SUPPORT THE STATUTORY M TI GATOR ADVANCED BY THE
EXPERT, WH CH THE COURT OVERLOOKED. THE EXI STENCE OF
ORGANI C AND BEHAVI ORAL SUPPORT FOR THE EXPERT OPI NI ON
MAKES THE COURT' S REJECTI ON OF THE M Tl GATOR ERROR.



| V.

THE PROSECUTOR' S CLOSI NG ARGUMENT APPEALED TO THE

PASSION OF THE JURY AND THE PROSECUTION TEAM S

| NTRODUCTI ON OF I TS PERSONAL OPI NION OF REJECTION OF

DEFENSE M Tl GATOR EVIDENCE TO THE JURY CONSTI TUTED

ERROR

V.

PROPORTI ONALI TY ANALYSIS REQU RES THAT THE DEATH

SENTENCE | MPOSED AGAI NST [ DEFENDANT] BE VACATED.
Initial Brief of Appellant, FSC Case No. 94, 154. This Court
affirmed Defendant’s sentence. Conzalez v. State, 786 So. 2d
559 (Fla. 2001).

Because of the enactnment of the Death Penalty Reform Act of
2000 (DPRA), the State Attorney’s Ofice originally sent public
records notices to the North Mam Police Departnent, the
Departnment of Corrections, the Florida Departnent of Law
Enf orcenent (FDLE), the M am -Dade Police Departnent and the
City of Hialeah Police Departnent on January 21, 2000, during
t he pendency of the resentencing appeal. (PCR-SR. 2-11)*° The
Notices to the North Mam Police Department, FDLE, M am -Dade
Police Departnment and City of Hi aleah Police Departnent

indicated that the records had previously been requested in

State v. Leonardo Franqui and Pablo San Martin, El eventh

4 The synmbols “PCR” and “PCR-SR” will refer to the record on
appeal and supplenental record on appeal in the appeal from the
denial of the notion for post conviction relief.
°® A notion to supplenment the record is being filed simultaneously
with the filing of this brief. As such, the citations to the
suppl ement record are estimates.
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Judicial Circuit Case No. 92-6089. (PCR SR. 4-11) The sane day
that these notices were sent, the State Attorney’s Ofice also
notified that O fice of the Attorney General that the Ofice of
the Medi cal Exam ner and the Mani-Dade Departnent of
Corrections and Rehabilitation also had information pertinent to
these proceeding. (PCR-SR 12-13) On February 2, 2000, the
Ofice of the Attorney CGeneral notified these agencies that they
were required to send their public records to the repository.
(PCR- SR 14-17)

In response to these notices, the Ofice of the Medical
Exam ner sent their records on March 13, 2000. (PCR-SR 18) The
Florida Departnment of Corrections sent its records to the
repository on March 23, 2000. (PCR-SR 19-22) On March 23, 2000,
the Department of Corrections sent its notices of conpliance and
delivery of exenpt records. (PCR-SR. 19-22) On Septenber 14,
2000, the Mam-Dade Police Departnent filed its notice of
conpliance with the request, noting that the records were
already in the records repository under State v. San Martin
Case No. F92-6089. (PCR 93-94) Because this Court ruled that
the DPRA was unconstitutional, Allen v. Butterworth, 756 So. 2d
52 (Fla. 2000), the production of public records during the

pendency of the resentencing appeal then ceased.



Upon the issuance of this Court’s mandate, the Ofice of
the Attorney General sent notice of affirmance to the State
Attorney’'s Ofice and the Departnent of Corrections on June 14,
2001. (PCR-SR 23-26) In response, on June 25, 2001, the Ofice
of the State Attorney sent its notices of conpliance and
delivery of exenpt materials, indicating that the records had
already been sent to the repository under State v. Leonardo
Franqui and Pablo San Martin, Eleventh Judicial Circuit Case No.
F92-6089. (PCR 73-74, 85-86) On June 22, 2001, the State
Attorney also sent new public records notices to the North M am
Police Departnent, the City of Hi aleah Police Departnent, the
M am -Dade Police Departnent and FDLE. (PCR 75-82) That sane
day, the Ofice of the State Attorney again noticed the Ofice
of the Attorney GCeneral that the M anm-Dade Departnent of
Corrections and Rehabilitation and the Medical Exam ner had
pertinent information. (PCR 83-84) On June 29, 2001, the Ofice
of the Attorney Ceneral again notified these agencies to send
their records to the repository. (PCR 87-90) The M am -Dade
Police Departnent sent its second notice of conpliance, again
indicating that the record had been sent to the repository under
State v. Leonardo Franqui and Pablo San Martin, El eventh

Judicial Circuit Case No. F92-6089, on August 15, 2001. (PCR



91-92) The North Mam Police Departnent also filed a simlar
notice of conpliance in April 2002. (PCR 99)

After mandate issued, the Ilower court held status
conferences at |east every 90 days. (PCR 19-20, 59) Defendant
never indicated that he was having any difficulty obtaining
public records and never noved to conpel any agency for failure
to conply with his public records. At one status conference,
the State informed the Ilower court that sonme agencies had
submtted record that were clainmed to be exenpt from discl osure.
The State noted that if Defendant wanted the court to review
these records in canera, Defendant need to nmake an appropriate
notion. Defendant did not make any such notion at that tine.

On July 19, 2002, Defendant filed a “shell” notion for post
conviction relief, which listed 13 claim headings wthout any
factual allegations. (PCR 145-58) Defendant clainmed the notion
was inconplete because he had only recently obtained the public
records from the repository and needed to review those records
to determne whether any public records were mssing and to
investigate this matter. 1d. On July 24, 2002, the State noved
to strike this notion because it did not conply wth Fla. R
Ctim P. 3.851 (2001). (PCR SR 27-35) The State argued that
this Court had specifically amended Fla. R Crim P. 3.851 to

elimnate the practice of filing shell notions, that Defendant
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had not been diligent in seeking public records, which had been
avail able to him since before his case becane final, and that
filing a shell notion would not acconplish Defendant’s goal of
tolling the federal habeas statute of limtations because such
notions are not properly filed. 1d.

On August 8, 2002, the court heard argunent on the State’'s
nmotion. (PCR-SR 37-56) At the hearing, Defendant argued that he
needed additional time to file a proper notion because he did
not have public records and the record was allegedly conplex in
that the investigation of this nmatter was intertwine with the
i nvestigation of the other crimes conmtted by this group of
i ndi vi dual s. (PCR- SR 45-49) In the course of meking this
argunent, Defendant admtted that he had filed the shell notion
to met a time limt. (PCR-SR 48) Defendant suggested that he
be allowed to anmend pursuant to Fla. R Crim P. 3.851(f)(4).
(PCR- SR.  48- 49)

The State responded that the public records had been
avai |l able before this matter was even final and that Defendant
had been comng to status hearings and insisting that everything
was fine. (PCR- SR 49) As such, the State asserted that the
conpl aint about public records was w thout nerit. (PCR- SR. 49-
50) The State asserted that the notion did not conply with Fla.

R Cim P. 3.851 in any respect. (PCR- SR 50) The State
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contended that while the court did not have the power to grant
| eave to anend, the shell notion did not conply wth the
requirements of Fla. R Cim P. 3.851(f)(4) regarding notions
for leave to anend. (PCR-SR. 50-51, 52) As such, the State
argued that the shell notion was nerely an attenpt to obtain an
extension of the trial court, contrary to the rule. (PCR SR
51-53) The State asserted that if Defendant needed an
extension, he should request that extension from this Court.
(PCR-SR. 53-54) The court then granted the State’'s notion and
struck Defendant’s “shell” notion. (PCR 161)

Def endant then noved this Court for an extension of tinme in
which to file a notion for post conviction relief that conplied
with Fla. R Cim P. 3.851. This Court granted Defendant until
January 9, 2003, to file a proper notion.

On January 6, 2003, Defendant finally noved the | ower court
to conduct an in canera review of the exenpt records from the
Ofice of the State Attorney, the Departnent of Corrections and
FDLE. (PCR 162-67) At the sane tine, Defendant noved this
Court for a second extension of tinme to file his notion for post
conviction relief. (PCR 171-76) On January 20, 2003, this Court
granted Defendant until March 10, 2003, to file his notion with

no further extensions all owed.
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On January 24, 2003, Defendant had his notion for in canera
i nspection heard. (PCR 170, 640-54) The State objected to the
in canera inspection on the grounds that Defendant had waived
the right to the inspection by failing to seek the inspection
diligently. (PCR 642-45) Defendant stated that he did not have
to seek an in canera review in a tinmely manner and insisted he
had been diligent because the issue of exenpt public records had
been discussed during the nunerous status hearings the | ower
court had conducted. (PCR 645-46) The State pointed out that
the prior discussion of the exenpt material had been raised by
the State, that the State had suggested that Defendant should
request a review if he wanted one and that Defendant had still
failed to request any review. (PCR 646) The | ower court agreed
to conduct the in canmera inspection. (PCR 650) The State
notified the court that nost, if not all, of the materials that
Def endant sought to have inspected were in the custody of the
clerk. (PCR 644) However, Defendant insisted upon having an
order entered requiring the records repository to send the
records. (PCR 645-46) The Ilower <court entered the order
Def endant requested. (PCR 185)

On  January 29, 2003, the record repository infornmed
Def endant that the form of the order that he had provided was

incorrect. (PCR- SR 57) Defendant obtained a corrected order
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thereafter. (PCR-SR 58-59) On February 24, 2003, the records
repository forwarded those sealed records that it still had that

were responsive to the order. (PCRSR 60) It also inforned

Def endant that the remainder of the records were still in the
possession of the clerk. 1d. Oiiginally, the clerk could not
| ocate the exenpt materials. (PCR 657) The l|lower court then

conducted a series of status hearings, during which the clerk’s
office reported on its attenpts to locate the sealed records.
(PCR 657-69) At the hearing on March 6, 2003, the clerk’'s
office provided the court wth the sealed records from the
Departnent of Corrections. (PCR 664-67) The State infornmed the
court that it should review the records to determ ne whether
they were properly clained to be exenpt and whether they
contained an Brady nmaterial even if they were exenpt. Id. At the
hearing on March 7, 2003, the court stated that it had conducted
an in canera review of these records and determ ned that they
wer e exenpt.

On March 10, 2003, Defendant filed his notion for post
conviction relief, raising 7 clains:

I .
[ DEFENDANT] WAS DEN ED THE EFFECTIVE ASSI STANCE OF
COUNSEL AT THE QU LT PHASE OF H' S CAPITAL TRIAL, IN

VI OLATION OF THE SI XTH AMENDMVENT TO THE UNI TED STATES
CONSTI TUTI ON.
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.
[ DEFENDANT] WAS DENIED THE EFFECTIVE ASSI STANCE OF
COUNSEL AT HI S RESENTENCI NG PROCEEDI NGS, | N VI OLATI ON
O THE SIXTH AMENDVENT TO THE UNITED  STATES
CONSTI TUTI ON.

(I
NEWLY DI SCOVERED EVI DENCE OF THE LI FE SENTENCE | MPOSED
ON FERNANDO FERNANDEZ REQUI RES THE [ DEFENDANT] RECEI VE
RELI EF. THE JURY'S FAILURE TO KNOW THAT FERNANDEZ
RECEI VED A LI FE SENTENCE UNDERM NES CONFI DENCE I N THE
QUTCOVE OF I TS 8-4 DEATH RECOVVENDATI ON.

| V.
THE APPLI CATION OF THE NEW RULE 3.851 TO [ DEFENDANT]
VI OLATES H S RIGHTS TO DUE PROCESS OF LAW AND EQUAL
PROTECTI ON.

V.
[ DEFENDANT' S] RIGHT TO ACCESS TO PUBLI C RECORDS HAD
BEEN DENI ED DUE TO THE LOSS OF NUMEROUS RECORDS BY THE
CLERK OF COURT.

Vi .
THE FLORI DA CAPI TAL SENTENCI NG PROCEDURES AS EMPLOYED
I N [ DEFENDANT'S] CASE VIOLATED H'S SI XTH AMENDVENT
RIGHT TO HAVE A UNANIMOUS JURY RETURN A VERDI CT
ADDRESSI NG H'S GUILT OF ALL THE ELEMENTS NECESSARY FOR
THE CRI ME OF CAPI TAL FI RST DEGREE MURDER.
VI,
[ DEFENDANT] IN[sic] |INSANE TO BE EXECUTED, [N
VI CLATION OF THE EIGHTH AND FOURTEENTH AMENDMVENTS TO
THE UNI TED STATES CONSTI TUTI ON.
(PCR.  187-259) On May 9, 2003, the State responded to
Def endant’ s notion. (PCR 260-487)
On July 10, 2003, the lower court held a Huff hearing in
this matter. Defendant asserted that an evidentiary hearing was

not necessary regarding Clainms V, VI and VII. (PCR 673-74)
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Regarding his <clains concerning the failure to object,
Def endant asserted an evidentiary hearing was needed to devel op
why counsel did not object but acknow edge that the prejudice
woul d be judged fromthe face of the record. (PCR 674-78, 682-
92) He contended that an evidentiary hearing was necessary to
devel op why counsel did not recall w tnesses to present evidence
concerning the gun found at the third crine scene. (PCR 678-
82) However, he again asserted that no devel opnent would be
necessary regarding prejudice and asserted that prejudice was
shown Dbecause trial counsel had claimed the evidence was
relevant to the defense in arguing to present the evidence
during the State’ s case. Id. Regarding the presentation of
sever al experts, Def endant again asserted that factual
devel opnment was necessary only on the issue of deficiency. (PCR
692-93) Wth regard to presenting Defendant’s testinony and the
new y discovered evidence claim Defendant did not assert what
facts needed to be devel oped. (PCR 693-99) Wen pushed by the
| ower court regardi ng what evidence needed to be devel oped about
the newy discovered evidence claim Defendant nerely asserted
he mght call a state attorney. (PCR. 696-97) Regarding the
claim about the constitutionality of Fla. R Cim P. 3.851,

Def endant asserted the reasons why a shell notion was filed and
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an appeal from the striking of that notion was not pursued
needed to be devel oped. (PCR 699-703)

Wth regard to the public records claim Defendant argued
that the clerk needed to be ordered to find the |ost records or
the agencies needed to be ordered to send replacenent records
(PCR. 703-04) He then asserted that the records needed to be
reviewed in canera to determne if the material were properly
exenpt and if there was any Brady material. (PCR.  704-05)
Def endant asserted that any notes of witness interviews wuld be
subject to disclosure because it mght contain Brady nmaterial.
(PCR 705-06) The State pointed out that the nmaterials had
al ready been the subject of an in canmera review regarding the
codef endants, and no Brady material was found. (PCR 707-08)

The State responded that the issues that Defendant clained
counsel was ineffective for failing to preserve had been raised
and rejected in the codefendants’ appeals and that no show ng of
prejudice would be possible. (PCR 710) Wth regard to the
failure to seek to admt the gun found at the third scene, the
State pointed out that not only was the gun found not the sane
caliber as the nurder weapon but also the actual nurder weapon
and other gun used in the crines had been located, l|inked to
Defendant and admtted into evidence. (PCR 710-11) As such,

there could be no prejudice from the failure to admt an
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unrel ated weapon. 1d. It asserted that the comments were proper
any error in the comments would not have affected the outcone
and the clains were barred. (PCR 711-12) It pointed out that
Dr. Eisenstein’ s testinony was incredible without regard to any
i nconsi stency and that the mtigation that was found was based
on the experts that Defendant clainmed should not have been
cal | ed. (PCR  713-14) It asserted that Defendant had not
alleged deficiency with regard to his not testifying and
deficiency could not be showmn. (PCR 714-15)

Regarding the newly discovered evidence claim the State
pointed out that Defendant was relying on a theory of
Fernandez’s cul pability that had been rejected by this Court in
reversing Fernandez’'s sentence, that this Court’s finding
controlled and that wusing that finding, the culpability
difference negated an affect on the outcome. (PCR 715) The
State pointed out that the records from the Departnent of
Corrections had already been reviewed and found to be exenpt and
that other records had been found, reviewed and found to be
exenpt . (PCR 715-16) The State Attorney’s Ofice agreed to
resubmt its exenpt materials, which consisted of attorney notes
that were not subject to disclosure. (PCR 716-18) Regarding the
cl ai m about the constitutionality of Fla. R Cim P. 3.851, the

State asserted that Defendant was suggesting an evidentiary

18



hearing on a claim of ineffective assistance of post conviction
counsel, which is not cognizable and was not properly pled.
(PCR 718-19)

When questioned by the lower court regarding his lack of
assertion of deficiency regarding Defendant’s testinony,
Def endant acknow edged that he was not alleging any interference
with his right to testify by counsel. (PCR 719-21) The tria
court found that the only claimon which factual devel opnent and
an evidentiary hearing was necessary was the portion of claim
I11, regarding the inproper use of nental health experts. (PCR
721) The trial court entered an order on the Huff hearing,
reflecting these findings. (PCR SR 61-62) The | ower court
also required the State Attorney’s Ofice to provide it wth
duplicate copies of its exenpt nmaterials so that an in canera
review of these materials could be conducted. 1d.

On August 7, 2003, the State sent notice that it was
providing the |ower court with an additional copy of its exenpt
material. (PCR 497-98) The State al so provi ded Defendant with
a copy of some notes that it believed it may have inproperly
claimed to be exenpt previously. Id. The lower court reviewed
this information in canmera and determ ned that everything was
exenpt except for one docunent entitled “Statenent of Rents,”

which it disclosed. (PCR 499-502)
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At the evidentiary hearing, Def endant presented the
testinmony of Bruce Fleisher and Reenberto D az, his trial
att or neys. (PCR 726-82) M. Fleisher testified that he had
been licensed to practice law in 1973, and practice primarily
crimnal defense. (PCR 731-32) He had tried capital cases.
(PCR 732) He and M. Diaz represented Defendant both at his
original trial and his resentencing. (PCR 732-33) They
col | aborated on everything but M. Fleisher was in charge of the
penalty phase at the original trial. (PCR 733)

In preparing mtigation, M. Fleisher selected the experts,
and M. Diaz's forner partner traveled to Puerto Rico to
interview Defendant’s famly. (PCR 733) M. Fleisher retained
Dr. Brad Fisher, Dr. Mary Haber, Dr. Hyman Eisenstein and Dr.
Al an Wagschul. (PCR 734) M. Fleisher presented famly history
mtigation through live testinmony and videotaped testinony.
(PCR. 734) M. Fleisher decided not to call Dr. Haber. (PCR
735) Dr. Fisher was used to opine about Ilack of future
dangerousness. (PCR 734, 736)

M. Fleisher explained that Dr. Eisenstein conducted
neur opsychol ogi cal testing, believed that there were indications
of brain damage and suggested an MRI. (PCR 735) Dr. Wagschul
was hired as a board certified neurologist to confirmthe brain

damage and conduct the MRI. 1d. Dr. Wagschul confirmed the brain
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damage, and brought in Dr. Tom Nadish, a radiologist, to confirm
the brain damage was consistent with pugilistic encephal opathy.
(PCR 735-36)

All of this mtigation was devel oped prior to the initial
trial. (PCR 736) M. Fleisher felt it was best to present all
of the mtigation because Defendant had killed a police officer.
(PCR. 736-37) M. Fleisher believed that his presentation was
effective, given that the initial recommendation was 7-5. (PCR
736) M. Fleisher and M. D az decided to pursue the sane
strategy at resentencing. (PCR 737) M. Fleisher believed it
was inportant to present as nuch mitigation as possible and did
not believe the experts contradicted one another. (PCR 737-38)
He stated that Dr. Eisenstein found brain damage, Dr. Wagschul
confirmed the brain damage, and Dr. Fisher was testifying about
future dangerousness. (PCR  737-38) He believed that any
i nconsistencies in their testinony were mnor and did not
outweigh the benefits of presenting a board certified
neurologist to confirm the brain damage and presenting as nuch
mtigation as possible. (PCR 738-39)

M. Fleisher stated that he did not present Dr. Wagschul’s
testinmony live at resentencing. (PCR 739) Dr. Wgschul was
reluctant to testify because of a paynent problem with the

county. (PCR 739) Moreover, M. Fleisher did not wish to
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subject to cross exam nation by Abraham Laeser, the prosecutor
assigned for the resentencing, whom M. Fleisher considered a
better prosecutor than the prosecutor who conducted the original
trial. (PCR 739-40) As such, M. Fleisher elected to have Dr.
Wagschul s prior testinony read to the jury. (PCR 740) M.
Fl ei sher believed he provided Dr. Wagschul’'s results to Dr.
Ei senstein. (PCR 743)

On  cross, M. Fleisher stated that he sought the
appoi ntment of Dr. Haber shortly after his appointnent. (PCR
745) M. Fleisher wusually hires a forensic psychol ogist or
psychiatrist, such as Dr. Haber, first and then hired other
experts based on the first expert’s recommendations. (PCR 746)
In this case, Dr. Haber suggested neuropsychol ogical testing,
and Dr. Eisenstein was retained. (PCR 746-47) Dr. Eisenstein
conduct ed neuropsychol ogi cal testing, suggested the appointnent
of a neurologist and Dr. Wagschul was retained. (PCR. 747-48)
M. Fleisher informed the experts of Defendant’s lack of a
crimnal history and history of head trauma, particularly while
boxi ng. (PCR. 749)

M. Fleisher stated he used all of the doctors he retained
to get denonstrable confirmation of brain damage. (PCR 749-51)
M. Fleisher believed this would be powerful mtigation. (PCR.

750-51) M. Fleisher also believed that Dr. Fisher was a good
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w tness and provided valuable testinony that Defendant would do
well in prison. (PCR. 753-56) Dr. Fisher was aware of the
other experts results but was not evaluating or testifying
concerning any issue of brain damage. (PCR 756) M. Fleisher
did not believe he would have been representing Defendant
effectively by failing to present evidence of a denonstrable
brain injury or of lack of future dangerousness. (PCR 756)

On redirect, M. Fleisher stated that he was aware that one
expert could rely on the testing of another. (PCR 758-59) M.
Fl eisher did not believe that Dr. Eisenstein would have been
able to provide the testinony that Dr. Fisher provided, however.
(PCR. 759- 60)

On questioning by the lower court, M. Fleisher stated that
he did not believe his experts gave inconsistent opinions. (PCR
760-61) Moreover, M. Fleisher believed that juries listened to
medi cal doctors nore than other experts. (PCR 761) He believed
the presentation of this testinony enhanced Dr. Eisenstein's
testinony. (PCR 761)

M. Diaz testified that he had been an attorney since 1979,
and practice primarily crimnal defense. (PCR.  773) M. Daz
believed he had participated in about 40 capital cases before he
represented Defendant. (PCR 776) M. Diaz confirnmed that he

and M. Fleisher represented Defendant both at the original
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trial and on resentencing. (PCR 773-74) M. Diaz stated that
M. Fleisher was nore famliar with the sentencing issues.
(PCR 774-75) He and M. Fleisher discussed strategy for the
resentencing, including the calling nental health experts and
altering the presentation from the first trial. (PCR 775-76,
776-77) M. Diaz believed that M. Fleisher had done everything
that could be done in preparation for the original penalty
phase. (PCR 776) M. Diaz deferred to M. Fleisher’s judgnent
regarding the presentation of mtigation. (PCR 777) M. D az
did not recall discussing any inconsistencies in the testinony
of the experts. (PCR 777-78)

On January 2, 2004, the lower court entered its order
denying the notion for post conviction relief. (PCR. 505-600)
The lower court indicated that it had limted the evidentiary
hearing because the other clains did not require additional
factual devel opnent. | d. It rejected the claim of ineffective
assi stance of counsel at the guilt phase because the coments in
openi ng were proper, there was no prejudice fromthe failure to
object to the evidence and there was no prejudice from failing
to introduce a .9 mm handgun found in a car near the crine scene
given that the weapons actually used in the crine were admtted

and |inked to the defendants. I d. It rejected the claim of

ineffective assistance at resentencing regarding the coments
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because the mpjority of the comments were proper, there was no
reasonabl e probability of a different result from the i nproper
comment and conplaints regarding sone of the coments were
procedural ly barred. It rejected the claim that counsel was
ineffective for <calling experts other than Dr. Eisenstein
because counsel mde a strategic decision and there was no
prej udi ce. It denied the claim of ineffective assistance for
failing to call Defendant as a w tness because it was facially
insufficient and refuted by the record. It rejected the newy
di scovered evi dence claimbased on the difference in culpability
of Defendant and Fernandez found by this Court. It determ ned
that Fla. R Cim P. 3.851 (2001), was not unconstitutional
Wth regard to the public records claim it found that an in
carmera review had been conducted of all of the exenpt materials
and noted Defendant’s delay in pursuing public records. It
rejected the Ring claim based on this Court’s precedent and the
fact that all of the aggravators had been found by a unani nous
jury at the guilt phase. It dism ssed the sanity to be executed
claimw thout prejudice. 1Id.

Thi s appeal foll ows.
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SUMVARY OF THE ARGUMENT

The | ower court properly denied the clainms of ineffective
assistance at the guilt phase as they were insufficiently pled
and nmeritless. It also properly denied the clains of
ineffective assistance of counsel at the resentence, other than
the portion of the claim regarding calling experts for these
sanme reasons. The lower court properly denied the newy
di scovered evidence claimas wthout nerit.

Any issue regarding public records conpliance was waived by
Defendant’s lack of diligence in seeking public records.
Moreover, the lower court did not abuse its discretion in ruling
on the public records issues. The lower court did not abuse its
di scretion in striking Defendant’s shell notion, as the notion
did not conmply with Fla. R Crim P. 3.851, Defendant was not
prepared to conply with the rule in a reasonable tinme and
Def endant was permtted to file a proper notion after this Court
grant ed Def endant extensions of time to do so.

The Ring claim was properly denied. The sanity to be
executed claimis not properly before this Court, was facially

insufficient and is not ripe.
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ARGUMENT

THE CLAIMS OF | NEFFECTI VE ASSI STANCE OF COUNSEL
AT THE GUI LT PHASE WERE PROPERLY DENI ED

Def endant first asserts that the lower court erred in
sumarily denying his clainms that his counsel was ineffective at
the guilt phase. However, the |ower court properly denied these
claims because there was no prejudice from the alleged
defi ci enci es.

In order to plead properly a <claim of ineffective
assi stance of counsel, Defendant nust denonstrate both that
counsel's performance was deficient, and that the deficient
performance prejudiced the defense, which requires a show ng
that counsel's errors were so serious as to deprive the
defendant of a trial whose result is reliable. Strickland v.

Washi ngton, 466 U.S. 668 (1984).

Deficient perfornmance requires a showing that counsel's
representation fell bel ow an obj ecti ve st andard of
reasonabl eness under prevailing professional norns, and a fair
assessnment of performance of a crimnal defense attorney:

requires that every effort be nmade to elinmnate the
distorting effects of hindsight, to reconstruct the
ci rcunstances of counsel's chall enged conduct, and to
eval uate the conduct from counsel's perspective at the
time. . . . [A] court nust indulge a strong
presunption that crimnal defense counsel's conduct
falls within the wide range of reasonabl e professional
assi stance, that is, the defendant nust overcone the
presunption that, under the circunstances, t he
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chall enged action mght be considered sound trial
strategy.

Strickland, 466 U.S. at 694-695.

Even if a crimnal defendant shows that particular errors
of defense counsel were unreasonable, the defendant nust show
that they actually had an adverse effect on the defense in order
to establish ineffective assistance of counsel. The test for
prejudice requires the defendant to show that, but for counsel's
unprofessional errors, the result of the proceeding would have
been different, or, alternatively stated, whether there is a
reasonabl e probability that, absent the errors, the fact finder
woul d have had a reasonabl e doubt respecting guilt. Strickland,
466 U.S. at 694.

Def endant first asserts that the lower court erred in
rejecting his claimthat his counsel was ineffective for failing
to object to the State’s opening statement and to the adm ssion
of certain evidence about Of. Bauer. Def endant asserts that
the lower court should have held an evidentiary hearing to
determ ne why counsel did not object. However, the |ower court
properly summarily denied this claim

I n Robinson v. State, 707 So. 2d 688, 697-99 (Fla. 1998),
the defendant contended, as Defendant does here, that his
counsel was ineffective for failing to object to allegedly

i nproper comments in closing both at the gquilt and penalty
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phases of trial. ld. at 697 & n.17 & 18. In response to a
claim that the lower court had inproperly sumrarily denied the
claims, this Court stated, “[a]s a matter of law, we find that
[the] claims . . ., are procedurally barred because they could
have been raised on direct appeal.” In accordance wth
Robi nson, this <claim was properly summarily denied as
procedural |y barred.

Even if the claim had not been procedurally barred, the
claim was still properly sunmmarily deni ed. The | ower court
properly found that the conmments about which Defendant asserts
his counsel was ineffective for failing to object were proper.
(PCR 512) |Imediately before opening statenents were delivered
to the jury trying Defendant, Franqui and San Martin, the State
delivered an alnost identical opening statement to the jury
tryi ng Fernandez. Conpare T. 852-57 with T. 873-79. Duri ng
this opening statenent, Fernandez’s counsel did object to
comments of a simlar nature to those about which Defendant
conpl ai ns. | d. At the conclusion of the State’ s opening,
Fernandez’ s counsel noved for a mstrial on the basis that the
State’s opening had inproperly inflanmed the jury. (T. 858-59)
The trial court denied the notion for mstrial, finding that the
openi ng statenent was not i nproper. (T. 859) Fernandez raised

the issue on appeal, and this Court found the opening statenent
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was proper. Fernandez v. State, 730 So. 2d 277, 281 (Fla.
1999). Since this Court has already found the State’s nearly
identical opening statenment proper, the lower court properly
found the opening statenent proper. As the opening statenent
was proper, counsel cannot be deened ineffective for failing to
make the nonneritorious objection that it was not. Kokal .
Dugger, 718 So. 2d 138 (Fla. 1998)(counsel not ineffective for
failing to raise neritless issue); Goover v. Singletary, 656
So. 2d 424 (Fla. 1995); Hldwn v. Dugger, 654 So. 2d 107
(Fla.), <cert. denied, 516 US. 965 (1995); Breedlove .
Singletary, 595 So. 2d 8, 11 (Fla. 1992). Thus, the claim was
properly summarily deni ed.

Whil e Defendant suggests an evidentiary hearing was
necessary to deny this claim it was not. In his notion,
Def endant did not suggest that factual devel opnment was necessary
on this claim or why. (PCR. 193-94) At the Huff hearing,
Def endant suggested that evidentiary devel opnent was necessary
to show why counsel did not object but the issue of prejudice
could be ascertained by reviewing the record. (PCR 674-78)
Since the comments were proper, there was no prejudice fromthe
failure to object to them Strickl and. The Court has nade
clear that it is not necessary to address deficiency when there

is a lack of prejudice. Strickland, 466 U S. at 697. Si nce
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Def endant could not show prejudice, the claim was properly
summari |y deni ed.

Def endant next contends that counsel was ineffective for
failing to object to LaSonya Hadley' s testinony about Oficer
Bauer’s working relationship with her or to the conversation
that O ficer Bauer had with M. Hadley immediately before the
crime. (T. 936, 938-39) The lower court found that there was
no prejudice from the failure to object to this testinony.
(PCR 513) This finding was proper. Codefendant Leonardo Franqu
raised an issue regarding the adm ssion of this testinony on
appeal, and this Court found any error in the adm ssion of this
testinmony harm ess. Franqui v. State, 699 So. 2d 1332, 1334 n.4
(Fla. 1997). By finding any error in the adm ssion of this
testinmony harm ess, this Court found that the adm ssion of the
testinmony did not affect the jury's verdicts beyond a reasonabl e
doubt . See State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).
Since this Court has already determned that the adm ssion of
this testinony did not affect the jury' s verdict beyond a
reasonabl e doubt, Defendant cannot show by a preponderance of
the evidence that it would create a reasonable probability of a
different result at trial had the objection been nade. See

Chandl er v. State, 848 So. 2d 1031, 1045 (Fla. 2003). Thus, the

claimwas properly summarily denied.
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Def endant again asserts that an evidentiary hearing was
necessary on the question of deficiency only. (PCR 674-78)
However, since there was no prejudice, there was no reason to
even address deficiency. Strickland, 466 U S. at 697. As such,
there was no need for an evidentiary hearing. The denial of the
cl ai m shoul d be affirmed.

Def endant next asserts that the lower court erred in
denying his claim that his counsel was ineffective for failing
to present evidence that a .9 mm handgun and | atex gl oves were
recovered from a third crime scene. However, the claim was
properly denied. In the |lower court, Defendant’s only statenent
of how he was prejudiced by the failure to present this evidence
was to rely on the trial court’s statenment that the gun m ght be
relevant to the defense and counsel’s statenent that it was.
(PCR. 198-99) Def endant nade no attenpt to assert prejudice
other than these <conclusory statenents. However, such
conclusory statenents are insufficient to state a valid claim
Ragsdale v. State, 720 So. 2d 203, 207 (Fla. 1998). As such,
the claimwas properly sumarily denied.

In an attenpt to bolster the assertions he made in the
| oner court, Defendant relies on statenments made by the | ower

court at the Huff hearing and in its order, expressing concern

about the issue and stating that the evidence appeared rel evant
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and excul patory on its face. Def endant then attenpts to use
those statenments to show that the |ower court inproperly relied
upon the strength of the State’'s case in finding that there was
no prejudice. However, Defendant has taken these statenents out
of context. When considered in context of the record as a
whole, the Jlower court properly found that there was no
reasonabl e probability of a different result had counse

actually attenpted to admt the gun, since it had nothing to do
wi th these crines.

At the beginning of the Huff hearing, the Iower court had
not yet reviewed the transcripts of the trial and resentencing.
(PCR 672) As such, the fact that the lower court initially had
a concern about this claimis attributable to its failure to
understand the lack of significance of the .9 mm the police
found at the third crinme scene. Mreover, what the |ower court

actually said in denying this claimwas:

Def endant al | eges t hat trial counsel was
ineffective for failing to introduce evidence that a 9
mllinmeter firearm was di scover ed at anot her,

unrel ated scene not far from the robbery and nurder in
this case. Defendant proffers that, had trial counse

called two witnesses to testify (police detectives
LaPorte and Pearce), the follow ng evidence would have
been presented to the jury:

Duri ng t he cour se of t he r obbery/ mur der
investigation, two crine scenes devel oped. The first
was the crinme scene at the bank where the robbery and
nmur der occurred. The second crine scene was where the
two getaway vehicles were eventually found. However,
a third scene devel oped during the investigation, five
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or six blocks away; at that crine scene another
automobile was found, and in that autonobile the
detectives found latex gloves and a 9 mllineter

firearm When the weapon was discovered, it was
“jamred” and not operable. Two guns were used in the
robbery and nurder in this case. One was a .38
caliber and the other a 9 mllineter.

On its face, this evidence certainly appears
significant and perhaps even excul patory, pointing to
the possibility that sonme other individual, in sone
other car, comitted the robbery and nurder and
abandoned the car and gun at this third scene.
However, sone anplification is needed to place this
evi dence i n proper context.

Defendant’s counsel attenpted to elicit this
evidence on cross-examnation of two Detectives
LaPorte and Pearce. The court sustained the State’'s
objection to this line of questioning as outside the
scope of direct and defense counsel at sidebar
announced his intention to call these two detectives
during the defense case. (T. 1086-87). [FN2] \Whet her
this was “puffing” by the defense, whether defense
counsel ever intended to call these w tnesses, or was
sinply trying to convince the court to change its
ruling, is immterial. Even if Defendant could
establish the deficiency prong under Strickland, a
review of the trial record reveals that Defendant
cannot establish the requisite prejudice under
Strickland and therefore is not entitled to relief.

Considering this proffered evidence in the
context of the entire trial record, it is clear that
Def endant has failed to establish a reasonable
probability that this testinony would have affected
the outconme of the case. The evidence at trial
i ncluded the follow ng relevant facts:

- Co-defendant San Martin told police he disposed
of the guns used in the robbery and nurder by throw ng
them in the river. The police recovered the guns (a
.38 caliber and a 9 mllineter) at the |Ilocation
descri bed by San Martin. (T. 1758-62;1790-1806).

- At the scene of the robbery and murder police
recovered one projectile, one casing, and several
fragnents of projectiles. Projectiles were also
recovered from the victims body. (T. 1006-07; 1046-
47) .
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- The two guns recovered from the |ocation
described by San Martin were subjected to ballistics
testing; those guns conclusively nmatched the casing
and bullet recovered from the nurder scene and the
projectiles recovered from the victinms body. (T.
1869- 88) .

- The projectile fragnments recovered from the
scene of the robbery and nurder were consistent with
the 9 mllimeter recovered by police at the location
descri bed by co-defendant San Martin. (T. 1885-86).
The condition of the projectiles prevented nore
concl usi ve testing.

Gven the strength and conclusiveness of the
evidence which linked these two guns to the nurder,
the discovery of another 9 mllineter gun (in an
i noperabl e condition) at a crine scene several blocks
away creates no probability—reasonable or otherw se—
that such evidence would have had any effect on the
outcone of the trial

* * * %

[ FN2] In fact, the defense called no w tnesses and
introduced no exhibits at the guilt phase of the
trial. Gven this Court’s finding that Defendant

cannot neet his burden under the prejudice prong of
Strickland, the Court need not determ ne whether
counsel’s decision not to present the proffered
testinmony was a tactical decision intended to preserve
Def endant’s right to rebuttal argunment in closing.

(PCR 513-16)(enphasis added). These findings were entirely
proper.

Testinony was presented at trial that a .9 mm handgun and a
.38 caliber handgun were located at the spot where San Martin
indicated that he had placed them (T. 1758-62, 1790-1806)
Robert Kennington testified that the guns recovered from the
| ocation indicated by San Martin were a conclusive ballistics
match to the casing and bullet recovered from the scene and the

bull ets recovered from Of. Bauer’s body. (T. 1869-88) The
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fragnments recovered fromthe scene were consistent with the .9mm
recovered from the water. (T. 1885-86) Since the actual guns
used in these crinmes were found, linked to the codefendant and
admtted into evidence, presenting an inoperable weapon that was
not of the caliber of the murder weapon and was not connected to
this crime in anyway would not have supported a defense that
this rogue weapon was used to commt the crinme by others. It
also would not have created a reasonable probability that
Def endant woul d not have been convicted. Strickland. Thus, the
| ower court properly deternmined that there was no prejudice. It
shoul d be affirned.

While the lower court did not consider the strength of the
State’s case in denying this claim it would not have been error
for the Iower court to have done so. In Strickland, itself, the
Court described how a determ nation of prejudice should be nade:

In making this determnation, a court hearing an

ineffectiveness claim nust consider the totality of

t he evidence before the judge or jury. Sone of the

factual findings wll have been unaffected by the

errors, and factual findings that were affected wll

have been affected in different ways. Some errors wll
have had a pervasive effect on the inferences to be

drawmn from the evidence, altering the entire
evidentiary picture, and sonme wll have had an
isolated, trivial effect. Mreover, a verdict or

concl usion only weakly supported by the record is nore
likely to have been affected by errors than one with
overwhelmng record support. Taking the wunaffected
findings as a given, and taking due account of the
effect of the errors on the remaining findings, a
court making the prejudice inquiry nust ask if the
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defendant has net the burden of showing that the

decision reached would reasonably Iikely have been

different absent the errors.
ld. at 695-96 (enphasis added). As such, it would not have been
i nproper for the | ower court to consider the overwhel m ng nature
of the evidence against Defendant had it done so0.® It should be
affirmed.

Wi | e Defendant suggests that an evidentiary hearing was
necessary on this claim there was no need for one. In his
notion, Defendant did not assert that this claim required
factual devel opnent or why. (PCR 195-99) At the Huff hearing,
Def endant suggested that factual developnent was necessary
regarding the deficiency prong of Strickland but that prejudice
could be determ ned on the face of the record. (PCR 678-82) The
| oner court properly found that the record established that
Def endant could not establish prejudice, as argued supra. The
Court has made clear that it is not necessary for a court to
even address the deficiency prong when there is no prejudice.
Strickland, 466 U S. at 697. Because Defendant could not
establish prejudice and did not ask for the opportunity to try,
there was no need for an evidentiary hearing. The claim was

properly summarily denied, and the denial should be affirmed.

® The overwhel ning evidence included Defendant’s confession and
physi cal evidence linking the guns used in the crimes and the
proceeds of the robbery to Defendant and the codefendants.
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1. THE CLAIMS OF | NEFFECTIVE ASSI STANCE OF COUNSEL
AT RESENTENI NG WERE PROPERLY DENI ED.

Def endant next contends that the lower court erred in
denying his <clains that his counsel was ineffective at
resentencing. He contends that the |ower court should not have
summarily denied his <clainms regarding the coments about
wei ghing the aggravating and mtigating circunstances, his claim
t hat comments  about the advisory nature of the jury
recomendation violated Caldwell v. Mssissippi, 472 U S. 320
(1985), and his claim that the jury instructions shifted the
burden of proof. He al so conpl ains about the summary deni al of
his clains that counsel was ineffective for failing to object to
victim inpact evidence, for failing to request a jury
instruction on victiminpact evidence, for failing to object to
comrents in closing and for failing to present Defendant’s
testinony. Finally, he asserts that the lower court erred in
denying his claim that counsel was ineffective for presenting
experts other than Dr. Eisenstein. However, the |ower court
properly denied these clains.

Wth regard to the comments on weighing, the claim was
properly denied. Mst of the time the trial court did not
inform that it had to recommend a death sentence if the

aggravating factors outweighed the mtigating factors. ( RST.
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26-27, 665) Instead, it nerely told the jury that it should nake
such a recomendati on. (RST. 26-27, 665) Only one of the
coment about which Defendant conplains infornmed the venire that
it was required to reconmend death. (RST. 536-37) The State’s
comments did not say that the law required that the venirenenber
vote for death; only that they should do so. (RST. 536-37) At
the conclusion of trial, the jury was read the standard jury
instruction on the wei ghing process.

Wil e Defendant appears to contend that all of these
comrents msstated the law, this is not true. In Franqui v.
State, 804 So. 2d 1185, 1191-94 (Fla. 2001), this Court held
that only those comments that inforned the jury that it nust, or
was required by law to, return a recomendation of death if the
aggravators outweighed the mitigators were inproper. This Court
did not hold that comments that inforned the jury that it should
do so were inproper.’ Such coments are, in fact, not inproper
because “should” indicates that sonething is discretionary and
not mandatory. State v. Thomas, 528 So. 2d 1274, 1275 (Fla. 3d
DCA 1988); University of South Florida v. Tucker, 374 So. 2d 16,
17 (Fla. 2d DCA 1979). As such, the coments that did not
informthe jury that a death recomrendati on had to be returned

or was required by the law were not inproper. Since these

" The issue of whether comments using the word should were
i nproper was raised in Franqui. (PCR 361-69, 438-43, 477-79)
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comments were not inproper, counsel cannot be deened ineffective
for failing to claimthat they were. Kokal, 718 So. 2d at 143;
G oover, 656 So. 2d at 425; Hldwn, 654 So. 2d at 111
Breedl ove, 595 So. 2d at 11. As such, the claim was properly
deni ed.

Wth regard to the one comment that did, arguably, indicate
that a death recomendati on was required, the claim should still
be deni ed. Def endant did not denonstrated that there is a
reasonabl e probability that he would not have been sentenced to
death had counsel objected to this comrent. This comrent was
brief in a lengthy voir dire. Under Franqui, Defendant woul d
not have been entitled to a curative instruction based on these
coments. Franqui, 804 So. 2d at 1194. NMoreover, the jury was
given the standard jury instruction on the weighing process
during final instructions. As this Court held in Franqui and
Henyard v. State, 689 So. 2d 239 (Fla. 1996), such a brief
comrent during voir dire is harm ess beyond a reasonabl e doubt.
As such, there is no reasonable probability of a different
result had counsel objected to this conment. Strickland. The
claimwas properly denied.

Wth regard to the clainms regarding victiminpact evidence,
they were properly denied. Under Florida law, victim inpact

evidence is adm ssible at the penalty phase. 8921.141(7), Fla.
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Stat. (1997); Farina v. State, 680 So. 2d 392, 399 (Fla. 1996);
Allen v. State, 662 So. 2d 323, 328 (Fla. 1995). As such,
counsel cannot be deened ineffective for failing to nmake the
nonmeritorious objection that it was not. Kokal, 718 So. 2d at
143; Goover, 656 So. 2d at 425; Hldwn, 654 So. 2d at 111,
Breedl ove, 595 So. 2d at 11. The claimwas properly denied.

Def endant now asserts that even if victim inpact evidence
is adm ssible, Ms. Hadley and Ms. Watson were not qualified to
testify regarding victim inpact because they were not famly
nmenber . However, this argunent is not properly before this
Court, as it was not raised below In his notion for post
conviction relief, Defendant asserted only that the testinony of
Ms. Hadley and M. Watson was victim inpact evidence, such
evidence was inadmssible and a jury instruction should have
been requested on victiminpact evidence. (PCR 208-12) At the
Huf f hearing, Defendant repeated the allegations in his notion.
(PCR 688-90) Since Defendant did not assert that M. Hadley
and Ms. Watson were inproper wtnesses from whom to elicit
victim inpact evidence below, this Court should not consider
this claim now Giffin v. State, 866 So. 2d 1, 11 n.5 (Fla.
2003) .

Even if the claim had been presented below, it would still

have been properly denied. Wil e Defendant asserts that M.
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Hadl ey and Ms. Watson were inconpetent to testify because they
were not nenbers of Of. Bauer's famly, this is not true. In
Payne v. Tennessee, 501 U. S. 808 (1991), the Court held that the
Constitution did not bar the adm ssion of “evidence about the
victim and about the inpact of the nurder of the victim on the
victims famly.” 1d. at 827, see also Farina v. State, 680 So.
2d 392, 399 (Fla. 1996). In discussing why this was true, the
Court stressed that a capital sentencing jury should be able to
consider the harm caused, both to individuals and to society, by
the crime the defendant conmtted. Id. at 819-22. Consistent
with Payne, 8921.141(7), Fla. Stat. (1997) expressly authorizes
t he adm ssion of victiminpact evidence “designed to denpnstrate
the victims uniqueness as an individual human being and the
resultant loss to the comunity’'s nmenbers by the victinms
death.” Nothing in this statute or the case law restricts the
persons conpetent to testify regarding this subject matter to
the victinms famly. In fact, this Court has affirned the
adm ssion of victim inpact evidence by persons other than
menbers of the victims famly. Huggins v. State, 889 So. 2d
743, 765 (Fla. 2004)(best friend); Kormandy v. State, 845 So. 2d
41, 53-54 (Fla. 2003)(longtine friend); Farina v. State, 801 So.
2d 44, 52 (Fla. 2001)(friends); Wndomv. State, 656 So. 2d 432,

438 (Fla. 1995)(police officer). Thus, the |ower court properly
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determ ned that the evidence was adm ssible, and counsel could
not been deenmed ineffective for failing to claim that it was
not . Kokal, 718 So. 2d at 143; Goover, 656 So. 2d at 425
Hldw n, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11. It
shoul d be affirned.

Wth regard to the jury instruction on victim inpact
evidence, the claim was properly denied. In his notion,
Def endant contended that the jury was not told it could not
consider the victiminpact evidence as an aggravator. (PCR 212)
However, the jury was expressly instructed that the aggravating
factor that could be considered were limted to those on which
the trial court instructed it. (RSR. 183, RST. 1829) Victim
i npact evidence was not included in the list of aggravating
circunstances that were to be considered. (RSR. 183-89, RST.
1829-30) The jury was also told that it could not consider
synpat hy for anyone. (RST. 1836, 1837) The jury instruction on
victim inpact evidence that the Court approved in Al ston v.
State, 723 So. 2d 148, 160 (Fla. 1998), was “you shall not
consi der the victim inpact evidence as an aggravating
circunstance, but the victim inpact evidence may be considered
by you in making your decision in this matter.” Accord Kearse
v. State, 770 So. 2d 1119 (Fla. 2000)(proper to give instruction

that victim inpact evidence could be considered but not as
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aggravation). The giving of this type of instruction would have
given the jury nore leeway in considering the victim inpact
evidence than the giving of the instructions that the
aggravating circunstances were |limted to those enunerated and
that synpathy could not be considered. As such, there is no
reasonabl e probability that the giving of a jury instruction on
victim inpact evidence wuld have affected the outcone.
Strickland. The claimwas properly denied.

Wth regard to the Caldwell claim this Court has
repeatedly held that informing the jury that it was nmaking an
advi sory recomendation as to the sentence and that the judge
makes the final sentencing decision does not violate Caldwell
Dufour v. State, 905 So. 2d 42, 67 (Fla. 2005); Giffin v.
State, 866 So. 2d 1, 14 (Fla. 2003). Since the coments did not
violate Caldwell, counsel cannot be deened ineffective for
failing to mnmke the nonneritorious assertion that it did.
Kokal , 718 So. 2d at 143; Goover, 656 So. 2d at 425; Hildw n,
654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The claim was
properly denied.

Wi |l e Defendant suggests that an evidentiary hearing was
required, this is not true. The only evidentiary devel opnent
Def endant suggested was necessary was the presentation of tria

counsel’s testinony regarding why he did not object to the
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unobj ectionable comments. (PCR 686) However, Defendant cannot
establish prejudice since the coments did not violate Cal dwell.
Si nce Defendant cannot establish prejudice, there is no reason
to assess deficiency, and no reason to hold an evidentiary
hearing for the purpose of doing so. Strickland, 466 U. S at
697.

Wth regard to the claim regarding burden shifting, again
this Court has repeatedly found the claimto be without merit.
Rodriguez v. State, 30 Fla. L. Wekly S385, S393 (Fla. My 26,
2005); Giffin v. State, 866 So. 2d 1, 14 (Fla. 2003). Si nce
the claimis without nerit, counsel cannot be deened ineffective
for failing to raise it. Kokal, 718 So. 2d at 143; G oover, 656
So. 2d at 425; Hldwin, 654 So. 2d at 111; Breedl ove, 595 So. 2d
at 11. The claimwas properly denied. WMbreover, an evidentiary
hearing to develop why counsel did not object to the
unobj ectionable instruction was not necessary as Defendant
cannot show prejudice and there was no reason to address
defi ci ency. Strickland, 466 U S. at 697. The denial of the
cl ai mshoul d be affirnmed.

Wth regard to the claim that counsel was ineffective for
failing to object to coments in closing, again the claim was
properly deni ed. Wi | e Defendant asserts that the |ower court

erred in finding the claim barred, this Court has held that
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claimse that were raised and rejected on direct appeal are
procedurally barred in post conviction. Cherry v. State, 659
So. 2d 1069 (Fla. 1995). This Court has also held that the sane
bar applies to issues that could have and should have been
raised on direct appeal. Freeman v. State, 761 So. 2d 1005

1067 (Fla. 2000). This Court has also held that using different
grounds to reargue an issue raised on direct appeal also results
in a procedural bar. Breedlove v. Singletary, 595 So. 2d 8, 10
(Fla. 1992). Moreover, this Court has repeatedly held that
recasting barred claims in the guise of clains of ineffective
assi stance of counsel does not |ift the bar. Rodri guez .
State, 30 Fla. L. Weekly S385 S393 (Fla. May 26, 2005). Here,
an issue of comments in closing was rai sed on appeal. Thus, the
| onwer court properly determned that the claim was barred. | t

shoul d be affirned.

In an attenpt to avoid the bar, Defendant asserts that this
Court did not review the nerits of the clains he raised on
appeal and that he could not have raised the other coments
because they were unpreserved. However, a review of this Court’s
anal ysis of the comrents on direct appeal shows that this Court
did nmore than sinply find the issue regarding the coments

unpreserved. Conzal ez, 786 So. 2d at 567-69. If fact, this

Court expressly stated that “the comrents either individually or
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cunul atively [did not] anpbunt to fundanental error so as to
entitled him to relief.” CGConzal ez, 786 So. 2d at 569.
Moreover, Defendant could have raised the issue of whether the
other comments resulted in fundanental error on direct appeal
even though the issue was unpreserved. See Rodriguez, 30 Fla.
L. Weekly at S394. Thus, the l|ower court properly found the
claimto be procedurally barred.

Even if the claim was not barred, Defendant would still be
entitled to no relief. In rejecting the claimon direct appeal,
the Court held that “the coments either individually or
cumul atively [did not] anpbunt to fundanmental error so as to
entitled himto relief.” CGonzal ez, 786 So. 2d at 569. Thi s
Court has held that such a finding precludes a finding of
prejudice in a claim of ineffective assistance of counsel.
Chandler v. State, 848 So. 2d 1031, 1045 (Fla. 2003)(*“Because
Chandl er could not show the comments were fundanental error on
direct appeal, he likew se cannot show that trial counsel’'s
failure to object to the comments resulted in prejudice
sufficient to wundermine the outcone of the case under the
prejudice prong of the Strickland test. See Strickland, 466 U. S.
at 694.7). Thus, under Chandler, the claim was properly denied
because Defendant could not show prejudice. The denial should

be affirned.
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In an attenpt to avoid the lack of prejudice inherent in
this Court’s determ nation that there was no fundanental error
Def endant asserts that he was prejudiced because a different
standard of review would have applied on appeal. However, the
determ nation of prejudice from a claim of i neffective
assi stance of trial counsel nust be based on whether there is a
reasonable probability of a different result at trial; the
alleged effect on a direct appeal does not satisfy this
standard. Pope v. State, 569 So. 2d 1241, 1244-45 (Fla. 1990).
Thus, Defendant’s <claim of prejudice based on a different
standard of review on appeal is irrelevant to the issue. The
cl ai mwas properly deni ed.

Wth regard to the claimregarding the coments that were
not presented on appeal, they were properly denied. Def endant
first asserted that the comments about Of. Bauer’s badge and
his |ast words were inproper comments on victiminpact evidence
and encouraged the jury to decide the case based on synpathy.
However, this is untrue. The fact that Of. Bauer was a |aw
enforcenent officer killed while performng his duties supported
three aggravating factors: avoid arrest, hinder a governnenta

function and nurder of a law enforcenent officer.® The State’s

8 Moreover, the existence of these aggravators shows that police
officers are different as wvictins wunder Florida s capital
sentenci ng statute.
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coments about the badge asserted that these aggravators, as
synbolized by Of. Bauer’s badge, outweighed the mtigation and
explained why the State believed that such aggravators were
entitled to such weight. In addition, this Court found that
O ficer Bauer’s dying words were adm ssible to prove that he was
a law enforcenent officer killed in the line of duty. San
Martin v. State, 717 So. 2d 462, 470-71 (Fla. 1998). Since this
Court has already found that these statenments were properly
admtted for this purpose, it was entirely proper for the State
to conmment that they served this purpose. Franqui v. State, 804
So. 2d 1185 (Fla. 2001); Thomas v. State, 748 So. 2d 970, 984
(Fla. 1999); Breedlove v. State, 413 So. 2d 1, 8 (Fla. 1982).
The proper function of a penalty phase closing argunent is to
di scuss what aggravating and mtigating circunstances have been
proven and what weight should be assigned to each. See
Bertolotti v. State, 476 So. 2d 130, 134 (Fla. 1985); see also
Rodriguez v. State, 30 Fla. L. Wekly S385, S394 (Fla. My 26,
2005). Thus, the comments were not inproper. As such, counsel
cannot be deened ineffective for failing to claim that they
wer e. Kokal, 718 So. 2d at 143; Goover, 656 So. 2d at 425;
Hildw n, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.

Wth regard to the coment about George Bernand Shaw, the

claim was properly denied. Wil e Defendant asserts that the
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coment was intended to elicit synpathy for Of. Bauer, this is
not true when the coment is read in context. | medi atel y
before the comment at issue, the State pointed out that the
tears shed by the defense wtnesses were the result of
Def endant’ s actions and that they should not cause the jury to
render a recommendati on based on synpathy for Defendant or his
famly. (RST. 1794-97) Imediately after the portion of the
argunent Defendant quotes, the State commented:

You told us very early on that you understood that

synpathy can play no part in your verdict. [ m not
asking you to be synpathetic to the officer, his
famly, his friends but 1’m also asking you not to be

synpathetic to the defendant and his famly. That ' s

not part of the law. Synpathy is not part of the |aw

The rules say, you can only rely on the |law and the

evidence. That’'s what you said in your oath.
(RST. 1798) Considered in the context in which the comment was
made, it did not ask the jury to return a recomendati on based
on enotion and synpat hy. Instead, it urged the jury to ignore
the displays of enmotion to which it had been exposed and give
weight to the during the course of a robbery and for pecuniary
gain aggravators. Asking the jury to give weight to aggravating
circunstances is not inproper. See Bertolotti v. State, 476 So.
2d 130, 134 (Fla. 1985). Since the comrent was not i nproper,

counsel cannot be deened ineffective for failing to make a

meritless objection. Kokal, 718 So. 2d at 143; G oover, 656 So.
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2d at 425; Hldwin, 654 So. 2d at 111; Breedl ove, 595 So. 2d at
11. Thus, the claimwas properly deni ed.

Wth regard to the coment that Def endant asserts
i nproperly asked the jury to send a nmessage to the conmunity and
told the jury that it had a duty to reconmend death, the claim
was properly denied. When the comment is read in context, it
nmerely asserted that the evidence in this case showed that death
was an appropriate recommendation in this case. As such, it was
not inproper. Rodriguez v. State, 30 Fla. L. Wekly S385, S394
(Fla. May 26, 2005). Thus, counsel cannot be deened ineffective
for failing to make the nonneritorious assertion that it was.
Kokal , 718 So. 2d at 143; Goover, 656 So. 2d at 425; Hildw n,
654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The |ower court
properly denied the claimand should be affirned.

Wth regard to the claim that counsel was ineffective for
failing to call experts other than Dr. Eisenstein, the |ower
court held an evidentiary hearing on this claim In review ng
this claim therefore, this Court is required to give deference
to the lower court’s findings of fact to the extent that they
are supported by conpetent, substantial evidence. Stephens v.
State, 748 So. 2d 1028, 1033-34 (Fla. 1999). However, this Court

may i ndependently review the lower court’s determnation of
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whet her those facts support a finding of deficiency and
prejudice. 1d.
Here, the lower court denied the claim stating:

More often than not, a claimraised in this area

attacks defense counsel’s failure to <call nenta
heal th experts, whose testinony (it is clainmed) would
have provided additional mtigation evidence. By

contrast, Defendant asserts in this case that trial
counsel provided ineffective assistance of counsel by
calling too many experts at the penalty phase.
Def endant contends that these defense experts actually
contradicted each other, and that, as a result,
provided testinony that was damaging and prejudicial
to the defense. Further, Defendant contends that as a
result of this testinony, the State did not have to
call an expert in rebuttal.

As it applies to a failure to present evidence
(or, as here, an alleged decision to present
contradictory or inconsistent evidence), it is clear
t hat Defendant cannot neet the deficiency prong of
Strickland sinply by introducing nental heal t h
evidence superior to that presented at the penalty
phase proceeding. Pace v. State, 854 So.2d 167 (Fla.
2003); Asay v. State, 760 So.2d 974 (Fla. 2000).

Adapting that holding to the claimin this case,
sinmply because Defendant establishes that the penalty
phase presentation could have been nore effective
(through the presentation of |l ess wtnesses or
different witnesses), does not necessarily lead to the
conclusion that counsel’s performance was deficient.
Keeping in mnd the adnmonition in Strickland -- in
reviewing an ineffective assistance claim courts
should give proper deference to the attorney’s
deci si on- maki ng process-- there will always be actions
or strategies which, in hindsight (i.e., after
conviction) an attorney mght have done differently.
To conclude otherwse is to concede that the case is
unwi nnabl e regardl ess of the attorney’s performance, a
concession which will seldom be nmade. Moreover, it is
wi dely recogni zed that “even the best crimnal defense
attorneys would not defend a particular client in the
same way.” Strickland 466 U. S. at 689 (and
authorities cited).
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It is clear that, in this case, defense counsel
conducted a thorough investigation into the nental
health mtigation, both from a factual perspective
(famly nenbers and history) and through the use of
expert testinony. They consulted with and utilized no
less than five nedical experts in the area to
cultivate and present nmental health mtigation to the
jury. Certainly, then, it cannot be said that defense
counsel’s decision or strategy was borne of a failure
to investigate. Ct. Ri echmann v. State, 777 So.2d
342 (Fla. 2000). As the Strickland Court noted,
“strategic choices made after thorough investigation
of law and facts relevant to plausible options are
virtually unchall engeable.” 466 U. S at 690
Def endant has failed to satisfy this burden.

Def endant contends that counsel was ineffective
in presenting three expert w tnesses who contradicted
each other on at | east one nmjor issue-- the existence
and extent of brain damage. Def endant contends that
had counsel called only one of the three experts, a
cohesive and consistent mtigation theory would have
been presented and a reasonable probability exists
that six or nore jurors would have recomrended |ife.

A review of the relevant portion of the record is
necessary to put this claimin its proper perspective:

At the first sentencing proceeding, Defendant’s
attorney, Bruce Fleisher, presented the testinony of
the follow ng witnesses on this issue:

- Dr. Merry Haber, a forensic psychol ogist;

- Dr. Alan Wagshul, a board-certified neurol ogi st
and a professor of neurology at the University of
M am Medi cal School;

- Dr . Hyman  Ei senstein, a board-certified
neur opsychol ogi st ;

- Dr. Brad Fisher, a doctor who had conducted
research on future dangerousness.

(E-H. 1 at 9).

At the resentencing proceeding, Dr. Haber did not
testify, and Dr. \Wagshul did not testify live.
However, Dr. Wagshul’'s prior testinony from the first
sentencing was read to the jury. (EH 1 at 9, 13-15).

Dr. Haber was the first doctor to evaluate
Def endant . She acted as a “screen psychol ogist” and
made initial findings regarding Defendant’s nental
ill ness and recomrended further evaluation and testing
by a neuropsychologist. (E.H 1 at 20-21).
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Foll owing her recommendation, the defense then
retained Dr. Ei senstein, a neuropsychologist, to
conduct a series of psychol ogical tests. Based upon
his testing, Dr. Eisenstein was of the opinion that
Def endant suffered organic brain damage. (EEH 1 at
21-22).

After obtaining the results of the psychol ogi ca
testing, the defense retained Dr. Wagshul to conduct
an el ectroencephal ogram (EEG of Defendant’s brain to

obtain denonstrable evidence of brain damage,
supporting Dr. Eisenstein’s opinion that Defendant
suffered from organic brain danage. (EEH 1 at 24-

25). The EEG confirmed the existence of brain danmage,
and Dr. Wagshul diagnosed Defendant as suffering from
pugilistic encephalopathy, a form of brain danage
resulting from boxing which could lead to inpulsive
behavi or.

In addition to obtaining an EEG Dr. Wagshu
referred Def endant to Dr. Tom Nai di ch, a
neur oradi ol ogi st who perfornmed a WMagnetic |maging
Resonance (MRI) test and photographed Defendant’s
brain, providing visible, photographic evidence of the
damage to Defendant’s brain. (E.H 1 at 25-26). Dr.
Wagshul provided testinony regarding the results of
the MRl as well as the EEG

Each of the +three expert wtnesses provided
evi dence in support of di stinct mtigating
ci rcumnst ances:

1. Dr. Wagshul’s testinony was the Kkey to
establishing the existence of organic brain danage as
a mtigating circunstance and to provide visual proof
of that damage through the use of the EEG and MR

2. Dr. Eisenstein’s testinony, while prem sed on
t he exi stence of organic brain danage, was intended to
provi de evi dence of a separate mtigating
ci rcunst ance: t he claim that Def endant act ed
impul sively on the day in question and was under
“extreme nental or enptional distress” at the tinme he
comm tted the of fenses.

3. Dr. Fischer’'s testinony was intended to
provide a third mtigating circunstance: Defendant’s
lack of future dangerousness and potential for
rehabilitation.

G ven this per spective of t he evi dence,
Def endant’s claimis unavailing for several reasons:
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1. The trial court rejected Dr. Eisensteins
testinmony as incredible. The trial court cited
numerous portions of the evidence from trial and
sentencing, separate and apart from the testinony of
the other experts, which were wholly inconsistent with

Dr . Ei senstein’s opi nion that Def endant act ed
i mpul sively or under extreme nental or enotional
di stress. For exanpl e, the Defendant’s own

confession in which he admtted to having planned the
robbery 10 days before it was conmtted and neeting
with the co-defendants the day before the crinmes to
di scuss the plan. The court also noted that, in
spite of his brain damge, Defendant was able to
conform his conduct to the law every day of his life
prior to the date of these crinmes, and everyday
t hereafter. Finally, the court noted Defendant’s
enpl oynent history, in which he was able to maintain
| ong-term enpl oynent at several jobs, even working as
a technician at an optical | ab.

These facts and circunstances were considered and
relied upon by the court in its rejection of Dr.
Ei senstein’s opinion that Defendant acted inpulsively
and under extrenme nental and enotional distress at the
time he conmtted the crines. A fair reading of the
trial court’s sentencing order |eads one reasonably to
conclude that the trial court would have rejected Dr.
Ei senstein’s testinony even if the other experts had
not testified.

Further, wunder cross-examnation Dr. Eisenstein
was forced to concede a variety of weaknesses in his
opinion and in the testing which fornmed the basis for
his opinions. (RST. 1522-42).

2. Wiile the experts did have differing opinions
on certain issues, all were in agreenment that the
Def endant suffered organic brain danage. Def endant
inplies in his notion that Dr. Wagshul and M. Fisher
opined that Defendant did not suffer brain damage.
This is an inaccurate characterization of t he
evi dence. Rat her, Dr. Wagshul and Dr. Fisher both
found that Defendant suffered organic brain damage,
confirmed by the MR which revealed that two of the
cavities in Defendant’s brain were filled with spina
fluid. Dr. Wagshul believed this organic brain damage
was |ikely a result of his boxing history. (See Trial
Court’s Resentencing Order, RSR 249-53).
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The wtnesses differed on whether this brain
damage could lead to the kind of inpulsivity or
enotional distress which Dr. Eisenstein believed |ed
Defendant to commit the crinmes of which he was
convi ct ed.

While Dr. Wagshul did opine that this injury can
lead to inpulsive behavior, he did not believe it

woul d cause sonmeone to rob a bank and kill a police
of ficer. Dr. Wagshul also conceded that Defendant’s
brain wave activity appeared normal. Both Dr. Wagshu

and Dr. Fisher acknowl edged that they observed no
abnormalities in the Defendant’s speech, nobvenent, or
manneri sns. (See Trial Court’s Resentencing Order,
RSR. 252-53).

Def endant asserts that this inconsistency is
critical and should have led trial counsel to refrain
from presenting the testinony of Dr. Wagshul and Dr.
Fi sher at resentencing. Defendant’s claim— that Drs.
Wagshul and Fischer contradicted Dr. Ei senstein
regarding the extent of Defendant’s brain damage or
its effect on Defendant’s actions in this case—
i gnores the broader, nore critical purposes served by

the testinmony of these two w tnesses. Wt hout Dr.
Wagshul’s testinony, Defendant would have been left
with Dr. Ei senstein’s psychol ogi cal testing to

establish the existence of brain damage. Dr. Wagshul
provi ded a very credible wtness W th board
certification and excellent credentials, and physical
evidence of the brain damage relied upon by Dr.
Ei senst ei n. Dr. Fisher provided crucial testinony
that Defendant would not be a danger if sentenced to
life in prison and that he had potential for
rehabilitation if sentenced to |ife instead of death.

3. Perhaps the nost telling evidence of the
weakness of Defendant’s argunent: in rejecting the
testinmony of Dr. Eisenstein as incredible, the tria
court al so rej ected t he prof fered mtigating
ci rcunst ance of “extrene nment al and enot i onal
di stress”. By contrast, the trial court found the
exi stence of sever al mtigating ci rcunst ances,
i ncluding: brain damage (the prinmary purpose for Dr.
Wagshul’s  testinony); and good conduct whi | e
incarcerated and potential for rehabilitation (the
primary purpose for Dr. Fisher’s testinony). Had the
defense presented only Dr. Eisenstein, it is likely
that the trial court (and the jury) would not have
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found that these other two mtigating circunstances
wer e established.

4. It nust be renenbered that Dr. Wagshul did
not testify live at the resentencing. The defense
merely read his prior testinony from the first
sentencing. Even if Defendant had presented only the
testimony of Dr. Eisenstein, the State could have
i ntroduced portions of the prior testinony of Dr

Wagshul , to the extent his testinony in fact
contradi cted or inpeached Dr. Eisenstein. Ther ef or e,
the jury and the trial court mght very well have been
made aware of Dr. Wagshul’s opinions, even if

Def endant had chosen not to present themto the jury.

This Court finds that the actions of defense
counsel were not only not deficient, they were, in

this Court’s opinion, logical, strategically sound,

and professionally reasonabl e.

(PCR 523-30) The lower court’s findings of fact are supported
by conpetent, substantial evidence and nust be accepted by this
Court. Stephens, 748 So. 2d at 1033- 34.

Def endant appears to claim that the |ower court erred in
finding that Defendant’s counsel made a strategic decision to
pr esent al | of the doctors’ opi ni ons. However, t he
determ nation that counsel nmde a strategic decision is a
finding of fact. Bol ender v. Singletary, 16 F.3d 1547, 1558
n.12 (11th Cr. 1994). As such, it is reviewed to determ ne
whether it is supported by conpetent, substantial evi dence under
St ephens. Here, the finding was supported by M. Fleisher’s
testinony that he made a strategic decision to present all of

t he doctors. (PCR 736-39) As such, the determ nation that

counsel nade a strategic decision should be affirmed.
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Def endant al so appears to assert that even if counsel did
make a strategic decision, the decision was not reasonable.
However, this court has held that strategic choices nmade by a
crimnal defense counsel after thorough investigation of |aw and
facts rel evant to pl ausi bl e options are "virtual ly

unchal | engeabl e.” They may only be overturned if they were "so
patently wunreasonable that no conpetent attorney would have
chosen it." Haliburton v. State, 691 So. 2d 466, 471 (Fla.
1997) (quoting Palnes v. Wainwight, 725 F.2d 1511, 1521 (11th
Cr. 1984)(quoting Adans v. Wainwight, 709 F.2d 1443, 1445
(11th Gr. 1983))). Here, Defendant did not suggest that
counsel did not conduct a thorough investigation. In fact, the
record shows that counsel did conduct such an investigation.
Counsel hired Dr. Haber to screen for nental problens. (PCR

745) Based on her evaluation and reconmendation, counsel had
Def endant evaluated by Dr. Ei senstein, who recomended a
neurol ogist. (PCR 746-47) Dr. Wagschul was then retained and
his recomendati on was followed by retaining Dr. Nadish. (PCR

735-36, 747-48) Moreover, Dr. Fisher was retained to opine
regarding rehabilitation potential. (PCR 734, 736) As such,

Def endant’s challenge to his counsel’s strategic decision should

be rejected.
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Def endant al so appears to suggest that the |ower court
i nproperly found that he was not prejudiced. However, the |ower
court’s finding was proper. As the lower court noted, Dr.
Ei senstein"s lack of credibility did not depend on the
contradiction by Dr. Fisher and Dr. Wagschul. As noted by the
trial court in its sentencing order, Dr. Eisenstein s opinion of
Defendant’s nental state was based on the results of his
testing, which showed that Defendant was normal and was entirely
inconsistent with all of the other evidence presented. (RSR
249- 53) Moreover, Dr. Eisenstein failed to consider factors
that m ght have explained Defendant’s subnornal perfornmance on
some tests in that he ignored Defendant’s |ack of an index
finger on one hand as resulting in lower scores on tests
eval uating the use of one’s hands and Defendant’s first |anguage
bei ng Spanish as resulting on | ower scores on sonme verbal tests.
(RST. 1529-30, 1541) Moreover, the basis for Dr Eisenstein’s
opinion was that Defendant’s brain damage caused him to be
i mpul si ve. However, Dr. Eisenstein admtted, and the evidence
showed, that the crime was planned for at |east 10 days before
it was conmtted. Mor eover, the evidence showed that Defendant
was capabl e of behaving and hol ding responsible jobs before he
commtted this crine. As such, Dr. Eisenstein would not have

been credible even if the other doctors had not been presented.

59



Moreover, presenting only Dr. Eisenstein would not have
prevented the State from nmaking comments in closing about him
Since he was incredible wthout regard to the other doctors’
opi nions, the State would have still been able to comrent on his
lack of credibility. Thus, the |ower court properly found that
presenting only Dr. Eisenstein's testinony would not have
created a reasonable probability of a different result at trial.

Mor eover, it should be renmenbered that the nmitigation that
was found was based on Dr. Wagschul and Dr. Fisher’s testinony.
Based on the testinmony of Dr. Wagschul and Dr. Fisher, brain
damage and potential for rehabilitation were found. (RSR. 256-
58) As such, by elimnating the other doctors’ testinony,
Def endant woul d have weakened his mtigation case. Thus, the
| ower court properly found that there was no reasonable
probability that Defendant would not have been sentenced to
death had only Dr. Eisenstein testified. Strickland. The |ower
court properly denied the claimand should be affirned.

Wil e Defendant asserts that the lower court did not
adequately consider the effect on the jury and failed to
consider that the jury recomendation was 84, this is untrue.
In determning Strickland prejudice, the |lower court and this
Court were required to make an objective evaluation of the

evidence and ignore the idiosyncrasies of a particular jury.
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Strickland, 466 U S. at 694-95. Here, the lower court nmerely
used the nunmerous contradictions inherent in Dr. Eisenstein’s
testinony as illustrated in the sentencing order in making this
eval uati on. Moreover, in asserting that he only needed to
convince two nore jurors, Defendant ignores that his present
assertions would have elimnated mtigation that was found based
on medically verifiable evidence. As such, the claim was
properly rejected.

To the extent that Defendant 1is suggesting that Dr.
Ei senstein could have testified to the other doctors’
concl usions, Defendant failed to prove this was true. He did
not present any evidence on prejudice at the evidentiary
heari ng. However, Defendant had the burden of proof at the
evidentiary hearing. Smth v. State, 445 So. 2d 323 (Fla.
1983). As such, this assertion should be rejected. Mor eover
as the lower court pointed out, Dr. WAagshul’s prior testinony
coul d have been used to inpeach Dr. Eisenstein had counsel done
as Defendant suggests. See 890.608, Fla. Stat.; see Huggins v.
State, 889 So. 2d 743, 755-56 (Fla. 2004). Thus, the I ower
court properly denied this claim It should be affirned.

Wth regard to the claim concerning Defendant’s testinony,
Def endant asserts that the |ower court inproperly found that his

claim was facially insufficient because he sufficiently alleged
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prejudice and that the existence of a colloquy in which he
wai ved his right to testify did not refute the claim However,
the I ower court properly denied this claim

In denying this claim the | ower court stated:

Def endant concedes in his notion that the trial
court conducted a colloquy regarding Defendant’s
desire to testify at his resentencing proceeding.
However, Defendant alleges “the record is not entirely
clear on the voluntary nature of his waiver.”
(Def endant’s Moti on, p. 39). Def endant al so al |l eges
that “M. Gonzal ez possessed inportant evidence as to
his version of the events leading to the killing of
O ficer Bauer.” 1d.

Def endant’s notion, however, does not directly
assert that his failure to testify was due to sone
action of counsel. Rather it alleges: “[H e indeed
wished to testify but, due to his nental and
intellectual deficits, deferred his decision to the
recommendati on of counsel rather than naking a truly
vol untary personal decision.” 1d.

It is likely that this <claim is legally
insufficient, because it contains nothing nore than a
conclusory allegation that Defendant’s “nmental and
intellectual deficits” prevented a valid waiver of his
right to testify. Def endant nmakes no other factua
assertions in this regard.

However, even assumng its legal sufficiency,
this claimis conclusively refuted by the record. The
trial court conducted the followi ng colloquy during
t he resent encing:

THE COURT: |s your client going to testify?

MR. GONZALEZ: No.

MR. GONZALEZ: ...we had an opportunity, we have
di scussed this in the past but |I have conferred
with him again, as to himtestifying or not. | t

is ny recomendation that he not testify and he's
going to listen to ne.

THE COURT: Al right. Now, let me talk
to M. Gonzal ez. First of all, M. Gonzalez, do
you understand that as a defendant in a crimnal
case, you have a constitutional right either to
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testify or

not to testify at this sentencing

heari ng; do you understand?

MR, GONZALEZ: Yes sir.

THE COURT: Now, even t hough it's your
personal decision to nmake, you shoul d

consi der the
understand that if you disagree W th your
attorneys about this decision, you have the right
to overrule them Do you understand?

decision to
proceedi ng?

advi ce of your attorneys. But you

MR. GONZALEZ: Yes.
THE COURT: And is it your per sonal
testify or not to testify in this

MR GONZALEZ: 1'mfollow ng their advice.
THE COURT: Wiich is to do what?
MR, GONZALEZ: Which is not to testify.
THE COURT: Al right. s that your personal
decision after listening to thenf
MR. GONZALEZ: Yes.
THE COURT: Have they prom sed you anything or
forced you in any way to not testify?
MR, GONZALEZ: No.
THE COURT: Do you understand that you can not

follow their
testify you can do that?

MR, GONZALEZ:
THE COURT:
MR, GONZALEZ:

(RST. 1593- 96).

t hat Def endant
hi s right

to

proceedi ng. [ FN4]

advice and if you really want to

Ri ght .
And do you not want to testify?
No.

The record conclusively establishes
made a knowi ng and voluntary waiver of

testify at hi s resent enci ng

* * * *

[FNA] It is worth noting that Defendant did not testify

at the gquilt

phase of his trial or at the first

sent enci ng proceedi ng.

(PCR 530-33) As can be seen fromthe foregoing, the | ower court

found that Defendant’s claim failed to allege deficiency

sufficiently and that

refuted by the

record.

any alleged deficiency was conclusively

As such, Defendant’s argunment that he
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sufficiently alleged prejudice and that his prejudice claimis
not refuted by the record is irrelevant. It should be rejected.
Moreover, the |ower court properly found that Defendant did
not sufficiently allege deficiency and that the allegation of
deficiency was conclusively refuted by the record. In Qsorio

v. State, 676 So. 2d 1363 (Fla. 1996), this Court adopted the

El eventh Grcuit’s approach to clains of ineffective assistance
of counsel for preventing a defendant from testifying from

United States v. Teague, 953 F.2d 1525 (11th Cr. 1992). The
El eventh Circuit described how a defendant could show that his
counsel was deficient for preventing himfromtestifying:

VWhere the defendant clains a violation of his right to
testify by defense counsel, the essence of the claim
is that the action or inaction of the attorney
deprived the defendant of the ability to choose
whet her or not to testify in his own behalf. |In other
words, by not protecting the defendant's right to
testify, defense counsel's performance fell below the
constitutional mMninmum thereby violating the first
prong of the Strickland test. For exanple, if defense
counsel refused to accept the defendant's decision to
testify and would not call himto the stand, counsel

woul d have acted unethically to prevent the defendant

from exercising his fundanental constitutional right
to testify. Alternatively, if defense counsel never
informed the defendant of the right to testify, and
that the ultimate decision belongs to the defendant,
counsel would have neglected the vital professional
responsibility of ensuring that the defendant's right

to testify is protected and that any waiver of that
ri ght is knowing and voluntary. Under such
ci rcunst ances, defense counsel has not acted " 'within
the range of conpetence denmanded of attorneys in
crimnal cases,' " and the defendant clearly has not

recei ved reasonably effective assistance of counsel.
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ld. at 1534.

In the lower court, Defendant did not allege ant action or
i naction by counsel that prevented him from testifying. (PCR
225) He did not assert that he was not infornmed that he had a
right to testify, that he could personally choose whether to
testify or not, that his counsel’s advice against testifying was
based on any m stake of law or fact, or that his counsel refused
to call Defendant if Defendant had chosen to testify. Moreover,
the colloquy that the trial court does refute any claim that
Def endant was unaware that he had a personal right to testify,
whi ch he chose not to exercise. In fact, when questioned at the
Huff hearing, Defendant acknowl edged he was not claimng that
counsel interfered with his right to testify in any nmanner.
(PCR. 719-21) | nst ead, Defendant’s entire allegation of
deficiency was he deferred to counsel “due to his nental and
intellectual deficits.” (PCR 225) However, such a conclusory
allegation is insufficient to state a claim of ineffective
assi stance of counsel. Ragsdale v. State, 720 So. 2d 203, 207
(Fla. 1998). The |ower court properly sumarily denied the
claimon this basis and should be affirmed.

Mor eover, Defendant’s claim that his alleged nental and
intellectual deficits rendered his decision not to testify not

“truly voluntary,” would not be sufficient to show that his
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wai ver was not voluntary. The United States Suprene Court has
made it clearly that alleged nental problenms only prevent a
def endant from waiving a constitutional right if the defendant
is inconpetent to stand trial. See Codinez v. Mran, 509 U S
389 (1993)(no speci al standard of conpetency to waive
constitutional rights); see also Colorado v. Connelly, 479 U S
157 (1986) (M randa waiver voluntary even though the defendant
was nmentally ill and waived his rights because of that illness).
Def endant has never clained that he was inconpetent to stand
trial or was inconpetent under the | egal definition of
i nconpetence at any tine. As such, his allegations were not
sufficient as a matter of law to show that his decision not to
testify was involuntary. The |ower court properly sunmarily

denied this claimand should be affirned.
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I11. THE NEWY DI SCOVERED EVI DENCE CLAIM WAS PROPERLY
DENI ED

Def endant next contends that the lower court erred in
denying his claim that this Court’s reduction of the death
sentence of Fernando Fernandez constituted newy discovered
evi dence. Defendant asserts that the refusal to grant relief on
this claim prevent him from presenting valid mtigation
Def endant al so di sputes the lower court’s finding that Fernandez
was |ess culpable than Defendant. He <contends that an
evidentiary hearing was needed on this claim to present an
assistant state attorney to prove that the State’s position was
that Fernandez was the masterm nd. However, this claim was
properly deni ed.

First, it does not appear that Fernandez’s sentence
qualifies as newy discovered evidence. In Steinhorst v. State,
638 So. 2d 33, 35 (Fla. 1994), this Court determ ned that where
a codefendant’s sentence had been reduced while the defendant’s
case was still on appeal, the codefendant’s sentence did not
qualify as newy discovered evidence. Here, Defendant’s
resentenci ng appeal was pending when Fernandez’s sentence was
reduced. As such, Fernandez’s sentence does not qualify as
new y discovered evidence under Steinhorst. The claim was

properly deni ed.
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Mor eover, Defendant’s argunent centers around his assertion
t hat Fernandez was the masterm nd. The assertion that Fernandez
was the mastermind is based on the State’'s theory of prosecution
of Fernandez and the dissenting opinion of Justice Wlls in
Fernandez’ s appeal. However, in ordering Fernandez sentenced to
life, this Court rejected the State’s theory and found that
Fernandez was not sufficiently cul pable to be sentenced because
his involvenent was simlar to that of Abreu and San Martin.
Fernandez v. State, 730 So. 2d 277, 283 (Fla. 1999). This Court
has held that where a jury or a court has nade a determ nation
of culpability, it is that determnation that controls on the
issue of culpability and not anyone’s theory of culpability.
See Shere v. Mwore, 830 So. 2d 56, 61-62 (Fla. 2002). As such
the State’s theory that Fernandez was the nmasternind 1is
irrelevant.® Defendant’s reliance on Justice Wells’s dissent is
equal ly availing. A dissenting opinion does not contain the
finding of the Court and has no precedential effect. See
Munnerlyn v. Wngster, 825 So. 2d 481, 482 (Fla. 5th DCA 2002);

Bauer v. State, 528 So. 2d 6, 9 (Fla. 2d DCA 1988); see also

 Defendant’s request for an evidentiary hearing on this claim
centered on calling a prosecutor to confirmthat its theory was
t hat Fernandez was the masterm nd. (PCR 696-97) However, the
State has never disputed that this was its theory. The State’s
position is that since its theory was rejected, it was
irrelevant. As such, there was no need for a hearing to present
irrel evant testinony.
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MIls v. More, 786 So. 2d 532, 540 (Fla. 2001)(Harding, J.,
concurring)(“Wiile | respect the opinions of those justices,
their dissenting opinions are just that--dissenting opinions;
the positions expressed in those opinions did not carry the day.
Hence, such opinions have no precedential value.”). Since this
Court’s determ nation of Fernandez’s culpability controls, the
| ower court properly found that Defendant and Fernandez were not
equal 'y cul pabl e.

Gven that Defendant and Fernandez were not equally
cul pable, the lower court properly found that Fernandez's l|ife
sentence would not create a probability of a different result at
resentencing. See Scott v. Dugger, 604 So. 2d 465, 468 (Fla.
1992) . This conclusion is also supported by the fact that the
jury was inforned that both San Martin and Abreu were sentenced
to life. This Court’s finding was that Fernandez had the sane
| evel of culpability of these two codefendants. Fernandez, 730
So. 2d at 283. The claimwas properly denied. The |ower court
shoul d be affirned.

Wiile regard to the contention that the failure to grant
relief on this claim precluded Defendant from presenting valid
mtigation, this issue is not properly before this Court. In
his notion for post conviction relief, Defendant did not assert

that a refusal to grant relief on this claim would result in
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preventing a defendant from presenting valid mtigation. (PCR.
227- 28) Def endant did not nmake this argument at the Huff
heari ng. (PCR 693-99) Since this argunment was not presented
to the lower court, it is not properly before this Court.
Giffin v. State, 866 So. 2d 1, 11 n.5 (Fla. 2003); Steinhorst
v. State, 412 So. 2d 332, 338 (Fla. 1982)(objection nust be
based on sanme grounds raised on appeal for issue to be
preserved). The denial of the claimshould be affirmed.

Even if the claimwas properly before this Court, it has no
merit. The cases upon which Defendant relies arose in the
context of direct review of a crimnal conviction. Eddi ngs v.
Ol ahorma, 455 U.S. 104 (1982); Bell v. Ohio, 438 US. 637
(1978); Lockett v. Chio, 438 U S. 586 (1978). Here, this case is
not on direct review. Mreover, the United States Suprene Court
rejected the notion that any error that affected the
presentation of mtigation would automatically entitle a
defendant to post conviction relief when it adopted the
prejudi ce standard in Strickland. Id. at 691-99. The use of
different standards to eval uate post conviction clains reflects
the respect for the finality of crimnal conviction, which both
this Court and the United States Suprenme Court had expressed.
See Lackawanna County Dist. Atty. v. Coss, 532 U S. 394, 402-03

(2001); Wtt v. State, 387 So. 2d 922, 925 (Fla. 1980). Thus,
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the lower court properly refused to grant relief wthout a
showing of a reasonable likelihood of a different result at

resent enci ng. Since there was none, the denial of this claim

shoul d be affirned.
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V. THE LONER COURT PROPERLY REFUTED TO DI SCLOSE ANY
ADDI TI ONAL PUBLI C RECORDS.

Def endant next asserts that the |ower court inproperly
determined that the State Attorney had properly asserted an
exenption to public records disclosure regarding certain
docunents. Def endant contends that any notes of any
conversation with a witness are not properly exenpt and should
have been di scl osed. However, the |ower court did not abuse its
di scretion in refusing to disclose the docunments.!°

This Court has held that a defendant who |acked diligence
in seeking public records disclosure waives his right to such
di scl osure. See Pace v. State, 854 So. 2d 167, 180 (Fla. 2003);
Vining v. State, 827 So. 2d 201, 218-19 (Fla. 2002); Reaves Vv.
State, 826 So. 2d 932, 942-43 (Fla. 2002); Cook v. State, 792
So. 2d 1197, 1204-05 (Fla. 2001); Here, Defendant |acked any
di | i gence what soever. Because of the enactnent of the DPRA and
t he pendency of the codefendants’ post conviction proceedings in
their related case, nost, if not all, of the public records in
this matter had been provided to the repository before
Def endant’s convictions and sentences ever becane final. (PCR
73-74, 85-86, 91-94, 99, PCR-SR 18-22) During a status hearing,

the State specifically inforned Defendant that there were exenpt

10 A trial court’s ruling on a public records request is revi ewed
for an abuse of discretion. State v. Coney, 845 So. 2d 120, 137
(Fla. 2003).
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materials at the repository and that he should request an in
canmera inspection of those records. Yet, Defendant waited until
the time for seeking post conviction relief had expired and this
Court’s first extension of that time limtation had al nost
expired before he ever requested any in canera review G ven
the wutter Jlack of diligence denonstrated in this matter,
Def endant waived his right to public records disclosure. The
deni al of disclosure should be affirmed on this basis al one.

Mor eover, Defendant boldly asserts that any notes of any
conversations wth wtnesses are automatically subject to
di scl osure. However, this Court has |ong recognized that
attorneys’ notes to thenselves are not public records and not
subjection to disclosure. Jennings v. State, 782 So. 2d 853,
864-65 (Fla. 2001)(affirmng order finding notes of wtness
interviews not to be public records); Arbelaez v. State, 775 So.
2d 909, 917-18 (Fla. 2000); Rose v. State, 774 So. 2d 629, 636-
37 (Fla. 2000); Patton v. State, 784 So. 2d 380, 389 (Fla.
2000); Lopez v. State, 696 So. 2d 725, 727-28 (Fla. 1997); Kokal
v. State, 562 So. 2d 324, 327 (Fla. 1990); see also State wv.
Lewis, 838 So. 2d 1102, 1118-19 (Fla. 2002). Here, the Sate
cited to these cases in providing the materials to the | ower

court for the in canera review (PCR 498) The |ower court

reviewed the notes in question and determ ned that the State had
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properly refused to disclose these docunents. (PCR 499-502)
Def endant has not shown that the [lower court abused its
discretion in making this determ nation. It should be affirned.

Def endant appears to contend that Young v. State, 739 So.
2d 553 (Fla. 1999), overruled this body of |aw. However, Young
did not purport to analyze a public records disclosure claimand
does not nmeke any nention of overruling these cases. This Court
has stated that it “does not intentionally overrule itself sub
silentio.” Puryear v. State, 810 So. 2d 901, 905 (Fla. 2002).
Mor eover, Young did not reject the State assertion that certain
Brady materials had been inproperly wthheld because an
attorney’s notes of wtness interviews were automatically
subject to disclosure. Young, 739 So. 2d at 559. Instead, this

Court rejected the claim because “the [State’s Brady] obligation

exists even if such a docunent is work product or exenpt from

the public records law,” and the materials at issues were Brady
materials. [1d. at 559.

To the extent that Defendant is suggesting that the | ower
court either did not consider whether these materials contained
Brady materials or inproperly determned that there was no Brady
material, he is entitled to no relief. In requesting an in

canera review, Defendant specifically asserted that the | ower

court was to review the material to determ ne not only whether
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the materials were properly clained to be exenpt but also to
determ ne whether there was any Brady material in the exenpt
mat eri al s. (PCR 165, 704-06) The State agreed that any exenpt
materials that constituted Brady materials had to be disclosed.
(PCR.  497-98, 664-67, 707-08) The State’ s position was that
there were no Brady materials. (PCR 707-08) As such, the record
denonstrates that the lower court was fully aware that it needed
to consider whether any of the exenpt materials were nonethel ess
subject to disclosure if it constituted Brady information. By
denying disclosure, the lower court inplicitly found that there
was no Brady material. Def endant has not shown any error in
this regard. As such, the lower court’s refusal to disclose

this informati on should be affirned.
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V. THE LONER COURT DID NOT ABUSE | TS DI SCRETI ON IN
STRI KI NG DEFENDANT” S SHELL MOTI ON

Def endant next contends that the lower court erred in
striking his shell notion because it did not give him the
opportunity to anend his pleading. However, the |ower court did
not abuse its discretion.!?

Def endant’ s convictions and sentences began final on August
9, 2001, when the time for seeking certiorari review of this
Court’s May 10, 2001 affirmance of Defendant’s death sentence

12 Because of

expired and Defendant had not sought certiorari.
the enactnent of the DPRA and the pendency of the codefendants

post conviction litigation in the related case, nost, if at all

of the public records in this nmatter had been sent to the
repository before Defendant’s case ever becane final. The | ower
court held status hearings pursuant to Fla. R Cim P.
3.851(c)(2), and Defendant did not conplain of the |ack of
public records, request additional public records or nove to
conpel. Defendant did not even seek an in canera review of the

exenpt materials at the repository during the one year period

for filing a notion for post conviction relief, even though the

1 The standard of review regarding the granting of a notion to
strike is abuse of discretion. Bryant v. State, 901 So. 2d 810,
818 (Fla. 2005).

12 pursuant to United States Supreme Court Rule 13, the 90 day
period to file a certiorari petition runs fromthe date on which
the opinion issued, if as here, no notion for rehearing is filed
in the | ower court.
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State had rem nded Defendant that such a review could be
conducted on Defendant’s request.®®

Despite the availability of public records nmaterials,
Defendant filed a shell notion for post conviction relief on
July 19, 2002, less than a nonth before the tinme expired for
seeking post conviction review pursuant to Fla. R Cim P
3.851(d) (1) (A. (PCR  145-58) In the notion, Defendant
asserted that the reason the notion was inconplete was that
counsel had not had time to review the public records and
i nvestigate the case. | d. The notion was a true shell notion
in that it consisted of conplaints about why the nobtion was
i nconpl ete, procedural history and headings for 13 clains
W t hout any supporting facts or argunments all eged. | d. The
noti on acknow edged that it was being filed nerely to extend the
time for seeking post conviction relief in federal court. (PCR
146)

In noving to strike this notion, the State specifically
requested that the striking of the notion be w thout prejudice
to Defendant filing a proper notion. (PCR SR 32) The tria
court granted the State’ s notion. (PCR 161) Wen Defendant’s

final motion for post conviction relief was filed on March 10,

13 Defendant first sought an in canera review around the tine the
period this Court had allowed in granting Defendant’s first
notion for extension expired.
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2003, nore than 7 nonths after the tinme for seeking post
conviction relief expired, Defendant’s notion was not treated as
untinely. Instead, it was addressed on its nmerits. (PCR 505-
600)

Because the notion conpleted failed to conply with Fla. R
Crim P. 3.851(e), the lower court properly struck the notion as
an inproper shell notion. This is particularly true, since the
notion that was granted expressly asked for the striking to be
W thout prejudice to the filing of a proper notion and the
noti on Defendant subsequently filed was treated as tinely. The
| ower court should be affirned.

Whi | e Def endant suggests that the |ower court erred because
it did not grant Defendant |eave to anend within a reasonable

time under Bryant v. State, 901 So. 2d 810 (Fla. 2005), this is

not true. In Bryant, the defendant had filed a 69-page initia
not i on. Id. at 819. The nmotion was stricken “for nostly
technical deficiencies in form” I d. When the defendant

subsequently filed a final notion, it was dism ssed as untinely.
ld. at 817. This Court stated that the trial court should have

al | oned Defendant a reasonable period, which would nornmally be

between 10 and 30 days to have anmended his motion. 1d. at 819.
Even while so holding, this Court stated that it did not mean to

authorize the filing of true shell nobtion, “those that contain
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sparse facts and argunent and are filed nerely to conply with
deadlines,” and that this Court had the sole authority to grant
nmotions for extension. |d. at 818, 819.

Here, the notion to strike that was granted specifically
requested that the notion be stricken wthout prejudice to
Def endant filing a proper notion. The notion was a true shel
nmotion. It did not assert a single fact or argunent in support
of its 13 claim headings and expressly stated that it was being
filed to comply with deadlines. Mreover, a period of 10 to 30
days to amend would not have assisted Defendant, as Defendant
did not file his final notion until about 7 nonths after the
shell notion was stricken. According to the notions for
extension that Defendant filed in this Court, a period of 150
days was required to file the notion. Mor eover, the notion
Def endant eventually filed was treated as a tinely filed notion.
G ven these differences, Bryant does not show that the |ower
court abused its discretion in striking the shell notion. It
shoul d be affirned.

Moreover, this case presents a perfect exanple of why a
motion to strike should be granted. Because of the enactnent of
the DPRA and the pendency of the codefendants’ post conviction
proceedings in the connected case, nost, if not all, of the

public records were in the repository when this matter becane
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final. Despite the lower court’s holding of regular status
heari ngs, Defendant never noved to conpel any public records or
sought any additional public records. He did not even seek an
in canera review of exenpt materials during the year after the
case becane final. However, when the tinme canme for filing a
notion for post conviction relief, Defendant filed a shell
notion with no facts or argunent in support of any claim for
post conviction relief. Def endant adnmitted that he did so to
conply with a filing deadline. Mor eover, Defendant was able to
obtain the extensions of time for filing his notion in the
proper way: by seeking and being granted extensions in this
Court. Through this nethod, Defendant was allowed an additiona

7 months to seek post conviction relief. Finding any
inmpropriety in the lower court’s actions regarding the shell
nmotion in this matter woul d condone, encourage and authorize the
filing of inproper shell notions. However, this Court has
stated that it does not wish to do so. Bryant, 901 So. 2d at
8109. In fact, this Court anended Fla. R Cim P. 3.851, to
express ban the practice of filing shell notions. See

Amendnments to Fla. R Cim P. 3.851, 3.852, and 3.993, 797 So.

2d 1213 (Fla. 2001). Under these circunstances, the shel
nmotion was properly stricken. The Ilower court should be
af firmed.
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VI. THE CLAI M REGARDI NG THE CONSTI TUTI ONALI TY OF FLA.
R CRIM P. 3.851 WAS PROPERLY DENI ED

Def endant next asserts that the Ilower court erred in

denying his claim that Fla. R Crim P. 3.851, as anended in

2001, is wunconstitutional. He contends that because the new
rule prohibits the filing of “shell” notions, it violates equa
protection and due process. Def endant al so appears to contend

that he received ineffective assistance of post conviction
counsel in filing the shell notion. However, this claim was
properly sunmarily denied, as without nerit.

Whi | e Defendant asserts that Fla. R Cim P. 3.851 is
unconstitutional, this Court has repeatedly rejected challenges
to the constitutionality of this rule. Vining v. State, 827 So.
2d 201, 215 (Fla. 2002); Arbelaez v. State, 775 So. 2d 909, 919
(Fla. 2000). Moreover, this Court had a rational basis for
anmending Fla. R Cim P. 3.851 to elimnate the practice of
filing shell notion. The tinme for processing post conviction
nmotions in capital cases had becone excessive. The adoption of
a one year tinme limt had not curbed the excess because
def endants were routinely filing shell notions. To curb these
excesses, this Court required that defendants file notions for
post conviction relief that would actually have sone substance.

This Court gave anple notice of the change by issuing an opinion
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on July 12, 2001, announcing its intention to elimnate shel
notion as of October 1, 2001. See Anendnents to Fla. R Crim
P. 3.851, 3.852, and 3.993, 797 So. 2d 1213 (Fla. 2001). To
avoid prejudicing the rights of those defendants who had al ready
filed shell notion without notice that such filings would be
deened inproper, this Court did not make the change applicable
to those defendants. Gven that this Court has a rational basis
for banning shell nmotions, doing so does not violate equal
protection or due process. The claimwas properly denied

Whi |l e Defendant asserts that his counsel was ineffective
for filing a shell notion, Defendant is entitled to no relief.
This Court has repeatedly held that a claim of ineffective
assi stance of post conviction counsel does not present a valid
basis for relief. Kokal v. State, 901 So. 2d 766, 777 (Fla.
2005); Spencer v. State, 842 So. 2d 54, 72 (Fla. 2003); Vining
v. State, 827 So. 2d 201, 215 (Fla. 2002); Carroll v. State, 815
So. 2d 601, 609 n8 (Fla. 2002); Foster v. State, 810 So. 2d
910, 917 (Fla. 2002); King v. State, 808 So. 2d 1237, 1245 (Fl a.
2002); Waterhouse v. State, 792 So. 2d 1176, 1193 (Fla. 2001);
State v. R echmann, 777 So. 2d 342, 346 n.22 (Fla. 2000); Shere
v. State, 742 So. 2d 215, 217 n.6 (Fla. 1999); Downs v. State,
740 So. 2d 506, 514 n.11 (Fla. 1999); State ex rel. Butterworth

v. Kenny, 714 So. 2d 404, 408 (Fla. 1998); Lanbrix v. State, 698
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So. 2d 247, 248 (Fla. 1996). This holding is consistent wth the
holdings of the United States Suprenme Court. Col eman v.
Thonpson, 501 U. S. 722, 752-54 (1991); Miurray v. G arratano, 492
US 1 (1989); Pennsylvania v. Finley, 481 U S. 551 (1987). In
fact, Congress has now codified the prohibition against clains
of ineffective assistance of post conviction counsel. 28 U S. C
82254(i). As such, this claimwas properly denied.

Even if a <claim of ineffective assistance of post
convi ction counsel did exist, Defendant would not be entitled to
any relief. Def endant suffered no prejudice to ability to seek
post conviction relief. This Court granted his belated notions
for extension of time to file his state post conviction notion
and that notion is being litigated. No one ever clainmed that
his belatedly filed notion should have been disnm ssed as
untinely. Thus, there has been, and will be, no prejudice to
Defendant’s ability to litigate his post conviction clains in
state court because he was not entitled to file a shell notion
As such, there is no reasonable probability that a different

result would obtain in these proceeding had counsel not filed a

4 Since the notion filed after the extensions was never

chall enged as untinely, there is no nmerit to Defendant’s claim
regarding the extension to the tine limtation granted to other
defendants whose attorneys fail to file tinmely notions.
Def endant received exactly the relief these other defendants
received: the ability to litigate a notion for post conviction
relief filed outside the tinme I|imtations for filing such
notions in state court.
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shell notion. Thus, counsel could not be deened ineffective for
doing so. Strickland. The claimshould be denied.

Defendant’s real claim of prejudice from the inproper
filing of the shell notion is that the statute of limtation for
the filing of a federal habeas petition ran because Defendant
did not file a proper state post conviction notion in a tinely
manner . However, in order to denonstrate prejudice within the
meaning of Strickland, a defendant nust show that there is a
reasonabl e probability of a different result in the proceeding
in which the alleged deficiency occurred. See Pope v. State,
569 So. 2d 1241, 1245 (Fla. 1990). Since the alleged prejudice

here is not in this proceeding, the claimwas properly denied.
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VII. THE RI NG CLAI M WAS PROPERLY DENI ED.

Def endant next asserts that he is presenting his claimthat
Florida’s sentencing scheme violated Ring v. Arizona, 536 U S.
584 (2002), to preserve it in case the l|law should change.
However, Defendant has no rights under Ring to preserve. Both
this Court and the United States Suprenme Court have hel d that
Ring does not apply retroactively to cases, such as this one,
where the sentence was final before Ring was decided. Schriro v.
Summerlin, 542 U.S. 348 (2004); Johnson v. State, 904 So. 2d 400
(Fla. 2005).

Mor eover, the six aggravating factors found in this mtter
were all charged in the indictnment and found by the jury
unani mously at the guilt phase. The aggravators found were
prior violent felony conviction, during the course of a robbery,
pecuniary gain, avoid arrest, hinder a governnental function and
murder of a |aw enforcenment officer. (RSR. 245-48) The prior
violent felony aggravator was based on the contenporaneous
conviction for the aggravated assault on LaSonya Hadley. (RSR
245) Def endant was charged with this crinme in the indictnent.
(R 3) At trial, the jury unaninously found Defendant guilt of
this crime. (R 481) The during the course of a robbery and

pecuni ary gain aggravators were based on the comm ssion of the
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murder during the course of the robbery of the Kislak Nationa
Bank. (RSR. 246) Defendant was charged with this robbery in the
i ndictnment and found guilt of this crime unaninously during the
guilt phase. (R 1-2, 481) The avoid arrest, hinder
governnental function and nurder of a |law enforcenent officer
were based on the fact that Of. Bauer was a police officer
performng his duty at the tinme he was killed. (RSR. 247- 48)
The indictnment specifically alleged that Of. Bauer was a police
officer performng his duty at the time he was killed. (R 1)
In the guilt phase, the jury specifically found that these
al l egati ons were proven beyond a reasonable doubt unaninously.
(R 480) Since all the aggravators were charged in the
i ndi ctment and unani nously found by the jury at the guilt phase,
Defendant’s Ring clains are specious and were properly denied

Doorbal v. State, 837 So. 2d 940 (Fla. 2003). The denial of the

cl ai mshoul d be affirned.
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VITI. THE | SSUE REGARDI NG SANI TY TO BE EXECUTED SHOULD
BE REJECTED.

Def endant next asserts that he is raising his claimthat he
is insane to be executed to preserve it. However, this Court
does not have jurisdiction to consider this issue as there is no
final order on this claim Moreover, the claim was properly
rejected as it was facially insufficient and not ri pe.

First, the lower court denied this claimw thout prejudice.
As such, there is no final order on this claim to appeal.
Hancock v. Piper, 186 So. 2d 489 (Fla. 1966); see also McGurn v.
Scott, 596 So. 2d 1042, 1043 (Fla. 1992)(“It is well settled
that a judgnment attains the degree of finality necessary to
support an appeal when it adjudicates the nerits of the cause
and disposes of the action between the parties, leaving no
j udi ci al |abor to be done except the execution of the
judgnment.”); S.L.T. Warehouse Co. v. Wbb, 304 So. 2d 97, 99
(Fla. 1974)(“Cenerally, the test enployed by the appellate court
to determne finality of an order, judgnent or decree is whether
the order in question constitutes an end to the judicial |abor
in the cause, and nothing further remains to be done by the
court to effectuate a termnation of the cause as between the
parties directly affected.”). Since there is no final order to
appeal, this Court is wthout jurisdiction to consider this

issue. Edler v. State, 673 So. 2d 970 (Fla. 1st DCA 1996);
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Rozier v. State, 603 So. 2d 120 (5th DCA 1992); State .
Parrish, 551 So. 2d 602 (Fla. 4th DCA 1989); MCoy v. State, 487
So. 2d 1095 (Fla. 1st DCA 1986); Wite v. State, 450 So. 2d 556
(Fla. 2d DCA 1984). Thus, this Court should not even consider
this claim

Moreover, the claim was facially insufficient. Defendant

did not assert any facts to show that he will be inconpetent to
be executed. In fact, he does not assert that he is now, or has
ever been, inconpetent to proceed. I nstead, Defendant nerely

asserts in a conclusory fashion that he may be inconpetent in
the future. Such assertions are facially insufficient to state
a claim Ragsdale v. State, 720 So. 2d 203, 207 (Fla. 1998).
As such, the claimwas facially insufficient.

Further, this claim was not ripe. This claim cannot be
raised until an execution is inmnent. See Herrera v. Collins
506 U. S. 390, 405-06 (1993)(“[T]he issue of sanity [to be
execut ed] is properly considered in proximty to the
execution.”); Martinez-Villareal v. Stewart, 118 F.3d 625 (9th
Cr. 1997)(sane), aff’'d, 523 U S. 637 (1998). Here, Defendant’s
execution is not immnent; no warrant had been issued for his
execution, and no date has been set. As such, this claimis not
ripe for adjudication at this juncture and was properly

sumari |y deni ed.
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Moreover, pursuant to Fla. R Crim P. 3.811(c), Defendant
cannot raise this issue in any court until he has properly
raised the issue with the Governor pursuant to 8922.07, Fla.
Stat. (1999). Def endant has not alleged that he has followed
this procedure. Thus, the <claim was again premature and

properly rejected.
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CONCLUSI ON

For the foregoing reasons, the order denying post
conviction relief should be affirned.
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