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STATEMENT OF CASE AND FACTS

Prior to and until 1990, Tomas and Viol etta Rodriguez owned
and operated a dry cleaning business in Mam Beach. (T. 1381,
1844-48) ' They sold the business and retired. (T. 1407, 1415,
1849- 50) The new owner of the business was Barbara LI anel as.
(T. 1851) The business was run by M. Llanelas and Defendant,
her boyfriend. (T. 1851-54, 1862) After the <change in
ownership, there were numerous conplaints from the custoners
regul ar custoners quit using the business and business sl owed.
(T. 1856-58) Def endant conplained to Maria Hernandez, an
enpl oyee, that the Rodriguezes had cheated him and that the
machi nes did not work properly. (T. 1858-60, 1870)

The Rodriguezes had befriended their next door neighbor
Mar | ene MFi el d. (T. 1380-81, 1382-83) As a result, M.
McField was frequently at their honme. (T. 1384) M. MField s
observed that the Rodriguez had a gate in front of their front
door that they always kept | ocked. (T. 1396-97) Additionally,
they kept the doors to their house |ocked and were very security
consci ous. (T. 1397-98) During the evenings, M. Rodriguez
usually watched TV in a bedroom and Ms. Rodriguez would usually
be with himor in the kitchen. (T. 1404) If the Rodriguezes

were expecting guests, they were usually not in their robes and

! The synbols “R” and “T.” will refer to the record on appea
and transcript of proceeding in this appeal.
1



shorts. (T. 1405)

Ms. McField had an infant son, who was frequently cared for
by the Rodriguezes. (T. 1386-90) In fact, Ms. MField s son
was at the Rodriguezes’ hone so often that the Rodriguezes set
up a room for him and kept a stock of baby supplies in their
home. (T. 1390-91)

Around 7 p.m on August 30, 1990, Ms. MField observed the
Rodri guezes drive into their honme. (T. 1409, 1425) During the
night, M. MField heard the dogs who Iived behind the
Rodri guezes cryi ng. (T. 1416-17) Around 6 a.m the follow ng
norning, Ms. MField realized that she did not have enough
di apers for her son and decided to get sonme from the supply the
Rodri guezes kept. (T. 1410) She waited until around 8:10 a.m
and then went to their house, taking her son with her. (T.
1410- 11) She rang the doorbell outside the gate, and as she
wai ted for an answer her son fidgeted and touched the gate. (T.
1411) The gate noved, and Ms. MField heard the sound of keys
rattle. (T. 1411) Ms. MField noticed that they were M.
Rodri guez’ s keys. (T. 1411-13) This was unusual . (T. 1411)
Ms. MField took the keys out of the gate, went to the front
door and rang anot her doorbell. (T. 1413) Receiving no answer,
Ms. MField took the keys, |ocked the gate and returned to her

own home. (T. 1414)



Concerned that sonething was wong and needi ng the diapers,
Ms. McField left her son with her daughter and returned to the
Rodri guezes. (T. 1414) She again rang the doorbell at the
gate, received no answer, opened the gate, went to the front
door, repeatedly rang the doorbell there and called for the
Rodri guezes. (T. 1414-15) \Wen she still got no answer, she
returned hone, |ocking the gate behind her. (T. 1415) Ms.
McField called the dry cleaning business and was told the
Rodri guezes were not there. (T. 1415) M. MField then called
911. (T. 1415)

O f. Andre Vaughn and Of. Bobby Jones responded to M.
McFields <call, and M. MFeld went wth them to the
Rodri guezes’ gate and unl ocked it. (T. 1418-19, 1423-28) The
officers rang the front doorbell and knocked on the door but
received no reply. (T. 1419) O f. Vaughn noticed that the door
was partially opened and opened it. (T. 1419-28) He called out
loudly that the police were there and received no answer. (T.
1428-29) The officers drew their weapons and entered the house.
(T. 1429)

The entry and living room were neat and undi sturbed. (T.
1429- 30) The officers then checked the bedroons and bat hroom
which were also neat and undi sturbed. (T. 1432-36) Next, the

of ficers checked the dining roomand found a gun and a knife on



the floor near a table. (T. 1436-40, 1657) The gun and knife
had bl ood on them (T. 1440) However, O f. Vaughn had still
seen no signs of a struggle in the house. (T. 1440) Proceeding
into the entrance from the garage into a utility room Of.
Vaughn noticed bl oody footprints. (T. 1442-44) Looking in the
garage, Of. Vaughn saw M. Rodriguez’s body lying in a pool of
bl ood. (T. 1444-45) Entering the garage, Of. Vaughn found Ms.
Rodri guez’s body wedged between the front bunper of her car and
the wall. (T. 1445-50)

VWhen the officers energed from the house, one |ooked gray.
(T. 1420) Ms. MField asked the officers what was wong, but
they did not answer. (T. 1420) | nst ead, one proceeded to the
trunk of his car, got crinme scene tape and roped off the area.
(T. 1420-21, 1454-56) O f. Vaughn then asked Ms. MField to
borrow her phone and reported the murders. (T. 1421, 1456)

Crime Scene Tech. Erin Fletcher and Det. I|srael Reyes, the
| ead detective, responded to Of. Vaughn's report and found that
the lights were on in the hallway in front of the bedroons and
the TV had been left on. (T. 1469-76, 1648-50) In the master
bedroom a vanity light and TV were on, and a wallet, noney and
jewelry were visible on top of a dresser. (T. 1476, 1481) A
revolver was found in a closed, zippered pouch inside a closed

cabinet in that bedroom (T. 1480, 1482, 1709-10) The gun was



| oaded but had not been recently fired. (T. 1482-83, 1710) A
light was on in the dining roomand a purse was sitting open on
the table. (T. 1476-77) A man’s purse and keys were |lying on
the table that had the gun and knife next to it. (T. 1488) The
living room was neat and did not |ook |ike people had been
sitting init. (T. 1477)

The phone in the kitchen had blood and fingerprints on it
and was i nmpounded. (T. 1491-95, 1545, 1658) There were 90
degree drops of blood on the floor near the phone. (T. 1525-29)
There were also bloody shoe inpressions on the kitchen fl oor,
bl ood on the kitchen counter near an open drawer, and bl ood on
the front of a second open drawer. (T. 1496-99, 1529-30) The
second open drawer contained kitchen utensils, including knives.
(T. 1499) The shoe inpressions |lead fromthe garage area to the
open drawers. (T. 1504, 1512) There was a solid wood door
between the garage and utility room and the light in the
utility room was on. (T. 1505) The hinges for this door had
been pulled out of the door frane, and the door was cracked.
(T. 1510-11) There were three .22 caliber casing in the utility
room and three additional casings in the garage. (T. 1508-10,
1514-15, 1538, 1562-70) A projectile was found on the floor in
the garage. (T. 1515-16, 1570)

M. Rodriguez was lying on his back, barefoot and with no



bl ood on his feet. (T. 1514-15) Near M. Rodriguez’s body was
a drop of blood that had fallen at a 90 degree angle. (T. 1520,
1525- 26) Beyond M. Rodriguez’s body, Tech. Fletcher found a
pair of woman’s glasses and a pair of woman’s sandals that were
separated. (T. 1520-23) The shoe inpressions did not appear to
be consistent with M. Rodriguez’'s sandals. (T. 1525) M.
Rodri guez’s body was wedge in an 18 inch space between her car
and the wall. (T. 1537) She was wearing a night gown and robe.
(T. 1574) Near Ms. Rodriguez’s body was a mmgazine for the
Ruger with hair on it. (T. 1531, 1594-95)

Tech. Fletcher inpounded the gun and knife found in the
dining roomarea. (T. 1477-79, 1500, 1503-04, 1574-76) The gun
was a .22 caliber Ruger, which had its serial nunber drill off.
(T. 1479-80, 1891-93) The gun had been equipped with a
silencer. (T. 1480, 1657) There were pieces of human tissue and
hair on the butt of the gun and blood on the barrel of the gun.
(T. 1536, 1577, 1657, 1663-64) There was a dent in the silencer.
(T. 1576) There was no ammunition for a .22 caliber gun in the
house. (T. 1484, 1708-09) The knife was simlar to the knives
found i n the second open drawer. (T. 1504)

Det. Reyes had Tech. Walter Shafer sent to the crine scene
to attach a pen register to the Rodriguezes phone. (T. 1668)

Tech. Shafer attached the pen register to the phone |ine, and



the redial button was pressed on the bl oody phone. (T. 1668-69)
The pen register recorded the nunber that was dialed. (T. 1669,
1699)

The phone conpany listed the nunber dialed as being the
phone at 3621 SW5th Terrace, Mam, Florida.? (T. 1777) Det.
Reyes went to the address and | earned that Horacio Llanelas, his
wi fe Barbara and his daughter Barbara |ived there. (T. 1716,
1718)

The bl oody print on the phone was photograph and conpared
to Defendant’s fingerprints. (T. 1785-1803, 1806-10, 1830) The
print matched Defendant’s right index finger and right palm
(T. 1810-11, 1825-28, 1834) The knife, the Ruger, the silencer
the magazine and the casings were exam ned for prints but none
were found. (T. 1804-06)

As a result, Defendant was charged by indictnent, filed on
July 27, 1993, wth (1) the first degree nurder of M.
Rodri guez, (2) the first degree murder of M. Rodriguez, (3) the
arnmed burglary of the Rodriguezes’ hones and (4) the use of a
firearm during the commssion of a felony. (R 44-47) The
mur der charges were plead alternatively as felony or
prenedi tated nurder. (R 44-45)

The matter originally proceeded to trial on OCctober 16,

2 The phone was billed to George Marino Deayala. (T. 1778)
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1995. (R 16) After considering the evidence, the jury
convi cted Defendant as charged on all counts. (R 16) The
trial court adjudicated Defendant in accordance with the jury’s
verdicts. (R 16) After a penalty phase proceedi ng, Defendant
was sentenced to death for the murders and life for the arned
burglary. (R 16)

On appeal, this Court originally issued an opinion on
February 3, 2000. Delgado v. State, 25 Fla. L. Wekly S79 (Fla.
Feb. 3, 2000). 1In this opinion, this Court affirnmed Defendant’s
convictions for preneditated nurder but reversed his conviction
for arnmed burglary and his death sentence for M. Rodriguez. In
doing so, this Court reasoned that in order to give effect to
all of the |anguage of the burglary statute, a defendant who
established that he entered a dwelling with consent could only
be gquilty of burglary if he remained in the dwelling
surreptitiously. Since the State had argued that Defendant had
entered with consent and had not shown that he renained
surreptitiously, the evidence was insufficient to convict
Def endant of burglary. However, this Court found anply evidence
that the nurders were preneditated and refused to reach
Def endant’ s claimregarding the manner in which the burglary was
char ged.

On rehearing, this Court reversed Defendant’s convictions



and remanded for a new trial. Delgado v. State, 776 So. 2d 233
(Fla. 2000). This Court continued to adhere to its analysis of
the burglary consent issue. However, this Court then determ ned
that this analysis nade the felony nurder theory Ilegally
i nadequate and required reversal for a new trial. ld. at 241-
42. This Court did not address any of the other issues
Def endant rai sed.

On January 22, 2003, Defendant noved the trial court to bar
his reprosecution on burglary and felony nurder. (R 88-90)
Def endant asserted that this Court had acquitted him burglary
and that double jeopardy barred his reprosecution for burglary
and felony nurder. 1d. At the hearing on the notion, the State
agreed that it would not be prosecuting Defendant for burglary
and felony nurder and stated that it would be proceeding on
preneditated nurder exclusively. (T. 23) As such, the trial
court granted the notion. (T. 24)

On Decenber 9, 2003, Defendant noved to recuse the tria
judge because Fornmer Det. |srael Reyes was now a circuit judge
and a colleague and friend of the trial judge. (R 113-15) The
judge then assigned to the case and two judge to whomthe matter
was reassigned recused thenselves, and an order was obtained
fromthis Court assigning Senior Judge Aiver Geen to hear this

matter. (R 116, 121-22, 124-27)



The matter proceeded to retrial on May 10, 2004. (R 26)
That day, Defendant noved the trial court to bar the State from
seeking death sentences, asserting that Florida’s capita
sentenci ng schene violated Ring v. Arizona, 536 U S. 584 (2002).
(R 161-88) Anobng the argunents presented in this notion were,
clainms regarding the lack of special verdicts, the |ack of
unanimty and error in this Court’s rejection of Ring clains
based on the presence of the prior violent felony aggravator.
Id. The trial court denied the notion. (T. 82-83)

Def endant noved in limne to preclude Det. Reyes from
testifying regarding the use of the pen register. (SR 1-3)% In
response to Defendant’s notion, the State noved to be permtted
to present the testinony of Tech. Shafer by satellite. (R 203-
06) In its notion, the State asserted that Tech. Shafer was

unable to travel from Brevard County to Mam because he was

terminally ill and on a respirator/oxygen machine. | d. Thi s
not i on was subsequent |y suppl enent ed with affidavits
substantiating that Tech. Shafer was ill and could not travel to

Mani. (R 231-32)

In support of the notion, the State argued that Tech.

Shaf er was an expert in pen registers and that he was too ill to
travel to Mam. (T. 139-40) The State asserted that it had
% The symbol “SR” will refer to the supplenmental record in this

proceedi ng.
10



could mke arrangenents to have Tech. Shafer testify by
satellite or it was willing to stipulate to his testinmony. (T

140-42) Defendant indicated he was unwlling to stipulate. (T

142) The trial court indicated that it was inclined to allow
the satellite testinony. (T. 142) Later, the trial court

indicated that it believed the issue of Det. Reyes testifying
about the pen register would be resolved by the satellite
testi nmony of Tech. Shafer. (T. 782)

Also on May 10, 2004, Defendant, pro se, noved the trial
court to dismiss all charges against him as violative of double
j eopar dy. (R 207-10) Defendant asserted that this Court had
acquitted him of burglary and felony nurder and that this
acquittal barred reprosecution on preneditated nurder because
preneditated nurder was the sane offense as felony nurder. I d.
Counsel adopted this nmotion. (R 136-37) The State argued that
this Court had specifically remanded the matter for a retrial on
prenedi tated nmnurder. (R 137) The trial court denied the
motion. (R 137-38)

During a hearing on the pretrial notions, the trial court
indicated to the parties that they should be careful to limt
their opening statements to matters that would be supported by
evidence. (T. 783-84) It indicated that it mght allow comrent

on the failure to support statements in opening. (T. 784) The

11



State expressed the concern that Defendant was claimng that the
State had no evidence other than hearsay regarding the state of
the business. (T. 784-85) The State insisted that it had such
evidence. (T. 785-86)

During voir dire, Def endant questioned the venire
concerning self defense. (T. 668-73) After two panels of the
venire had been questioned, the State requested that the trial
court instruct the jury on the nature of the capital sentencing
proceedings to avoid sone of the confusion that had occurred
with the other panels. (T. 788) Def endant agreed, and the
court instructed the parties to agree to the form of the
instruction. (T. 788-91) The court subsequently instructed the
remai ni ng panels about the nature of the penalty phase,
including stating that “at this hearing, the evidence of
aggravating and mtigating circunstances will be presented for
you to consider.” (T. 804-05, 1036-37, 1233-34) Defendant did
not object to this instruction. At the tinme these instruction
were given, the trial court also instructed the jury on the
presunption of innocence and reasonable doubt. (T. 802-04,
1034- 36, 1232-33)

After the jury was selected, Defendant asked that he be
allowed to reserve opening statenent. (T. 1354) The trial

court allowed it. | d. After the jury was sworn, the trial
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court gave the jury prelimnary instructions on the conduct of
the guilt phase. (T. 1357-63) No nention was nmade of the
penalty phase in these instructions. 1d.

During trial, Tech. Fletcher testified, wthout objection
that Tech. Shafer cane to the Rodriguezes’ hone and attached a
device to the phone connection to the hone to find out the |ast
nunber dialed on the phone. (T. 1543) She assisted in using
this equipnment by hitting redial on the bedroom phone. (T.
1543- 44)

Tech. Fletcher also testified that the victins’ hands were
swabbed for gunshot residue. (T. 1582-91) She also collected
bl ood sanples fromthe stains in the garage, the 90 degree bl ood
spots, the kitchen counter, M. Rodriguez’s car and the phone
cord. (T. 1591-94) \When the State attenpted to introduce the
evi dence bag containing the blood sanples Tech. Fletcher had
submtted to the serology section, Defendant conducted a voir
dire exam nation and established that sone of the containers
that had previously held sanples were enpty. (T. 1596-99)

Det. Reyes testified that he had attended special training
in surveillance techni gues when he was assigned to the organi zed
crinme bureau before he became a hom cide detective. (T. 1638)
He also received training in the wuse of wretapping and

el ectronic equipnent to nonitor phone equi pnent, including pen
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registers. (T. 1639-40)

Def endant then objected to having Det. Reyes testify
regarding pen registers unless the State certified him outside
the presence of the jury as an expert in their use. (T. 1640-
41) Def endant asserted that Det. Reyes’'s testinony about pen
regi sters would be hearsay because he did not personally use the
pen register in this case and was not a technical expert in pen
registers. (T. 1640-41) The State indicated that it was not
going to introduce the pen register through Det. Reyes, and the
trial court did not rule on Defendant’s objection. (T. 1642)

Det. Reyes then testified that a pen register was a device
that attached to a phone line and recorded the nunbers called by
the phone to which it was attached and the tinme at which the
nunmbers were called. (T. 1642-43) Det. Reyes had been invol ved
in the use of pen registers in two or three prior cases. (T.
1643) Det. Reyes stated that he was famliar with the use of
pen registers fromnonitoring themin those cases. (T. 1669)

Wen the State asked Det. Reyes to identify the pen
regi ster tape, Defendant objected that Det. Reyes had to testify
to the procedure used to produce the tape and the accuracy of
the pen register before the tape could be introduced through
hi m (T. 1669-70) The State responded that the objection was

premature but that so long as Det. Reyes could authenticate the
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tape as having cone from the pen register, it would be
adm ssi bl e and that Defendant’s chall enges went to the weight of
the evidence. (T. 1670-72) Det. Reyes then identified the tape
produced by the pen register. (T. 1673-75, 1688)

When the State then attenpted to admt the tape, Defendant
objected that the tape had not been properly authenticated
W thout testinony for the person who operated the pen register
regardi ng the accuracy of the pen register, the validity of its
results, the ability of the person to operate the pen register
and the type of equipnment used. (T. 1689) The State responded
that the tape was properly authenticated through Det. Reyes’s
testinony that he observed the tape being nade and that it was
in the sane condition. (T. 1689) The State asserted that
Def endant’ s chal | enges went to the weight of the evidence. (T.
1689) Def endant asserted that since such a predicate was
necessary for the adm ssion of breathalyzer results, it was al so
necessary for pen register results. (T. 1691) The trial court
instructed the State “to qualify himbetter,” but stated that it
antici pated overruling the objection. (T. 1691)

The State then elicited that Det. Reyes was presented when
the pen register was installed and used, that Tech. Shafer
signed the tape and that the tape was then inpounded. (T. 1692-

93) Def endant then conduct a voir dire exam nation of Det.
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Reyes during which Det. Reyes stated that Tech. Shafer had been
trained in the use of pen registers and other surveillance
equi pnent and was conpetent to use such equipnent. (T. 1693-95)
Def endant then asked if Det. Reyes was an expert in the the use
of pen registers, and he responded:
| would not be an expert. In ny hunble opinion I
would not be in the enploynent of, but | had sone
experience in the utilization of, not only because |

was a nmonitor on a couple of wire tap cases, but in
addition to a prelude to getting wire taps you have to

install penregisters on several phones. So, even
though this is not on going, we have penregisters set
up on phones. And | was involved in many cases, a

dozen or two cases.

(T. 1695) Det. Reyes stated that he had Tech. Shafer assist him
because he could not personally connect the pen register to the
phone 1|ines. (T. 1695) The trial court overrul ed Defendant’s
objection. (T. 1696)

Det. Reyes also testified that he attended the victins’
aut opsi es. (T. 1719) He inpounded the three projectiles
recovered from M. Rodriguez’s body and bl ood sanples from both
Vi ctins. (T. 1736-39, 1756-57) The pattern of the blunt force
injuries to Ms. Rodriguez’s head nmatched the butt of the Ruger
(T. 1723-25)

Sgt. Gary Smith testified that he had worked wth pen
registers 50 to 60 tines. (T. 1765) He reiterated that a pen

register attaches to the phone line and records the nunbers
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dialed by the phones connected to that line and the tine the
nunbers were dial ed. (T. 1765-66) He observed Tech. Shafer
connect the pen register to the min phone line to the
Rodri guezes’ house. (T. 1767-68) He directed another officer
to hit the redial button on the kitchen phone and the pen
register printed the nunber dialed within seconds. (T. 1768-69)
This procedure was repeated wth the other phones in the house,
and one of the phone did not produce a dialed nunber on the pen
register. (T. 1769-70)

Tech. WIlliam MQuay testified that he attenpted to
identify a Jlatent palm print found on the back of M.
Rodri guez’s car but could not do so. (T. 1816) However, Tech
McQuay did not believe he had palm prints fromthe victins to
elimnate them (T. 1816)

Anbs Okegbola drew a bl ood sanple from Defendant and gave
it to Det. Juan Sanchez. (T. 1876-80) Det. Sanchez transported
the bl ood sanple to the lab. (T. 1880-84)

Tech. Adrian Nunez, a firearns examner, testified that he
exam ned the Ruger, the silencer, the casings recovered fromthe
scene and the projectiles recovered from the scene and M.
Rodri guez’ s body. (T. 1884-90, 1893-94, 1897, 1899) The Ruger
was operable and had been nodified so that the silencer could be

attached to it. (T. 1894-95, 1897) The silencer was hone-nade
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and fit the Ruger. (T. 1895-97) The projectiles and casings
had been fired fromthe Ruger. (T. 1898-1906)

Tech. Gopinath Rao testified that he exam ned the swabs
taken as part of the gunshot residue tests perforned on the
victi nms. (T. 1907-15) He found no gunshot residue on their
hands. (T. 1915-17)

Tech. Victor Al pizar, a forensic serologist and crinme scene
reconstruction expert, testified that he went to the
Rodri guezes’ hone the norning their bodies were discovered. (T.
1923-31) He observed the pattern of blood spatter and stains
(T. 1953-63) The pattern around Ms. Rodriguez’s body showed that
she was at or near the floor when she received her injuries.
(T. 1962-63) M. Alpizar explained that the 90 degree bl ood
spots were produced by bl ood dripping onto the floor. (T. 2015)

He al so tested sone of the blood sanples collected fromthe
bl ood stains by Tech. Fletcher for blood type and PGMtype. (T.
1934-52) He explained that it was not possible to do all of the
tests on all of the sanples because the sanples deteriorate over
time and sone sanples were not of sufficient size to permt al
of the testing since the testing consuned the sanples. (T. 1949-
51)

From the blood sanples collected from the victins at

aut opsy, he determned that Ms. Rodriguez was blood type B with
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H antigen present, PGM type 1+2+, and M. Rodriguez was type O
PGM type 1+. (T. 1969-74) Fromthe bl ood sanple collected from
Def endant, he determned that Defendant was type A with H
antigen present, PGM type 1-. (T. 1973-75) Ms. Rodriguez’s
bl ood types occurred in 2.1% of the population, M. Rodriguez’'s
occurred in 18.2% of the popul ation and Defendant’s occurred in
1.1% of the population. (T. 1975)

The blood sanples taken from the left side of M.
Rodriguez’s car were consistent wth her blood or a m xture of
her blood and M. Rodriguez’s blood. (T. 1976-80) The bl ood
sanple from the garage floor near the car was consistent with
M. Rodriguez’s bl ood. (T. 1979) The bl ood sanples from the
kitchen counter and the phone cord were consistent with M.
Rodriguez’s blood or a mixture of both victinms’ blood. (T.
1980- 83, 2003-05) None of these sanples were consistent wth
Def endant’ s bl ood. (T. 1976-83) The blood from the 90 degree
blood spots in the garage were consistent with Defendant’s
bl ood. (T. 2012-15, 2017-19) The blood from the 90 degree
bl ood spot in the kitchen was consistent with a mxture of
Def endant and both victins’ blood. (T. 2019-20)

M. Al pizar exam ned the blade of the knife and found bl ood
consistent with M. Rodriguez’s blood or a mxture of both

victinms’ bl ood. (T. 1984) He also exam ned the gun and found
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bl ood and found bl ood consistent with Ms. Rodriguez’s blood or a
m xture of both victins’ blood on the trigger. (T. 1986-87) On
the grip, M. Alpizar found a m xture of A, B and H anti gens and
PGM type 1+2+. (T. 1988-90, 1997-2000) This was consi stent
with a mxture of the blood of Defendant and the victins. (T.
1992-97, 2000-02)) He exam ned the gun nagazi ne and found bl ood
consistent wth M. Rodriguez’s blood or a mxture of both
victins’ blood. (T. 2002-03) He exam ned the phone and found a
m xture of A B and H antigens. (T. 2006-08, 2011) This was
again consistent with a mxture of Defendant and both victins’
bl ood. (T. 2011-12)

On cross, M. Alpizar stated that DNA testing had not been
validated for use in Dade County at the tine of these crines.
(T. 2029-30) On redirect, he stated that he conducted no DNA
testing in this mtter. (T. 2035)

Dr. Emma Lew, a forensic pathologist, testified that she
examined the reports and autopsy files regarding the victims.*
(T. 2042-46) Ms. Rodriguez had an abrasion on the back of her
| eft hand, bruises on her left wist and a slicing cut on the
knuckl e of her mddle finger that were consistent with defensive

wounds. (T. 2053-54) Ms. Rodriguez also had abrasions to her

4 Evidence about the nature of the victins wounds was also

testified to by Det. Reyes, who observed the autopsies. (T.
1725- 28, 1747-55)
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right leg, left forearm right side of her face, |left upper
back, left upper arm and left side of her neck. (T. 2075-76)
I n addition, she had a bruise on the front of her thigh and two
behind her right ear. (T. 2076)

Ms. Rodriguez suffered ten |acerations to her forehead and
scalp: one of the left side of the forehead just above the
eyebrow, one just above that one, one just above that one, three
just above the left ear, three to the back of the head and one
just above the right eyebrow. (T. 2055-59, 2063) The
| aceration just above the left eyebrow, one of the |acerations
above the ear and two of the l|acerations to the back of the head
corresponded with four fractures to Ms. Rodriguez’'s skull. (T.
2059, 2064-66) One of the fractures in the back of the head,
which was on the |left side, was caused with sufficient force to
break off a fragnent of the skull, which ripped torn the dura
and entered the brain. (T. 2059-63) The four skull fracture
woul d have caused concussions and could have lead to swelling of
the brain. (T. 2066) The fracture that caused the portion of
the skull to be driven into M. Rodriguez’s brain would have
al so caused bleeding in her brain. (T. 2066) These injuries
were the result of blunt force trauma and the pattern of injury
on at |east one of these injuries was consistent with having

been caused by the butt of the Ruger. (T. 2066-67)
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In addition, Ms. Rodriguez had suffered 12 stab wounds: one
to the right side of her neck, two to the left side of her neck,
five to the chest, one to her abdonen, one to her right
shoul der, one to her back and one to the back of her neck. (T.
2067, 2069-71, 2072-73, 2074-75) One stab wound to the left
side of M. Rodriguez’s chest, which penetrated her |eft |ung
and aorta, would have been fatal within a short period of tine.
(T. 2068, 2071-72) Another stab wound to the right side of her
chest, which perforated her liver, would have been fatal in a
| onger period of time. (T. 2068, 2073)

Ms. Rodriguez’s stomach was full, which indicated that she
was killed within a few hours of having eaten. (T. 2077) Mk,
Rodri guez was com ng out of rigor nortis. (T. 2077-78) Based
on all of this information, Dr. Lew opined that M. Rodriguez
died of nultiple blunt force trauma and stab wounds the evening
before her body was found. (T. 2078)

M. Rodriguez had suffered five gunshot wounds: three to
the left side of his chest and two to the inside of his right
t hi gh. (T. 2086, 2090-91, 2093-94) In addition, M. Rodriguez
had a graze wound to the right side of his scrotum (T. 2093)
The bl ood around the chest wounds indicated that M. Rodriguez
was al ready on the ground when he was hit by these bullets and

skin around these wounds showed that they were contact wounds.
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(T. 2091-93, 2097) The bullet that caused one of the chest wound
entered the chest, grazed the sixth rib, perforated the left
lung, aorta and esophagus and | odged next to the spine in the
neck. (T. 2094-97) The bullet that caused another of the chest
wounds followed a simlar path but went through the spinal cord,
severing it and paralyzing M. Rodriguez below the waist. (T.
2099-2101) The bullet that cause the last of the chest wounds
perforated the spleen, liver and subclavian artery and | odged
behind the inside edge of the right collarbone. (T. 2101) The
bul l ets that caused the wounds to the thigh travel fromfront to
back, left to right and downward. (T. 2102) The higher of the
two thigh wounds and the wound to the scrotum were probably
caused by the same bullet, which was fired from a distance from
t he body. (T. 2102-03) The |ower thigh wound was caused by a
gun fired within inches of the body. (T. 2103)

M. Rodriguez also sustained five stab wounds: two to the
left side of his neck, two to the area of the left collarbone
and one to chest, just below his left nipple. (T. 2088-89) The

chest wound was probably inflicted after M. Rodriguez had died.

(T. 2103-04)
M. Rodriguez’s stonmach was full, indicating that he had
been killed within one to tw hours after eating. (T. 2104)

Dr. Lew opined that M. Rodriguez died of nultiple gunshot
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wounds to the chest. (T. 2105)

After the State rested, Defendant noved for a judgnment of
acquittal, claimng that while the State had proved that
Def endant was at the scene of the nurders at the tinme of the
murder, it had not proved that Defendant commtted the nurders
or preneditation. (T. 2113-15) The trial court denied the
nmotion. (T. 2117) Defendant then rested w thout presenting any
addi tional evidence.® During the charge conference, Defendant
wai ved instruction on any |esser included offenses. (T. 2123-
25) Def endant objected to the reading of the instruction on
first degree nurder separately for each count, claimng it
pl aced undue enphasis on the instruction. (T. 2125-26) The
State objected because the jury was also instructed to consider
each count separately. (T. 2126-27) The trial court decided to
read the instruction separately for each count. (T. 2127)

Before <closing argunents, the State entered a nolle
prosequi to the charge of possession of a firearm during the
comm ssion of a crimnal offense. (T. 2140-41) \When the jury
was brought into the courtroom the trial court indicated that
it would review the jury instructions with them (T. 2145) The
court then infornmed the jury of the entry of the nolle prosequi,

read the indictnent and began to read the introduction to

> During cross examnation of Tech. Fl et cher, Def endant

i ntroduced crine scene photographs of the garage. (T. 1616-18)
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hom cide jury instruction. (T. 2145-48) The State then
interrupted the trial <court and indicated that the jury
instructions should not be read until after closing argunent.
(T. 2148) Def endant responded that the instructions could be
read at that time if neither party objected. (T. 2148)
Def endant |ater indicated that he wanted the instructions read
| ater. (T. 2149) The trial court indicated that it wanted to
conpl ete reading the homicide instruction and stop. (T. 2150,
2151) Defendant indicated that this was acceptable to him but
that he was not arguing the nurders were justifiable and that it
would be acceptable to inform the jury to disregard the
i nstruction. (T. 2150, 2151) The trial court then told the
jury to disregard the instruction on justifiable hom cide and
read the instructions on excusable homicide and both counts of
first degree nurder. (T. 2152-55) Defendant did not object.
(T. 2155)

During its initial closing argunent, the State reviewed the
testinony of the witnesses and asserted that it had proven that
Def endant commtted two preneditated nurders. (T. 2155-2210)
As part of its review of the evidence, the State asserted,
Wi t hout objection, that M. Llanelas had purchased the victins’
busi ness for his daughter and Defendant to run. (T. 2178, 2183-

84) It also contended that Maria Hernandez’'s testinmony showed
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that the business declined under their mnagenent and that
Def endant bl amed the victins. (T. 2185-86)

In his closing argunent, Defendant asserted that he was not
guilty and that the State had failed to prove that he nurdered
the victins. (T. 2212-15) Def endant asserted that the State
had failed to prove that Defendant was notivated to kill the
victinms because it failed to present the records of the dry
cl eaning business to show that Defendant had a financial stake
in it. (T. 2215-20) Wien Defendant suggested that the State
should have called M. Llanelas, the State objected, asserting
that M. Llamelas was dead and Defendant knew it and that
comenting on the failure to call wtnesses available to both
parties was inproper. (T. 2220-23) The trial court instructed
Def endant to rephrase his comment. (T. 2223)

Def endant then asserted that the State had proved that the
victinms were horribly nmurder but had failed to show Defendant
did it. (T. 2223-39) Instead, Defendant asserted that the State
was relying on the jury's enotional reaction to the facts of the
crime. 1d. In the course of presenting this argunent, Defendant
asserted that Tech. Al pizar had testified that DNA testing was
not done at the tine this crime was comm tted because it was too
expensive, but Defendant asserted that the State could have

requested DNA testing before trial. (T. 2232-33) The State

26



objected, and the trial court sustained the objection, as
relying on facts not in evidence. (T. 2233) Def endant then
argued that the State had not conducted DNA testing because the
State was arrogant. (T. 2233)

After he finished his closing, Defendant objected to the
trial court re-reading the jury instructions after closing. (T.
2240-41) Instead, Defendant suggested that the trial court only
read those instructions that it had not already read. (T. 2241)

During its rebuttal closing argunent, the State stressed
that nothing the attorneys said in argunent was evidence. (T.
2242-43) The State then responded to Defendant’s assertion that
the State should not have stressed the horrible nature of the
crimes:

| guess this is a concession at this point in the

trial when everything is over that these are
preneditated nurders. So | guess now I find out that,

Gee, | didn't really need to prove that. And here is
problem with that theory. | have the only burden.
VWhen | cone into this court, | have to prove to you
two things. Renenber, | told you at the begi nning of

closing: The crines were comrtted and the Defendant
comm tted them

It is all well and good for himto stand up now
after we have been in trial for two and a half weeks

and tell you that, yeah, these are horrible,
prenmeditated nurders, but the problemis that two and
a half weeks ago, | didn’'t hear that concession.

(T. 2243) Def endant objected and argued at sidebar that the
State’s comments were inproper, shifted the burden of proof and

comented on his right to remain silent. (T. 2243-44)
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Def endant then requested a mstrial. (T. 2244) The State
asserted it was responding to Defendant’s argunment that it had
used the crime scene evidence to prey on the jury's enotions
when it had, in fact, presented the evidence to show
prenedi tation. (T. 2244-45) During this argument, the State
used the word ludicrous to describe Defendant’s argunent and was
adnmoni shed not to use that word. (T. 2245) The State responded
that it would not use that word in front of the jury. (T. 2245)
When the State later during the sidebar stated that Defendant’s
assertions were a “load of «crap,” the trial court again
adnoni shed the State and instructed the prosecutor to cal m down
and avoid comments that shifted the burden. (T. 2246) The
trial court denied the motion and refused to sustain the
obj ection but again adnonished the State to avoid argunents that
shifted the burden. (T. 2246) The State then continued that
Def endant was charged with preneditated nurder, that it had the
burden of proof and that it was arguing the crine scene evidence
to show that the nmurders were preneditated. (T. 2247)

In response to Defendant’s assertion that the evidence did
not show Defendant conmtted the nurders, the State then
conment ed:

Counsel says | went through a pile of evidence

and that does not prove that Defendant did it. I

would submit to you that the Defense is never
satisfied wwth anything in a crimnal case.
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(T. 2248) Def endant objected to this coment, and the trial
court sustained the objection. (T. 2248) Def endant then
reserved a notion for mstrial. (T. 2248)

The State then asserted that while it did not have a
vi deotape of the murder, it had presented sufficient evidence
t hat Defendant was upset with the victins over the sale of the
busi ness and had chosen to kill themas a result. (T. 2248-51)
It responded to Defendant’s argunent that Det. Reyes was not a
necessary w tness by pointing out the evidence that Det. Reyes
provi ded that Tech. Fletcher did not. (T. 2251-52)

In response to the argunent that Defendant had no interest
in the business, the State pointed out that M. Llanelas had
purchased the business and that his daughter was Defendant’s
comon-law wife. (T. 2252-53) The State then conment ed:

How could the argunent possibly be nade to you

that he had no interest, financial or otherw se, in

that business and its success? That is conpletely

ridicul ous. He goes there every day. The man bought

t he business for themto run.

(T. 2253) Def endant objected that this argunent was based on
facts that were not in evidence. (T. 2253) The trial court
remarked that it did not recall “all of that being put together”
and overrul ed the objection. However, it instructed the jury:

[T]he Jury nust bear in mnd that it is their

recollection of the facts that prevail and perhaps you
can clarify the statenent.
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(T. 2253) The State then commented that its remarks were not
evidence but that it had shown that M. Llanelas bought the
busi ness and that Defendant was assisting Barbara Llanelas in
runni ng t he business. (T. 2253-54)

In response to the assertion that the State should have
presented records from the business, the State asserted that any
records would have been in Barbara Llanelas’ possession. (T.
2255) Def endant objected and argued at sidebar the State was
inferring that he controlled the business records. (T. 2255)
He noved for a mstrial or a curative instruction under
Hal i burton v. State, 561 So. 2d 248 (Fla. 1990), that no
inference could be drawn because the evidence was equally
available to both parties. (T. 2255-56) The trial court denied
the notion for mstrial and refused to give a curative but
instructed the State to avoid the subject. (T. 2256) The State
responded that the evidence was not equally avail able because
M. Llamelas was dead and Barbara Llanelas was Defendant’s
comon-law wfe. (T. 2257) The trial court permtted the State
to coment on the relationship between Defendant and the
Ll anel ases. (T. 2258)

Respondi ng to Defendant’s argunent that the presence of the
bl oody footprints that lead only fromthe garage to the kitchen,

that the presence of blood of Defendant’s type, the presence of
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Defendant’s prints in blood on the phone and the fact that the
| ast nunber dial on that phone was the Llanelases’ nunber did
not show that Defendant commtted the nurders, the State pointed
out that it had not suggested the order of the infliction of the
victins’ injuries. (T. 2261-62) It also pointed out that
Defendant’s criticism of this evidence would have required the
victinms to have allowed the blood to remain in the house. (T.
2262-63) The State asserted that this theory was absurd. (T.
2263-64) Defendant objected, and the trial court instructed the
State to “[t]one it down.” (T. 2264) The State then comrented
that the jury was free to conclude that this evidence did not
show t hat Defendant committed the nurders. (T. 2264)

After closing argunment concl uded, Defendant argued that the
trial court should grant a mistrial because the State’'s conmments
about the defense never being satisfied and Defendant’s argunent
being absurd were attacks on defense attorneys generally and
Def endant’ s counsel in particular. (T. 2271) The trial court
stated that it had sustained the objections but that it did not
consider the comrent about the argunent being absurd to have
been nmade as a derogatory comrent about counsel. (T. 2271-72)
Instead, it believed that the State was sinply comrenting that
the defense hypothesis of i1innocence was not reasonable. (T

2272) As such, it denied the notions. (T. 2272)
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The State then argued that the trial court should read the
instructions in toto. (T. 2272) Def endant objected to the
trial court re-reading the instructions that it had read before
closing, asserting that it would unduly enphasize these charges.
(T. 2273) Because Defendant had requested a change in the
introduction to homcide, the trial court decided to read the
instructions in toto, which it did. (T. 2276-89) At the
conclusion of the instructions, Defendant objected to the court
reading the first degree murder instruction separately for each
count and reading the instructions in toto after closing. (T.
2289)

After deliberating, the jury found Defendant guilty of both
first degree preneditated nurders. (R 287-88, T. 2298-99) The
trial court adjudicated Defendant in accordance wth the
verdicts. (R 289-91, T. 2300)

The penalty phase comenced on July 8, 2004. At the
begi nning of the penalty phase, Defendant indicated that he did
not wish to present mtigation. (T. 2312-13) The trial court
t hen conducted a col l oquy with Defendant concerning his decision
to waive mtigation. (T. 2317-44) During the discussion of the
wai ver, Defense Counsel indicated that Defendant had been
steadfast in his desire that mtigation not be presented since

the case had been reversed. (T. 2328-29) Counsel al so
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outlined, over Defendant’s objection, the mtigation that had
been uncovered and coul d have been presented. (T. 2329-43) The
trial court found that Defendant had knowi ngly and voluntarily
wai ved mitigation. (T. 2353)

At the penalty phase, Det. Tinothy Bahn testified that he
investigated an aggravated assault conmtted by Defendant on
July 24, 1995. (T. 2360-61) The investigation reveal ed that
M. Spicer had gone to check on his sister’s honme while she was
on vacation and observed a person nanmed Omar riding a notorcycle
bel onging to M. Spicer’s sister. Wen confronted, Orar and M.
Spicer had a shouting match. (T. 2362) Wen the notorcycle was
returned to M. Spicer’s sister’s hone, Defendant was there with
Omar, who shoved M. Spicer. (T. 2362-63) Def endant t hen
pulled a gun he had in his waistband, threatened M. Spicer wth
it and struck him (T. 2363-64) As a result of this incident,
Def endant pled guilty and was convicted of aggravated assault.
(T. 2365-69)

Dr. Lew testified that M. Rodriguez suffered five gunshot
wounds, three of which would have been fatal, and five stab
wounds, which were inflicted after M. Rodriguez was dead or
dyi ng. (T. 2369-74) Dr. Lew indicated that the blood on M.
Rodriguez’s face indicated that he was aspirating blood as a

result of the injuries to his |ung. (T. 2375-76) Dr. Lew
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opi ned that M. Rodriguez would have experienced pain from being
shot and shortness of breath fromthe bleeding in his lung. (T.
2376-79) Dr. Lew also opined that M. Rodriguez would have
realized that he was dying as a result of these wounds. (T.
2379) Additionally, the stab wounds would have been pai nful
(T. 2380-81) Dr. Lew asserted that Ms. Rodriguez woul d probably
have been conscious through the infliction of each of the bl ows
to her head, which would have been painful. (T. 2382-86) The
presence of defensive wounds and the nature of those wounds
confirmed that M. Rodriguez was conscious throughout the
attack. (T. 2386-89) The wounds Ms. Rodriguez sustained would
have caused excruciating pain. (T. 2389-95)

Deni se Reinhart testified that Ms. Rodriguez was a nanny to
hersel f and her retarded brother. (T. 2395-98) She considered
M. and Ms. Rodriguez to be nenbers of her famly, and her
famly treated them as such. (T. 2398-2402) Ms. Reinhart
stated that her famly, M. MFeld and M. Hernandez al
experienced a trenendous sense of loss as a result of the
murders. (T. 2404-05)

After the State rested, Defendant renewed his waiver of
mtigation. (T. 2406-07) During deliberations, the jury
guesti oned whether Defendant would receive any credit for tine

served against the 25 year m ninum nmandatory provision of a life
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sentence and whether any life sentences that could be inposed
woul d be served concurrently or consecutively. (T. 2436) After
del i berating, the jury recommended the inposition of the death
penalty for each murder by a vote of 9 to 3. (R 312-13, T.
2441- 42)

At the conclusion of the penalty phase, the trial court
ordered an in-depth PSI and requested copies of the transcript
of the prior penalty phase. (T. 2443, 2445) At the Spencer
heari ng, Defendant again refused to present any mtigation. (T.
2451) The trial court noted that it had received a PSI with a
psychiatric report attached. (T. 2457)

On Cctober 18, 2004, the trial court followed the jury's
recommendati ons and sentenced Defendant to death for each of the
murders. (R 345-55, T. 2464-69) Wth regard to the nurder of
M . Rodri guez, the trial court found three aggravating
Ci rcunst ances: (1) prior vi ol ent fel ony, based on

cont erpor aneous conviction for Violetta Rodriguez's nurder and a

previous conviction for aggravated assault - substantial weight;
(2) heinous, atrocious and cruel (HAC) - substantial weight; and
(3) <cold, <calculated and preneditated (CCP) - substanti al

wei ght. Id. Wth regard to the nmurder of M. Rodriguez, the
trial court found the sane aggravators except that it used the

cont enpor aneous nurder of Tomas Rodriguez in support of the
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prior violent felony aggravator.

Despite Defendant’s waiver of mtigation, the trial court
considered the mtigation presented at the previous trial, the
proffer of mtigation provided by both the State and defense and
a presentence investigation report. (R 350) It found in
mtigation (1) Defendant never used drugs or alcohol - noderate
wei ght; (2) physical and enotional abuse by his father, step-
father, the Cuban Governnent and supporters of the Cuban
Governnent - noderate weight; (3) Defendant |loved his famly -
mnimal weight; and (4) Defendant’s courtroom behavior -

noder at e wei ght .
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SUMVARY OF THE ARGUMENT

The Double Jeopardy claim was properly rejected as this
Court had already ruled on the scope of the retrial in the
origi nal appeal. Moreover, the retrial did not violate Double
Jeopar dy.

The | ower court did not abuse its discretion in its rulings
regarding the comments during the State’'s rebuttal closing. The
| ower court also did not abuse its discretion in admtting the
pen register tape or in its instructions to the jury. It also
did not abuse its discretion in sustaining an objection to a
comment in Defendant’s closing that was contrary to the evidence
presented and unsupported by any ot her evidence.

Any error in the explanation of the function of the penalty
phase was unpreserved, invited, nonexistent and harm ess. The
Ring claimwas properly denied. None of the errors are harnful
either individually or cunulatively.

Def endant’s convictions are supported by conpetent,

substantial evidence. Hi s sentences are proportionate.
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ARGUVENT

l. THE DOUBLE JEOCPARDY CLAI M SHOULD BE REJECTED.

Def endant first asserts that his convictions and sentences
must be reversed because they violate Double Jeopardy.
Def endant asserts that because this Court found the evidence
insufficient to rebut a consent defense to the charge of
burglary, he could not be retried for preneditated nurder.
However, this Court already determined this issue in the
original opinion. Moreover, it is meritless.

On Defendant’s first appeal, this Court found that the
State had failed to show that Defendant had commtted a
burgl ary. Del gado v. State, 776 So. 2d 233 (Fla. 2000). This
Court determ ned that a defendant who presented evi dence that he
consensually entered a home could not be guilty of burglary
unl ess the defendant remained in the home surreptitiously wth
the intent to conmt a crine. Id. at 240. Since this Court
determ ned that Defendant had presented evidence that he had
entered the honme with consent, this Court determned that the
evidence was legally inadequate to convict Defendant of
burglary. 1d. at 241. Because the State’s felony nurder theory
was based on the burglary and the burglary was legally
i nadequate, this Court reversed Defendant’s convictions for

murder pursuant to Giffin v. United States, 502 U S. 46 (1991),
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and Yates v. United States, 354 U S. 298 (1957).
In so doing this Court stated:

W are cognizant that after appellant entered the
victinms' home, he is accused of conmtting two hei nous
nmurders. Regardless of whether these accusations are
true, appellant's actions are not the type of conduct
which the crime of burglary was intended to punish.
Qur decision in no way prevents the State from
prosecuti ng appellant for whatever crines he nay have
committed once inside the victins' hone.

ld. at 240-41 (enphasis added).

As the above |anguage denonstrates, this Court determ ned
that the State was entitled to retry Defendant for the nurders
during the original appeal. In Patten v. State, 598 So. 2d 60
(Fla. 1992), this Court confronted a simlar situation. There,
the defendant clainmed, on his original direct appeal, that he
had been acquitted of the death penalty when the jury inforned
the trial court that it was tied during penalty phase
deli berations and the trial court responded by giving a jury
deadl ock charge. Patten v. State, 467 So. 2d 975, 979-80 (Fl a.
1985) This Court found that the giving of the charge was error
and ordered a jury resentencing. | d. After a resentencing
pr oceedi ng, the defendant claimed on appeal t hat t he
resentencing proceeding should have been barred by Double
Jeopar dy. Patten, 598 So. 2d at 62. This Court refused to
consider the issue because it had been resolved in the prior

opinion. 1d. at 63. Here, this Court determ ned in Defendant’s
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original direct appeal that the burglary theory was flawed but
remanded for a retrial on the nurders Defendant committed in the
home. As such, Defendant’s attenpt to relitigate the scope of
the retrial should be rejected. See also United States wv.
Jordan, 2005 U.S. App. Lexis 23722 (11th Cr. Nov. 3, 2005).

Even if this Court had not already determned this issue,
Def endant would still be entitled to no relief. Def endant’ s
argunent is premsed on the assertion that by finding the
evidence legally inadequate to support a burglary and a felony
murder theory prem ses thereon, this Court acquitted Defendant
of first degree nurder. He then asserts based on Burks v.
United States, 437 U S. 1 (1978), that such an acquittal barred
retrial.

In Burks, the Court determ ned that an appellate reversal
based on a determnation the evidence was insufficient to
sustain a jury's verdict created a Double Jeopardy bar to
retrial. The Court reasoned that since the appellate court had
determned that the matter should never had been submtted to
the jury and an acquittal by a jury would have precluded a
retrial, the appellate reversal would also bar reprosecution.
ld. at 16-17.

Here, this Court did not determne that the evidence was

insufficient to <convict Defendant of first degree nurder.
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I nstead, this Court acquitted Defendant of burglary and nerely
determ ned that Defendant’s first degree murder convictions had
to be reversed based on Yates and Giffin. Under Giffin, the
factual insufficiency of evidence to support an alternative
theory of guilt does not even entitle a defendant to a reversal.
At nost, the defendant is permtted to obtain instructions that
elimnate the unsupported theory from the jury' s consideration
The trial court is not required to enter an acquittal of the
char ge. As such, it does not follow that under Burks, the
determ nation of |egal inadequacy under Yates that requires
reversal of a jury's general verdict supports a claimthat the
defendant has been acquitted of the alternative theory of
prosecution. See United States v. Ellyson, 362 F.3d 522, 531-35
(4th Cir. 2003); United States v. Kavazanjian, 623 F.2d 730,
739-40 & n. 20 (1st Gr. 1980).

In an attenpt to have it seemas if this Court did acquit
him of first degree nurder, Defendant asserts that Double
Jeopardy bars prosecution for both felony and preneditated
murder. He relies upon dicta from Gordon v. State, 780 So. 2d 17
(Fla. 2001), for this assertion. However, this is untrue and
unsupported by Gordon. The dicta in Gordon states for the
unremar kabl e position that the State cannot obtain two separate

convictions and sentences for both felony and preneditated
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murder when a single death occurred. ld. at 25. Here, the
State has only obtained one conviction and sentence for each of
the nmurders commtted in this matter. As such, Gordon does not
show that the State cannot obtain a conviction for preneditated
murder after this Court has determned that its felony nurder
theory was legally inadequate and required a retrial. Defendant
is entitled to no relief.

Moreover, this is not a case in which the State had only
prosecuted the case on one of the alternate theories of first
degree nurder, an acquittal of that charge had been obtai ned and

a second indictnment charging the other theory had then been

pur sued. The State proceeded on both felony and preneditated
murder theories at the original trial. This Court determ ned
that the felony nurder theory was |legally inadequate. On

remand, the State pursued only the preneditated nurder theory
under the original charging docunent. As such, Defendant’s
reliance on State v. Katz, 402 So. 2d 1184 (Fla. 1981), is
m spl aced.

Def endant next asserts that even if he could be properly
prosecuted for both felony and preneditated nurder generally, he
could not be in this matter because of the manner in which the
State had originally charged and proven the burglary, the

underlying felony for the original felony nurder conviction.
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However, Defendant is still entitled to no relief. This Court
has made clear that the determ nation of whether two crinmes
contain the sanme elenents is to be done based on the statutory
el ements of the crinme and not the pleading or the proof in a
particul ar case. Gaber v. State, 684 So. 2d 189 (Fla. 1996);
8§775.021(4)(a), Fla. Stat. In Gaber, the defendant had cl ai nmed
that Double Jeopardy barred his convictions for both arned
burglary and grand theft of a firearm because both offenses
i nvolved the single act of taking a firearm This Court refused
to consider this argunent because it went beyond the statutory
el enments of the crinmes. 1d. at 190. Simlarly here, Defendant
is attenpting to rely upon the pleading and proof to show a
Doubl e Jeopardy violation. However , this exceeds the
appropriate paraneters of a Double Jeopardy review. As such, it
shoul d be rejected, and Defendant’s convictions affirmed.

To the extent that Defendant is attenpting to assert that
reprosecution was barred by collateral estoppel because the
theory of prosecution was the sanme and he was previously
acquitted of intentionally killing the Rodriguezes because of
the manner in which the burglary was charged, he is still
entitled to no relief. In order for collateral estoppel to bar
a reprosecution, it nmust be shown that an issue of fact was

actually determned in the prior proceedings. When the prior
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acquittal is based on a general verdict, a court is permtted to
exam ne the prior record, including the pleadings and evidence,
to determ ne whether the jury could have acquitted the defendant
based on an issue other than the one which the defendant clains
precl udes the subsequent prosecution. Ashe v. Swanson, 397 U S
436, 475-76 (1970). If the prior acquittal did not actually
decide the issue on which preclusion is clainmed, collateral
estoppel does not bar reprosecution. Guagg v. State, 429 So. 2d
1204, 1206 (Fla. 1983).

Here, while the first jury did return a general verdict, it
did not acquit Defendant; it convicted him This Court
acquitted Defendant of burglary. However, this Court did so
because of the consent defense and not because of any |ack of
proof of intent or another elenent of the crime of first degree
murder. In fact, this Court originally found that the State had
sufficiently proven that Defendant killed the Rodriguezes from a
prenedi tated design. Del gado v. State, 25 Fla. L. Wekly S79
(Fla. Feb. 3, 2000). Thus, this Court’s acquittal of Defendant
of burglary and felony nurder based thereon cannot be said to
have been based on a finding that the State failed to prove that
Def endant intentionally, and from a preneditated design,
mur dered the Rodriguezes. Since this Court did not find that

the evidence was insufficient to show preneditation, collatera
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estoppel did not bar Defendant’s reprosecution for first degree
preneditated nurder. Def endant’s convictions should Dbe

af firnmed.
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1. THE TRIAL COURT DID NOT ABUSE | TS DI SCRETION IN
I TS RULINGS REGARDING COMMENTS IN THE STATE S
REBUTTAL CLOSI NG

Def endant next asserts that his convictions and sentences
must be reversed because the State allegedly mnade inproper
coment s. Def endant appears to assert that the State’s coments
about Defendant’s concession during his closing argunent that
the crinme was preneditated shifted the burden of proof.
Def endant al so asserts that the State nade inperm ssible attacks
on defense counsel in certain specified coments during a
si debar and unspecified comments during closing. However, the
| ower court did not abuse its discretion in overruling any
obj ections and denying notions for mstrial.

Wth regard to the mpjority of comrents that Defendant
appears to raise, the only issue preserved is the denial of a
notion for mstrial. In order to preserve an issue regarding a
coment in closing, it is necessary for a defendant to object to
the comment contenporaneously and obtain an adverse ruling on
the objection. Richardson v. State, 437 So. 2d 1091, 1094 (Fla
1983); Castor v. State, 365 So. 2d 701 (Fla. 1978). Her e,
Def endant objected to the comment on his concession and noved
for a mstrial. (T. 2243-44) However, Defendant never obtai ned

a ruling on his objection. (T. 2246) The trial court also did

not distinctly rule on Defendant’s objection to the coment
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concerning the lack of presentation of the business records. (T.
2255-58) The trial court sustained the objection to the comment
regarding the defense never being satisfied and the coment
regarding the unreasonabl eness of Defendant’s hypothesis of
i nnocence. (T. 2248, 2264) The only adverse rulings that
Def endant obtained regarding the State’s closing argunment were
the denial of motions for mstrial and the overruling of one
objection to a cormment that the State had shown that Defendant
had an interest in the success of the business purchased from
the Rodriguezes. (T. 2253) As such, the issues that are
preserved are the propriety of that one comment and the deni al
of the notions for mstrial regarding the others.

Wth regard to the one coment to which the trial court
overruled the objection, Defendant is entitled to no relief. A
trial court has broad discretion over the scope of closing
argunent and the parties are allowed to draw fair inferences
from the evidence. Breedl ove v. State, 413 So. 2d 1, 8 (Fla
1982). When the State commented that it had proved that
Def endant had an interest in the business, Defendant objected
that the State was arguing facts not in evidence. However, the
State presented evidence that the business had been sold to the
LI amel ases and that Barbara Llanelas and Defendant, her

boyfriend, ran the business. (T. 1851-54, 1862) It presented
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evi dence that Defendant had conplained to Maria Hernandez that

the Rodriguezes had cheated him (T. 1858-60, 1870) Thi s
evi dence supported the inference upon which the State comrented
during its closing. Thus, while the trial court was correct
that no single witness testified exactly as the State phrased
its comment, the trial court properly overruled the objection.

Breedl ove. It should be affirned.

Wth regard to the other coments, Defendant 1is again

entitled to no relief. “A nmotion for mstrial is addressed to
the sound discretion of the trial judge and ‘. . . should be
done only in cases of absolute necessity.’” Ferguson v. State,

417 So. 2d 639, 641 (Fla. 1982)(citing Salvatore v. State, 366
So. 2d 745, 750 (Fla. 1978), cert. denied, 444 U S. 885 (1979)).
Such absolute necessity is denonstrated when the granting of a
mstrial “‘is necessary to ensure that the defendant receives a
fair trial.’” Gore v. State, 784 So. 2d 418, 427 (Fla.
2001) (quoting Goodwin v. State, 751 So. 2d 537, 547 (Fla.
1999)). Here, the trial court did not abuse its discretion in
denying the nmotions for mstrial as there was no absolute
necessity.

Wth regard to the comment about the concession, there was
no absol ute necessity because the comment was proper as a fair

response to Defendant’s argunent. The thene of Defendant’s
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closing argunent was that while the nurders were clearly
preneditated, the State had failed to prove that Defendant
commtted the nurders and was presenting evidence about the
nature of the crinme scene to convince the jury to rely on its
enotional reaction to the horrible nature of the crinme to
convict. (T. 2212-39) In response to this argunent, the State
comented that it had the only burden of proof and had presented
the evidence to prove preneditation, an elenent of the crine
t hat Defendant had not suggested was not in dispute until his
closing, and not to inflane the jury. G ven Defendant’s
argunent, the State’'s coment was proper as a fair response.
See Pace v. State, 854 So. 2d 167, 179 (Fla. 2003); Garcia v.
State, 644 So. 2d 59, 62-63 (Fla. 1994); Ferguson v. State, 417
So. 2d 639, 642 (Fla. 1982). The |ower court properly denied
the notion for mstrial

Moreover, the fact that the State was responsing to
Def endant’ s argunment and not commenting on Defendant’s right to
remain silent or shifting the burden of proof was driven hone by
the State’s remarks before and after the objection to this
comrent . The State asserted that it had the only burden of
proof and had presented the crinme scene evidence to neet its
burden of show ng preneditation. (T. 2243, 2247) Since the

corments were fair reply and given the comments that occurred
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before and after the sidebar, there was no absolute necessity
for a mstrial based on the comment. The trial court did not
abuse its discretion in denying one. Ferguson.

Wth regard to the comrent about the business records, it
too was a fair reply. During his closing argunent, Defendant
suggested that the State should have called Barbara or Horatio
Ll anel as. (T. 2220) The State objected that Defendant was
i nproperly comrenting on the failure to present wtnesses who
were at best equally available to both sides and at worse in
Def endant’s control as M. Llanelas was dead and Defendant had a
spousal relationship w th Barbara. (T. 2221-24) Defendant was
allowed to rephrase this conment to assert that the State had
failed to prove its case by not presenting the evidence that he
clainmed the State should have presented from these w tnesses.
(T. 2225) In response, the State asserted that the evidence was
not presented because it would have been in Barbara LI anel as’
control and she had a spousal relationship with Defendant. (T.
2255) G ven Defendant’s comment, the State’'s assertions
concerning why the evidence was not presented was a fair
response. As such, it was proper. See Pace v. State, 854 So
2d 167, 179 (Fla. 2003); Garcia v. State, 644 So. 2d 59, 62-63
(Fla. 1994); Ferguson v. State, 417 So. 2d 639, 642 (Fla. 1982).

Thus, this brief response did not create an absolute necessity
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for a mstrial. Ferguson. The notion was properly deni ed.

Wth regard to the comment about Defendant’s hypothesis of
i nnocence, the coment was again not i nproper. Def endant had
suggested during his closing argunent that he had no reason to
be upset with the Rodriguezes, as he had no interest in the dry
cl eaning business and no relationship with them Havi ng t hus
elimnated the sole reason presented at trial why he would have
been in the Rodriguezes’ hone, Defendant asserted that he m ght
have bleed, left his palm and fingerprints, which were on the
phone in a mxture of his and the victinms’ blood type, and used
their phone to call the Llanelases’ hone at a tinme other than
the time when the victinms were nurder, particularly before the
murders occurred. As can be seen, this hypothesis of innocence
| eft unexpl ai ned why Defendant would have been in the home of
peopl e with whom he had no relationship. It also suggested that
the Rodriguezes would have allowed their hone to remain in
bl oody state even though the investigation of the crime scene
showed that the house was inmmculate, other than the areas
di sturbed by the conm ssion of the crines.

G ven the nature of this hypothesis, the State’'s coment
about it was sinply a proper comment that Defendant’s hypothesis

of i nnocence was not reasonabl e. See Pace. Further, the tria

court adnonished the State for the comment in the presence of
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the jury. (T. 2264) Moreover, the State then commented that if
the jury believed Defendant’s hypothesis, it should find
Def endant not quilty. (T. 2264) Under these circunstances,
there was no absol ute necessity for a mstrial. Ferguson. The
trial court did not abuse its discretion in denying one.

Wth regard to the coment about the defense never being
satisfied, the trial court did not abuse its discretion in
denying the notion for mstrial. The coment was brief, and the
trial court sustained the objection. The State presented
overwhel mi ng evidence that the nurders were preneditated, a
poi nt about which Defendant agreed during his closing. Blood of
Defendant’s type was found at the crine scene. Def endant’ s
finger and palmprints were found in a mxture of his blood type
and the victinms’ blood type on a telephone at the scene. The
| ast nunber dialed fromthat phone was Barbara Ll anelas’ nunber.
Def endant’ s hypot hesis of innocence was conpl etely unreasonabl e,
as it did not explain this physical evidence. Under these
circunstances, there was no absolute necessity for a mstrial
Ferguson. As such, the trial court did not abuse its discretion
i n denyi ng one.

To buttress his claim that a mstrial should have been
decl ared, Defendant relies wupon comments the State nmade at

sidebar, outside the hearing of the jury. However, these
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comment s coul d not possi bly deni ed Def endant a fair
determi nation of his guilt by the jury. The jury did not hear
the comments.® As such, they do not provide a basis for a
mstrial. Gore; Ferguson.

To the extent that Defendant s asserting that the
curmul ative effect of the comrents created an absol ute necessity
for a mstrial, this is untrue. The mpjority of the coments
were fair responses to coments Defendant had made in its
cl osing or reasonable inferences fromthe evidence. Despite the
propriety of the coments, the State was adnonished for the
comments and a curative instruction was given. Further, after
several of the comrents, the State placed the coments in the
proper context. Moreover, the evidence of Defendant’s guilt was
over whel m ng. Under these circunstances, the State’'s comments
during its rebuttal closing did not create an absol ute necessity
for a mstrial. Fer guson. The lower court did not abuse its

di scretion in denying one.

® The State’'s enptional response is understandable. Def endant
had clained in his first trial that he killed the Rodriguezes in
self defense after they shot him during a business discussion at
t heir hone. The first time Defendant indicated that he was
changing his version of the events was during his closing
argunent, which occurred after the State had already presented
its initial closing argunent.
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I11. THE TRIAL COURT DID NOT ABUSE | TS DI SCRETION I N
ADM TTI NG THE PEN REGQ STER TAPE.

Def endant next asserts that the trial court abused its
discretion in admtting the tape produced by a pen register.
Def endant asserts that the State failed to lay a proper
foundation for the adm ssion of the tape. However, the trial
court did not abuse its discretion in admtting the pen register
t ape.’

Def endant asserts that before it was permssible for the
printout fromthe pen register to be admtted, testinony from an
expert witness who actually connected the pen register to the
phone line and could testify to the procedure enployed in it use
and it accuracy was necessary. However, no such expert
testinmony was required to lay a predicate for the adm ssibility
of the pen register.

In Smith v. Maryland, 442 US. 735 (1979), the United
States Suprene Court determned that the installation of a pen
register was not a search within the neaning of the Fourth
Amendment. The Court reasoned that a defendant could not have a
reasonabl e expectation of privacy in the nunbers he dialed on
his phone because the phone conpany used pen registers and

simlar devices to prepare phone bills. ld. at 742. Phone

" Atrial court’s ruling on the adnission of evidence is reviewed
for an abuse of discretion. Ray v. State, 755 So. 2d 604, 610
(Fla. 2000); Zack v. State, 753 So. 2d 9, 25 (Fla. 2000).
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bills are routinely admtted w thout the necessity of expert
testinmony concerning the manner in which they are conplied.
Based on this analogy, the N nth Crcuit has held that pen
register tapes are admssible in the same nmnner as phone
records. United States v. Walt, 1997 U. S. App. LEXIS 16374,
*11-13 (9th Cir. Jul. 1, 1997). Moreover, it has been
recogni zed that Caller ID units are simlar devices. See Chio
Donestic Violence Network v. Public Uilities Conm ssion of
Chio, 638 N E 2d 1012, 1019 (GChio 1994). The Fourth District
has held that it is permssible for a witness who observed a
Caller ID unit printout to testify regarding what was on the
printout. Bowe v. State, 785 So. 2d 531 (Fla. 4th DCA 2001).
As such, expert testinmony is not necessary to admt a pen
regi ster tape.

Her e, Det . Reyes testified that he observed the
installation and functioning of the pen register. (T. 1692-93)
He verified that the paper tape the State was presenting was
produced by the pen register, was inpounded and was in the sane
condition that it had been in when it was produced. (T. 1673-
75, 1692-93, 1688) This was a sufficient predicate to admt the
tape. Defendant’s convictions should be affirned.

Contrary to Defendant’s suggestion, neither of the cases

upon which he relies mandate expert testinony on the use of pen
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regi sters before the tape produced by the pen register may be
i ntroduced. In People v. Medure, 683 N Y.S 2d 697 (N. Y. Sup
Ct. 1998), the issue before the court was whether it would
exenpt a defense expert on pen registers from the rule of
W tness sequestration at a hearing on a notion to suppress. The
notion to suppress was based on the defendants’ assertion that
the pen registers wused in that case were “in fact fully
operational ‘eavesdropping devices.” Id. at 698. Under New
York law, a court could issue an order authorizing a pen
register on a showing of only reasonable suspicion but could
only authorize installation of an eavesdropping device if
probabl e cause was shown. Additionally, New York treats
equi pnrent that had the ability to function as both a pen
register and an eavesdropping device is treated as an
eavesdroppi ng device even when the eavesdropping capacity is
di sabl ed. People v. Bialostok, 610 N E 2d 374 (N Y. 1993). As
such, the nature of the equipnent at issue was central to
deci sion of whether the court order authorizing use of the
device in question was proper. 1|d. at 698-99.

Here, there was no issue concerning the nature of the pen
register and whether it was actually an eavesdroppi ng device
As such, the technical functioning of a pen register was not at

i ssue, and there was no reason for the presentation d expert
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testinmony on the issue. As such, the dicta from Medure does not
conmpel the <conclusion that expert testinmony is a necessary
predicate for the adm ssion of the tape produced by the pen
regi ster.

In United States v. Kohne, 358 F. Supp. 1053, 1059 (WD
Pa. 1973), the issue concerned the adm ssibility of an officer’s
opi nion on the accuracy of a pen register. Here, Det. Reyes was
never questioned regarding his opinion of the pen register. As
such, there was no reason to qualify him to give such an
opi nion. Thus, Kohne is inapplicable.

Even if Kohne applied, the |lower court would still not have
abused its discretion in admtting the pen register tape.
There, the court found that the officer had sufficient expertise
to offer an opinion on the accuracy of pen registers generally
because:

Agent Meek was a coll ege graduate; he had one nonth of

specialized training by the Federal Bureau of

I nvestigation in electronic surveillance, and eight

nmont hs practical experience in such work; he had read

books dealing wth the pen register; and he had used

the pen register when working on two other wretap

cases.

ld. at 1059. Here, the record established that Det. Reyes was
both a college and |aw school graduate. (T. 1634) He had

received training in electronic surveillance techniques,

including the use of pen registers. (T. 1638-40) He had used
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pen registers in two prior cases and had nonitored pen registers
in a dozen or two dozen cases. (T. 1643, 1695) He had worked
in the area of electronic surveillance for several years. (T.
1638- 40) Gven the simlarity between the experience and
training of Det. Reyes and the agent in Kohne, the trial court
would not have abused its discretion in admtting the pen
regi ster tape through Det. Reyes if it were necessary for expert
testinony to have been presented. Def endant’ s convi ctions
shoul d be affirned.

Whil e Defendant appears to assert that Det. Reyes was
unqual ified to testify because he did not personally connect the
pen register and did not know how to do so, the trial court
woul d still not have abused its discretion in finding Det. Reyes
qualified if such qualification was required. In the area of
DNA evidence, this Court has held that testinony of a qualified
expert is necessary to admt the calculations of the frequencies
with which a DNA profile would appear in the population. Mirray
v. State, 692 So. 2d 157, 160-64 (Fla. 1997). However, this
Court has held that an expert can be qualified to give such
testinony even if the expert did not personally conpile the data
used in making the calculation or have specialized training in
statistics if the expert had experience and training in the

calculation and its source or had studied literature about the
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calculation and its source. Everett v. State, 893 So. 2d 1278,
1281-82 (Fla. 2004); Butler v. State, 842 So. 2d 817, 827-29
(Fla. 2003). Here, Det. Reyes had received training in
el ectronic surveillance, including the use of pen registers, and
had experience in their use. He was able to explain the
functioning of a pen register and how it was used in this case.
(T. 1643, 1668-69) As such, the trial court would not have
abused its discretion in finding Det. Reyes qualified to testify
regarding the pen register tape if such testinony was necessary
to admt the tape. The judgnent of the |ower court should be
af firmed.

Even if the lower court had abused its discretion in allow
Det. Reyes to testify regarding the pen register tape, Defendant
would still be entitled to no relief. Any error in the
adm ssion of the pen register evidence through Det. Reyes was
har m ess. State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986). In
addition to Det. Reyes, Det. Smith testified regarding the use
of the pen register and how it produced the results it did,
wi thout objection. (T. 1765) He had worked with pen registers
on 50 to 60 occasions. Mrreover, Maria Hernandez testified that
Def endant was angry with the Rodriguezes over the sale of the
busi ness. Defendant’s prints were found on the phone in a

m xture of blood, consistent with his type and the type of the
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vi cti ns. Drops of blood consistent wth Defendant’s type and
only 1% of the popul ati on was found near the bodies. The nature
of the weapons used, the type and | ocation of the wounds on the
victim and the location of the victins’ bodies denonstrated
conclusively that the nurders were preneditated. Under these
circunstances, any error in admtting the pen register tape
through Det. Reyes did not contribute to the jury' s verdict.
State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986). The trial court

shoul d be affirned.
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V. THE TRIAL COURT DID NOT ABUSE | TS DI SCRETION I N
| NSTRUCTI NG THE JURY.

Def endant next asserts that the trial court erred in re-
reading the instructions on first degree nurder. Def endant
appears to be attenpting to raise two separate issues. The
first concerns whether the trial court abused its discretion in
instructing the jury separately on each count of first degree
murder. The second concerns whether the trial court abused its
discretion in reading the jury instructions conpletely after
cl osing argunents had concl uded, where the trial court had read
part of the instructions to the jury before closing argunents
began. However, the |ower court did not abuse its discretion in
instructing the jury.

The State is entitled to have the jury instructed fully.
Marshall v. State, 747 So. 2d 1045, 1045 (Fla. 4th DCA 2000);
Diggs v. State, 489 So. 2d 1228, 1228 (Fla. 5th DCA 1986).
Further, a trial court has broad discretion in instructing the
jury, and its decision regarding the appropriate jury
instructions is reviewed with a presunption of correctness on
appeal . Carpenter v. State, 785 So. 2d 1182, 1199-1200 (Fl a.
2001). Jury instructions are considered inproper if there is a
reasonabl e |ikelihood that the jury msapplied them Victor v.
Nebraska, 511 U. S. 1, 6 (1994).

Here, the trial court did not abuse its discretion in
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agreeing to instruct the jury separately on each count of the
i ndi ctment. Defendant had been charged with two counts of first
degree nurder: one for the nurder Tomas Rodriguez and a second
for the nurder of Violetta Rodriguez. (R 44-47) The trial
court instructed the jury separately on each of the count: once
for the first degree nmurder of Tonas Rodriguez and once for the
first degree nurder of Violetta Rodriguez. (T. 2278-80) As
part of the jury instructions, the jury was inforned that:
A separate crinme is charged in each count of the

indictnment, and while they have been tried together,

each crinme and the evidence applicable to it nust be

consi dered separately and a separate verdict returned

as to each. A finding of guilty or not guilty as to

one crinme nust not affect your verdict as to the other

crime charged.
(T. 2286) This was in accordance with the standard jury
instructions. Fla. Std. Jury Instr. (Crim 3.12(a). Gven this
instruction to ~consider the counts and evidence thereon
separately, the trial court did not abuse its discretion in

instructing the jury separately on each count. W ki nson v.

Grover, 181 So. 2d 591, 594 (Fla. 3d DCA 1965)(separate

instruction regarding each parties’ contributory negligence not
unduly repetitious where each party had clained other party
guilty of such negligence); see Marshall, 747 So. 2d at 1045;

Di ggs, 489 So. 2d at 1228. It should be affirned.

Wth regard to the claim regarding the re-reading of the
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instructions, Defendant is entitled to no relief. I n Canpbel |
v. State, 571 So. 2d 415, 418 (Fla. 1990), the trial court
repeated the jury instructions on felony nurder, dangerous
weapon and reasonabl e doubt. This Court rejected the claimthat
such repetition of the jury instructions was error because the
instructions were correct, they did not wunduly enphasize a
particul ar aspect of the case and they were done in response to
juror’s expression of puzzlenent. See also United States .
Brown, 49 F.3d 135, 137 (5th Cr. 1995); GCebhard v. United
States, 422 F.2d 281, 288-89 (9th Cr. 1970); Smith v. State,
838 So. 2d 413, 450-53 (Ala. Cim App. 2002); Jones v. State,
889 S.W 706, 712-14 (Ark. 1994); Jackson v. State, 575 N E. 2d
617, 620-22 (Ind. 1991).

Simlarly here, the instructions of the substantive charges
were correct, they contained all of the substantive aspects of
the case without any undue enphasis on any aspect of the crine.
Moreover, the trial court explained that it was repeating the
instructions because of a change Defendant had requested in the
introduction to hom cide. As such, there is no reasonable
i kelihood that the jury believed that the judge was enphasi zi ng
a particular aspect of the case. The lower court should be
af firmed.

Lit hgow Funeral Centers v. Loftin, 60 So. 2d 745 (Fla.
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1952), does not conpel a different result. In Loftin, the jury
instructions comrented on the evidence, repeatedly commented on
one of the parties’ duty of care and did so erroneously. Her e,
the instructions did not comment on the evidence and were
correct. Mreover, the entire substantive portion of the charge
was read and the trial court explained that it was doing so
because of a change in the introduction to homcide that had
been nade at Defendant’s request. Under these circunstances,
Loftin is inapplicable. The trial court should be affirned.

Even if the reading of the instruction could be considered
error, any error was harm ess. State v. DiGuilio, 491 So. 2d
1129 (Fla. 1986). The lower court made clear that it was
reading the same instruction with regard to each count of first
degree preneditated murder because there were two counts and two
victinms. The jury was told to consider each count separately.
Moreover, the lower court explained that it was repeating the
instructions that it read before closing argunent because there
had been a change in introduction to homcide instruction.
Because instruction on |esser included offenses was waived, the
instructions read before closing argunent included all of the
substantive offense instructions. The remainder of the
instructions considered only reasonable doubt, presunption of

i nnocence and the procedures for weighing testinony and
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subm tting the case. Moreover, the |ower court repeatedly read
the jury instructions on reasonable doubt and presunption of
innocence in this matter, including no less than three tines
during voir dire. The defense presented in this natter was a
reasonabl e doubt defense, based on an alleged | ack of proof that
Def endant committed the nurders. However, the fact that
Def endant committed the nurders was overwhelmngly proven.
Under these circunstances, it cannot be said that the readi ng of
the first degree nurder instruction separately for each count
and at the beginning and end of closing argunments contributed to

the verdicts. The |lower court should be affirned.
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V. THE CLAIM REGARDING THE COWENT ON M Tl GATI ON
SHOULD BE REJECTED.

Def endant next asserts that the trial court comented on
his right to remain silent when it informed the jury that it
woul d hear mitigation at the penalty phase. However, this issue
shoul d be rejected as Defendant did not preserve any error, he
invited any error, there was no error and any error was
har m ess.

Initially, the State would note that Defendant is incorrect
concerning the timng of the trial court’s comrent regarding the
nature of a penalty phase. Contrary to Defendant’s suggestion
the comrent was not nmade after the jury was inpaneled. |Instead,
the coment was made during voir dire. After two panels of the
venire had been questioned, the State asked the trial court to
explain the nature of a penalty phase to the venire to avoid
some of the confusion that had been evidenced during the
questioning of the first two panels. (T. 788) During voir dire
of the remaining panels, the trial court provided an explanation
of the nature of a penalty phase proceeding. (T. 804-05, 1036-
37, 1233-34) After the jury was actually inpaneled, the tria
court’s prelimnary instructions nmade no nention of a penalty
phase. (T. 1357-63)

Further, Defendant failed to preserve any issue regarding

the trial court’s voir dire coments. In order for a defendant
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to preserve an issue regarding a trial court’s coments during
voir dire, it is necessary for the defendant to object to the
comments at the tine they are made. See State v. WIlson, 686
So. 2d 569, 570 (Fla. 1996). Here, Defendant did not object to
the trial court’s voir dire comments on the nature of the
penalty phase. As such, any issue regarding them is not
preserved, and this issue is not properly before this Court

Not only does the record reflect that Defendant did not
preserve the issue, it reflects that he invited any error. As
such, it is not entitled to reversal. See Mansfield v. State,
758 So. 2d 636, 643 (Fla. 2000); Roberts v. State, 510 So. 2d
885, 890 (Fla. 1987); Pope v. State, 441 So. 2d 1073, 1076 (Fl a.
1983) .

When the State asked the trial court to explain the nature
of a penalty phase proceeding to the third venire panel,
Defendant affirmatively stated that he had no objection to the
trial court providing such an explanation. (T. 788) The tria
court then instructed the parties to agree to the form of the
expl anation that it would give. (T. 788-91) The record does
not reflect that Defendant did not follow the trial court’s
instruction to agree to the form of the explanation, as
Def endant never objected to the form of the explanation.

Wi | e Def endant suggests that he had no reason not to have
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agreed to the explanation because he would not have nmde the
decision to waive mtigation at that point in the trial, the
record contradicts this assertion. When the trial court
conducted the colloquy regarding the waiver of mtigation,
Def endant asserted that he had made the decision to waive
mtigation when the case was renanded for a new trial and had
been steadfast in his desire since that tinme. (T. 2328-29) As
such, Defendant had every reason to have considered that a
waiver of a mtigation would occur. However, at his first
trial, Defendant presented mtigation. (T. 2316) In fact,
Def endant clainmed error in his first appeal in the trial court
allegedly failing to appoint appropriate experts to present
additional mtigation. Initial Brief of Appellant, FSC Case No.
88,638, at 47-51. As such, there was little or no reason for
the State or trial court to have believed that mtigation would
be wai ved.

G ven these circunstances, by agreeing to the given of the
explanation and its form Defendant invited any error about
whi ch he now conmplains. See Mansfield v. State, 758 So. 2d 636,
643 (Fla. 2000); Roberts v. State, 510 So. 2d 885, 890 (Fla.
1987); Pope v. State, 441 So. 2d 1073, 1076 (Fla. 1983). As
such, he should not be heard to conplain about it now The

j udgnent of the |ower court should be affirned.
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Even if the issue had been preserved and Defendant had not
invited the portion of the explanation about which he conpl ai ns,
Def endant would still be entitled to no relief. First, the
conpl ai ned of explanation occurred during voir dire. It has
been held that juries have no duty to follow such prelimnary
coments, particularly where the trial court indicates that
further instructions will be given later during trial. Uni ted
States v. Dilg, 700 F.2d 620, 625 (11th Cir. 1983). Here, the
trial court inforned the jury that it would provide such further
instructions as part of the explanation about which Defendant
conplains. (T. 804-05, 1036-37, 1234-35)

Second, in determning whether a jury instruction was
erroneous, the instruction nmust be considered in the framework
of the totality of the instructions. H ggi nbot ham v. State, 19
So. 2d 829, 830 (Fla. 1944)(enphasis added); see also Esty v.
State, 642 So. 2d 1074, 1080 (Fla. 1994). Further, in
determ ning whether the instruction is erroneous, “the proper
inquiry is not whether the instruction ‘could have’ been applied
in an unconstitutional manner, but whether there is a reasonable

i kelihood that the jury did so apply it. Victor v. Nebraska,
511 U.S. 1, 6 (1994)(enphasis in original, quoting Estelle v.
MQuire, 502 U S. 62, 72 & n.4 (1991)). Moreover, for a comment

to be a comment on silence it must be fairly susceptible to
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being a comment on silence and Defendant nust not have a burden.
See Rodriguez v. State, 753 So. 2d 29, 37-39 (Fla. 2000). The
United States Suprene Court has held that it is constitutional
to require that defendants establish mtigation. Walton .
Arizona, 497 U S. 639, 649-51 (1990), overruled on other grounds
by, Rng v. Arizona, 536 US. 584 (2002). Applying these
princi pals here, the explanati on was not erroneous.

| medi ately before the conpl ained of explanation, the trial
court had explained the presunption of innocence and burden of
pr oof . (T. 802-04, 1034-36, 1232-33) As part of this, the
trial court had just told the jury that “Defendant in not
required to present any evidence or prove anything.” (T. 802,
1035, 1232) Moreover, the coment in question did not state
that Defendant would be presenting any nitigation. It only
stated that mtigation would be presented. Further, the
constitutional scope of mtigation mnust include any aspect of
the defendant’s character and record and any of t he
circunmstances of the offense. Eddi ngs v. Gklahoma, 455 U. S.
104, 110 (1982). Because of this broad scope, a defendant’s
behavior during trial and the length of an alternative sentence,
as well as any nunber of other factors, are considered
mtigating. See Simmons v. South Carolina, 512 U S. 154 (1994);

Beasley v. State, 774 So. 2d 649, 672 (Fla. 2000). As such,
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sinply by being present, behaving hinself and having an
alternative sentence, nitigation was presented. This Court has
pl aced the burden on the sentencer to consider mtigation found
in the record even where mtigation has been waived. See Farr
v. State, 621 So. 2d 1368, 1369 (Fla. 1993). In this matter,
the record reflects that the jury did so, as it asked questions
related to its consideration of the alternative sentence as
mtigation. (T. 2436)

Under these circunstances, it cannot be said that the jury
understood the voir dire explanation of how a penalty phase was
conducted as inproperly shifting the burden to Defendant.
Moreover, it cannot be said that the coment was fairly
susceptible to being considered as a comment on Defendant’s
silence when he had no burden. As such, the comment was not
i nproper. The judgnent of the trial court should be affirned.

Even if the issue had been preserved, Defendant had not
invited any error and the comments had been erroneous, Defendant
would still be entitled to no relief. Any error in the
explanation would be harn ess. As previously nentioned, the
expl anation did not suggest who would be presenting mtigation
Mor eover, the explanation was brief and was mnade during voir
dire. Voir Dire occurred at the beginning of May. The matter

did not proceed to the penalty phase until July 8, 2004. At
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that tinme, the trial court did not repeat the |anguage that
Def endant now finds offensive. Moreover, the State presented
overwhel m ng evidence of the aggravating circunstances found in
this matter. The record anply reflects that Defendant brutally
nmur dered the Rodriguezes in their own hone as a result of a cold
and calculated plan to exact revenge for his perception that
they cheated his girlfriend's famly in a business deal.
Mor eover, Defendant had previously been convicted of aggravated
assaul t. Despite Defendant’s waiver of mtigation, the record
reflects that the jury did attenpt to consider mtigation that
had been presented. During deliberations, the jury inquired
regarding the length of tine Defendant would be required to
serve if sentenced to life. (T. 2436) Under these
circunstances, it cannot be said that the trial court’s
expl anation of a penalty phase during voir direct affected the
jury’s recomrendation. State v. DiGuilio, 491 So. 2d 1129 (Fl a.
1986) . Thus, the decision of the trial court should be

af firnmed.
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VI. THE RI NG CLAIM WAS PROPERLY REJECTED.

Def endant next asserts his death sentences should be
reversed because the jury did not wunaninously reconmend death,
allegedly in violation of Ring v. Arizona, 536 U S. 584 (2002).
Def endant al so appears to conplain about the |ack of special
verdict forms at the penalty phase. Further, Defendant asks
this Court to recede from its precedent affirmng death
sentences based on the prior violent felony aggravator.
However, Defendant is entitled to no relief.

Wil e Defendant asserts that Ring requires that the jury
unani nously recommend death, this Court has repeatedly rejected
this argunent. Zack v. State, 911 So. 2d 1190, 1202 (Fla.
2005); Parker v. State, 904 So. 2d 370, 383 (Fla. 2005); Ferrell
v. State, 30 Fla. L. Wekly S451, S456 (Fla. Jun. 16, 2005). To
the extent that Defendant is suggesting that Ring requires the
use of special verdict fornms for the jury to specify the
aggravating circunstances they found, this Court has also
repeatedly rejected this claim Hernandez-Al berto v. State, 889
So. 2d 721, 733 (Fla. 2004); Ganble v. State, 877 So. 2d 706,
719 (Fla. 2004); Kornondy v. State, 845 So. 2d 41, 54 (Fla.
2003) . In fact, this Court has recently held that it is
inpermssible for a trial court to submt a special verdict form

in the penalty phase. State v. Steele, 30 Fla. L. Wekly S677,
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S678-80 (Fla. Oct. 12, 2005). Since this Court has rejected the
prem ses on which Defendant nakes his argunment, the argunent is
without nerit and should be rejected. Def endant’s sentences
shoul d be affirned.

Further, one of the aggravators found in this case was the
prior violent felony aggravator, which was based both on
Def endant’s prior conviction for aggravated assault and the
cont enmpor aneous conviction for the nurder of the other victim
(R 345-55) This Court had repeatedly rejected R ng clains,
where the sentence was supported by the prior violent felony
aggravators. Suggs v. State, 30 Fla. L. Wekly S812, S819 (Fl a.
Nov. 17, 2005); Holland v. State, 30 Fla. L. Wekly S792, S794
(Fla. Nov. 10, 2005); Doorbal v. State, 837 So. 2d 940, 963
(Fla. 2003). Def endant asks this Court to recede from this
precedent . In doing so, Defendant appears to argue that Ring
requires that the jury find all of the aggravators used to
support a death sentence. However, this Court has repeatedly
rejected this argunment as well. Wnkles v. State, 894 So. 2d
842, 846 (Fla. 2005); Duest v. State, 855 So. 2d 33, 48-49 (Fla.
2003) . As such, Defendant is entitled to no relief upon his

Ring claim H's sentences should be affirned.
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VIl. THE TRIAL COURT DID NOT ABUSE |ITS DI SCRETION I N
SUSTAI NI NG AN OBJECTI ON TO COMMENTS W\
DEFENDANT' S CLOSI NG THAT WERE NOT SUPPCORTED BY
THE EVI DENCE AND WERE CONTRARY TO THE EVI DENCE
PRESENTED.
Def endant next asserts that the trial court abused its
di scretion in sustaining an objection to his comment on the |ack
of DNA evidence in closing. However, the trial court did not
abuse its discretion in sustaining the objection to comments
about the reasons why DNA testing was not conducted, as the
comments were not supported by the evidence and were contrary to

t he evidence that was presented.

A trial court has broad discretion in the control of

coments in closing, and that discretion will not be disturbed
on appeal unless it has been abused. Breedl ove v. State, 413
So. 2d 1, 8 (Fla. 1982). In exercising its discretion, a trial

court should permt counsel wde latitude and allow fair
i nferences from the evidence. | d. However, neither party is
allowed to coment on matters that are not supported by the
evidence or that are contrary to the evidence actually
presented. See Ruiz v. State, 743 So. 2d 1, 4 (Fla. 1999).

Here, the trial court did not abuse its discretion in
refusing to allow Defendant to nake comrents that were contrary
to the wevidence presented and were not supported by the

evi dence, while allow ng Defendant to conment on the fact that
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the State had not presented DNA evidence. Wi | e Def endant
appears to suggest that his comments were based on the evidence
presented or were fair inferences from this evidence, this is
untrue.

During his closing, Defendant commented:

The blood and the other prints. The State needs to
prove to you that there is only one conclusive
expl anation of this bl ood evidence beyond a reasonabl e
doubt and they didn't. They even put on Technician
Al pi zar. By the way, there is no controversy as far
as we’'re concerned to what he said. He said what he
sai d. He is an expert. The controversy is there
because he can’'t say that is M. Rodriguez’s blood or
Violetta’s blood or [Defendant’s] blood. Al'l he can
say is consistent wth. All  they <can say is
consistent with and they are the ones that have a
controversy, not us.

Bl ood groupi ngs prove not hing. In 1990 that was
all they could do. You heard Alpizar say, well |
guess we could but it was real expensive. That’ s

fine. DNA in 2004, all they got to do is submt it to
DNA.  You woul d know positively?

[ The State:] bj ection. (Objection.

THE COURT: Sust ai ned. Sust ai ned. Not in
evidence. The Jury will disregard it.

[ Def ense Counsel:] They put on evidence of Detective
Al pizar. He testified that this stuff was not tested
for DNA. Their arrogance about this case is we don’t
need to do that, just like their prosecution of this
case. They have a theory and nothing is getting in
the way of our theory. They can only speculate on it.

(T. 2232-33)(Enphasis added) Wil e Defendant suggested that
Tech. Alpizar had stated that DNA testing was not conducted
because it was too expensive at the tinme of the crine, this is
not true. Tech. Al pizar testified that DNA testing was not

conducted because it had not been validated for use in Dade
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County at the tine. (T. 2029-30) Wi | e Defendant’s question
mentioned the expense of DNA testing, Tech. Alpizar never
mentioned the expense of DNA testing in his testinony. (T.
2029- 30) As such, Defendant’s comment that Tech. Al pizar had
stated that DNA testing could have been done at the tinme of the
crime but was not due to the expense not only comented on
matters that were not in evidence but was contrary to the
evi dence actual presented. Thus, the trial court did not abuse
its discretion sustained the objection. See Garcia v. State,
622 So. 2d 1325, 1331-32 (Fla. 1993).

Mor eover, Defendant also suggested that DNA testing could
have been done on the evidence before the trial. However, no
evidence was presented that any evidence could have been DNA
tested at that tinme. To the extent that Defendant is suggesting
that he was presenting a fair inference fromthe evidence, this
is not true. During the testinony of Tech. Fletcher, Defendant
elicited that several of the containers that had held blood
sanples were now enpty. (T. 1596-99) Further, during his
testinony, Tech. Alpizar testified that it was not possible to
conduct even all of the blood grouping testing because testing
consunmed part of the sanple and not all of the sanples were even
| arge enough for all of the blood grouping tests. (T. 1949-51)

Mor eover, Tech. Alpizar stated that some of the blood grouping
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testing was not able to obtain wuseful results because of
deterioration of the samples. (T. 1949-51) As such, the record
affirmatively reflected that evidence was not available to be
DNA t ested. Since the record so reflected, Defendant’s comment
that the State could have tested the evidence was not a fair
inference from the evidence. Gven the lack of any affirmative
evidence and the lack of a fair inference, the trial court did
not abuse its discretion in refusing to allow the coment.
Ruiz. Defendant’s convictions and sentences shoul d be affirned.
Even if Defendant had shown that the trial court abused its
di scretion in refusing to allow this comment, Defendant would
still be entitled to no relief because any error in sustaining
the objection was harm ess. State v. D@Qiilio, 491 So. 2d 1129
(Fla. 1986). Def endant was permtted to argue that the jury
shoul d have a reasonabl e doubt because the State did not present
DNA evi dence. In fact, he continued this argunent w thout
objection after the objection was sustained. Mor eover ,
Def endant conceded that the State had shown that the killing of
the Rodriguezes was preneditated and only argued that the State

had failed to show that he coomitted the mirders.® However, the

8 Further, the State presented overwhel ning evidence that the

crines were preneditated. M. Rodriguez was shot five tinmes and

stabbed five tines. M. Rodriguez had been beaten over the head

with the gun repeatedly and stabbed 12 tines. The gun used to

shot M. Rodriguez and beat Ms. Rodriguez had been equi pped with
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State presented overwhelm ng evidence that Def endant had
committed the nurders. Defendant’s finger and palm prints were
found in blood on a telephone at the nurder scene. The | ast
nunber called from that phone was the nunber of the hone where
Defendant’s girlfriend and her famly |Ilived. The State
presented evidence that Defendant was upset with the Rodriguezes
over the condition of the dry cleaning business that the
Rodri guezes had sold to his girlfriend's famly. Wi | e
Def endant suggested he may have left his prints at the hone at a
different tine, he offered no explanation of when he would have
been in the Rodriguezes’ home for a legitimte purpose, as he
deni ed having any connection to the Rodriguezes. Under these
circunstances, any error in the trial court’s refusal to allow
Def endant to suggest that the State had not conducted DNA
testing because of its expense at the tinme of the crime did not
i nfluence the jury' s verdicts. As such, it was harmess. State

v. DaQ@ilio, 491 So. 2d 1129 (Fla. 1986). Def endant’ s

a honmemade silencer and its serial nunber had been drill out of
it. Evidence was presented that the gun was not consistent with
any ammunition the Rodriguezes had and that the Rodriguezes’ gun
was in a closed case in a closed cart in a bedroom on the other
side of the house from where the bodies were found and evi dence
of a struggle existed. Further, the Rodriguezes’ bodies were
found in the garage and that the door to the garage had been
broken off its hinges so that Defendant could get to the
Rodri guezes and kill them Moreover, Ms. Rodriguez’s body was
found wedge in the far corner of the garage between the wall and
her car.
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convi ctions and sentences should be affirned.
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VI1l1. THE HARMLESS ERROR ARGUMENT SHOULD BE REJECTED.

Def endant finally engages in an extended discussion of the
harm ess error standard that this Court should enpl oy.
Def endant then appears to contend that this Court should not
find any errors in this matter harm ess. However, Defendant is
entitled to no relief.

In State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986), this
Court adopted the harnless error standard to be applied. Under
this standard, an error is considered harmess if the
beneficiary of the error can show beyond a reasonabl e doubt that
the error did not contribute to the jury s verdict. Id. at
1135. As this Court stated:

Application of the test requires an exam nation of the

entire record by the appellate court including a close

exam nation of the permssible evidence on which the

jury could have legitimately relied, and in addition

an even close examnation of the inpermssible

evi dence whi ch m ght have possibly influenced the jury

verdi ct.
| d. This Court has steadfastly adhered to this standard.
Know es v. State, 848 So. 2d 1055 (Fla. 2003); State v. Lee, 531
So. 2d 133 (Fla. 1988). As argued in the other issues,
application of this standard |leads to the conclusion that any
alleged error did not affect the jury’'s verdict beyond a

reasonabl e doubt. As such, any error was not harnful. The

| ower court shoul d be affirned.
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To the extent that Defendant is suggesting that application
of this test does not consider the strength of the State’s case,
this is not true. As the above quoted |anguage suggests, the
strength of the evidence against the defendant is properly
considered in making the determ nation of whether an error was
harnful. The United States Supreme Court has made clear that it
is easier to affect a judgnent that is only weakly supported
than one that is overwhel mngly supported. See Strickland v.
Washi ngton, 466 U. S. 668, 695-96 (1984). As such, while the
nmere fact that the evidence overwhel m ng showed that a defendant
was guilty is not sufficient to show that an error was harni ess,
it isnot irrelevant to the inquiry either.

To the extent that Defendant is seeking a cunul ative error
review, he is again entitled to no relief. This Court has
repeatedly held that where the individual errors are
procedurally barred or without nerit, the cunulative error claim
fails as well. Downs v. State, 740 So. 2d 506, 509 n.5 (Fla.
1999). As seen above, Defendant’s individual clains are al
procedurally barred, because they are wunpreserved, or |ack
merit. As such, the cumulative error claim fails. The | ower

court should be affirned.
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| X.  THE EVI DENCE WAS SUFFI Cl ENT TO CONVI CT DEFENDANT.

Wi |l e Defendant has not addressed the sufficiency of the
evidence to sustain he convictions, this Court has a duty to
address the sufficiency of evidence in each capital case.
Ferguson v. State, 417 So. 2d 639, 642 (Fla. 1982). As such,
the State submits that the evidence was sufficient to support
Def endant’s convictions.

Evidence is insufficient “in a circunstantial evidence case
if the state fails to present evidence from which the jury can
exclude every reasonabl e hypothesis except that of guilt.” One
v. State, 677 So. 2d 258, 262 (Fla. 1996). “The question of
whet her the evidence fails to exclude all reasonabl e hypot heses
of innocence is for the jury to determne, and where there is
substantial, conpetent evidence to support the jury verdict,”
reversal is not required. Darling v. State, 808 So. 2d 145, 155
(Fla. 2002)(quoting State v. Law, 559 So. 2d 187, 188 (Fla.
1989). To neet this burden, the State is not required to “rebut
conclusively, every possible variation of events;” it only has
to present evidence that is inconsistent wth Defendant’s
reasonabl e hypothesis. Darling, 808 So. 2d at 156 (quoting Law,
559 So. 2d at 189). Mor eover, preneditation may be shown by
evi dence such as “the nature of the weapon used, the presence or

absence of adequate provocation, previous difficulties between
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the parties, the manner in which the hom cide was commtted, and
the nature and manner of the wounds inflicted.” Geen v. State,
715 So. 2d 940, 943 (Fla. 1998)(quoting Holton v. State, 573 So.
2d 284, 289 (Fla. 1990)).

Here, the State presented evidence that M. Rodriguez was
repeatedly shot and stabbed and that M. Rodri guez was
repeat edly bludgeoned and stabbed. The gun used to shoot M.
Rodriguez and to beat M. Rodriguez was not consistent wth
having been in their possession before the crines. The serial
nunmber on this gun had been drilled off and a hone-made sil encer
had been attached. Moreover, the bodies were found in the
garage of their home, the door to which had been broken down to
get to the victins, and M. Rodriguez was found wedged in a
corner of the garage. Three of the shots to M. Rodriguez were
inflicted to the left side of his chest. H s stab wounds were
to the chest, neck and shoulders. M. Rodriguez had been beaten
multiple tinmes in the head, causing several skull fractures.
She had al so sustained 12 stab wounds to her neck, chest, back,
shoul ders and abdonen.

The only evidence of difficulties between Defendant and the
Rodri guezes was that his girlfriend’s famly had purchased a
busi ness from them Def endant believed that they had been

cheated and was angry with the Rodriguezes. However, there was
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no evidence that the Rodriguezes born any ill wll toward
Def endant. There was al so no evidence of any altercation at the
crime scene before the nurderous attack.

Defendant’s fingerprints were found on a tel ephone in the
Rodri guezes’ honme in a mxture of his blood type and the
victinms’ blood type. The |last nunber dialed fromthat phone was
Defendant’s girlfriend s nunber. Drops of blood consistent with
Defendant’s blood type, and only 1% of the population, were
found near the bodies. Moreover, several items in the hone,
i ncluding the gun used in the nurder of both victins, had bl ood
on it consistent with a m xture of Defendant’s bl ood and that of
the victins. Wil e Defendant suggests that he and the
Rodri guezes were elimnated as ©potential sources  of an
unidentified palm print on the back of M. Rodriguez's car,
Tech. MQuay testified that he did not believe that he had
elimnation palm prints of the victins. As such, he did not
testify that he elimnated them

Def endant’ s hypot hesis of innocence was that he m ght have
been in the hone before the crime and left his fingerprints and
bl ood and used the phone at that tine. However, Defendant also
asserted that he had no relationship with the victins. As such,
he did not offer a hypothesis of why he would have been in their

hone at any tine. Mor eover, Defendant’s hypothesis required
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that the victins have left his blood around their hone if
Def endant was there before +the nurders. Yet, the State
presented evidence that the home was kept in inmmaculate
condition, other than the di sturbances caused by the nurders.
Under these circunstances, the State presented sufficient
evidence to show that Defendant was gquilt of first degree

preneditated nmurder. Hi s convictions should be affirmned.
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X. DEFENDANT’ S SENTENCES ARE PROPORTI ONATE.

Wi |l e Defendant has not addressed the proportionality of
his sentences, this Court is required to address the
proportionality of each death sentence on direct appeal. Geen
v. State, 907 So. 2d 489, 503 (Fla. 2005). As such, the State
wi || address the issue.

“Proportionality review conpares the sentence of death with
other cases in which a sentence of death was approved or
di sapproved.” Pal mes v. Wainwright, 460 So. 2d 362, 362 (Fla.
1984). The Court nust “consider the totality of circunstances in
a case, and conpare it with other capital cases. It is not a
conpari son between the nunber of aggravating and mnitigating
ci rcunmst ances.” Porter v. State, 564 . 2d 1060, 1064 (Fla.
1990), cert. denied, 498 U.S. 1110 (1991).

Here, the trial court found three aggravators regarding
each of the nmurders: (1) prior violent felony convictions, based
on the contenporaneous mnmurder of the other victim and a prior
conviction for aggravated assault; (2) HAC and (3) CCP. Thi s
Court has recogni zed that prior violent felony, HAC and CCP are
anong of the weightiest aggravators avail able. Larkins v. State,
739 So. 2d 90, 95 (Fla. 1999) (noting that HAC and CCP are "two
of the nobst serious aggravators set out in the statutory

sentencing schenme"); see also Sireci v. More, 825 So. 2d 882
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887 (Fla. 2002) (noting that the prior violent felony conviction
and HAC aggravators are "two of the nost weighty in Florida's
sentencing calculus"). Defendant waived the presentation of
mtigation and the only mtigators found were that Defendant had
no history of substance abuse, had been physically and
enotionally abused by nunmerous people, loved his famly and
behaved wel | at trial.

This Court has affirmed other death sentences in cases with
conpar abl e aggravation and mtigation. Diaz v. State, 860 So. 2d
960 (Fla. 2003)(aggravators: CCP and prior violent felony,
mtigation: both nental mtigators, age, lack of significant
crimnal history, renorse, and history of famly violence);
Dennis v. State, 817 So. 2d 741 (Fla. 2002)(aggravator: prior
violent felony; during the course of a burglary, HAC, and CCP
mtigation: extreme nental or enotional di st ur bance, not
totality a crimnal person, loved his famly, behaved during
trial, exhibited acts of kindness); Bell v. State, 699 So. 2d
274 (Fla. 1997)(aggravators: prior violent felony, CCP, and
great risk of death to many individuals; mtigation: extrene
mental or enotional disturbance); Cumm ngs-el v. State, 684 So.
2d 729 (Fla. 1996) (aggravators: prior violent felony, during the
course of a burglary, HAC, and CCP; mtigation: none). As such,

Def endant’ s sentence i s proportionate.
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CONCLUSI ON

For the foregoing reasons, the judgnent and sentence of the
trial court should be affirned.
Respectful ly subm tted,
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