I N THE SUPREME COURT OF FLORI DA

CORBBLI N BUSH

Petitioner,

V. Case No. SC 04-2306
L. T. No. 5D04-42
Circuit Court 90-3798-CFA

JAMES V. CROSBY, JR.,
Secretary of the
Fl ori da Departnent of Corrections,

Respondent .

ON APPEAL FROM
THE FI FTH DI STRI CT COURT OF APPEAL
STATE OF FLORI DA

ANSVER BRI EF OF APPELLEE

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

JOY A. STUBBS
Assi stant Attorney General
Fl ori da Bar No. 0062870

Ofice of the Attorney General
The Capitol, PL-01

Tal | ahassee, Florida 32399-1050
Tel ephone: (850) 414-3300

COUNSEL FOR RESPONDENT



TABLE OF CONTENTS

No.

TABLE OF AUTHORI TI ES .

STATEMENT OF THE CASE AND FACTS

STANDARD OF REVI EW

SUMVARY OF THE ARGUMENT

ARGUVENT .
| SSUE |
Whet her Schm dt v. Crusoe, should be
reversed as urged by Judge Padovano of
the First District.
| SSUE ||
Whet her the crim nal sentencing court
in Sem nole County is the proper
forum for Bush's mandanus petition
chal | engi ng the Departnent’s award
of provisional credits.
ISSUE 111
Whet her the Fifth District was required to
direct the trial court to transfer Bush's
provi sional credit petition to the Second
Judicial Crcuit.
CONCLUSI ON .

CERTI FI CATE OF SERVI CE

CERTI FI CATE OF TYPESTYLE AND TYPESI ZE .

Page
i
1
.2
.3
.4
4
.17
.19
24
.24

. 25



TABLE OF AUTHORI TI ES

Page No.

CASES:
Baker v. State, 878 So. 2d 1236 (Fla. 2004) . . . . . . .10
Bernard v. State, 2005 Fla. App. LEXIS 15471, 1-2

(Fla. 5'" DCA2005) . . . . . . . . . . . . . . .. ...s8
Boltri v. Singletary, 728 So. 2d 772

(Fla. 1% DCA 1999). . . . . . . . . . . . . . . . .18, 19
Brinkley v. State, 884 So. 2d 125 (Fla. 2d DCA 2004) . . 20
Brown v. Canpion, 757 So. 2d 535 (Fla. 1% DCA 2000). . . 13
Burgess v. Crosby,

870 So. 2d 217 (Fla. 1% DCA 2004). . . . .4, 5 6, 7, 19
Bush v. State, 886 So. 2d 339 (Fla. 5'" DCA 2004) . . . . .2
Cason v. Crosby, 892 So. 2d 536 (Fla. 1st DCA 2005 . . . 7
Curry v. Wainwight, 419 So. 2d 744

(Fla. 5'" DCA 1982). . . . . . . . . . . . . . . ... 2
Davi dson v. Croshy, 883 So. 2d 866

(Fla. 18 DCA2004). . . . . . . . . . . . . .. . . 5686
Departnent of Corrections v. Mattress,

686 So. 2d 740 (Fla. 5" DCA 1997) . . . . . . . . . .18

Drayton v. Moore, 807 So. 2d 819

(Fla. 2"9 DCA 2002) . . . . . . . . . . . . . . .12, 14



Eastman v. State, 883 So. 2d 889

(Fla. 2" DCA2004). . . . . . . . . . . . . .. .86 21

Fla. Dep't of Corr. v. Hanson,

903 So. 2d 282 (Fla. 1% DCA 2005). . . . . . . 5, 6, 23

Fuster-Escalona v. Fla. Dep't of Corr.

891 So. 2d 1163 (Fla. 1°* DCA2005) . . . . . . . . . .7
Gaynor v. State, 831 So. 2d 1246 (Fla. 5'" DCA 2002) . . 18
CGeffken v. Strickler, 778 So. 2d 975(Fla. 2001) . . . . 12

G bson v. Fla. Parole Commin,

895 So. 2d 1291 (Fla. 5" DCA 2005) . . . . . . . . . 22

Giffith v. Crosby,

898 So. 2d 212 (Fla. 2d DCA 2005) . . . . . . . . . .21

Har per v. Mbore, 737 So. 2d 1232

(Fla. 1st DCA1999) . . . . . . . . . . . . . . . . .15

Harris v. State,

713 So. 2d 1106 (Fla. 4" 1998) . . . . . . . . . . 17

Henderson v. Crosby, 883 So. 2d 847

(Fla. 1st DCA 2004) . . . . . . . . . . . . . . . .13

Henri quez v. Crosby, 887 So. 2d 428

(Fla. 1 DCA2004) . . . . . . . . . . . . . .. . .®6

Huf f man v. Mbore, 778 So. 2d 411

(Fla. 1st DCA 2001) . . . . . . . . . . . . . . . .15



Jackson v. Fla. Dep't of Corr., 903 So. 2d 198

(Fla. 39 DCA2005) . . . . . . . . . . . . ... ...20

Johnson v. Burns, 804 So. 2d 345, 347 (Fla. 4th 2001). . 12

Knod v. Mbore, 805 So. 2d 50(Fla. 4'" DCA 2001) . . . . . 13

Knox v. State, 873 So. 2d 1250 (5'" DCA 2004) . . . . . . .8

Masiello v. Miore, 739 so. 2d 1196

(Fla. 1 DCA1999) . . . . . . . . . . . . . . . . .15
Massey v. Crosby, 860 So. 2d 529 (4'" DCA 2003) . . . .5, 19
Medberry v. Crosby, 351 F.3d 1049 (11'" Gir. 2003) . . . .10

Osterback v. Turner, 837 So. 2d 604 (Fla. 1% DCA 2003). .15

OGst erback v. Turner,

855 So. 2d 1237 (Fla. 1°* DCA2003) . . . . . . . .. . 15
Pace v. State, 763 So. 2d 375 (Fla. 2d DCA 2000). . . 7, 15
Rankin v. State, 910 So. 2d 387 (Fla. 5" DCA 2005). . . . 7

Richnond v. State, 876 So. 2d 1277 (Fla. 3" DCA 2004) . .22

Rodri guez v. Crosby, 2005 Fla. App. LEXIS 15762

(Fla. 39 DCA2005) . . . . . . . . . . . . . . .22 23

Roth v. Crosby, 884 So. 2d 407 (Fla. 2d DCA 2004) . . . .20

Rui z v. Crosby, 888 So. 2d 154

(Fla. 5" DCA 2004) . . . . . . . . . . . . . .6 17, 20

Saba v. Bush, 883 So. 2d 858 (Fla. 1°' DCA 2004) . . . . .13

Sarkis v. Pafford Gl Co. Inc.,

697 So. 2d 524 (Fla. 1st DCA 1997). . . . . . . . . . . 2



Schmidt v. Crusoe, 878 So. 2d 361 (Fla. 2003) . . . . passim

Shel ey v. Florida Parole Conm ssion,

720 So. 2d 216 (Fla. 1998) . . . . . . . . . . . . .4, 10

Shel ey v. Florida Parol e Conm ssion,

703 So. 2d 1202 (Fla. 1st DCA 1997) . . . . . . .4, 10, 18

Small v. Crosby, 877 So. 2d 911 (Fla. 4th DCA 2004) . . . .7

Smth v. Fla. Dep’'t of Corr.

2005 Fla. App. LEXIS 7670 (Fla. 1°' DCA 2005). . . .12, 13

Stovall v. Cooper, 860 So. 2d 5

(Fla. 2d DCA 2005) . . . . . . . . . . . . . . . ..9 17
Thones v. State, 904 So. 2d 502 (Fla. 4'" DCA 2005). . . . .8
Toona v. More, 743 So. 2d 1189 (Fla. 1% DCA 1999). . . . 15
Wllians v. More, 752 So. 2d 574 (Fla. 2000) . . . . . . 22

Wody v. Florida Parole Conmin,

752 So. 2d 1273(Fla. 4" DCA 2000) . . . . . . . . . . .21

OTHER AUTHORI TI ES:

Ch. 96-106, preanble, at 92-93, Laws of Fla. . . . . . . .11
Ch. 95-283, 82, Laws of Fla. . . . . . . . . . . . . . . .1
Section 57.081, Florida Statutes . . . . . . . . . . . . .15
Section 57.085, Florida Statutes . . . . . 9, 10, 11, 14, 15
Section 57.085(2), Florida Statutes . . . . . . . . . . . 11
Section 57.085(4), Florida Statutes . . . . . . . . . . . 11
Section 57.085(5), Florida Statutes. . . . . . . . . . . .11

Vi



Section 95.11(8), Florida Statutes .

Rul e 9.100(c)(4), Fla. R App. Pro.

Rule 9.130(a)(3)(A), Fla. R App. Pro.

Rule 9.430, Fla. R App. Pro.
Rule 3.850, Fla. R Cim Pro.
Rule 1.630, Fla. R of Cv. Pro.
R 33-204.003(1), Fla. Adnin. Code.
R 33-203.101(1), Fla. Adm n. Code .
R. 33-501.302, Fla. Adm n. Code .

R 33-602.101, Fla. Admi n. Code.

28 U. S. C. § 2241 .

28 U.S.C. § 2254 .

28 U.S. C. § 2255 .

Vi i

7,9,

11, 21
21

.2, 3
14

10, 18, 20
2

16

.17

13

16

.10

. 10

.10



STATEMENT OF THE CASE AND FACTS
Appel | ee’ s i ndependent statenment of the case and rel evant
facts foll ows:
State prisoner Corbblin Bush filed a petition in his
crimnal case (Case no. 90-3798- CFA) chall enging the nunber of

provi sional credits he was awarded by the Departnent of
Corrections (“Departnent”).! R 6-22; R 1-2. This happened
after a circuit court judge in Leon County told himto do so

because of Schm dt v. Crusoe, 878 So. 2d 361 (Fla. 2003). S.

8- 9.

Judge Francis of the Second Judicial Crcuit dismssed Bush' s
petition after determning the case as a “collateral crimna
proceedi ng” and finding the circuit court in Leon County did not
have jurisdiction to entertain Bush’s case pursuant to Schm dt
S. 8-9. The dism ssal was without prejudice to Bush filing a
petition for appropriate relief in his sentencing court. S. 8-
9. However, Bush’'s crimnal sentencing court in Sem nole County
wanted no part of the petition either. R 23. Judge Stevenson
of the Eighteenth Judicial Crcuit stated in his order of

di sm ssal that:

! The Departnment declines to further address the substance of
Bush’s provisional credit claimin that the lower tribunals did
not adjudicate the case on the nerits. The Departnent reserves
the right to raise any avail able defense to the provisiona
credit claim



1. Defendant has filed an initial Petition for Wit
of Mandanus in a crimnal case filed by the State ion
1990. The Court cannot entertain a civil petition in
a crimnal case.

2. |If the Defendant would like to refile this
Petition, he should do so in accordance with Fla.

Rul es of Civil Procedure 1.630. Additionally, the
Court would note that Sem nole Count is not the

appropriate venue for this cause of action. See Curry
v. Wainwright, 419 So. 2d 744 (Fla. 5'" DCA 1982).

R. 23.

The Fifth District agreed with the Sem nole County Court,
observing that “[a] petition for wit of mandanus is a civil
action.” The Fifth District affirmed the lower tribunal’s ruling
because Bush’'s petition was filed in the wong venue. Bush v.
State, 886 So. 2d 339 (Fla. 5" DCA 2004).

The instant appeal foll ows.

STANDARD OF REVI EW
The i ssues of this case concern decisions of |aw subject to

de novo review. Sarkis v. Pafford Gl Co. Inc., 697 So. 2d 524

(Fla. 1st DCA 1997).



SUMVARY OF THE ARGUMENT

This case well illustrates how Schm dt v. Crusoe, 878 So. 2d

361 (Fla. 2003, has created confusion regarding the proper forum
for Bush’s mandanus petition and scores of others.

Respectfully, Schm dt was wongly deci ded and shoul d be
reconsidered. In addition to the venue issue seen here, Schm dt
has encouraged i nmates to expansively | abel challenges to DOC

adm ni strative actions as “collateral crimmnal,” or to otherw se
pursue | ess than marginally sufficient petitions for
extraordinary relief related to disciplinary action or gain tine
cal cul ati ons. Accordi ngly, Respondent asks this Court to hold
that prisoner petitions challenging the Departnent’s
adm ni strative actions are not collateral crimnal proceedings.
In any event, the Fifth District correctly affirnmed Bush’'s
sentenci ng court which dism ssed Bush’s petition w thout
prejudi ce. Venue over Bush’s petition does not lie in Sem nole
County. Moreover, a crimnal case is not the appropriate
vehicle for bringing petitions challenging gain tinme or
provisional credit decisions. Wile it is unfortunate that Bush
msfiled his petition in his sentencing court, the Fifth
District was not required to direct the transfer of Bush's case

to Leon County. Any argunent of procedural bar against further

litigation of the nerits of Bush’s clainms is specul ative.



ARGUVENT
| SSUE |
Schmidt v. Crusoe should be reversed

as urged by Judge Padovano of the
First District.

In the words of Judge Padovano, “this case is but one exanple
of the many probl ens the courts will face in the wake of the

Schmi dt decision.” Burgess v. Crosby, 870 So. 2d 217, 221-222

(Fla. 1%' DCA 2004) (Padovano, J., dissenting). 1In urging his
brethren to advocate for reversal of Schm dt, Judge Padovano
st at ed:

.[a] proceeding designed to afford
appel | ate review of an adm nistrative
deci si on cannot be conpared to a
post convi ction proceeding in a crimna
case. The differences are both conceptua
and mechani cal

The Florida courts have held that an
inmate may file a petition for wit of
mandamus in the circuit court to review a
deci sion by the Departnent of Corrections
or the Parole Comm ssion because an appeal
is not avail able under the Adm nistrative
Procedure Act. See Sheley v. Florida
Parol e Comm ssion, 703 So. 2d 1202 (Fl a.
1st DCA 1997), aff'd, 720 So. 2d 216 (Fla.
1998). Although styled as a petition for
wit of mandanus, the proceeding in the
circuit court is essentially a review
proceeding. | do not think that a petition
for wit of mandanus that is used to
review a decision by an adm ni strative
agency should be treated as though it were
a collateral proceeding in a crimnal

case.




Burgess, 870 So. 2d at 221-222 (Padovano, J., dissenting)
(emphasi s added). Accordingly, Respondent urges this Court to
reverse Schm dt.

For a considerable tine period, the Second Judicial Crcuit
Court determned that it did not have jurisdiction over innate

petitions it perceived to be inplicated by Schmdt. See e.qg.

Burgess, 870 So. 2d 217; see al so Davidson v. Crosby, 883 So. 2d

866, 867 (Fla. 1°' DCA 2004); Fla. Dep’t of Corr. v. Hanson, 903

So. 2d 282 (Fla. 1°' DCA 2005). The Second Circuit initially

di sm ssed, and then later transferred, countless cases to be

filed with the crimnal sentencing courts.? At |east one other

circuit court took simlar action. See e.qg. Massey v. Crosby,

860 So. 2d 529 (4'"™ DCA 2003) (quashing the order of the Fifteenth
Judicial Grcuit Court, in and for Pal mBeach County, which

di sm ssed a nmandanus petition on the grounds that gain tine

2 See e.g., MGee v. State, Case No. 1D03-5431, 2004 Fl a.
App. LEXIS 7776 (June 3, 2004); Reed v. Crosby, Case No. 1D03-
4968, 2004 LEXIS 7054 (May 21, 2004); MIller v. State, Case No.
1D03- 5090, 2004 Fla. App. LEXIS 6747 (May 17, 2004); Henriquez
v. Crosby, Case no. 1D04-0161, 2004 Fla. App. LEXI S 6748 (May
17, 2004); Anderson v. Fla. Dep’t of Corr., Case No. 1D04-1190,
2004 Fla. App. LEXIS 6750 (May 17, 2004); Spencer v. Crosby,
Case No. 1D03-4029, 2004 LEXIS 6752 (May 17, 2004); Pate v.
Crosby, Case No. 1D03-4565, 2004 LEXIS 6753 (May 17, 2004);
Conl ey v. Crosby, Case No. 1D03-3962, 2004 Fla. App. LEXI S 6754
(May 17, 2004); Wonbles v. d adish, Case No. 1D03-3948, 2004
Fla. App. LEXIS 6756 (May 17, 2004); Nose v. Croshy, Case No.
1D03- 5280, 2004 Fla. App. LEXIS 6667 (May 13, 2004); Krause V.
Crosby, Case No. 1D03-3860, 870 So. 2d 962 (April 28, 2004).

5



chal | enges nust be brought by a notion for post-conviction
relief).

The district courts have attenpted to resolve the forum
i ssue in published opinions, holding that Leon County is the

appropriate venue for gain tine challenges. See Burgess, 870

So. 2d at 219; Eastman, 883 So. 2d at 891 (holding that venue
for prison disciplinary report contest did not lie in

Hi | | sborough County); Ruiz v. Crosby, 888 So. 2d 154, 155 (Fl a.

5'" DCA 2004) (holding that the proper venue for the mandanus
petition was Leon County because the Departnent is headquartered
there). Neverthel ess, contention anong the circuit and district

courts energed and persi st ed. See e.g. Hanson, 903 So. 2d at

284 (describing the transfer of case between the circuit courts

as a “ping pong gane”); see e.g. Davidson, 883 So. 2d at 867

(noting that on rehearing the circuit court adhered to its
concl usion regarding the forumbut transferred the petition,

rather than dismssing it); Henriquez v. Crosby, 887 So. 2d 428,

429 (Fla. 1 DCA 2004)(illustrating that, due to the circuit
court’s resistance, it was necessary for the inmate to nove to
enforce the mandate in case nunber 1D04-0161).

While Schmdt stands, jurists and litigants will continue to
be drawn to ot her conclusions. Jurists such as Judge Padovano

and Judge Thonas agree that the crimnal sentencing court is the



appropriate forum for cases deenmed “collateral crimnal” given

t he peculiar | anguage of Schm dt. See Fuster-Escalona v. Fla.

Dep't of Corr., 891 So. 2d 1163, 1164 (Fla. 1% DCA 2005)

(Thomas, J., concurring)(opining that the dissenting opinion in
Burgess was the correct assessnment of Schmdt). Further, very

recently, in Rankin v. State, 910 So. 2d 387 (Fla. 5'" DCA 2005),

the Fifth DCA cited Schm dt v. Crusoe in the context of

determ ni ng appel | ate indigency for an appeal of the denial of a
3.850 notion. The Court in Rankin stated:

The suprenme court has concl uded that the Prisoner

I ndi gency Statute was enacted to discourage the
filing of frivolous civil lawsuits, but not to
prevent the filing of clains contesting the
conput ati on of crimnal sentences. See Schm dt v.
Crusoe, 878 So. 2d 361, 365-66 (Fla. 2003). CQur
sister courts have held that a trial court has no
authority to order a defendant to pay any court costs
and fees associated with a collateral crimna
proceedi ng, such as for postconviction relief. See
Cason v. Crosby, 892 So. 2d 536 (Fla. 1st DCA 2005);
Small v. Crosby, 877 So. 2d 911 (Fla. 4th DCA 2004);
Pace v. State, 763 So. 2d 375 (Fla. 2d DCA 2000).

910 So. 2d at 387 (enphasis added). By associating a 3.850
post -conviction relief wwth Schmdt, even if only for purposes
of adj udi cati ng appel | ate i ndigency clainms, the Court in Rankin
unfortunately fuels the confusion over the proper forum of gain

time clains.



Adding to this is the energing problemof inmates filing
their petitions as post-conviction renmedies or, in other
i nstances, “mxing” their prison treatnment clains with clains

they perceive to be “collateral crimnal.” See Bernard v. State,

2005 Fla. App. LEXI'S 15471, 1-2 (Fla. 5'" DCA 2005) (observing
that while the petitioner was asserting that his sentence is
illegal, the petitioner sought conpensatory and punitive damages
for alleged physical and nental abused in jail because of a
civil suit against DOC in which he is a wtness).

Finally, petitions of |ess than marginal nerit for
extraordinary relief related to disciplinary reports or gain
time calculations are re-energing, apparently as a result of the
“free” filing opportunity. Frivolous, abusive, and trivial
pl eadi ngs occur across the entire spectrum of prisoner cases,
fromconstitutionally protected habeas corpus petitions to those
nost easily conprehended by the general public, to wit: pancake

and peanut butter petitions. See Thomas v. State, 904 So. 2d

502 (Fla. 4'" DCA 2005)(stating that Thomas was not entitled to
relief as his clainms have been fully litigated nore than once

and are without nerit); see also Knox v. State, 873 So. 2d 1250

(5'" DCA 2004)(third attenpt to litigate ex post facto chall enge
to forfeiture of gain tine due to control rel ease revocation).

Wt hout the “stop-and-think” (not chilling) nmeasures of section



57.085, inmates are free to file disciplinary and gain tine
challenges with little regard to their nerit.
Schm dt’ s under pi nni ngs r e- exani ned

The holding in Schmdt, that a challenge to a prisoner
disciplinary report is a “collateral crimnal” proceedi ng, was
arrived at by likening Florida s Prisoner |Indigency Act to the
federal Prisoner Litigation ReformAct (“PLRA’). \Wile thereis
no dispute that the PLRA inspired the Prisoner |ndigency Act,
the two statutes are not identical.

The federal judicial systemand Florida s system are
different. 1In the Federal system prisoner cases fall within
two broad and statutorily created categories, to wit: habeas
corpus actions (28 U S.C. § 2241, 28 U S.C. 2254, 28 U. S.C
2255), and conditions cases filed under the civil rights
stat utes.

Cases in Florida do not divide along the sane lines. Fl ori da
has nore gradations. Florida provides for habeas corpus when

the relief of inmmediate release is inplicated. Stovall v.

Cooper, 860 So. 2d 5, 7 (Fla. 2"d DCA 2005). Rule 3.850 was
created to provide a procedural nechanismfor raising collatera
post convi ction challenges to the legality of crimnal judgnents

that were traditionally cognizable in petitions for wits of



habeas corpus. Baker v. State, 878 So. 2d 1236, 1239 (Fl a.

2004) .
Cases involving gain tinme, however, are generally nade by
mandanus petition in the circuit court, filed as an appell ate

remedy. Sheley v. Florida Parole Conm ssion, 703 So. 2d 1202,

1204-05 (Fla. 15 DCA 1997, aff’'d, 720 So. 2d 216 (Fla. 1998);

see also Stovall, 860 So. 2d at 7 (a petition for wit of

mandanus i s the proper nethod for review of the Departnent’s
denial or forfeiture of gain tine).

At the federal |evel, Florida habeas corpus petitions and
rul e 3.850 proceedi ngs progress to review under federal habeas
corpus statute 28 U . S.C. § 2241 and § 2254. Wile gain tine
chal | enges and sone disciplinary report chall enges al so progress
to § 2241 and § 2254 actions,® this does not nean that the
Fl orida Legislature intended state cases to be divided in the
same manner for purposes of the Prisoner |ndigency Statute.

The Florida Legislature enacted the Prisoner |Indigency Statute

operating agai nst the backdrop of Florida s congested “civil

3 See Medberry v. Crosby, 351 F.3d 1049 (11" Gr.
2003) (hol ding that the disciplinary report chall enge was noot
when filed where the state prisoner had al ready conpleted his
termof disciplinary confinenent within the prison and where the
di sci plinary proceeding did not affect the length of his prison
custody); cert. denied, Medberry v. Croshy, 124 S. C. 2098,
2004 U. S. LEXIS 3276 (U.S. May 3, 2004).

10



court dockets” which were inundated by frivolous actions filed
at “public expense.” Ch. 96-106, preanble, at 92-93, Laws of
Fla. Though not as publicly intriguing as cases invol ving
prisoner requests for things |ike satellite television,
frivolous clains are also raised in cases involving gain tine.
Just because exanples of these types of frivolous civil actions
were not contained in the |egislative preanble to section 57.085
does not nean that the Legislature did not intend to include
them The Legislature recognized the detrinental effect of such
cases in its preanble clause, stating, “under current |aw
frivolous inmate |awsuits are dism ssible by the courts only

af ter considerabl e expenditure of precious taxpayer and judici al
resources.” Ch. 96-106, preanble, at 92-93, Laws of Fla. 1In a
simlar vein, when the Legislature recognized the burdens of
adjudicating untinely prison disciplinary report cases, it took
action tolimt the tine available to bring disciplinary report
chal | enges.* See § 95.11 (8), Fla. Stat. 1994; see Ch. 95-283,

82, Laws of Fl a.

* The fact that the Legislature treated petitions

chal I engi ng prisoner disciplinary actions as civil petitions in
| egi slation just one year before enactnent of section 57.085
underm nes Schnmidt’s holding that petitions challenging prisoner
di sci plinary proceedi ngs where gain-tinme is forfeited are
collateral crimnal

11



What about Access to Courts?

Prior to the Schm dt decision, section 57.085 was applied
to gain tinme and prisoner disciplinary report cases for nearly
seven years. The statute provides “for a partial paynent ‘up
front” if the court determnes that the inmate is unable to pay
the entire filing fee at the tine of filing but is able to pay

sone portion of it at that tinme.” Geffken v. Strickler, 778 So.

2d 975, 976, n. 3 (Fla. 2001) (enphasi s added) (expl aining 8

57.085(4), Fla. Stat.); see Drayton v. Moore, 807 So. 2d 819,

821 (Fla. 2" DCA 2002) (“Subsections 57.085(2), (4), and (5)

all ow prisoners who qualify to be granted a full or parti al

wai ver of prepaynent of court costs and fees and to thereafter
make paynment in installnments if and when funds are deposited
into their inmate accounts.”). “An indigent prisoner is one who
does not have sufficient funds to pay in full for a |awsuit upon

filing.” Johnson v. Burns, 804 So. 2d 345, 347 (Fla. 4th

2001)(citing Geffken, 778 So. 2d at 976). Accordi ngly, when
properly applied, prisoners will not be denied access to the
courts as a result of the partial prepaynent provision. See

Geffken, 778 So. 2d at 976.°

® |t is noted that the First District recently adjudicated
as case involving the Departnent’s rule charging i nmates for
phot ocopies. See Smith v. Fla. Dep't of Corr., 2005 Fla. App
LEXIS 7670 (Fla. 1°' DCA 2005). As currently codified, rule 33-
501. 302 establishes the basic copying charge and provi des that
12




Any i nmate who believes he has been erroneously denied
i ndigency or that the indigency statute has been erroneously
applied to himmy avail thenselves of appellate review. In

Saba v. Bush, 883 So. 2d 858, 859 (Fla. 1°' DCA 2004), the First

i nmat es may not be denied copies if they are unable to pay for
them but sets forth the process to be followed to place a hold
on an inmate’s account to recoup the institution's expense. R
33-501.302(3)(4) & (5). The First District held the photocopy
lien rule exceeded the Legislature’ s grant of rul emaking
authority. Nevertheless, the Court’s observations indicate it
considers the photocopy lien rule constitutional under Florida' s
access to courts provision. According to the First District:

“Iwhile the federal courts declined to interpret the
federal right of access to the courts, as described in
Bounds, as requiring the provision of free and
unlimted photocopies to inmates for the purposes of
litigation, the federal courts nonetheless interpreted
the right, as described in Bounds, as requiring that
the innate be provided access to photocopying
services, for which the inmate could be charged a fee,
to the extent required to present his or her clains in
court.”

Smth, 2005 Fla. App. LEXIS * 4. The First District further
observed that:

“[e]ven though this court recently recognized t hat a
Florida inmate's inplicit federal right of access to
the courts, as described in Bounds, is "narrower" than
his or her explicit right of access to the courts set
forth in article I, section 21, of the Florida
Constitution, see Henderson v. Crosby, 883 So. 2d 847,
850-54 (Fla. 1st DCA 2004), it appears unlikely that

i nmat e access to phot ocopyi ng services would need to
be greater than that required by the federal right in
order to conformto the broader state constitutiona

ri ght of access to the courts. See id. at 857.”

Smith, 2005 Fla. App. LEXIS * 4, n. 1.



DCA explained that if an innate is assessed a fee that he is
unable to pay, his circuit court action will be dism ssed and he

may appeal that final order. See also Brown v. Canpion, 757 So.

2d 535, 536 (Fla. 1% DCA 2000)(“an order denying a plaintiff's
reqguest to proceed as indigent in a civil case does not result

in irreparable harm which cannot be renedi ed on appeal”)

(enphasi s added); but see Knod v. Moore, 805 So. 2d 50, 51 (Fla.

4'" DCA 2001) (utilizing certiorari jurisdiction to remedy to
remedy orders denying ifp requests in civil cases). |If the
inmate is also found not to be indigent for the appeal, his
remedy is a notion for review in accordance with rule 9.430.°
Saba, 883 So. 2d at 859.

In Drayton v. Moore, the Court instructed:

I f indigency status [under section 57.085] is denied,
the trial court should give witten reasons. If a
prisoner is denied | eave of court to obtain indigency
status because of prior qualifying adjudications of

i ndi gency, the trial court should attach
docunentation to support this factual determ nation
together with its witten reasons for denying | eave
of court. Wien a trial court dism sses a case under
section 57.085, it nmust retain all original pleadings
necessary to effectuate appellate review.

®On the procedural history of the Schmidt case itself,
Petitioner Schm dt had not suffered any dism ssal of his action
before bringing his case to the Florida Suprene Court. 878 So.
2d at 363. The Court in Schmdt intervened at the point at
whi ch Schm dt woul d have nornmally had revi ew avail abl e under
rul e 9.430.
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807 So. 2d at 821; see also Osterback v. Turner, 837 So. 2d 604,

605 (Fla. 1% DCA 2003). In sum the district courts of appeal
are well suited to nonitor the application of the state’s

i ndi gency statutes (whether 57.085 or 57.081) to ensure
constitutional access to courts based on the pertinent and

particular facts of each situation. See e.g. Huffnman v. Mbore

778 So. 2d 411, 412 (Fla. 1st DCA 2001)(correcting error in
di sm ssing action for failure to nake partial paynent

provi sion); Harper v. More, 737 So. 2d 1232 (Fla. 1lst DCA

1999); Pace v. State, 763 So. 2d 375 (Fla. 2d DCA 2000). Even

i nmat es who do not conply with procedural requirenents of
section 57.085 are given reasonabl e opportunity to correct

deficiencies. See e.g. Masiello v. More, 739 so. 2d 1196 (Fl a.

15" DCA 1999) (hol ding that the inmate’s petitions challenging
prison disciplinary proceedi ngs should not have been di sm ssed
wi t hout an opportunity to either correct the deficiencies or to

pay the filing fees); see also Tooma v. More, 743 So. 2d 1189

(Fla. 1%' DCA 1999). Additionally, inmates who prevail in
appel | ate revi ew on indigency issues have been successful in

recouping their costs. See e.g. Osterback v. Turner, 855 So. 2d

1237 (Fla. 1° DCA 2003); Huffman, 778 So. 2d at 411-12.
The requirenent that an inmate pay filing fees in subsequent

install nents when able to do so does not “chill” inmate access
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to courts. Quite sinply, filing fees are not a penalty for
filing a court action - they are user fees. Even when a court
cannot recoup all of its costs for processing an action, sone
paynent hel ps defray its costs. The Florida Legislature
considers the pay-as-able provisions of the Prisoner Indigency
Statute to be one way to assist courts in nanaging the cost and
burdens of court operations.

I nmat es, therefore, should be required to prioritize their
spending |like any citizen when seeking review of Departnent of
Corrections adm nistrative actions. Litigants who are not
i nmprisoned are required to weigh the costs associated with
bringing an action. Free persons must wei gh the potenti al
benefit of a successful action against the cost of bringing an
action, while paying for shelter, nedical care, food and
clothing. Prisoners do not pay for these necessities.

The basic needs of inmates - food, clothing, shelter, and
essential hygi ene supplies (soap and toothbrush), are provided
for by the State of Florida, as well as a good nunber of
recreational, literary, and educational resources avail able
t hrough accessible prison libraries, chapels, recreation
departnments, and visiting parks. See Rule 33-602.101, Fla.
Adm n. Code. Inmates are provided three neals a day, two of

which are required to be hot neals. See R 33-204.003(1), Fla.

16



Adm n. Code. The prison canteen nerely provides “extras” |ike
cola drinks, candy, potato chips, board ganes, and radios. R
33-203.101(1), Fla. Adm n. Code (“Canteens are to be operated
primarily to provide itenms of convenience to innates.”).
Canteen privileges are not constitutionally required. Inmates
in Florida are not deprived of basic needs when they contribute

to the costs of their litigation. Requiring an inmte choose

how he will spend his noney -- that is, between a snack or court
fees -- hardly chills his access to court.
| SSUE | |

Bush’ s sentencing court in Sem nole County

I's not the proper forumfor Bush’s mandanus
petition challenging the Departnent’s award of
provi sional credits.

Venue for hearing Bush’s petition against the Departnent of
Corrections was inproper in the Eighteenth Judicial Crcuit
Court, in and for Sem nole County. Ruiz, 888 So. 2d at 155
(holding trial court was correct in ruling the civil mandanus
petition was inproperly filed in the circuit of prisoner’s
crim nal adjudication and sentence); Stovall, 860 So. 2d at
6(hol ding that the appropriate venue for a petition for a wit

of mandanus chal |l enging the Departnent's denial of gain tine is

in Leon County); Harris v. State, 713 So. 2d 1106 (Fla. 4'"

1998) (hol ding “Modtion to Correct Witten Sentence w th Mandanus

17



Relief” chall enging the denial of incentive gain tinme was
i nproper because it was filed in the wong venue and did not
make DOC a party to the proceedings). The Departnent is
headquartered in Tal |l ahassee, Florida, and venue over Bush’'s
provi sional credit action is appropriate in Leon County. See
Stovall, 860 So. 2d at 6; Harris, 713 So. 2d at 1106.

Moreover, a prisoner’s crimnal case is not the appropriate
vehicle for challenging the Departnent’s adm nistrative actions

affecting gain time. See Departnent of Corrections v. Mttress,

686 So. 2d 740, 741 (Fla. 5'" DCA 1997) (hol ding action
chal l enging forfeiture of previously earned gain tinme, whether
construed as a 3.850 notion or as a 3.800(a) notion, was not
cogni zabl e because prisoner’s entitlement to relief, if any,
nmust be obtained through adm nistrative channels first, foll owed
by filing a petition for wit of nmandanus agai nst the

Department); see al so Gaynor v. State, 831 So. 2d 1246 (Fla. 5

DCA 2002) (affirm ng summary deni al of the offender’s notion
under rule 3.800(a), because the offender who was chal |l engi ng
the calculation of his gain tinme had pursued the wong renedy).
A prisoner challenge the Departnent’s denial or forfeiture of
gain time is properly nmade by mandanus petition in the circuit
court, filed as an appellate remedy. Sheley, 703 So. 2d at

1204-05. Cf. Boltri v. Singletary, 728 So. 2d 772 (Fla. 1% DCA
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1999) (“The proper renedy to correct a sentencing error is with
t he sentencing court, not a petition for wit of mandanus
agai nst the Florida Parole Comm ssion and Departnent of
Corrections.”).

Thus, Bush’s crimnal court case is not the appropriate
vehicle and the Eighteenth Judicial Crcuit is not the proper

venue for his provisional credit challenge. See Burgess, 870

So. 2d at 220 (holding the sentencing court was not the
appropriate court to review the petition challenging the state
prisoner’s conditional rel ease revocation and forfeiture of
accrued gain tine); Mssey, 860 So. 2d 529 (quashi ng order which
di sm ssed mandanus petition on the grounds that gain tine
chal | enges nust be brought by a notion for post-conviction
relief).
Accordingly, the Sem nole County court properly dism ssed
Bush’s case wi thout prejudice.
ISSUE 111

The Fifth District was not required to

direct the trial court to transfer Bush’s

provi sional credit petition to the

Second Judicial GCircuit.

Bush inproperly filed his petition in the Ei ghteenth

Judicial Crcuit under his crimnal case nunber. The Fifth

District did not err in affirmng the dismssal of Bush's
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petition w thout prejudice. See Ruiz, 888 So. 2d at 155
(affirmng dism ssal where Ruiz inproperly filed his petition in
Put nam County where he was adj udi cated and sentenced); Jackson

v. Fla. Dep't of Corr., 903 So. 2d 198 (Fla. 39 DCA

2005) (denyi ng the mandanus petition w thout prejudice to Jackson
exhausting his adm nistrative renedies within the Departnent,
and seeking further judicial reviewin Leon County circuit

court); Roth v. Crosby, 884 So. 2d 407, 408 (Fl a. 2d DCA

2004) (hol ding the circuit court correctly denied Roth's petition
wi t hout prejudice for Roth to file a petition for a wit of
mandanus directed agai nst the Parole Comm ssion in the Leon
County circuit court, where the Commi ssion is headquartered).

As a practical matter, when an inmate files a gain tinme claim
or petition in his sentencing court, dism ssal wthout prejudice
is often the best disposition. The msfiling of an
adm ni strative action against the Departnent in the sentencing
court may signal other conceivable defects such as the failure

to properly exhaust adm nistrative renmedies. See Brinkley v.

State, 884 So. 2d 125, 125-126 (Fla. 2d DCA 2004) (affirm ng

denial of claimchallenging the forfeiture of gain tinme wthout
prejudice to any right the 3.850 petitioner had to pursue relief
t hrough adm nistrative renedies with the Departnent and then by

way of petition for wit of mandamus in the appropriate circuit
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court); Richnond v. State, 876 So. 2d 1277 (Fla. 3" DCA

2004) (noting that offender who argued she was not being awarded
the correct anmount of gain tinme nust first exhaust her

adm nistrative renedies within the Departnent of Corrections
before seeking judicial review).

Respondent recognizes that in Giffith v. Crosby, 898 So. 2d

212, 213 (Fla. 2d DCA 2005), the Second District reversed and
remanded a case where the court dism ssed, rather than
transferred, an erroneously filed mandanus petition. As in the
instant case, Giffith's petition was initially dism ssed by the
Second Judicial Grcuit with the circuit judge instructing
Giffith tore-file his petition in the H ghlands county, the
situs of Giffith’s sentencing court. |d. However, Giffith's
case concerned a prison disciplinary action that resulted in the
forfeiture of gain tinme, the challenge of which is subject to
the jurisdictional bar of rule 9.100(c)(4), Florida Rules of

Appel | ate Procedure.’ See al so Eastman v. State, 883 So. 2d 889,

890 (Fla. 2" DCA 2004) (describing inpact of statute of
[imtations applicable to prison disciplinary reports - section

95.11(8), Fla. Stat. - on the case filed in Hillsborough

" Rule 9.100(c)(4) provides that a petition challenging an

order of the Departnent entered in a prisoner disciplinary
proceeding shall be filed within 30 days of rendition of the
order to be reviewed.

21



county). M. Bush's petition concerns the award of provisional
credit and is not subject to the procedural bars that apply to
prison disciplinary report chall enges.

Respondent further does not dispute that there are other
cases where transfer is favored over non-prejudicial dismssals.
However, the overall trend is to transfer cases in which an
extraordinary circunstances or an el enent of extrene prejudice

is present. See Gbson v. Fla. Parole Cormin, 895 So. 2d 1291

(Fla. 5'" DCA 2005) (advocating transfer over disnissal, while
observing that “[t]he | aw governing review of the [Parol e]
Comm ssion's decisions is arcane and often confusing”); see also

Woody v. Florida Parole Conmn, 752 So. 2d 1273, 1274 (Fla. 4'"

DCA 2000) (find that the trial court erred in dismssing the

petition for habeas corpus and should have transferred the case

to the appropriate court); accord Wllians v. More, 752 So. 2d

574, 575 (Fla. 2000) (explaining that unless an overcrowdi ng
credit petition shows an extraordinary circunstance on its face,
this Court will no | onger transfer such clainms but instead wll
dism ss themw thout prejudice). It is |likely that prison

di sciplinary report cases are being accorded the treatnent of
transfer due to the specific procedural bars discussed herein.

See Giffith, 898 So. 2d at 213; see al so Rodriguez v. Crosby,

2005 Fla. App. LEXI'S 15762 (Fla. 39 DCA 2005) (reversing and
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remanding to the trial court with directions to transfer the
gain tinme forfeiture case to a correct venue).

There is no doubt that the Second Judicial Crcuit’s
interpretation of Schmi dt has caused significant disruption in

the processing of inmate gain tine clains. See e.g. Hanson, 903

So. 2d at 284 (describing the transfer of the case between the
circuit courts as a “ping pong ganme”); see supra issue |.
However, the ultimate decision to dismss Bush's provisiona
credit petition wthout prejudice was one of discretion by
Bush’s crimnal sentencing court. The Fifth District did not
commt reversible error in deferring to the lower tribunal’s

j udgnent .

Petitioner’s argunent that he will be barred fromrefiling in
the Second GCircuit is speculative and need not be deci ded by
this Court. The record does not indicate whether Bush has
pursued further review fromthe Second Circuit order (belated or
otherwise) in that court or the First District Court of Appeal.

The deci sion before this Court is that of the Fifth District.



CONCLUSI ON

For the reasons set forth above, Respondent asks this Court
to hold that prisoner petitions challenging the Departnent’s
adm ni strative actions are not collateral crimnal proceedings
In the alternative, Respondent asks that the decisions of the

| ower tribunal be affirned.
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