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REPLY ARGUMENT 

This is a straightforward case about constitutional construction, in which the 

Court is asked to answer three relatively straightforward questions: (1) What does 

the third sentence of Article I, Section 3, of the Florida Constitution mean?; (2) If 

this sentence requires invalidation of section 1002.38, Florida Statutes, for the 

reasons identified by Appellees, then is Article I, Section 3, itself invalid under the 

federal Free Exercise Clause?; and (3) What does the second sentence of Article 

IX, Section 1, mean?  The Attorney General submits that this case can and should 

be decided on the text of the Florida Constitution, informed by this Court’s settled 

rules of constitutional construction and its jurisprudence construing the relevant 

constitutional provisions.  By contrast, Appellees attempt to distract this Court 

from the substance of this case by reading into the Florida Constitution a series of 

terms and tests that simply aren’t there. 

The majority of the arguments raised in Appellees’ answer brief are 

answered in the Attorney General’s initial brief.  To the extent that Appellees have 

misinterpreted the arguments of the Attorney General or raised issues not 

addressed in the initial brief, they are addressed briefly below. 

I. ARTICLE I, SECTION 3, MAY NOT BE ARBITRARILY 
LIMITED IN ITS APPLICATION 
 

Appellees argue that this Court may adopt a construction of Article I, 

Section 3, that would render the OSP unconstitutional, but would not affect the 



 2 

majority of other programs of general applicability involving sectarian institutions.  

However, if Article I, Section 3, prohibits state funding to sectarian institutions for 

education, the provision must be construed as prohibiting state funds flowing to 

any “church,” “sect,” “religious denomination,” or “sectarian institution” for any 

purpose, not just for school vouchers or educational programs. 

 Appellees admit that the McKay Scholarship Program would be vulnerable 

to constitutional challenge under the First District’s construction of Article I, 

Section 3.  However, they assert that other programs would not be as vulnerable.  

In order to strike down the OSP while preserving similar programs they find more 

desirable, Appellees ask this Court to read language into the Constitution where it 

suits them.1 

First, Appellees and their Amici urge this Court to interpret the term 

“sectarian institution” to mean an institution that is “pervasively sectarian,” as that 

term has been used in cases applying the federal Establishment Clause.2  This 

                                                                 
1   The irony of Appellees’ new stance in this regard is that Appellees have, up 
until now, contended that the “in aid of” language in Article I, Section 3, was clear 
and unambiguous.  See Ans. Br. at 18 (quoting trial court’s holding that “[t]he 
language utilized in this provision is clear and unambiguous.  There is scant room 
for interpretation and parsing.”). 
 
2  Appellees invoke federal Establishment Clause jurisprudence only here, and ask 
this Court to disregard it in the majority of their brief.  This is not surprising, 
because any argument for invalidating the OSP under the federal Establishment 
Clause was inescapably foreclosed by Zelman v. Simmons-Harris, 536 U.S. 639, 
653-54 (2002) (upholding constitutionality of materially identical school choice 



 3 

interpretation would require the Court to construe the term “any sectarian 

institution” to mean “any pervasively sectarian institution.”  Such a construction 

would run contrary to the well-established principle that terms in constitutional 

provisions must be given their clear and unambiguous meaning.  See e.g. Florida 

Soc. of Ophthalmology v. Florida Optometric Assoc., 489 So. 2d 1118, 1119 (Fla. 

1986); In re Advisory Opinion of Governor Request of Nov. 19, 1976, 343 So. 2d 

17, 26 (Fla. 1977).  Although the meaning of the “in aid of” provision as a whole is 

unclear, the meaning of “any sectarian institution” is not.  Appellees cannot 

credibly contend that the framers of Article I, Section 3, intended the courts to 

engage in the difficult case-by-case, facts and circumstances analysis that their 

formulation of Article I, Section 3, would unquestionably entail.  Accordingly, the 

relevant inquiry is whether an institution is affiliated with a sect, not whether it is 

“very” affiliated or only “a little” affiliated. 

Second, Appellees and their Amici ask this Court to arbitrarily limit the 

application of Article I, Section 3, to programs involving school vouchers or 

educational programs.  The provision contains no language limiting its application 

in such a manner.  There is simply no basis in the text of Article I, Section 3, to 

support Appellees’ conclusion that the “in aid of” provision is somehow “more 

                                                                                                                                                                                                                 

program because it was a program of “true private choice” and “permit[ted] 
participation of all schools within the district, religious or nonreligious”). 
 



 4 

applicable” in the context of primary education than in any other context. 

II. THE OSP FULFILLS A SECULAR OBJECTIVE THROUGH 
TRUE PARENTAL CHOICE 

 
Appellees protest that an intent-to-benefit formulation of the “in aid of” 

provision could be easily circumvented if the Legislature recited a sham public 

purpose in order to disguise a covert sectarian purpose.  Appellees do not suggest, 

however, that in passing the OSP the Legislature was really trying to aid sectarian 

schools under the guise of aiding children.  Instead, Appellees argue that when the 

Legislature appropriates public revenue for the public welfare, the “in aid of” 

provision is violated if the Legislature is cognizant that some of that revenue may 

end up in the hands of sectarian institutions.  This theory is insupportable because 

it requires the Court to conclude that the Legislature cannot fulfill a secular 

objective if funds may in some way reach sectarian institutions.  This is precisely 

the situation at issue in this case.   

In passing the OSP, the Legislature sought to provide children in failing 

schools with alternatives to remaining in public schools.  Recognizing, as do 

Appellees, that many private schools in Florida are sectarian, the Legislature could 

not possibly have accomplished this objective without allowing parents of eligible 

students to choose among all alternatives, including sectarian alternatives.  This 

Court should reject Appellees’ suggestion that the Legislature cannot act with a 

public purpose if sectarian institutions might indirectly benefit in this manner. 



 5 

Absent the independent choices made by parents, no school, sectarian or 

non-sectarian, receives OSP funds.  Other courts have recognized that funds 

distributed to sectarian institutions by the independent choices of parents do not 

constitute “aid” to the institution.  See Simmons-Harris v. Goff, 711 N.E.2d 203, 

212 (Ohio 1999) (“Sectarian schools receive money [from school choice program] 

only as the result of independent decisions of parents and students”); see also 

Jackson v. Benson, 578 N.W.2d 602 (Wis. 1998).  Likewise, the funds distributed 

through true parental choice in this case do not constitute aid to any sectarian 

institution. 

This Court adopted an interpretation of Article I, Section 3, in Johnson v. 

Presbyterian Homes of Synod, Inc., 239 So. 2d 256 (Fla. 1970), and Nohrr v. 

Brevard County Educational Facilities Authority, 247 So. 2d 304 (Fla. 1971), 

which gives effect to the language in Article I, Section 3, while avoiding absurd 

results.  The construction of Article I, Section 3, adopted by this Court in Johnson 

and Nohrr, renders the OSP and other public welfare programs of general 

applicability constitutional and is manifestly reasonable under the text of the 

provision.3 

                                                                 
3   Finding no support in this Court’s jurisprudence, Appellees’ primary authority 
to the contrary is a comment written by a Stetson University law student, which is 
quoted, with or without acknowledgement, at least four times in Appellees’ brief.  
See Ans. Br., at 18-19, 21, 24, 35 (quoting J. Scott Slater, Florida’s “Blaine 
Amendment” and its Effect on Educational Opportunities, 33 Stetson L. Rev. 581 
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III.  THE OSP IS NOT UNCONSTITUTIONAL UNDER ARTICLE 
IX, SECTION 1. 

 
The Legislature is bound by Article IX, Section 1, to make adequate 

provision for free public schools.  In this respect the parties are in full agreement.  

However, the Constitution does not prevent the Legislature from providing other 

education programs in addition to making adequate provision for free public 

schools.  This is where the parties differ.  A common sense reading of Article IX, 

Section 1, reveals that while the Legislature is bound to make adequate provision 

for free public schools, no language in the provision prohibits the Legislature from 

providing other programs. 

Appellees reject the Attorney General’s suggestion that expressio unius 

cannot apply to the “adequate provision” reference in Article IX, Section 1, 

because Article IX, Section 1, obligates the Legislature to provide for other 

educational programs required by the public interest, in addition to the system of 

free public schools.  In making their argument, Appellees rely on the circuit court’s 

conclusion that the Attorney General’s interpretation “would permit the State to 

evade all of the constitutional requirements regarding the education it is to provide 

to Florida children.”  Holmes v. Bush, No. CV 99-3370, 2000 WL 526364, at *8 

(Fla. Cir. Ct. Mar. 14, 2000), rev’d, 767 So. 2d 668 (Fla. 1st DCA 2000).  This 

                                                                                                                                                                                                                 

(2004)).  This same article concludes that the Bright Futures Scholarship Program, 
McKay Scholarships, Florida Resident Access Grants, and a number of other State 
programs violate Article I, Section 3.  See id. at 603-06 
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holding, which was properly rejected by the First District, is irreconcilable with the 

text of Article IX, Section 1.  The text of Article IX, Section 1, makes clear that the 

Legislature’s authority to create other educational programs is, at most, 

coextensive with and in no way supplants its constitutional obligation to 

adequately fund the public schools.   

Appellees argue that “To hold that [the OSP] does not ‘defeat the purpose of 

the constitutional provision,’ it would be necessary to interpret Article IX, § 1 as 

requiring no more than that the state provide Florida children with the option of 

attending a public school.”  Ans. Br. at 11.  This argument exposes the inherent 

weakness in Appellees’ effort to invalidate the OSP under Article IX, Section 1.  

Article IX, Section 1, has never been read as an affirmative mandate that the 

Legislature compel children to attend public schools.  Public schools have always 

existed as an option for parents to choose or not choose.  Cf. Pierce v. Soc'y of 

Sisters of Holy Names of Jesus and Mary, 268 U.S. 510, 535 (1925) ("The 

fundamental theory of liberty upon which all governments in this Union repose 

excludes any general power of the state to standardize its children by forcing them 

to accept instruction from public teachers only.").    

Although enrollment by students in public schools is now, as it has always 

been, clearly optional, this does not mean that the Legislature has no affirmative 

duty to make adequate provision for the option.  The Legislature is free to create 
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optional educational programs in addition to public schools, so long as it maintains 

the public schools at a level that fulfills the Article IX requirement.  Cf. Davis v. 

Grover, 480 NW.2d 460, 473-74 (Wis. 1992) (school choice program did not 

violate mandate in state constitution to provide for uniform free public schools 

because program offered an alternative in addition to the public school system); 

see also Simmons-Harris, 711 N.E.2d at 212 (rejecting argument that the state 

constitutional mandate to provide for “a thorough and efficient system of common 

schools” implicitly prohibited state-financing of nonpublic schools); Jackson v. 

Benson, 578 N.W.2d 602 (Wis. 1998). 
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CONCLUSION 

For the reasons stated above, the First District Court’s decision should be 

reversed. 
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