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STATEMENT OF THE CASE AND FACTS

Case--Si mmons seeks discretionary review of Simmons V.

State, 886 So.2d 399 (Fla. 1st DCA 2004). The deci sion upheld
8847. 0138 against a facial First Amendnent and Commerce C ause
attacks; and 8847.0135, Florida Statutes, against a Conmerce
Cl ause challenge. 1d. at 407. It was issued Novenber 15, 2004
Notice to invoke this court’s discretionary jurisdiction was
filed Decenber 15, 2004.

Facts--The State accepts Sinmons’ statenment as to the facts
with the followi ng: The cul pabl e conmmuni cati ons occurred in June
and July, 2002, with a male deputy sheriff (Kenneth Neff).
(R1:42-3). Neff's initial nessages to Simons portrayed hinself
as a 13-year-old-girl ("Sandi") in Lake Cty, Horida. (RLl:43).
Thereafter, Simons repeatedly comunicated with "Sandi," in a
sexual manner and about sexual activities. He sent nude pictures
of hinmself to her; asked her to send him a pair of her panties
and to teach her about sex; and encouraged her to neet him He
traveled to Lake City to neet her for three days of sexual
activities at a hotel. \Wen he arrived there, he was arrested

(R1: 43-7).1

The six-volune record is cited (Rvol. no.]:[page no.]).

St at e-suppl i ed enphasis is noted as [e.s.].
1



SUVWVARY OF ARGUMENT

| ssue | (First Anendnent)

Based on its legislative history and specific |[|anguage,
8847.0138, Florida Statutes (2001) nust be construed to prohibit
transm ssion of harnful material to a person the sender knows is
both a mnor and in Florida; by individually-addressed conputer
nmessage (email or instant). So construed, the statute is not
overbroad or vague, and nuch narrower than the l|aws found

overbroad in Ashcroft |, Reno v. ACLU, and ACLU v. Johnson.

Section 847.0138 enploys the least restrictive means
reasonably available to protect all mnors against harnful,
personal enmmil--a conpelling state interest. It does not violate
the First Amendnent.

| ssue Il (Dornant Conmerce Cl ause)

No reasonabl e person could think that arranging to have sex
with a 13-year-old would be condoned by any state. Nevert hel ess,
Si mons  sent  nessages which contained material harnful to
m nors, and messages designed to lure a putative mnor into
sexual activity. That he sent the nessages, by conputer, from
Virginia is beside the point. H's actions were not "commerce" at
all. If deenmed commerce, they were not legitimte comrerce

protected by the Commerce C ause.



Section 847.0138 prohibits only those conputer nessages
i ndividually addressed to persons already known to be mnors in
Florida. It does not regulate conduct wholly outside this state
or extend Florida law outside this state. Florida s conpelling
interest in protecting all its mnors outweighs any incidenta
burden on legitimate interstate comrerce.

Section 847.0135(3) prohibits wuse of on-line conputer
services with specific intent to solicit or lure a child to
commt specified illegal acts. As an express jurisdictional
matter, it statute can be enforced only when the State shows the
recipient child is "residing in this state." By requiring
affirmative proof the victimis a Florida resident, 8847.0135
does not violate the dormant Conmerce C ause

There is no comerce, nuch less "legitimte" commerce,
involved in sending harnful material to Florida mnors or in
luring those mnors into sexual activity. The conduct prohibited
by 8847.0138 and 8847.0135 and is not protected from state-Ilaw
burdens, inconsistent or not. The state's conpelling interest
in protecting its mnors outweighs any incidental burden on
legitimte comerce. Neither statute violates the dornmant

Commer ce C ause.



ARGUMENT
| SSUE |

DOES  8§847. 0138, FLORI DA  STATUTES, FACI ALLY
VIOLATE THE FIRST AMENDMENT BY  PROH Bl TI NG
COWPUTER- TRANSM SSION OF HARMFUL MATERIAL TO
MNORS [N TH'S STATE, THROUGH | NDI VI UALLY-
ADDRESSED MESSAGES? (Restated).

A. Standard of Revi ew

Sii”mmons contends  8847. 0138, Florida Statutes (2001),
facially violates the First Amendnent. Such challenges present

questions of |aw reviewed de novo. See State v. G atzmayer, 789

So.2d 297, 301 n.7 (Fla. 2001); Russ v. State, 832 So.2d 901,

906 (Fla. 1st DCA 2002), rev. den. 845 So.2d 892 (Fla. 2003)
("lssues involving constitutional challenges to . . . statutes
are pure questions of |aw subject to de novo review").

When reaching Simons' First Anendnment claim "[t]his Court
has an obligation to give a statute a constitutional
construction where such a construction is possible . . . to
adopt a reasonable interpretation of a statute which renoves it

farthest from constitutional infirmty." Tyne v. Tine Warner

Entertai nnent Co., L.P., 2005 W. 914193,*7 (Fla. 2005) (narrowy

construing 8540.08, Fla. Stat., to avoid First Anmendnent
problems with a statute establishing a cause of action for

unaut hori zed publication of nane or |ikeness).



B. Merits?

1. Construction of 8847.0138

I n pertinent part, 8847.0138 provides:
(1) For purposes of this section:

(a) "Known by the defendant to be a mnor" neans that
the defendant had actual know edge or believed that
t he recipient of the communication was a m nor.

(b) "Transmt" neans to send to a specific individua
known by the defendant to be a mnor via electronic
mai | .

* * *

(3) Notwithstanding ss. 847.012 and 847.0133, any
person in any jurisdiction other than this state who
knew or believed that he or she was transmtting an
imge, information, or data that is harnful to mnors,
as defined in s. 847.001, to a specific individual
known by the defendant to be a mnor in this state
commits a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

The provisions of this section do not apply to
subscri ption-based transm ssions such as |ist servers.

[e.s.].
Crucial definitions are found in 8847.001(6) & (8), Florida
Statutes, respectively:

(6) "Harnful to mnors" neans any reproduction,
imtation, characterization, description, exhibition,
presentation, or representation, of whatever kind or
form depicting nudity, sexual conduct, or sexual
excitenment when it:

°Si nmons has never argued §847.0138 separately violates the
Florida Constitution. Hs issue statement alludes to such
possibility, but alone does not fairly present it. See Giffin
v. State, 866 So.2d 1, 7 (Fla. 2003) (observing that nere
reference to argunents made bel ow does not preserve issues).
5



(a) Predominantly appeals to the prurient,
shameful, or norbid interest of mnors;

(b) I's patently offensive to prevailing standards
in the adult conmmunity as a whole with respect to what
is suitable material for mnors; and

(c) Taken as a whole, is wthout serious
literary, artistic, political, or scientific value for
m nors.

* * *
(8 "Mnor" neans any person under the age of 18
years.

The State agrees 8847.0138 is a content-based restriction
on speech, subject to strict scrutiny. Such scrutiny has two
broad conponents: pronotion of a conpelling government interest
and narrow tailoring through use of the least restrictive

alternative to achieve the statute's purpose. See Reno v. ACLU

521 U.S. 844, 870, 117 S.C. 2329, 2343 (1997); ACLU v. Johnson,

194 F.3d 1149, 1156 (10th Cr. 1999); PSINet, Inc. v. Chapman,

362 F.3d 227, 233 (4th Cr. 2004) ("Strict scrutiny requires the
law in question to be 1) narrowWy tailored to 2) pronote a
conpel l i ng governnent interest.").

Nowhere does Simons contend that protection of mnors from
harnful material is not a conpelling state interest. See Reno
521 U.S. at 875, 117 S & at 2346 ("[We have repeatedly
recogni zed the governnmental interest in protecting children from
harnful materials.”). To the contrary, he has expressly assuned

as nmuch. (initial brief, p.9). The State treats his assunption

6



and lack of argument to the contrary, as conceding a conpelling
state interest is involved.

Turning to the second conponent, Simmons urges the statute
is not narromy tailored because it is overbroad, vague, and not
the least restrictive neans to achieve the State’s purpose.
(initial brief, p.17-19). He is wong. Based on its legislative
hi story and specific |anguage, 8847.0138 nust be construed as

maki ng cul pable only the transmi ssion of harnful material; by

conputer nessage (email or instant); individually addressed to
known minors, also known to be in Florida. So construed, the
statute does not violate the First Amendnent. It is the |east

restrictive neans reasonably available to protect mnors from
harnful material and worse.

Legi slative Hi story

The First District did not rely on legislative history to
uphol d 8847.0138. The State, however, will repeat the synopsis
of legislative history it presented to that court, to show its
suggested construction of the statute conports wth the
| egislatively intended purpose.

Section 847.0138 originated in Senate Bill 144 (2001),
which created four new crimnal offenses. Two of those were:
being in Florida and transmtting harnful material to a mnor or

person believed to be mnor in this state; and being outside



Florida and doing the sane. See Senate Staff Analysis and
Econom c Inpact Statenent for CS/SB 144 by the Crimnal Justice
Conmittee (March 27, 2001) ["staff analysis"] at p.5. 3

The analysis said: "[T]lhe bill defines "transmt' to nean

the sending of an e-nmail to a specified address."” [e.s.]. That

definition "would exenpt the nere posting of ot herwi se
constitutionally protected adult material on a website or
bul letin board,” and "would not prevent a mnor from searching
for sexual material on the Internet.” Id. at p.6. It noted
constitutional protections advanced in Reno and Johnson for
materi al posted on web pages or bulletin boards. Id. at p.7

Thus, the Crimnal Justice Comrittee recognized the statute
must be narrowmy tailored to protect mnors from harnful
material, while not unreasonably inpinging on an adult’s right
to view adult material. Id. at p.8 The commttee noted the
statute prohibited only the "actual transmtting of sexually
explicit material to specific or known mnor[s], rather than
sinmply posting such material on the Internet[.]" 1d. at p.8.

The Senate Judiciary Committee acknow edged a potential
First Amendnent challenge, but concluded the proposed statute

was narrowy drawn and did not chill protected speech.

3SB- 144 was enacted as ch. 2001-54, Laws of Fla. (2001). The
Crim Justice Comm staff anal ysi s IS avail abl e at :
http://ww. f| senat e. gov/ dat a/ sessi on/ 2001/ Senat e/ bi | | s/ anal ysi s/ pdf/ 20
01s0144.cj.pdf [visited 05/20/05].
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It is indetermnate whether this law is drawn
sufficiently narrow to prohibit the transm ssion of a
sexually explicit imge to a mnor (or to a |aw
enf or cenment of ficer posi ng as a m nor for
i nvestigative purposes) wthout violating an adult’s
constitutionally protected right to view such materi al
or wi t hout causi ng a chilling ef f ect of
constitutionally protected speech. The bill does
require scienter in the actual transm ssion which
woul d appear to exclude from crimnal prosecution the
nmere posting of such material on the Internet and an
adult’s right to view it or send such material to
another adult. [e.s.].

See Senate Staff Analysis and Economc Inpact Statenment for
CS/ SB 144 by the Judiciary Conmittee (April 18, 2001) at p.6.*

2. Statutory Language

Section 847.0138 energed from the version considered by the
two conmmittees. "Harnmful to mnors" is defined in 8847.001(6),
and incorporated by reference. Section 847.0138(1)(a), defining
"known to be a mnor," requires a sender to have actua
know edge or believe the recipient is a mnor in this state.
Under 8847.0138(1)(b), "'transmt' neans to send to a specific
individual . . . via electronic mil." Under 8847.0138(3), a
sender outside Florida nust transmt "to a specific individua
known . . . to be a mnor in this state."

Read together, these provisions greatly restrict the field

of 8847.0138's operation; to individually-addressed, conputer

“The Judiciary Conm staff analysis is available at:
http://ww. fl senat e. gov/ dat a/ sessi on/ 2001/ Senat e/ bi | | s/ anal ysi s/ pdf / 20
01s0144.ju. pdf [visited 05/20/05].

9



transm ssions to persons known to be mnors and in Florida.
Relying on these provisions, the First DCA adopted such
construction. See Si nmons, 886 So.2d at 403. The sane
construction nust be adopted by this court. Tyne

Section 847.0138 in no way reaches a "large category of
constitutionally protected adult speech” (initial brief, p.17)
as Simons inmagines. Instead, it precisely limts its grasp, by
requiring: (1) harnful material transmtted by an individually
addressed conputer-nessage; (2) to a person known by the sender
to be a mnor; and (3) known by the sender to be in Florida.
These requirements preclude a claim that 8847.0138 broadly
censors internet conmunications. Al so, the concluding | anguage
in 8847.0138 expressly exenpts "subscription-based transm ssions
such as list servers," thereby naking publicly-posted internet
messages (accessible to adults and m nors) not cul pabl e.

Thus, §8847.0138 is far narrower than the Communications
Decency Act (CDA) found overbroad in Reno. The CDA prohibited
transm ssion of obscene or indecent communication to anyone

known by the sender to be under 18. 117 S.C. at 2338. Most

inmportant, it regulated all fornms of internet conmunication,
including e-mail, automatic mailing list services, newsgroups,
chat roonms, and the world wi de web. |d. at 2334.

10



The court recognized the government had an interest in
protecting children from harnful mterial, but that interest
"did not justify an unnecessarily broad suppression of speech
addressed to adults.” ld. at 2346. In finding the CDA
unnecessarily bur dened constitutional conmuni cati on anong
adults, the ~court focused on the statute's overreaching
limtations on comunication by consenting adults in foruns,
such as chat roons and web sites, where a nessage is posted for
many to view.

In arguing that the CDA does not so dimnish adult
conmuni cation, the Government relies on the incorrect
fact ual prem se that prohibiting a transm ssion
whenever it is known that one of its recipients is a
m nor woul d not interfere wth adul t-t o-adul t
conmuni cat i on. The findings of the District Court
make clear that this premse is untenable. G ven the
size of the potential audience for npbst nessages, in
t he absence of a viable age verification process, the
sender mnust be charged with knowi ng that one or nore

mnors wll Jlikely view it. Know edge that, for
i nstance, one or nore nenbers of a 100-person chat
group will be a mnor--and therefore that it would be

a crime to send the group an indecent nessage--would
surely burden communi cati on anong adul ts.

* * *

The breadth of the CDA's coverage is wholly
unpr ecedent ed.

ld. at 2347.
That the CDA prohibited internet conmunication intended for
a person the defendant knew to be under 18 did not save it,

because of the Act's "wholly unprecedented" breadth. Descri bing

11



what is the greatest difference between the CDA and 8§847.0138,
the Reno court al so said:

The Governnent also asserts that the "know edge”
requi rement of both 88 223(a) and (d), especially when
coupled with the "specific child" elenment found in §
223(d), saves the CDA from overbreadth. Co Thi s
argunent ignores the fact that nost Internet foruns--
i ncludi ng chat roons, newsgroups, nmail exploders, and

the Web--are open to all coners. C Even the
strongest reading of the "specific person” requirenent
of 8§ 223(d) cannot save the statute. It would confer
broad powers of censorship, in the form of a

"heckl er's veto,"” upon any opponent of indecent speech
who might sinply log on and inform the would-be
di scoursers that his 17-year-old child--a "specific
person ... wunder 18 years of age," 47 US.CA 8
223(d) (1) (A) (Supp.1997)--woul d be present.

ld. at 2349. By conparison, 8847.0138 does not permt a
heckler's veto. |Its specific terns preclude application to open
foruns such as chat roons. Simons did not incur culpability
under the statute until he responded to "Sandi's" enai

specifically, with express sexual purposes.

Si mons nentions Ashcroft v. ACLU, 124 S. C. 2783 (2004)

[ Ashcroft I11]. (initial brief, p.12-13). This decision involved

t he second appearance by the Child Online Protection Act (COPA),
47 U.S.C. 8231, before the Suprenme Court. The court ultimtely
found COPA did not survive strict scrutiny, because it did not

enploy the | east restrictive alternative (i.e., website

filters). Id. at 2792-5.

12



The court noted COPA was passed in response to the Reno
deci sion, and parsed the provisions of the Act which regul ated
speech. COPA proscribed the know ng posting, on the world w de
web, of harnful material available to any mnor for "conmercia
pur poses." 8231(a)(1l). A person acted for "commercial purposes"”
when "engaged in the business of making such conmmunications.”
"Engaged in the business" neant:

the person who nmkes a communication, or offers to

make a comuni cation, by neans of the Wrld Wde Wb,

that includes any material that is harnful to m nors,

devotes tine, attention, or labor to such activities,

as a regular course of such person's trade or

business, with the objective of earning a profit as a

result of such activities[.] 8231(e)(2).

ld., 124 S. C. at 2789. O her than an affirmative defense
(devices for verifying age, etc.), COPA provided no relief from
its sweeping operation. The narrowness of 8847.0138 is extrene

by conpari son.

Ashcroft Il sustained a prelimnary injunction against

enforcenment of COPA because there was no showing a |ess
restrictive alternative (filters) was not feasible. Id at 2792-
4. However, such alternative is not available to achieve the
pur pose of 8847.0138.

The purpose of 8847.0138 is to protect mnors from harnful
material sent by "personal" enail. There are no pro-active

filters for such enail. Instead, the first harnful nessage

13



woul d have to be received, and then blocked by affirmative act
of (presumably) an adult nade aware of the nessage. Sof t war e
that filters the content of web sites and parental controls
avail able through internet service providers does not control
the content of personal e mil nessages. A parent could bl ock
all e-mail to the mnor by renmoving the mnor's enmail address--a
measure not |ess restrictive, and not sonething the governnment
can do or require.

The least restrictive, yet still effective, neans of
preventing conputer-transm ssion of harnful material through
personal comunications is to regulate the sender. Secti on
847.0138 does just that.

Ashcroft |l does not mandate consideration of filters as a

| ess restrictive alternative for all statutes, federal or state,
however narrow. As the Court observed: ("[I]t is inportant to
note that this opinion does not hold that Congress is incapable
of enacting any regulation of the Internet designed to prevent
m nors from gaining access to harnful materials.”). 1d at 2795.
In a troubling non-sequitur, Sinmmons notes  COPA's

definition of "“har nf ul to m nor s" is simlar® to t he

°In 8231(a)(1l), material "harnful to minors" is defined as:
[ Alny communi cation, picture, inmage, graphic inage
file, article, recording, witing, or other matter of
any kind that is obscene or that--

14



corresponding definition in 8847.001(6). He then notes the

Ashcroft 1l court sustained a prelimnary injunction against

COPA. (initial brief, p.13).
However, Sinmons fails to mention that the COPA definition

of "harmful to mnors" was at issue in Ashcroft | (infra), for

its failure to use all three prongs of the MIller obscenity

t est. That definition was not at issue in Ashcroft IIl, and did

not draw unfavorable commentary fromthe court.

Ashcroft Il reviewed a Third Circuit decision which had

expressed other problenms with the federal definition of "harnful

to mnors." See ACLU v. Ashcroft, 322 F.3d 240, 253 (3d dr.

2003) ("[H ere the plain meaning of COPA's text nandates

evaluation of an exhibit on the Internet in isolation, rather

than in context . . . fails to neet the strictures of the First
Amendnent."). In contrast, Simons voices no qualmwth "taken
(A t he aver age per son, appl yi ng cont enporary

comunity standards, would find, taking the materia
as a whole and with respect to mnors, is designed to
appeal to, or is dsigned to pander to, the prurient
i nterest;
(B) depicts, describes, or represents, in a nmanner
patently offensive with respect to mnors, an actual
or sinulated sexual act or sexual contact, an actua
or sinulated normal or perverted sexual act, or a |ewd
exhibition of the genitals [**699] or post-pubescent
femal e breast; and
(C taken as a whole, | acks serious literary,
artistic, political, or scientific value for mnors."
§ 231(e)(6).
"Mnors" are defined as "any person under 17 years of age."
§231(e) (7).
15



as a whole" as used in 8847.001(6). The Third Circuit's cribbed
reading of the federal law is not binding and should not be
enul ated, especially as to statutory | anguage not at issue.

Dissenting in Ashcroft 11, Justice Scalia agreed wth

Justice Breyer's conclusion (in dissent) t hat COPA was
constitutional. 1d., 124 S. C. at 2797. Justice Breyer observed:
"The Act's definitions |imt the mterial it regulates to
material that does not enjoy First Anmendnment protection, nanely
|l egally obscene material, and very little nore." Id. at 2798
(Rehnquist, CJ., & O Connor, J., concurring in dissent).

G ven Ashcroft Il did not adopt the Third Circuit's

decision and did not address the definition of "harnful to
m nors" in substance, and four justices would have found PA
constitutional; this Court should find Florida's definition of
"harnful to mnors"” is neither overbroad nor vague.

Si Mmmons next relies on Johnson. (initial brief, p.13-16).
There, the Tenth GCrcuit affirmed a prelimnary injunction
agai nst enforcement of a New Mexico statute. That | aw made
crimnal the uwe of a conputer system to know ngly comunicate
with a person under 18, when such communication depicted nudity
or sexual conduct. 1d. at 1152. Analyzing Reno at |ength, the
court found the simlarities between the New Mexico statute and

the CDA conpelled the sanme result. 1d., 194 F. 3d at 1158.
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New Mexico argued the statute nmust be narrowy construed so
that it "does not apply to group conmunications which include
both adults and mnors in the group, or where a fact situation
presents a nere probability that mnors my be part of the
receiving group." 1d. However, the appellate court found that
this proposed narrowi ng anounted to a wholesale rewiting of the
statute. 1d. at 1159.

Def endants argue section  30-37-3.2(A) only
applies where the recipient is "solely and exclusively

an individual mnor recipient.” Aplts.' Br. at 21.

As plaintiffs point out, the statute nowhere uses
those limting words, nor is it readily susceptible to

such a limting construction. The statute
crimnalizes "knowingly and intentionally initiat[ing]
or engag[ing] in comunication with a [mnor]." § 30-
37-3. 2(A). It does not |imt such comunication to
one-on-one situations where the only recipient is a
single mnor. |Indeed, as plaintiffs note, defendants’

interpretation would lead to the absurd result that no
violation of the statute would occur if soneone sent a
message to two mnors, or a chat room full of mnors,
or a mnor and an adult.

Here, the First DOCA did not re-wite 8847.0138. |Instead,
it relied on specific language to construe the statute as
limted to individually addressed comrunications. See Sinnons,
886 So.2d at 404-5 (agreeing with the State "that for the
el ectronic nmail to be sent to a specific individual, it nust be
specifically addressed to the individual, whether in instant

nmessaging or e-mails sent and read at different tines"). Such
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construction does not preclude application of the statute when
nore than one mnor is individually-addressed in a single
transm ssion, and avoids the absurdity noted in Johnson.
The New Mexico statute in Johnson was not sufficiently
narrowed by its intent clause:
But the statutory definition of "know ngly" only

requi res "having general know edge of, or reason to
know, or a belief or ground for belief which warrants

further inspection or inquiry of ... the age of the
mnor." NM Stat. Ann. 8 30-37-1(Q. Co Thus,
virtually all conmunication on the Internet would neet
t he statutory definition of "knowi ngl y" and
potentially be subject to liability under section 30-
37-3.2(A).

ld., 194 E 3d at 1159. In contrast, 8§347.0138 suffers no such
infirmty. Qul pability arises only when harnful material is
sent by individually addressed nessage to soneone actually
known, or reasonably believed, to be a mnor and in Florida.

The First DCA's narrowi ng construction elimnates concern
that 8847.0138 chills constitutionally protected speech between
adul ts. The statute prohibits individually addressed conputer
transm ssions froman adult to a known m nor only. Postings and
nmessages in chat roons, bulletin boards and web sites are not
reached. Adult comunication between consenting adults on
public forums is not prohibited, even if a mnor is present.
The overbreadth concerns expressed in Reno and Johnson are not

present . Section 847.0138 is narrowWy drawn to reasonably
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achi eve its purpose. It is not overbroad and does not violate
t he First Amendnent.

Si mmons  observes: "Nunmerous other courts have stricken
statutes simlar to 8847.0138 on First Anmendnent grounds.”
(initial brief, p.13). He is wong again. Those statutes,
simlar to the statutes in Reno and Johnson, regul ated internet
comuni cations in all forums--a flaw not found in 8847.0138, and

one not anenable to a narrow ng construction. See Bookfri ends,

Inc. v. Taft, 223 F. Supp. 2d 932, 937 & 943 (D. Onio 2002)

(observing that one provision of the challenged Chio statute
"made it illegal to display [harnful] materials . . . at a
comercial establishnent, in a nmanner which can be viewed by
juveniles as part of the invited general public" and rejecting
suggested narrowing construction because "no one could
reasonably read that statute in that manner"); Anerican

Booksell ers Foundation for Free Expression V. Dean, 202

F. Supp.2d 300 (D. wvt. 2002) ), aff'd. & injunction nodified, 342
F.3d 96 (2d Cir. 2003) (invalidating Vernont statute prohibiting
the dissem nation of indecent material to a known mnor on all

internet forunms); PSINet v. Chapman, 108 F. Supp.2d 611 (WD. Va.

2000) (invalidating Virginia statute that prohibited display of
materials harnful to juveniles on all forunms of the internet

because it el i m nat ed access for adul ts); Cyber space
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Communi cations, Inc. v. Engler, 55 F.Supp.2d 737 (E.D. Mch.

1999) (holding M chigan statute which prohibited dissem nation
of sexually explicit material to mnors through all internet
foruns was not narrowy tailored, as it banned protected adult
speech when less restrictive neans were available to prevent
children from accessing such material).

Simons relies on the dissent in Ashcroft v. ACLU, 535 U S.

564, 122 S.Ct. 1700 (2002) [Ashcroft 1]; to urge 8§847.0138

"prohibits a |large anmount of protected speech.” (initial brief

p.17-18). However, the definition of "harnful to mnors”
i ncorporated by 8847.0138(3) does enploy the "prurient interest”
and "serious value" prongs of the obscenity test announced in

Mller v. California, 413 U S. 15, 93 S. . 2607 (1973). See

847.001(6)(a) & (c), Florida Statutes. Si rmmons'  reliance on

Ashcroft 1 is unavailing. Cf. id., 535 U S at 580, 122 S. C

at 1710 ("When the scope of an obscenity statute's coverage is
sufficiently narrowed by a "serious value" prong and a "prurient
interest" prong, we have held that requiring a speaker
di ssem nating material to a national audience to observe varying
communi ty standards does not violate the First Amendnent.").

Si rmons asserts 8847.0138 is vague for not distinguishing
anong mnors of different ages. (initial brief, p.18-19). He

relies solely on Judge Browning's dissent in Simons. See id.
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886 So.2d at 409 (remarking that the definition of "mnor" is
not narrowmy tailored because "a nessage to a five-year-old is
treated the sane as a nessage to a 17-year-old"). Judge Browning
took his view fromthe Third Crcuit's decision on remand from

Ashcroft 1. See ACLU v. Ashcroft, 322 F.3d at 254-6 (remarking

that "mnor . . . applies in a literal sense to an infant, a
five-year old, or a person just shy of age seventeen”™ and
concluding the term used several tinmes in COPA was not
narromy tailored).

This Court should not be persuaded by Judge Browning's
dissent and the Third Circuit's position, that "mnor" is not
narrow y tail ored. In the guise of narrow tailoring, the two
would require a level of statutory precision verging on
perfection; something the courts have al ways declined to do.

Age threshol ds exist throughout the |aw For exanple, the
U.S. Suprene Court very recently held execution of persons under
18 anobunts to cruel and wunusual punishnment. See Roper V.
Si mmons, 125 S. . 1183, 1200 (2005) ("The Ei ghth and Fourteenth
Amendnents forbid inposition of the death penalty on offenders
who were under the age of 18 when their crinmes were
commtted."). The Court used "18" as a bright-line threshold
but observed:

Drawing the line at 18 years of age is subject, of
course, to the objections always raised against
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categorical rules. The qualities that distinguish

juveniles from adults do not disappear when an

i ndi vidual turns 18. By the sanme token, sone under 18

have already attained a |level of maturity sone adults

wi Il never reach. For the reasons we have discussed,

however, a line nust be drawn.
ld., 125 S.C. at 1197-8.

It may seem that drawing the "line" at 18 for death-penalty
pur poses would have little bearing on using 18 to define "mnor"
as part of a statute inposing crimnal penalties based on
“harnful " speech. However, as Roper involved the death penalty,
it received heightened juridical concern. C. id. at 1194
("Because the death penalty is the npbst severe punishnment, the
Ei ghth Amendment applies to it wth special force."). Here,
because content-based regulation of speech is involved,
8847.0138 also receives heightened judicial concern; that is,
strict scrutiny. If "[d]Jrawing the line at 18 years of age"
constitutionally establishes the mninum age at which a person
can receive the death penalty, then drawing the sanme |ine
constitutionally establishes the recipient's nmaxinum age for
culpability to attach under the statute.

Section 847.0138 represents the mnimal |evel of protection
the |legislature extended to all mnors. See Simons, 886 So.2d
at 405-6 ("The Legislature has the responsibility and authority

to protect all of our children, even the older ones."), citing

wi th approval, People v. Hayne, 2002 Cal. App. Unpub. LEXIS 2650
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*15 (Cal. App. 5th Dist. 2002) ("Appellant's argument that
matter may be harnful to a five year old but not to a 17 year
old has no nerit. It is wthin the Legislature's power to
determne that certain matter is harnful for all mnors.”). The
statute constitutionally applies to the "oldest” of mnors; that
is, sonmeone 17 to 18 years old. If it can apply to those m nors
it plainly can apply to younger children; as the |aw has al ways
extended its greatest protection to the youngest in society.

The Third Grcuit’s condemation of "mnor" was not even

mentioned Ashcroft 11, despite the Suprenme Court's direct

quotation of the statutory definition of that term See id.,
124 S. Ct. at 2789 (noting: " Mnors' are defined as any person
under 17 vyears of age. 8231(e)(7)".). As a decision by an
intermediate federal court, the Third GCrcuit's opinion is not
binding on this Court. Even nore, its inpossibly high standard
for narrow tailoring is not persuasive.

The Third GCrcuit found the 17-year-old threshold for
mnority too broad because website developers nust guess at
their potential audience, and the |lone threshold did not account
for differences in "prurient interests" within that group. Such
reasoni ng, already suspect, does not apply here.

I ndi vidual | y addressed nessages are personal, "one-on-one"

conmuni cati on. Under 8847.0138, the sender is not uncertain as
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to the recipient's age, and need not guess which state's |aw
applies. That mnors can be any age under 18 is not inportant,
as the Legislature can constitutionally extend the protection
af forded by 8847.0138 to all mnors. Simlarly, that prurient
interests can vary is irrelevant. The | egislature extended the
sane, mnimal level of protection to all mnors, making
conpliance with the statute uniform

Curiously, Sinmmons urges infirmty in 8847.0138 s failure
to address different-aged mnors as a vagueness claim (initial
brief, p.18). His position nust be rejected. The definition of
"mnor" is not vague--as a nunerical value, it could not be nore
clear. A person of ordinary intelligence readily understands
the difference between "18" and any other nunber. See Cashatt
v. State, 873 So.2d 430, 435 (Fla. 1st DCA 2004) (upholding
8847.0135 and observing: "A statute is unconstitutionally vague
if it fails to provide a person of ordinary intelligence with a
reasonabl e opportunity to know what is prohibited, and is
witten in a mnner that encourages or pernts arbitrary or
di scrim natory enforcement.").

Section 847.0138 prohibits conputer-delivery of harnful
material by individually addressed nessage, in order to protect
m nors agai nst sexual exploitation. It is the least restrictive

alternative which will achieve this conpelling interest. It is
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narrowmy tailored, and nust be upheld against Sinmons' First

Amendnent cl ai ns.

| SSUE ||

DO 8847.0138 AND 8847.0135, FLORI DA STATUTES, FAC ALLY
VI OLATE THE DORMANT COWERCE CLAUSE BY DEFI NI NG
CRIM NAL ACTS BASED ON CONTENT AND PURPGCSE,
RESPECTI VELY, OF COWPUTER MESSAGES RECEIVED IN TH'S
STATE? (Restated).

A. Standard of Revi ew

Si nmmons argues that 8847.0138 and 8847.0135 violate the
dormant Commerce Cl ause,® again raising questions of |aw revi ewed

de novo. d atzmayer, Russ.

B. Merits
As argued in Issue |, 8847.0138 properly establishes the
crimnal offense of sending harnful nmaterial to Florida mnors

by conmputer message. As argued in this issue, 8847.0135

®Very recently, the U S. Suprenme Court has described the
wor ki ng of the dormant Conmerce Cl ause:

Thus, this Court has consistently held that the

Constitution's express grant to Congress of the power

to "regulate Commerce ... anpbng the several States,”

Art. 1, 8 8, «cl. 3, contains a further, negative

command, known as the dormant Conmerce C ause, that

create[s] an area of trade free from interference by

the States. This negative command prevents a State

from jeopardizing the welfare of the Nation as a whole

by plac[ing] burdens on the flow of comrerce across

its borders that comrerce wholly within those borders

woul d not bear. [internal cites & quotes omtted].
Anerican Trucking Associations, Inc. v. Mchigan Public Service
Conmi n, 2005 W. 1421164, *3 (2005).
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properly nakes it a crime to use conmputer services with specific
intent to entice children into commtting sexual acts. Bot h
statutes define crimnal conduct; there is a strong presunption
both are within Florida's prerogative to enact:

Under our federal system the States possess prinmary
authority for defining and enforcing the crimnal |aw
[cites & internal quote omtted]; see also Screws v.
United States, 325 U S 91, 109, [], 65 S C. 1031
(1945) (plurality opinion) ("Qur national governnent
is one of delegated powers alone. Under our federal
system the adm nistration of crimnal justice rests
with the States except as Congress, acting within the
scope of those del egated powers, has created offenses
against the United States").

United States v. Lopez, 514 U S. 549, 561, 115 S. C. 1624, 1631

at n.3 (1995).

Si nmmons sent nessages which contained harnful material, and
nmessages designed to lure a putative mnor into sexual activity.
That he used the internet is beside the point The nessages were
not "commerce" at all. Alternatively, they are not "legitimte"
commerce, and enjoy no protection under the Comerce C ause:

[Clriminals . . . are not legitinte subjects of

comerce. They mmy be attendant evils, but they are

not legitimte subjects of traffic and transportation,

and therefore, in their exclusion or detention, the

state is not interfering with legitinate comrerce,

which is the only kind entitled to the protection of

the Constitution. [internal quote omtted].

Conpagni e Francai se de Navigation a Vapeur v. Board of Health of

State of Louisiana, 186 U S. 380, 391, 22 S.Ct. 811, 816 (1902).
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In Sligh v. Kirkwod, 237 U S. 52, 35 S.C. 501 (1915), the

Court rejected a dormant Commrerce Cl ause challenge to a Florida
statute making it unlawful to sell, etc. citrus fruit unfit for
consunption. It observed that such "inpure foods" or "articles"
are "not the legitimte subject of trade or conmmerce, nor within
the protection of the comerce clause.” Id., 237 US at 57 &
60, 35 S.Ct. at 501-2.

Just as an old Florida statute properly nmade unlawful the
sale, etc. of fruit wunfit for consunption; 8847.0138 and
8§847.0135 properly make unlawful conmputer messages whose content
or purpose make them unfit for consunption by m nors. Thi s
Court need go no further to reject Simons' argunent.

Nevert hel ess, Simmons clains 8847.0138 and 8847.0135
violate the dormant Commerce Cl ause by (1) regulating conduct
occurring wholly outside Florida, (2) wunreasonably burdening
interstate comrerce, and (3) subjecting interstate use of the
internet to inconsistent state regulation. (itnitial brief,
p.22). The State will answer in order.

1. Conduct Wiolly Qutside Florida Not Affected

Section 847.0138 requires, as an elenent of the crine, that
the recipient mnor be "in this state.” 8847.0138(3). A crine
begun by transm ssion of a cul pable nessage from outside Florida

must be conpleted by its receipt here. Section 847.0135(5)
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requires, as a jurisdictional nmatter, that the enticed "child"
to be "residing" in this state. Nei ther statute operates
agai nst conduct wholly outside this state. Simmons' first claim
ignores this, and nust be disregarded.

2. No Unreasonabl e Burden or | nconsistent Regul ation

No reasonabl e person could think that arranging to have sex
with a 13-year-old is condoned by any state. Under his facts,
Si nmons'’ clains of unreasonable burden and inconsistent
regul ation stunble from the start. Conti nuing, his second and
third clainms are better addressed by distinguishing between the
two statutes at issue.

§847. 0138’

Simons clainms 8847.0138 unreasonably burdens interstate
commerce, and subjects interstate use of the internet to
i nconsi stent state regulation. To uphold the statute against
these clains, the First DCA followed Cashatt, which rejected the
sanme cl ainms against 8847.0135. See Simons, 886 So.2d at 406.
As Cashatt observed:

Were a state statute regulates even-handedly to

effectuate a legitimate |ocal public interest, and its
effects on interstate comerce are only incidental, it

’Si mmons sent nessages from Virginia, and was cul pabl e under
subsection (3) of 8847.0138. Subsection (2) applies when the
sender and recipient are in this state. Not affected by
subsection (2), Sinmmons cannot challenge it under the Comrerce
Cl ause. See Sancho v. Smth, 830 So.2d 856, 864 (Fla. 1st DCA)
rev. den. 828 So.2d 389 (Fla. 2002).
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wi |l be upheld unless the burden inposed on interstate
commerce is clearly excessive in relation to the
put ati ve | ocal benefits.

ld. at 435, citing Pike v. Bruce Church, Inc., 397 U S. 137,

142, 90 S. Ct. 844 (1970).

Si mons nmakes no claim 8847.0138 fails to regulate even-
handedly. To the contrary, he conplains precisely because
8847.0138 applies to otherwi se cul pable nessages originating
outside Florida--to "inpose the law of Florida upon each and
every state in the union.” (initial brief, p.29). On its face,
the statute does not treat nessages originating outside Florida
differently from nessages originating within this state. It is
even- handed.

In Issue I, Simons concedes that protecting m nors agai nst
sexual exploitation is a conpelling state interest. He cannot
reasonably contend the sanme interest is not "legitimate" for
pur poses of Commerce C ause analysis. Not disputing the Sate's
interest is legitimte, he focuses solely on whether any burden
on legitimate comrerce is conmmensurate to the nature of the
state's interest, and whether that interest could be furthered
with less intrusion on comrerce. See Pike, 397 U S at 142, 90
S.C. at 847 ("If a legitimte |ocal purpose is found, then the
question becones one of degree . . . depend[ing] on the nature

of the local interest involved, and on whether it could be
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pronoted as well with a |esser i mpact on interstate
activities.").

Protecting mnors fromsex crines has to be anong a state's
nost conpelling interests. It follows that any incidental burden
on legitimate interstate commerce will be nore readily tol erated
than would the sane burden in other contexts. Section 847.0138
oper at es agai nst comuni cati ons neither conprising nor attending

legitimate comerce. The State's interest in protecting mnors

is very great. The sender's interest in sending harnful
material to mnors is not only legally non-existent, but
crimnal. This nmuch of the Pike bal ancing test weighs not just

heavily, but totally, in favor of upholding the statute.

As to the last Pike consideration, any burden on legitinmate
commerce inmposed by 8847.0138 is not excessive--much |ess
clearly excessive--in relation to the |ocal benefit. In this
regard, the State's analysis from Issue | about "I|east
restrictive alternative" works quite well.

All  that is nade crimnal are individually addressed
messages to mnors known to be in Florida Peopl e such as
Sirmons are unrestricted by 8847.0138 to post publicly
accessi ble, sexual material on the internet, wthout regard to
who mght see it. They are free to conmmunicate wth other

adults, or mnors not in this state. In contrast, the state's
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benefit is form dable. Section 847.0138 protects m nors agai nst
harnful material in nessages that cannot reasonably be bl ocked
or filtered prospectively, because they are individually
addressed and sent.

Agai nst this backdrop, Simmons relies heavily on Anerican

Libraries Ass’'n v. Pataki, 969 F.Supp. 160 (S.D.N Y. 1997).

(tnitial brief, p.23-8). Hs reliance is badly flawed, because
it does account for the nmuch narrower focus of 8847.0138
conpared to the statute at issue there.

In Pataki, a New York statute made it a crime for an
individual to intentionally use a conputer communication system

to initiate or engage in conmunication that is harnful to a

mnor with a mnor. ld. at 163. The statute regulated all
internet forums, including e-mail, mail exploders, newsgroups,
chat roons, and the world wide web. Id. at 165. The plaintiffs

chall enged the statute on First Amendnent and Commerce C ause

gr ounds. ld. at 161. The court found that the New York Act
contravened the Commerce C ause for three reasons:

First, the Act represents an unconsti tuti onal
projection of New York law into conduct that occurs
whol |y outside New York. Second, the Act is invalid
because although protecting children from i ndecent
material is a legitimate and indisputably worthy
subj ect of state legislation, the burdens on
interstate comerce resulting from the Act clearly
exceed any |ocal benefit derived from it. Finally,
the Internet is one of those areas of comerce that
must be marked off as a national preserve to protect
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users frominconsistent |legislation that, taken to its
nmost extrene, could paralyze developnent of the
| nternet al together.

ld. at 169. Construed as suggested at the outset, 8847.0138 is
so much narrower in scope that the Conmerce C ause problens
found in Pataki do not arise.

Simons' |ast objection to 8847.0138 clains the statute
subjects interstate use of the internet to inconsistent state
regulation; inplicitly, when the laws of non-Floridians' hone
states are different from 8847.0138. He is wong, because unlike
any challenged statute, 8847.0138 requires prior know edge the
i ndi vidual | y-addressed mnor is in Florida.

In contrast, the Pataki court concluded the statute inposed
New York | aw on conduct that occurred whol |y outside New YorKk:

The nature of the Internet nmakes it inpossible to
restrict the effects of the New York Act to conduct
occurring within New York. An Internet user may not
intend that a nessage be accessible to New Yorkers,
but lacks the ability to prevent New Yorkers from
visiting a particular Wbsite or viewng a particular
newsgroup posting or receiving a particular nail
expl oder. Thus, conduct that nmay be legal in the
state in which the user acts can subject the user to
prosecution in New York and thus subordinate the
user's home state's policy--perhaps favoring freedom
of expression over a nore protective stance--to New
York's | ocal concerns. Co Thi s encroachnent upon
the authority which the Constitution specifically
confers wupon the federal governnent and upon the
sovereignty of New York's sister states is per se
viol ative of the Commerce O ause.
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ld. at 177. See Anerican Booksellers, 202 F.Supp.2d at 320

(statute prohibiting dissemnation of indecent material to

mnors via any forum on the internet); Cyberspace, 55 F. Supp.2d

at 750 (statute regulating dissemnation of sexually explicit
material to mnor regulating all internet speech, including
speech whol |y outside M chigan).

Cul pability arises wunder 8847.0138 only when harnfu
material is received through personal nmessage to a known m nor,
also known to be "in this state.” The sane nessages sent to
m nors outside Florida or to mnors not known to be here, are
not crimnal. The statute does not prohibit an internet user
inside or outside Florida from posting naterial on a public
website accessible to Floridians generally. Limted to personal
e-mail that must be received by a mnor known to be in Florida,
8847.0138 does not inpose its strictures wholly outside Florida.

Because it applies to crimnal conduct which must occur at
| east partially in Florida, with the sender's prior know edge,
8847.0138 does not subject internet users to inconsistent state
| aws. The concern in Pataki, that the statute regul ated conduct
wholly outside of New York, is not present. There is no
viol ati on of the Comrerce C ause.

Pat aki also found that while the New York statute protected

children from indecent material, a legitimate interest, the
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resultant burden on interstate commerce exceeded |ocal benefit.
ld. at 177. The burden did so because it was extreme; as the
statute operated worldw de, chilling the speech of all internet
users. |d. at 179.

Here, Florida's legitimte interest in protecting children
agai nst pedophilia is unquestioned. Unli ke the burden inposed
by the statute in Pataki, the burden here is mniml and does
not spill over into legitimate comerce. Upon being inforned the
recipient was a 13 year old girl in Lake Gty, Simmons
repeatedly comrunicated with "her” in a sexual manner and about
sexual activities, and sent nude pictures of hinself to her. He
asked her to send hima pair of panties, to teach her about sex,
and encouraged her to nmeet him for sexual activities. He drove
to Lake City, entering this state's jurisdiction, in an
unsuccessful attenpt to commit nore crinmes by having sex wth
her at a hotel. Wen he arrived, he was arrested. (R 42-7).

The | ocal benefit was plain. Section 847.0138 enpowered
| aw enforcenent authorities to stop Simons' attenpt to have sex
with a mnor, and the injury it would have caused. Any burden
on interstate commerce was just as plainly mniml, as shown by
Simons' inability to identify a non-specul ati ve exanpl e.

Pat aki concl uded the New York law resulted in inconsistent

| egi slation anong the States. ld. at 181-83. The statute’s

34



far-reaching grasp effectively reached purely out of state
conduct , potentially conflicting wth other state |aws
regulating the sanme conduct wthin those states. However,
because of its narrow scope, the possibility of inconsistent
| egislation does arise with 8847.0138. The statute does not
affect conduct occurring wholly outside Florida. Internet users
posting on publicly accessible or subscription websites cannot
be culpable wunder the statute. Users sending nessages
containing harnful materials cannot be liable, unless they know
or reasonably believe the minor is in Florida. The statute does
not conflict wth any other state law regulating conduct
occurring wholly in that state.

Section 847.0138 is narrowy drawn. It regul ates persona
email or nessages received by a known mnor, known to be in
Fl ori da. There is a great benefit to the State, protection of
children against pedophilia, wth no burden on legitinmate
interstate comerce. The statute reaches only conduct conpl eted
in Florida by a mnor's receipt of a cul pable nessage. As urged
in part 4, it arguably regulates conduct wholly wthin this
state; if a person is deened to enter Florida cyberspace by
sending harnful material to a mnor already known to be here.

Ei ther way, the statute does not violate the Commerce C ause.
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8§847. 0135

Si mons' Commerce Cl ause attack on 8847.0135 is nore of the
same, and does not focus on the relevant differences between it
and 8847.0138. The State will do so.

I n pertinent part, 8847.0135 provides:

(3) Certain uses of conputer services prohibited.--Any
person who knowingly wutilizes a conputer on-line
service, Internet service, or local bulletin board
service to . . . entice, or attenpt to . . . entice, a
child or another person believed by the person to be a
child, to conmt any illegal act described in chapter
794, relating to sexual battery; . . . commts a
felony of the third degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084.
* * *

(5) STATE CRIM NAL JURI SDI CTION. --A person is subject
to prosecution in this state pursuant to chapter 910
for any conduct proscribed by this section which the
person engages in, while either within or outside this
state, if by such conduct the person commts a
violation of this section involving a child residing
in this state, or another person believed by the
person to be a child residing in this state. J[e.s.].

The first difference between 8847.0138 and 8847.0135 is
readily apparent. The fornmer is a "dissemnation" statute
hinging on content, not purpose, of the comrunication; the
latter, a "luring" statute hinging on specific purpose, not
content. The next difference is nore subtle. Section 847.0138
requires the sender's prior know edge the recipient is in this
st at e. Section 847.0135 requires the State to prove the

reci pient resides here, but as a jurisdictional matter.
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As to the first difference, other, sinmilar state |aws® have
been chal |l enged as violating the Coommerce Cl ause but upheld. In
Hayne, a California statute (8288.2) prohibited the distribution
of harnful nmaterial to a mnor through the internet, with the
intent of seducing the minor. Specifically, 8288.2 provided:

Every person who, with know edge that a person is a

m nor, know ngly distributes S by electronic

mail, the Internet, as defined in Section 17538 of the

Busi ness and Professional Code, or a commercial online

service, any harnful matter, as defined in Section

313, to a minor with the intent of arousing, appealing

to, or gratifying the lust or passions or sexual

desires of that person or of a mnor, and with the

intent, or for the purpose of seducing a mnor, is
guilty of a public offense and shall be punished by

i nprisonnent in the state prison or in a county jail.

ld. at *16. Relying on Pataki, the appellant argued that the
statute violated the Comrerce Cause because it inposed
regulation on interstate commerce in an area that requires
national and uniformregulation. 1d. at *23.

Finding Pataki di st i ngui shabl e, Hayne recognized the
statute there was otherwise simlar to the California' s |aw,
“but | acked the intent to seduce element.” 1d. at *26-8. The

court held that “[t]his is a significant difference in that the

intent to seduce requirenent greatly narrows the scope of the

8Si nmmons cites sonme cases he advanced in Issue |, in which
statutes were invalidated on Commerce C ause grounds. (initia
brief, p.28-9). The State relies on its description, in Issue
|, of the differences between those statutes and 8847.0138. The
differences illustrate why 8847.0138 does not violate the
Commer ce C ause.
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law and its effect on interstate commerce.” ld. at *26. The
court could not conceive of any legitinate conmerce involved in

the sending of graphic images to mnors in an attenpt to lure

them into sexual activity. Id. It observed that "Pataki's

concern regarding cohesive regulations is inapplicable to

section 288.2 because of the law s narrow scope. 1d. at 27.
Also, the California statute did not regulate conduct
whol | y outside of the state:
[ Sjection 288.2, in the context of the Penal Code as a
whole, only penalizes acts that occur wthin the
state. . . . [Tlhere is no reason “to assune
California prosecutors will at t enpt to stifle
interstate comerce by filing ~charges for acts
committed in other jurisdictions, or where only °‘de
mnims’ acts, such as those hypothesized in Pataki,
are commtted within this state. [cite omtted].
ld. at *27-8. Hayne then held 888.2 did not place an undue
burden on interstate commerce and did not violate the Conmerce
Clause. 1d. at *28.

In Hatch v. Superior Court, 94 Cal.Rptr.2d 453 (Cal. 4th

DCA 2000), Hatch challenged the same statute under the Conmerce
Clause. He relied on Pataki. The Hatch court acknow edged t hat
internet conmunications passed along interstate lines, but
decl ared this circunstance should not “insul ate pedophiles from
prosecution sinply by reason of their usage of nodern
technology.” 1d. Instead, it focused on the "intent to seduce"

| anguage to distinguish Pataki :
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I d.

statute woul d inpose itself on other states, was not rel evant:

[ Pataki] is not controlling here because the intent to
seduce elenent in section 288.2 is a distinction of
the utnost significance. Wiile a ban on the sinple
comruni cation of certain materials nmay interfere with
an adult's legitimate rights, a ban on communication
of specified matter to a mnor for purposes of
seduction can only affect the rights of the very
narrow class of adults who intend to engage in sex
wth mnors. W have found no case which gives such
intentions or the comrunications enployed in realizing
t hem protection under the dormant Conmmerce C ause.

at 472.

The Hatch court found Pataki’s second assunption, that

[ TIThere is no reason to suppose California would
attenpt to inpose its policies on other states in
light of the relevant California penal statutes
covering jurisdiction over public offenses . . .
[ whi ch] general ly bar puni shnment for whol |y
extraterritorial offenses. Thus there is no reason at
all to assune California prosecutors wll attenpt to
stifle interstate comrerce by filing charges for acts
commtted in other jurisdictions, or where only "de
mnims" acts, such as those hypothesized in Pataki,
are commtted within this state. [cites omtted].

ld at 473. The court summed its hol di ng:

In short, given the requirenent that those charged
must intend to seduce and the additional requirenent
that they nust conmt at |least an attenpt here, no
rational analysis supports the proposition section
288.2 inposes any burden on interstate comerce, as
(1) such burdens as nmay exist are not upon any

protected right of conmerce  at all, and (2)
enf or cenent of the statute is not likely to
significantly, or at all, burden interstate commerce.
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In People v. Hsu, 99 Cal.Rptr.2d 184, 189 (Cal. 1st

Dist.), rev. den. 2000 Cal. LEXIS 9303 (Cal. 2000), Hsu fac

chal l enged California statute 8288.2 under

The court acknow edged that the internet is an incident

interstate commerce, but observed:

| d.

[T]he fact that conmunication thereby can affect
interstate comrerce does not automatically cause a
state statute in which Internet use is an elenent to
burden interstate conmmerce. Absent conflicting
federal legislation, states retain their authority
under their general police powers to regulate natters
of legitimate | ocal concern, even if interstate
commer ce may be affected.

at 190.

Applying the balancing test found in Pike, the court

§288.2 did not violate the Commerce C ause:

Under the Pike test, section 288.2, subdivision (b)
does not violate the comrerce clause. St at ut es
affecting public safety carry a strong presunption of
validity, and the definition and enforcenent of
crimnal laws lie primarily with states. States have
a conpelling interest in protecting mnors from harm
generally and certainly from being seduced to engage
in sexual activities. Conversely, it is difficult to
conceive of any legitimate comerce that would be
burdened by penalizing the transm ssion of harnfu
sexual material to known mnors in order to seduce
them To the extent section 288.2, subdivision (b) may
affect interstate commerce, its effect is incidenta
at best and far outweighed by the state's abiding
interest in preventing harm to mnors. [cites
omtted].
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Hsu also held the California law did not subject internet
users to inconsistent state regulation due to its narrow scope:

The know edge and intent elenents mssing fromthe New
York statute but present in section 288.2, subdivision
(b) significantly distinguish the tw statutes. The
New York statute broadly banned the comunication of
harnful material to mnors via the Internet. The scope
of section 288.2, subdivision (b) is much narrower.
Only when the material is dissemnated to a known
mnor with the intent to arouse the prurient interest
of the sender and/or mnor and with the intent to
seduce the mnor does the dissem nation becone a
crimnal act. The proscription against Internet use
for these specifically defined and Ilimted purposes
does not burden interstate commerce by subjecting
I nternet users to inconsistent regulations.

ld. at 191.

The court dism ssed another concern from Pataki, that the
statute violated the Commerce C ause by regulating behavior
wholly outside California. Id. It held California s penal schene
[imted prosecutions to crimnal acts that occur wholly or
partially within the state. | d. Consequent |y, enforcenent of
§288.2 did not burden interstate comerce. 1d. at 192.

In People v. Foley, 709 N.Y.S.2d 467, 470 (N.Y. Q. App.

2000), cert. den., 531 U S 875 121 S Ct. 181 (2000), the
appel l ant chall enged a New York statute (penal |aw 235.22) that
made crimnal the use of sexually explicit conmunications via
the conputer to lure children into harnful conduct. Rejecting a

Commerce Cl ause challenge, the court held the statute did not
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burden interstate commerce because of the additional "luring"
prong:

Penal Law 8§ 235.22 does not discrimnate against or
burden interstate trade; it regulates the conduct of
i ndi viduals who intend to use the Internet to endanger
the welfare of children. Although Penal Law 88 235.22
contains sone of the sanme | anguage as the provision in
Penal Law 88 235.21(3) struck down in Anerican Libs.,
the statute challenged here contains the additional
“luring" prong. W are hard pressed to ascertain any
legitimate comerce that iIs derived from the
intentional transm ssion of sexually graphic inmages to
mnors for the purpose of luring them into sexual
activity. Indeed, the conduct sought to be sanctioned
by Penal Law 88 235.22 is of the sort that deserves no
"econom c" protection. Thus, we conclude that Pena
Law 88 235.22 is a valid exercise of the State's
general police powers. [cites omtted].

ld. at 476-77.

Here, 8847.0135(3) is a specific intent statute. It mnakes
crimnal the use of a computer on-line service to solicit or
lure a child to commt sexual acts. The luring or soliciting
elenent of the crinme greatly narrows the statute's scope, to
crimnal act that could not be legitinmate comerce. The statute
cannot reach conduct wholly outside Florida, because subsection
(5) requires the "child" to be "residing in this state.”

As in Hsu, other state law limts the reach of Florida
prosecutions. See 8910.005, Florida Statutes (2002) (requiring

an offense to be commtted wholly or partly in this state,
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etc.). Therefore, prosecutions under 8847.0135 are limted to
when the recipient-mnor resides in Florida.

The Commerce C ause concerns set forth in Pataki are not
applicable to 8847.0135. Al though the internet can touch on
interstate activity, the intent to seduce elenent limts the
effect of the statute to that very narrow class of adults who
specifically intend to have sex with children. Communications by
these adults do not conmand national regulation and are not
protected under the Comerce C ause. Based on the statute's
express |language and other Florida jurisdictional statutes,
there is no extraterritorial enforcenent.

The State has a conpelling interest in protecting mnors
from being seduced. No legitimate interstate commerce is
burdened; any incidental effect on such comerce is far
outwei ghed by the state's interest. There is no risk of
burdeni ng commerce, because deliberate use of the internet to
entice mnors into sexual activities sinply is not "comrerce"
protected by the Comrerce C ause. Under the Pike test,
8847.0135 does not violate the Conmerce C ause.

Section 847.0135(5) expressly makes "child residing in this
state” a matter of jurisdiction. The Legislature could have
relied on the generally applicable jurisdictional limts

codified in 8910.005 Florida Statutes, but did not. The only
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reasonabl e inference is that the legislature intended the State
to affirmatively prove jurisdiction, and thus at |east partial
occurrence of the crine in Florida, by showing the "child" being
enticed or lured resides in Florida.

Gven this, and the fact 8847.0135 prescribes a specific
i nt ent crime which cannot possibly be characterized as
legitimate commerce, 8847.0135 does not facially violate the
Commerce Clause. Cf. Lopez, 514 U S. at 561, 115 S.Ct. at 1631
(invalidating the Gun Free School Zones Act as beyond Congress
Commerce Clause power; and rejecting the possibility that the
Act regulated activity which substantially affected interstate
comrerce, in part because the Act contained "no jurisdictional
el ement which would ensure, through case-by-case inquiry, that
the firearm possession in gquestion af fects interstate
comerce"). Here, Florida does the reverse. It requires, as a
jurisdictional elenment, that the prosecution prove the crinme was
not wholly outside this state.

Simons concludes his argunent wth I|engthy and sole
reliance on a law review article: Pann, The Dormant Commerce
Clause and State Regulation of the Internet [etc.], 2005 Duke L.
& Tech. Rev. 8 (March 31, 2005) {hereinafter Pann]. The article
contends various state courts' analyses of dormant Comrerce

Cl ause challenges to state "luring" statutes are w ong:
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[An internet user] is not able to ascertain another
| nt er net user's age and geography unless that
information is truthfully volunteered. This |eaves an
| nternet user whose conduct is crimnal under [another
state's] statute but legal in his or her hone state to
be faced with the Hobson's choice of either forgoing
conduct acceptable in his hone state or exposing
himself to possible crimnal liability . . . . It is
this dilemma that the federal courts in the state
di ssem nati on cases have uni formy decl ar ed a
projection of state policy extraterritorially in
violation of the Dormant Conmerce C ause. [e.s.;
footnotes omtted].

|d. at p. 35.

This | anguage fails to consider any statutory requirenents,
such as those in 8847.0138, that the defendant have prior
know edge the recipient is in a particular state. It also fails
to recognize any statutory requirenents, such as those in
8847.0135, that +the prosecuting state neet statute-specific

jurisdictional limts. Pann is not persuasive.

3. Congress has Deliberately Declined to
Regul ate "Personal" Conputer Messages

Very recently, the U S. Suprene Court issued Gonzales V.

Raich, 2005 U S. LEXIS 4656 (June 6, 2005); a case starkly
illustrating the breadth of Congress' affirmative power under
t he Comrerce/ Necessary and Proper clauses. By conparison to the
dormant Commerce Cl ause chall enges Si mmons nounts here, this new
decision shows Congress deliberately declined to regulate
personal conputer nessages in COPA; thereby inplying the states

have great latitude to do so.
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Rai ch held the federal Controlled Substances Act (CSA) was
a proper exercise of Commerce C ause power by Congress; and the
Necessary and Proper Clause allowed the CSA to supercede
California' s Conpassionate Use Act. See id. at *56-7 (concl uding
the CSA and the Wckard decision foreclose the claim that "a
locally cultivated product that is used donestically rather than
sold on the open market is not subject to federal regulation").

As parsed by the Court, the CSAis a:

closed regulatory system making it unl awf ul to
manuf acture, distribute, dispense, or possess any
controll ed substance except in a manner authorized by
the CSA. 21 US.C 88841(a)(l1l), 844(a). The CSA
categorizes all controlled substances into five
schedul es. 8812. S Each schedule is associated
with a distinct set of controls regarding the
manuf acture, distribution, and use of the substances
listed t herein. §8821- 830. The CSA and its
i npl ementing regulations set forth strict requirenents
regar di ng regi stration, | abel i ng and packagi ng,
production quotas, drug security, and recordkeeping.
Ibid. 21 CFR 81301 et seq. (2004). [e.s.].

Rai ch, 2005 U.S. LEXIS 4656 at *23.

In contrast, Congress has been silent on wuse of the
internet to send non-comercial enmail. It deliberately limted
the preem nent federal |law, COPA, to "commercial purposes.” That
statute--First Amendnent infirmties not wi t hst andi ng- - nakes
unl awf ul the know edgeable posting, on the world w de web, of

har nf ul mat eri al available to any mnor for "conmercial
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pur poses."” 8231(a)(1). A person acts for "comercial purposes”
when "engaged in the business of maki ng such comruni cations.”

In pertinent part, "[e]ngaged in the business" neans

t he person who nmakes a comunication . . . by means
of the Wrld Wde Wb, that includes any material that
is harnful to mnors . . . as a reqgular course of

such person's trade or business, with the objective of
earning a profit as a result of such activities[.]
[e.s.].

§231(e)(2). Thereby, COPA does not address non-conmercial
conmput er nmessages, such as individually-addressed enmil which
posit cul pability under 8847.0138. It does not address non-
comercial email which would lure a child into sexual activity,
t hus cul pable under 8847.0135. In short, it far from the
"cl osed regul atory system' established by the CSA

Congress has done nore than remain silent as to conduct
regulated by the laws at issue. Instead, it has deliberately
left open the field of personal enmil, by limting COPA to
"commercial purposes,” and through the definition of "[e]ngaged
in the business.” Simlarly, the far-reaching exercise of power
upheld in Raich is not present here. Sections 847.0138 and
.0135 do not inplicate the Conmerce Cl ause or inpede Congress’
exerci se of power under that Cl ause.

4. "Florida Cyberspace"

To this point, the State has tacitly accepted Sinmons'

assunption that an internet user remains in his "honme" state
47



despite sending nessages to a known destination. The State now
asks this court to abandon such assunption, and announce a |ega
fiction reflecting the pervasive nature of cyberspace: Wen an

i nternet user knows the |ocation of the recipient before sending

a culpable nessage, the user does not remain in his "hone
state. Instead, the user voluntarily enters cyberspace of the
message' s known destination; here, "Florida cyberspace."”

| f so, then Sinmmons' nessages were the |egal equival ent of

intrastate nessages made crimnal by a facially neutral |law. The

dormant Commerce Cl ause is not violated. Cf. Anerican Trucking,

2005 W 1421164,*3 (upholding state |aw inposing $100 fee only

upon intrastate transactions, when statute not facially
di scrimnatory and observing: "Nothing in our case |aw suggests
that such a neutral, locally focused fee or tax is inconsistent

wi th the dormant Commerce C ause.").

Return to Simmons' claim that 8847.0138 and 8847.0135
export Florida |aw By resting, inplicitly, on the assunption
he remained in Virginia, he would export that state's |law all
over the country; escaping culpability unless his conduct were
crimnal under Virginia law. Even this possibility seens renote,
however, as it is difficult to fathom Virginia's interest in

protecting mnors who live in other states.
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Si nrons cannot have it both ways. The sane internet which
put "Sandi" at his fingertips also put Florida law at his
fingertips. He did not have to guess at crimnal liability. By
sending a cul pable nmessage after learning "Sandi” was a 13-
year-old-girl in Lake Cty, Florida; he entered this state and
was subject to its | aws.

The Commerce Cl ause does not protect ranpant crinme-—eften,
sexual exploitation of children--sinply because conputers are
used to transmt speech. The conduct prohibited by 8847.0138
and 8847.0135 is not legitimte commerce. Neither statute
reaches conduct wholly outside this state, wunduly burdens
legitimate conmerce, or subjects internet users to inconsistent

regul ation. Neither violates the dormant Conmerce C ause.

CONCLUSI ON

Si mmons’ constitutional challenges to sections 847.0138 and
847.0135, Florida Statutes, nust be rejected; thereby affirmng

the decision of the First District Court of Appeal.
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