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STATEMENT OF THE CASE AND FACTS

The relevant facts were summarized by the Suprene Court
of

Florida in Darling v. State, 808 So. 2d 145 (Fla. 2003):

The victimin this case, Grazyna M ynarczyk
("Grace"), was a thirty-three-year-old
Polish female living illegally in the United
States. The State's first witness, Zdzislaw
Ram nski (known as "Jesse"), had net the
victimin Poland in 1990 or 1991. Grace and
Jesse developed a personal relationship,
whi ch conti nued when Grace noved to Ol ando
on Septenber 28, 1992.

Jesse owned and oper at ed Abl e
Transportation, whi ch provided shuttle
service to and from the airport, and G ace
was enployed part-tinme with this enterprise.
The last tine Jesse saw Grace alive was on
the norning of October 29, 1996, at around
9:30. At that time she was wearing shorts
and a small shirt, as she was doing |aundry
in a facility at her apartment conplex.
Jesse did not exit his vehicle when tal king
with Gace only briefly that norning. She
told Jesse that she had an appointment with
a gynecol ogist |ater that day. Jesse gave
Grace an AntSouth Bank envel ope containing
three hundred dollars cash in paynment for
work she had perforned for the conpany
during the prior week. Jesse drove away from
t he apartnment conpl ex and proceeded to work.
Jesse again spoke with Grace around 10:15
a.m by phone, and she indicated that she
was still doing laundry, and would call him
after she returned from her doctor's
appoi ntment. Although Jesse continued to
t el ephone Grace throughout the day, he was
unabl e to reach her again. Around 4:10 p.m,
Jesse called again and was still wunable to
reach Grace. He became concerned that she
had not telephoned him after her doctor's
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appoi ntnent, so he returned to her apartnment
conpl ex.

Upon arriving there, he was surprised to
find t hat t he bl i nds to Grace's
apartnment - -whi ch she never closed during the
daytinme--were closed. He used his key to
enter the apartnent, where he found a basket

with laundry in the living room and the
door to the bedroom closed. He recalled
seei ng no di st ur bed obj ect s in t he
apart ment. Upon entering the bedroom

however, he found Grace. She was on her back
on the floor, naked from the waist down,
with her face near the bed and her |egs
inside the closet. When she did not respond
to him Jesse npbved Grace to the bed, and
di scovered that she was cold, and had bl ood
on her. He proceeded to call 911 for
assi st ance and menber s of t he fire
departnment arrived shortly thereafter. They
soon determ ned that Grace was dead.

O ficers from the Orange County Sheriff's
Office responded to the scene and secured
items of evidence found in the bathroom
which included a lotion bottle, a pair of
panties, and a pink throw pillow. The pill ow
had a blackened area and a gunshot hole
t hrough the sides. There was bl ood spatter on
t he door of the closet, and bl ood present in
the closet area. Two AnSout h Bank envel opes
were found which contained cash totaling
approximately twelve hundred dollars and a
shoe box was discovered which contained one
t housand dollars. There was also a wallet
which held fifty-eight dollars. Jewelry
| ocated i n boxes appeared to be undi sturbed.

An officer who had canvassed G ace's
nei ghborhood to determ ne whether there were
witnesses wth information regarding the
murder testified that he had contacted
Darling on October 30, the day after the
murder. Darling' s apartnent was | ocated just
north of Grace's apartnent. In response to
the investigating officer's inquiry, Darling
2



had said that "he was working and didn't know
anything of the incident."

Dr. WIliam Robert Anderson of the Ol ando
Medi cal Examner's Office testified at trial.
Hi s testi nony i ncl uded a di scussi on
concerning the "defect”™ in the pillow,
particularly the "cloud of soot" from the
“burning gun powder" left on the pillow as
the "bullet comes out."” The gun was fired at
cl ose range because he observed "in the
victimonly a small anmpunt of soot material.
But ... on the pillow there is a significant
ampunt of that soot material." Dr. Anderson
i ndicated that "the end of the weapon was up
against that pillow ... fairly tightly." He
also testified that the "defect in the mddle
is consistent with a bullet passing through

., Creating a tear." When the doctor first
saw Grace, "[r]igor nortis was conplete,” and
he estimted that she "was probably dead at
| east six hours from the time we saw her,
whi ch was about seven."

Dr. Anderson testified that the bullet
entered "the right back of the head." G ace
had an abrasion there "consistent wth
sonet hi ng having been up against the cloth
transferring energy across to the skin and
creating that." "That pillow' was consi stent
with the abrasion. The doctor found that
Grace had "sonme vaginal injuries, but nothing
that would make her bleed significantly."

There was "[a] |ot of bleeding ... inside the
brain,”™ but "she's gonna die pretty quick."
He stated that "[c]onsci ousness would

probably not be nore than a few seconds," and
that "[s] he would have no notor activity" or
any "ability to nove anything at that point."
The doctor stated that "the rapidity [wth]
whi ch she dies" is "one of the reasons she
probably didn't bleed."

The doctor stated that there was "seni nal

purulent” in Gace's vaginal area and

bruising on the "back of the elbows

consistent with sonme noving around." There
3



was "a henorrhage,” which "nmeans that took
place when circulation was alive." The
vagi nal area abrasions were "consistent with
vagi nal trauma from penetration of sone
obj ect, penial, digital, sone other object.”
The doctor pointed out that the "tear of the
| abia majora, which is a very sensitive
area" was "quite painful,” adding: "This
woul d not be consistent with consensual sex,
in that the pain wuld interrupt the
activity. It would be painful enough that
consensual sex would not apply after that
point." The doctor observed that "there
wasn't anything in the labia that would
expl ain those abrasions other than traum."
[ FN1] The victims "rectal area"” had "sone
tears," which were caused by "[d]igital
penetration, peni al penetration, sone
trauma. " The doctor opined that this, too,
was painful. He further indicated that the
"gunshot wound to the head with the injuries
... described" was the cause of Gace's
deat h.
FN1. Dr. Anderson stated that he had
"seen nmany, many sexual assaul t

victinms that don't have ... defense
wounds...." He observed, further,
that in "[t]he majority of the cases
of sexual battery ... they don't put

up a struggle.”

Phot ographs and records of fingerprints
found in Gace's apartnment were devel oped
and submtted to a conparison expert. A
phot ograph of fingerprints from the |otion
bottle was developed, and admtted into
evidence as Exhibit 14. At trial, the
State's expert in t he det ecti on,
enhancenent, and recording of fingerprints
opi ned that the fingerprint on the |otion
bottle had been there for less than one
year. The State's expert in the area of
fingerprint conpari son conpar ed t he
fingerprints on Exhibit 14 with fingerprints
obtained fromDarling. He testified at trial
that he found a print on the |lotion bottle
4



whi ch matched that of Darling's right thunb.

Additionally, David Baer, a Senior Crine
Laboratory Analyst with FDLE, testified that
the DNA in the senen sanple fromthe victim
mat ched the DNA from Darling=s bl ood sanpl e.

The jury found Darling guilty of capital
mur der and arnmed sexual battery.
Darling raised el even points on direct appeal. He
claimed that the trial court reversibly erred in:

(1) denying Darling's notion for judgnment of
acquittal;

(2) admtting DNA evidence;

(3) not allow ng defense counsel to coment
on the State's failure to exclude other
suspect s;

(4) limting Darling's voir dire exam nation
during jury selection;

(5) denying Darling's requested instruction
regardi ng circumstantial evidence;

(6) precluding defense counsel's rebuttal
cl osing argunment where the State had wai ved
its closing argunent;

(7) refusing to allow Darling to argue
resi dual doubt as a mtigator; and

(8) denying Darling's requested special
penalty phase jury instructions.

Additionally, Darling asserted that:
(9) the absence of a conplete record on
appeal deprived him of adequate appellate

revi ew

(10) his death sentence is disproportionate;
5



and
(11) his death sentence violates the Vienna
Convention on Consul ar Rel ati ons, 596
UNT.S. 261 (Dec. 24, 1969) (the "Vienna
Convention").
Darling v. State, 808 So. 2d 145 (Fla. 2003).
This Court affirmed the convictions and sentences. Darling

filed a petition for wit of certiorari in the United States

Supreme Court which was denied October 7, 2002. Darling v.
Florida, 537 U S. 848 (2002). Darling filed a Mdtion for

Post Conviction Relief on Septenmber 22, 2003, raising thirty-
ei ght (38) clains:
(1) State agencies withheld public records;
(2) Counsel was ineffective for allow ng Juror
Wl son to serve on the jury;
(3) Counsel was ineffective for failing to
object to a fingerprint on a |otion bottle;
(4) Counsel was ineffective in the penalty phase

for failing to ensure adequate nental health
exam and present nmental health mtigation;

(5 The jury was msled by coments and
instructions which diluted their sense of
responsi bility;

(6) Jury i nstructions limted m tigation;

counsel was ineffective;

(7) The pr osecut or made I nproper cl osi ng
remar ks; counsel was ineffective;



(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

The jury was told a death recommendati on was
required; counsel was ineffective;

Counsel failed to obtain an adequate nenta
health evaluation in violation of Ake v.
Okl ahonmg;

Cunul ative effects of ineffective assistance
of counsel and erroneous tri al court
rul ings;

Newl y di scovered evidence;

The State withheld materi al evi dence;

Counsel was ineffective in voir dire;

| mpr oper prosecutor arguments; counsel was
i neffective;

Counsel was ineffective for failing to
i nvestigate and present m tigating
evi dence;

Darling is innocent of the death penalty;

Darling was absent during critical stages of
the trial;

Penalty phase instructions shifted the
burden; counsel was ineffective;

Jury instruction on expert testinmony was
erroneous; counsel was ineffective;

Jury i nstructions on aggravati ng
ci rcumst ances erroneous; counsel was
i neffective;

The State i ntroduced nonst at utory
aggravating factors; counsel was
i neffective;



(22)

(23)

(24)

(25)

(26)

(27)

(28)

(29)

(30)

(31)

(32)

(33)

(34)

(35)

(36)

Jury was m sled by comrents and instructions
that diluted its sense of responsibility;
counsel was ineffective;

Darling could not interview jurors; counse
was i neffective;

The prosecutor overbroadly and vaguely
argued aggravating circunstances; counsel
was i neffective;

El ectrocution is cruel and unusual ;

Florida’s death penalty is arbitrary and
capri ci ous;

Darling was prej udi ced by pre-trial
publicity; counsel was ineffective;

The trial court erred in finding mtigating
ci rcunst ances;

The sentencing order does not reflect an
i ndependent wei ghi ng;

The record on direct appeal was inconplete;

Excessive security neasures or shackling;
counsel was ineffective;

The judge and jury relied on msinfornmation;
counsel was ineffective;

Jury instruction on majority vote of jury
was erroneous; counsel was ineffective;

Darling’s death sentence is predicated on an
automati c aggravating circunstance; counsel
was i neffective;

Ring v. Arizona;
Counsel was ineffective for failing to
request an instruction and present evidence

of parole ineligibility;
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(37) Counsel was ineffective for failing to hire

experts and chall enge scientific findings of
FDLE regar di ng DNA;

(38) Darling’ s trial was fraught with error.
(PCR'1256-1341). The State filed a response to Darlingss notion
and nmoved to strike the clains which were not sufficiently pled.
(PCR1371-1474). The State attached portions of the record on
appeal which refuted Darling=s clains.

The trial court held a hearing on January 8, 2004, and
entered an Order Granting State’'s Mdtion to Strike and Summarily
Denying Clains. (PCR1563-1564). After the Case Managenent
Conference the trial court entered an Order of Summary Denial of
Certain Clains and Order for Evidentiary Hearing on Certain
Cl aims. (PCR1534-44). The trial court set an evidentiary hearing
on Clainms I, Il (only the ineffective assistance claim, 11]I
| V/ XV (the two cl ai ns enconpassed one issue), and XXXV 11 (the
two clains enconpassed one issue). Clainms Il (in part) V, VI,
VIl, VIII, I X and XXXV were summarily denied. Clainms V, VIII
and | X were found to be procedurally barred. Clains Xl through
XXXI'V and XXXVI were stricken. (PCR1534-1544).

EVI DENTI ARY HEARI NG

The evidentiary hearing was held before the Honorable John

1 Cites to the record are consistent with those in the Initial

Brief, i.e., “R’" for the record on direct appeal, “TT” for the

transcripts of the guilt phase, and “PCR’ for the present, post-
9



H.  Adanms on April 26-29, May 3 and My 7, 2004. Darling
presented the testinony of his father, Carlton Darling; his
cousin, Mario Smth; a social worker, Marjorie Hamock; a
forensi c psychol ogi st, Dr. Mark Cunni ngham a neuropsychol ogi st,
Dr. Henry Dee; and a quality assurance consultant, Janine
Arvi zu. The deposition of Mervin Smth, Darlingss fingerprint
expert, was admtted over the State:s objection. The depositions
of Lance MiIntosh and Montico Rahmngs were admtted by
stipulation. Darling also proffered the testinony of Chris
Smith, attorney for Darling in a prior felony case. The State
presented the testinmony of Dr. David Frank, psychiatrist, David
Baer, DNA analyst with FDLE-Ol ando; Francis |ennaco and Robert
LeBl anc, Darling=s trial attorneys; and Tony Moss, fingerprint
exam ner with the Orange County Sheriff:s O fice.

After these witnesses testified, the court recessed and
returned on May 3 for the testinony of Darlingss fingerprint
exam ner. (PCR76-85). Since the exam ner needed enlarged
phot ographs, the hearing was recessed until May 7. At that tine

Darling announced M. Smith would not be testifying. (PCR112).

conviction, record on appeal.
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EVI DENTI ARY HEARI NG TESTI MONY

Carlton Darling, Appellant’s father, gave a telephone
deposition in 1998, but did not speak to his son's defense
attorneys. (PCR137, 139-40). He never married Darling s nother
(El eanor Smith) as he never saw hinmself "being obligated to no
one particular female.” (PCR142). They had two children
t oget her, Veroni que, and Dol an. (PCR141).

El eanor would take Dolan and Veronique, to school and
Carlton would pick themup at the end of the day. (PCR141, 142,
143). The ride honme from school was the only tine he spent with
his son. |If Dolan was not at the expected location, Carlton
woul d "slap him upside the head once or twce." (PCR145). |If
Carlton had been drinking excessively on a particul ar day, and
Dol an was not in the expected |location, "I give hima good one
when | reach hone. But normally it would just be a punch in the
car ... he get hit with my fist." (PCR146). At honme, he would
hit Dolan with a one-inch piece of PVC, typically in the head.
(PCR146). If Dolan did not give Carlton his phone nessages, he
woul d beat him (PCR149). Dolan saw his parents have physica
fights. (PCR149). Dolan and Carlton did not have a relationship.
Carlton said, "My son was no friend of nmne. W no buddies. It's
just do as you told. | take care of you and that's it."

(PCR154). Although they did not get along, Carlton would have
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been willing to testify in his defense. After he noved out of
the famly home, Carlton told Dolan, “You-all don’t bother with
me and | don’t bother with you-all, and that was it.” (PCR155).

Carlton did not beat Veroni que because she never gave him
any trouble and did as she was told. (PCR164). Carlton recalled
an i ncident when Dol an was ei ght years old and was beaten with a
bat by other children in the nei ghborhood.? (PCR158-59). Carlton
remenbered one tine that Dolan started to stutter "right after a
beating." (PCR162). He beat his son about six times a week.
( PCR163) .

Carlton worked his way up frombeing a clerk at the Paradi se
| sland Hotel (presently the Wndham Crystal Palace) in Nassau,
Bahamas, to the namnager position. (PCR138). He provided a good
living for his famly who lived in a three-bedroomhone that he
and El eanor built. (PCR168-69, 170). Dol an was never a “troubl ed
child ... | had problenms with him disobeying ny orders.”
(PCR172). It was common practice in the Bahamas to discipline
children. (PCR173). The school Dol an attended woul d discipline
the students wth beatings. If a student was sent to the
Principal's office, he would "get hit as hard as the Principal
could ... for disobeying ... rules and regul ations." (PCR151-

52). Carlton never beat his son until he was unconsci ous, nor

’Subsequent to this beating and the beatings received by his
father, Dolan would bleed fromhis nose and stutter. (PCR176).
12



did he have to take himto the hospital. (PCR181). Dol an did not
abuse drugs or alcohol and was not a violent child. (PCR174,
175). However, on one occasion, Dolan threw a brick through his
father’s car w ndow after receiving a severe beating. (PCR175-
76) .

It was quite comon in the Bahamas for nmen to have nultiple
wormren in their lives. (PCR179). He and El eanor started having
probl ens after she found out about the other wonen. (PCR180). He
explained, "My |life nore or less was just open, and | would do

what ever." (PCR187). Eventually, problens progressed between

Carlton and El eanor. H "pushed her out of ny room ... She
stayed in Dolan's room ... use the bed and Dol an used the
floor." (PCR196). He said, "My own common sense will tell ne

that's a nother's love to son, son's love to nother. In ny mnd,
the way | would think, would never wander anywhere else."
( PCR202) .

Mario Smith, Darling's cousin, is a former prison officer
now working in construction. (PCR203). He worked three years at
Fox Hill prison in the Bahanas. Darling, at nineteen years old,
was incarcerated there. (PCR204, 219). The conditions were
depl orabl e; the prison was infested with roaches, lice and rats.
(PCR204- 05, 208). The nethod of execution at that prison was by

hangi ng, and "practice runs" were frequently conducted. (PCR208,

13



209). There was a m xture of nmentally ill patients with others
in the same cell block. (PCR211). There were no lights or
running water in the cells. (PCR212). There was a system in
pl ace for inmates to make a request or conplaint but many went
unanswered or unresolved. There were two part-time doctors on
staff, available for three to fours hours per day. (PCR213,
214). Inmates were beaten with "water hoses" on a regul ar basis.
(PCR215). Sexual assaults occurred. (PCR217).

Darling was famliar with sone of the other inmates, "people
that | ooked out for him" He never conplained that he had been
beaten. (PCR219). He did not fight, or exhibit any type of
behavi or that was not normal for sonmeone who was incarcerated.
(PCR220, 221). Darling was not a participant in the npck
hangi ngs that took place. (PCR222). Inmates were permtted to
have as nuch water as they wanted, and received toiletries from
famly or friends. (PCR223). Darling's nother and sister visited
himwhile he was at Fox Hill prison and provided himw th what
he needed. (PCR225-26). There were tines that Mario did not see
Darling as he was working in another w ng. (PCR226). Five to six
i nmat es were housed per cell. Fans were |ocated in each corridor
to ventilate the air. (PCR229).

Marj ori e Hammock teaches clinical social work courses at

Benedict College in South Carolina. (PCR230-31). She conducts
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"bi opsychosocial histories and assessnments."” (PCR232). She
interviews defendants, reads various reports, exam nes schoo
and enpl oynent histories, reviews al cohol and drug profiles, and
determnes famly conposition in conducting her assessnents.
(PCR236). She interviewed Darling' s nother, father, and ol der
brother. She reviewed Darling’ s nedical and school records and
relied on the exam nations conducted by Drs. Cunni ngham and Dee.
She spoke with some of Darling's friends and visited Fox Hil
Prison. (PCR237-38).

Darling's nmother told Hammock her pregnancy with him was
"uneventful." Upon birth, he was extrenely jaundi ced, and tended
to be nauseous more than her other children. (PCR242). There
were no significant differences in his devel opnent. He had
trouble focusing in school and suffered injuries to his head
“"fromblows ... falls ... beatings ... " Frequent nosebl eeds
began early in his life. His parents did not seek nmedical help
for this condition. (PCR242-43). There was a history of physical
abuse fromhis father; enotional abuse fromboth parents, a |ack
of connection. (PCR243). He was not a good student, but put
forth a great effort. (PCR244). Darling’s learning difficulties
may have been related to his physical and enotional conditions.

(PCR250). Vhen he was placed in an “industrial school,”® He

3 The school was “a hol ding environment for fol ks who had
either commtted sone crines as juveniles and/or whose parents
15



experienced a series of head injuries which were “significant”
at the tinme because he | ost consciousness. (PCR253-54). Darling
was involved in a of gang. (PCR259). He began experinmenting with
al cohol at age 11 or 12 and with marijuana a year |ater.
(PCR261). Darling ultimtely abused both al cohol and drugs, but
nmostly drugs. Mrijuana was his drug of choice. He used crack
cocai ne on an every-other-day basis. He sanpled different types
of drugs in pill form* (PCR261). Darling' s reports of physical
abuse by his father, as well as that reported by his father
went "above and beyond the actual physical harm"™ He could do
nothing right." (PCR263). Darling saw his father physically
abuse his mother. (PCR264-65).

Darling had some nental health issues and |earning
disabilities that should have been addressed. He lived in a
corrupt and abusive environment, and had a violent chil dhood. He
had no enotional support during his early years. (PCR285). His
head injuries could have had an inpact on his devel opment.
(PCR286). Darling's time in a boys' hone as well as his prison
experience in Fox Hill prison, "could have produced a very poor

sense of self, ongoing depression, sense of worthlessness.”

deenmed themto be out of control and needing to be under the
care of a facility like that.” (PCR256).

‘Darling self-reported using rohyphnol, quaaludes, LSD, and
nmushr oons. (PCR262- 63) .
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(PCR287). Darling's nother told Hamock she bought the property
where their house was in order for the famly to be in a safer
nei ghbor hood. (PCR291). Darling attended one of the best private
schools in Nassau. (PCR293). Ms. Hamock reviewed Darling' s test
results from the Wechsler Intelligence Test, and agreed that
Darling scored in the | ow average range.” (PCR299).

Darling escaped from the Bahani an prison and cane to the
United States. (PCR308, 310). Arriving w thout any resources, he
was able to establish hinself, find a job and a place to |ive.
(PCR310-11). Darling robbed a taxi driver and attenpted to shoot
him He clainmd the shooting was an accident. (PCR314, 341).

In reviewing the trial expert’s testinony, (Dr. Herkov)
Hammock agreed it was significant that he told the jury that
Darling suffered “extreme physical abuse” as a young child.
(PCR323-24). Further, Dr. Herkov told the jury that there were
extramarital affairs and Darling got in the mddle of fights
between Carlton and his mother. (PCR324). The jury was also
aware Carlton was an al coholic and admtted abusing Dolan with a
PVC pipe. (PCR325-26). Due to being abused, Darling becane
“desensitized to violence.” (PCR326-27). Through Dr. Herkov’'s

testimony, the jury was aware that Darling had |earning

®Darling scored an average score of 90. (PCR299). In addition, at
age nine, he scored in the average or above average range in al
achi evement areas. (PCR300).
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disabilities, did not do well in school, and had been sexually
abused. (PCR328-29). Dr. Herkov did not nmention drug or alcohol
abuse. (PCR348).

Dr. Mark Cunningham a clinical and forensic psychol ogi st,

interviewed Darling and his famly nmenbers. He reviewed
interview summaries, various trial records and testinony,
testing sunmaries, school records, depositions and DOC records.
(PCR361, 380-81, 383).
Dr. Cunni ngham found that Darling suffers from*“faulty wiring,”
problenms in neurological or cognitive functioning. ( PCR384,
386). He also suffers from “parental poisoning,” *“sexual
poi soning,” and “community poisoning.” (PCR384, 385). Dolan
self-reported that he had difficulty in reading and |earning,
and attended special tutoring classes. Hi s nother advised Dr.
Cunni ngham that he “was not up to par with other students.”
( PCR386, 389).

Darling had many head injures as a child, and, at tines, was
rendered unconsci ous. (PCR396-98). He was subjected to extensive
traumati c experiences of both an enotional and physical nature.
“That psychol ogical trauma ends up affecting the nmetabolism and
the architecture of the brain.” (PCR403).

In relying on Dr. Dee’'s testing, Dr. Cunningham said Darling

suffers from “significant dysfunction ... in frontal |obe
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functioning.”® (PCR407). Darling has problems with verbal
information and “renote verbal |earning.” (PCR407). Darling s
hi story indicates that he is reactive and aggressive. After
bei ng rendered unconscious after an attack with a baseball bat,
he was nore irritable, and reactive and explosive. (PCR411).
There is a significant history of alcohol dependence in
Darling’s famly. (PCR413). Darling is genetically predi sposed
to al coholismfromboth sides of his famly. (PCR414). However,
these mtigating factors did not dimnish his crimna
responsibility. (PCR421-22).

Darling s onset of alcohol and drug abuse began at age ni ne.
(PCR422). At age sixteen, he started abusing marijuana and the
al cohol abuse subsided. (PCR423). Eventually, he started to
abuse cocai ne, quaaludes, roofies, rohypnol, hallucinogenic
mushroons, and LSD. Darling self-reported that he started
getting paranoid, fidgety, and nore reactive. (PCR424). He was
using drugs during the time period of the offenses in this case.
In Dr. Cunningham s experience, defendants do not exaggerate
their drug histories. (PCR425). In addition, due to Darling s
age the tinme of the crime, 20, his brain was not fully mature.

Ner vous system devel opment and brain devel opnent continue until

6 The frontal | obes are the command and control center, the part
of the brain responsible for judgnment, inpulse control
appreciation of consequences and enpathy. (PCR408).
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age 25. (PCR432).

Darling’s parents’ interaction with himwas “toxic.” His
parents’ actions were psychologically destructive and put
Darling at increased risk for bad outconmes. (PCR440). Darling’'s
father drank on a daily basis while Darling was grow ng up. He
was a womani zer and was physically violent. (PCR446-47). The
dysfunction in Darling’s famly went back generations and
i nvol ved substance abuse, al coholism parental irresponsibility,
parental abandonnent, disrupted parent/child relationships,
prom scuity, exploitation of females, violence toward wonen.
( PCR447) .

Due to the sexual poisoning that occurred in Darling’ s
fam |y, he was unable to develop “a healthy sexuality and a way
of relating to woman in a constructive, caring sort of way.”’
(PCR484). Dr. Cunni ngham expl ai ned that the offense in this case
may have been notivated by “the malignantly evil heart and
fully-conscious volitional choice of the defendant.” (PCR485).
On the other hand, the crimnal behavior my have been the
result of “the outgrowth of damage (suffered by Darling) as
opposed to sinply a willfully, evil choice nade from a |evel

playing field.” (PCR485).

7 During his early adol escent years, Darling was in the cabaret
(where he father worked) around wonmen who were dressed very
scantily, “in G strings and topless shows.” (PCR503).
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Darling was in a gang called the Rebellion Boys. Gang

activity was very frequent in the Bahamas. (PCR512). The
conditions at the Boys Industrial School where Darling was sent,
were “brutal and traumatizing.” (PCR519). As punishnent, inmates
were put in rooms with rival individuals or the nentally ill
(PCR523-24). Eventually, Carlton Darling discontinued financial
support and Dolan “was sinply out on the streets.” (PCR476).
Al t hough Darling’s nother was unaffectionate, she would tell
Darling that she | oved himwhen he got in trouble. (PCR478).
In Dr. Cunningham s opinion, Dr. Herkov did not spend enough
time in reviewing records and interviewing Darling, in order to
“expl ore all possible biopsychosocial adverse devel opnent events
that m ght have affected [Darling s] devel opmental trajectory or
have sone nexus with the offense.” (PCR532-33). Dr. Cunni ngham
did not perform any tests on Darling; he relied on the
neuropsychol ogical testing that was conducted by Dr. Dee.
( PCR540) .

Dr. Henry Dee, clinical psychol ogi st and neuropsychol ogi st,
conduct ed a neuropsychol ogi cal evaluation of Darling in October
2003. (PCR593, 598). Dr. Dee obtained a social history and past

medi cal history® from Darling and conducted testing®for nost of

8 Darling reported he had suffered a head injury at age eight.
He fell off his bicycle and was rendered unconsci ous.
(PCR608) .

21



the day. (PCR598). He reviewed school and crinme records fromthe
Bahamas as well as DOC records. (PCR600). He reviewed the trial
testimony of Dr. Herkov. (PCR601).

Darling told Dr. Dee that his parents separated when he was
ni ne years old. He would see his father approxinately every two
nont hs, “passing on the street, and so forth.” (PCR604). Darling
reported that his father was an al coholic and abusive. (PCR605).

After fighting at school, Darling was sent to a Boys Industri al
School similar to Boot Canp.! Darling was sexual |y abused by the
Headmaster. (PCR605). He did not report the abuse because the
Headmaster was “kind to him took himto the beach, gave him
extra food, took himhone on holidays ... ” Darling believed the
Headmaster acted in a “fatherly” way. (PCR606-07). Darling s
not her was passive and his relationship with her was distant.
(PCR605). Darling believes he is slowin reading and math, but
only slightly bel ow average. (PCR606).

After leaving the Industrial school, Darling worked in
construction but did not maintain steady enployment. (PCR607).

He woul d steal food and shoplift. (PCR608). Darling started to

9 Dr. Dee admnistered inter alia, the Wechsler Adult
I ntelligence Test, the Denman Neuropsychol ogy, Neuroscale, the
W sconsin Card Sorting Task, Categories Test, Judgnent of Line
Orientation, and Test Facial Recognition to Darling. (PCR618).

10 Darling suffered a head injury at the Industrial school. He

was hit in the head with a shovel and rendered unconscious. He

subsequently suffers from headaches in the right frontal area.
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stutter or stammer at age nine; he never received speech
therapy. (PCR610). Darling reported that he started abusing
al cohol during his childhood and early adol escence. Throughout
| at e adol escence and young adul t hood, he abused drugs. (PCR611-
12). It was Dr. Dee’s opinion that Darling did not abuse drugs
or alcohol to the point where there would be any neasurable
decline in performance on testing or cerebral adequacy.
(PCR613). Darling’s difficulty in math and witing during his
early school years mght have been the first clue there was
something wwong with brain function. (PCR615). Darling did not
have consi stent nmedical care, and was not nurtured as a child.
( PCR615) .

The result of the Weschler test indicated Darling has a ful
scale 1Q of 89, in the |ow average or dull normal range. There
was no significant difference between the verbal and non-verbal
abilities. (PCR621). The Denman test result indicated a full
menory quotient of 93, consistent with the Weschler test result,
but with a discrepancy between the verbal and non-verbal of 76
and 117, respectively. (PCR626-30). Darling’ s nenory is
conparable to his general nental function. (PCR632). Darling
failed the Wsconsin Card Sorting Test and Categories Test,
tests which are designed to identify frontal |obe danmage.

(PCR627, 628, 633, 634). These tests indicate there is an

( PCR608) . 23



i npai r nent in frontal | obe functioning, “frontal | obe
syndrone. " (PCR635, 639).

Dr. Dee never reviewed Dr. Herkov's report. (PCR642). Dr.
Dee believed the abuse and neglect that Darling experienced in
his chil dhood had nothing to do with the conclusions about his
neuropsychol ogi cal testing. (PCR643). Dr. Dee stated that
frontal | obe damage creates a substantial inpairnment in the
ability to conformone s conduct to the requirenents of the |aw
(PCR681-82). Dr. Dee opined that frontal |obe damage shoul d
constitute a statutory mtigating factor. ((PCR682).

Jani ne Arvi zu, a quality assurance consultant wth
Consol i dated Techni cal Servi ces, I nc., performs quality
assurance audits and data quality assessnents of | aboratories.
(PCR703-04). In reviewing the controls wused in this case
regarding DNA testing, Arvizu noted that only positive controls
were wused, not negative controls, which is “absolutely”
required. (PCR722). She said the FDLE | aboratory did not have a
quality assurance program in place when the testing was
perfornmed. (PCR726). Ms. Arvizu admitted she was not a DNA
expert and only had “lay know edge” of DNA techniques. Her
assessnment was |limted to whether good |ab practices were

foll owed. (PCR778, 1173). Ms. Arvizu also conceded she was not

11 Dr. Dee admtted this diagnosis is not based on the
Di agnostic Statistical Manual. (PCR639).
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qualified to question the DNA results. (PCR1173).

After lunch the third day of the evidentiary hearing, the
State provided <collateral counsel wth seventy pages of
docunments: the standard operating procedures for the FDLE |ab
regardi ng DNA- RFLP testing, and procedures for detection of RFLP
and DNA. (PCR946). Collateral counsel had filed public records
requests pursuant to Chapter 119 for these docunments. (PCRO47).

After a hearing during which Jim Martin from FDLE appeared,
collateral counsel was provided the 2001 quality nmanual
(PCR947). However, this manual was not the one in effect at the
time of the nurder. (PCRO47). Therefore, counsel requested
perm ssion to re-open their case in chief in order to allow M.
Arvizu to review the docunents and revise her testinony based on
the new docunments. (PCR949). The State advised the court that
when Ms. Arvizu testified the previous day she had not received
t he appropriate docunents. David Baer from FDLE went back to the
| ab, found the docunments on his |aptop and printed them out for
her. (PCR949-950). Col | ateral counsel said Ms. Arvizu would
need a matter of weeks to review the documents. (PCR951). The
trial judge suggested recessing to allow Ms. Arvizu to review
t he new docunents. (PCR951). Ms. Arvizu said she could not
conplete her review even if she worked all night. (PCRA52). The

court recessed at 2:15 p.m and told Ms. Arvizu that she coul d
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go to FDLE and ask questions of the analysts so that she did not
have to reconstruct the entire process. (PCR954). Court woul d
resume at noon the next day. (PCR954). The trial judge then
call ed FDLE to make sure Ms. Arvizu would be able to conduct an
investigation at the facility. (PCR955). Def ense counsel
acconmpani ed Ms. Arvizu (PCR956). The clerk nade copies of Ms.
Arvizu’'s docunments that had already been introduced into
evi dence. (PCR956-57).

Ms Arvizu returned to the stand the next afternoon to
suppl ement her testinony after reviewing the FDLE docunents.
(PCR1142). She was at the FDLE lab from 3:00 to 6:00 p.m the
previ ous day and again that nmorning until 11:30 a.m (PCR1142-
43). After receiving the nmanuals from FDLE at noon the day
before, she made a |ist of additional docunents she wanted to
see. The lab was able to provide about two-thirds of the
records on cases. (PCR1114). Arvizu received the parts of the
gqual ity manual referring to DNA, but not the general procedures.
(PCR1145). She did receive the conplete “RFLP SOP” nmanual
(PCR1145). Arvizu was unable to deternmine the shelf life of the
reagent used in 1997. (PCR1146). FDLE was not able to provide
the quality control data of the suppliers of the DNA standards
used in this case (PR1148). She did receive the record of

testing for the restriction enzyme and the manufacturer | ot
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records. (PCR1149). She received the gel test results,
i ncludi ng autorads used for the analytical gels in this case.
(PCR1149). FDLE was not able to produce the annual check of the
cal i brated thernoneter. Arvizu testified that David Baer was
very helpful in obtaining all the records she requested, and
admtted that it is very difficult to produce the detailed
records froma case eight years prior. (PCR1150).

Arvizu requested records of the pipettor calibrations.
(PCR1150), sequence of the probes in this case, and record of
menbrane stripping, and received them all. (PCR1151). Arvizu
al so received the match wi ndow criteria docunent. (PCR1155).
The nost serious unavailability of records was the electronic
records, i.e., the scanning of the autorads. (PCR1151). The
lab did not keep the digital imges. (PCR1152). An independent
party woul d be unable to reconstruct and assess the validity of
the call in the absence of the electronic data. (PCR1155).

Arvizu's audit of FDLE was not conplete. (PCR1157). The
trial judge then told Arvizu that:

[t] he purpose for which this testinmony is
being offered is to lay the foundation for
an argunent that the attorneys did not
provi de effective assistance of counsel. So
the question for this witness is not the
conduct of a conplete site review of the
Fl ori da Departnent of Law Enforcenent, it’'s
whet her or not she has sufficient evidence
to answer questions that would lay the

foundation for that argunent.
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(PCR1162) . Wth that in mnd, the judge asked Arvi zu whet her
she was able to provide that information. (PCR1162). Arvizu
responded that she had not | ooked at everything and “sone of it
just sinply doesn't exist.” (PCR1163). What should have been
rai sed at trial was that:

[t] he | aboratory docunentation with respect

to sanple integrity was not of appropriate

pedi gr ee. That i's, t here wer e

i nconsi stenci es and m sl abel i ngs associ at ed

with very crucial sanples, and that |ends a

degree of uncertainty to the work purported

out by the laboratory. They sinply did not

have a robust, effective assistance for

ensuring that unbroken |link between evidence

sei zed and results reported.
(PCR1163). Arvizu found nothing to suggest the DNA bel onged to
anyone other than Darling. (PCR1164). What Arvizu was doi ng was
goi ng through the procedures manual to determ ne whet her FDLE
conplied with their own policies and procedures. (PCR1165). In
her opinion, FDLE failed to conmply with their own procedures and
protocols. (PCR1165). The DNA testing nmethod used was
scientifically accepted in 1997. (PCR1173). VWhat Arvizu
guestioned was whether the interpretation of the results was
valid. (PCR1173). The trial court then observed:

THE COURT: As | understand your expertise,

what you're saying is that you're not able

to testify whether it was or not because

you’' re not a DNA expert?

THE W TNESS: That's correct.

THE COURT: But you are the expert on the
28



docunent ati on.

THE W TNESS: The quality control practices.
THE COURT: Quality control practices of the
docunent ati on. So what you are testifying
to is as to the quality control and
docunmentation that you are saying is not
sufficient for you to be able to reconstruct
the scientific test results?

THE W TNESS: That’'s exactly correct.

THE COURT: Whi ch you are not qualified to
guestion?

THE W TNESS: That's correct.
(PCR1173) .

Arvi zu engaged in training and speaki ng engagenents on how
to discredit crine labs. She recently presented a talk entitled
“Warrior for the Defense. New Strategies” with a sub-title
“Crinme Labs. Can you Trust ThenP?” to the National Association
of Crim nal Defense Lawyers (“NACDL”). (PCR1176). She wote an
article for the NACDL titled “Shattering the Mth. Forensic
Laboratories” in 2000(PCR1177). That was the first article she
had witten for defense attorneys. (PCR1178). Arvizu did not
know of anyone attacking the forensic side of DNA analysis
t hrough quality assurance prior to 2000; however, she was
avai lable in 1996 or 1997 to review | ab records. (PCRL179, 1201)

Arvizu's first forensics reports were in the 1999 tine frane.

(PCR1179). The first tinme she testified in Florida was in March
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2001 after the article for the NACDL. (PCR1181). Arvizu charges
$150/ hour and had worked approximtely forty-four hours invested
in the case. (PCR1195).

Davi d Baer, FDLE DNA | ab analyst, testified about Darling’ s
DNA results in the 1998 trial. (PCR1207). He had been with FDLE
since 1979. (PCR1216). Baer’s proficiency is tested twice a
year. He has al ways perforned satisfactorily. (PCRL207). Audits
of the FDLE |l ab are regularly perforned by the Anerican Society
of Crime Laboratory Directors (ASCLD), the DNA Advi sory Board,
and SWGDAM (PCR1208). There is an internal audit every year
and an external every two years. Every five years there is an
ASCLD audit in order for the lab to retain accreditation.
(PCR1209). An external audit was conducted by Metro-Dade Crine
Lab on January 23, 1997. This was the audit closest in tinme to
Darling’s DNA |lab testing. (PCR1209). The one recomendati on
was to have calibration logs for tenperatures and a nore clearly
defined quality assurance person within the |ab. Baer was the
person who performed nost of the quality assurance duties.
(PCR1210). Arvizu was the first quality assurance expert hired
by the defense that had come into the lab to collect records.
(PCR1217). Baer did not recall quality assurance ever being
raised as a trial i1ssue before this case. (PCR1218).

Baer had no doubt the DNA from the sperm fraction in the
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sanple he tested matched Darling s DNA. (PCR1218). Baer entered
Darling’s DNA into CODI'S, and it matched two ot her sanples from
Darling: one from Ft. Lauderdale and the other was the sanple
DOC obtai ned from Darling when he was convicted. (PCR1220).

FDLE is accredited by ASCLD Accreditation Board which
reviews all procedures and docunentation in the |ab, conducts a
case file review, inspects the labs, interviews analysts, and
deci des whether the lab nmeets their guidelines. FDLE received
accreditation in 1990, and again in 1995. (PCR1211). The
internal audit closest in time to Darling’ s DNA anal ysis was
Novermber 21, 1996. (PCR1212).

There is no way to save the electronic files which Arvizu
conpl ai ned about. (PCR1213). They save the original film and
printouts. Arvizu had the printouts which were introduced at
trial. (PCR1214).

The trial court allowed Arvizu to file a supplenental report
after she reviewed all the docunments from FDLE. (PCR84, 118,
1580-85). On May 7, 2004, collateral counsel presented another
list of docunents Arvizu wanted to review. (PCRL13). Collatera
counsel acknow edged that Arvizu is not a DNA expert and could
not render an opinion as to whether a given unknown sanple
mat ched or did not match a known sanple. (PCR114). She was,

however, qualified to speak to | ab procedures. (PCR115).
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Dr. David Frank, a psychiatrist, evaluates and treats
mentally ill inmates for the Departnent of Corrections. (PCR797-
98). He reviewed a vast ampunt of background material on Darling
and conducted a psychiatric evaluation on March 31, 2004.
( PCR799- 801) .

Dr. Frank determ ned that Darling was conpetent and sane at the
time of trial. Moreover, he denonstrated good know edge of the
| egal system (PCR805). Dr. Frank saw neither an extrene
enotional disturbance in Darling nor a situation where Darling
could not appreciate the crimnality of his conduct. (PCR806,
807). Darling did have a history of substance abuse, below
average intelligence, and a personality disorder, i.e., anti-
soci al personality disorder. (PCR806, 815). Darling showed the
signs of conduct disorder, a precursor to anti-social
personality disorder, before the age of fifteen. (PCR 815).
Darling bullied people, would threaten or intimdate, initiated
fights, used weapons, stole a purse at age fourteen while
confronting the victim comitted vandalismin the fifth grade,
lied to obtain goods, and stayed out at night. (PCR 815-16). He
stole his mother’s car one tinme and crashed it. (PCR 817).
Darling’ s juvenile record also supported conduct disorder.
(PCR817). Darling had repeated arrests and crimnal acts in the

Bahamas. (PCR818). The records in Exhibit #2 showed Darling
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deni ed physical or sexual abuse. (PCR820).

Dr. Frank reviewed Dr. Dee’s report and observed that the
| atter never gave a diagnosis. (PCR831). Dr. Dee referred to
impul sivity, which is part of the anti-social diagnosis.
(PCR832). Aggressiveness is also part of anti-social. (PCR833).
Dr. Dee’'s facts fit a diagnosis of anti-social personality.
(PCR833, 836). Dr. Dee referred to head injuries; however, head
injuries do not cause frontal | obe inpairnment: brain damage
does. (PCR832, 875). Headaches are not a sign of brain damage
because the brain has no pain nerves. (PCR875). Dr. Frank did
not find a marked change as Dr. Dee found. Dr. Frank said
Darling’s anti-social behavior showed a gradual process.
(PCR834) . It was certain that if someone repeatedly hit a
person, that person would becone irritable. (PCR834). Dr. Frank
did not notice Darling stuttering. To the contrary, he noted
that “he speaks quite well.” (PCR835). People stutter because
t hey are scared. Stuttering after someone beats you woul d be
expected. (PCR835). Darling exhibited better speech than Dr
Frank woul d expect froma person with an | Q of 84-90%. (PCR835)

Dr. Frank did not find anything to support Dr. Dee’'s
position that Darling was doing fine one day and suddenly

started getting into trouble. Darling was punished by his

12 The intelligence tests given by Dr. Herkov and Dr. Dee were
relatively consistent. (PCR869).
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father for various ni sbehaviors which were continuous. (PCR835-
36) . There was no nmarked event which changed Darling’s
behavi or. (PCR836). Darling was able to plan ahead. (PCR836).
Dr. Dee said Darling was “disinhibited;” however, his crines
were calculated and had limtations. (PCR837). Using a pillow
to nuffle the fatal gunshot to his victim showed planning.
(PCR837). Having a gun in the first place showed the rape and
mur der was not an inmpul sive act. (PCR3868).

Dr. Frank disagreed with Dr. Dee’s assessnent of Darling s
performance on the Wsconsin Card Sort. (PCR838). Dr. Frank
associ at ed poor performance on the test with “increased risk of
actually getting caught, not with |ow violence.” (PCR838). Dr.
Frank’s analysis was supported by a paper by the Anmerican
Psychi atric Association, the same organization that publishes
the DSMIV-TR. (PCR839). The Wsconsin Card Sort does not
concl usively show brain damage. |t shows sonmeone’s ability in
sorting cards. (PCR864). None of Dr. Dee's testing showed
“disinhibition.” (PCR840). Dr. Frank also dispelled the nyth of
Phi neas Gage. (PCR841-42). Gage’'s frontal |obes were damaged in
an accident, but there never was violence or crimnal behavior
as a result. (PCR843-45). Darling is able to control his
behavior very well, as exenplified by his jail behavior. Wen

he is subject to getting caught, he can control his behavior

34



(PCR845). He was never violent with his nmother or girlfriend.
Mcl ntosh described Darling as a dependabl e person, i.e., able to
pl an. He was always controlled around his friends. (PCR846).
There was no evidence of explosive behavior toward his friends
or famly. (PCR849). Darling can inhibit his behavior. (PCR350)

Dr. Frank found no new mtigating circunmstances, even
considering Dr. Cunningham s “poisoning” list. (PCR847). Dr .
Frank did not <consider Darling’s school performance as a
| earning disorder. Performance was consistent with 1Q
(PCR848) . Dr. Frank did not see evidence of brain damage
al t hough there were several head injuries. (PCR848). Most of
the head injuries were attributable to Darling s reckless
di sregard for hi msel f and ot hers. ( PCR848) . The
“neuropsychol ogical deficits” were better explained by a
di agnosi s of anti-social personality disorder.(PCR849). Being
physi cal |y abused increases the chance of a person progressing
from conduct disorder to anti-social disorder. (PCR866).

Dr. Frank found no signs of alcohol dependence in Carlton
Darling s background. It was al cohol abuse. (PCR851). O her
factors listed by Dr. Cunni ngham were either cunul ative or not
mtigating (teen onset poly-drug dependence). (PCR852-856). Dr.
Cunni ngham “expl oded” a few aspects of Darling’ s |ife which were

“repeated over and over again in a different way.” (PCR871). The
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fact that Darling’s nmother slept in the same roomw th him was
nore cultural than a lack of boundaries. (PCR856). Dr. Frank
considered it a positive thing because the nother’s vigilance
during Darling’s early teens could have prevented or del ayed
anti-social behavior. (PCR857). Whet her there was sanctioned
police brutality in the Bahamas my or may not have been
mtigating. Sonetimes persons with personality disorders
perceive events in prison differently. (PCR858). Darling never
reported being brutalized. (PCR859).

Dr. Frank reviewed Dr. Herkov's MWl test results. To Dr.
Frank they seenmed invalid, but Dr. Herkov is the expert on MW
testing, so his interpretation would be controlling. (PCR860-
61). A very experienced psychologist like Dr. Herkov woul d be
able to adjust test scores to conpensate for exaggeration.
(PCR862). Dr. Herkov's WAIS-R results were consistent with Dr.
Dee’s. (PCR863). All the MWI tests had an elevated “F” scale
showing that Darling was faking to appear bad. (PCR963).
“Faking bad” is ~consistent wth antisocial personality.
( PCR876) .

Dr. Frank reached a different opinion fromboth Dr. Dee and
Dr. Herkov. (PCR871). Psychology is not an exact science, and
differences of opinion do not necessarily invalidate another

expert’s opinion. (PCR870-71). Darling showed no synmptons of
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post-traumati c stress syndrone. (PCR873).

Francis lennaco, trial attorney for Darling, was appointed
as co-counsel to M. LeBlanc. (PCR959). | ennaco has a | ot of
education in the sciences, so he focused on the scientific
portions of the trial. (PCR959). | ennaco practiced crimnal
def ense for seven to eight years before this case. He was Chief
of one of the felony divisions at the Public Defender office.
(PCR960) . He had conducted approximately 35-40 felony jury
trials at the time of Darling’s case. (PCR961). | ennaco had
worked with Don West, preemnent capital attorney, on one
capital case. (PCR 962-63). lennaco considered Darling s case a
good guilt phase case, and thought the judge should have granted
a judgnent of acquittal. (PCR965, 976). |ennaco deposed David
Baer, the DNA | ab anal yst, and “nothing junped out” at himas a
glaring problem (PCR969). The attorneys knew Darling had an
affair with the victim (PCR969, 970). Darling even wote a note
for the attorneys during trial that said:

| have known Grace for six nonths and been

sexually active with her for about two

nmont hs of f and on because of her boyfriend.
(PCR973, 1027). This know edge affected the way I|ennaco
approached the DNA evidence. |If Darling had indicated he never
had sex with the victim then they would have attacked the

evi dence because it would have had to have been wrong. But
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since he admtted to it, they could still attack the evidence,
but not spend “nonths of time banging our head against the
wall.” (PCR974). Trial counsel noved for a DNA expert, but then
decided not to attack the DNA results. (PCR975). They knew
Darling had sex with the victim and DNA is very difficult to
successfully attack, particularly when the DNA alnost certainly
bel onged to Darling. (PCR975).

There was no reason to attack the DNA when they had a
perfectly valid defense. (PCR975). The fingerprint on the
lotion bottle was easily explained because they lived in the
sane apartnment buil ding and knew each ot her. (PCR976).

The mtigation investigation was conducted by attorney
LeBl anc and investigator Barbara Pizarroz. Pizarroz went to the
Bahamas to interview the famly, obtain nmedical and school
records, obtain a crinmnal history, and look at all his files.
(PCR978) . Darling s basic history was that he lived with his
not her and had an abusive father who also abused alcohol.
Dar | i ng abused drugs and al cohol, had been in trouble in school,
and was sent to reform school. (PCR982). Darling’ s father hit
himwi th a pipe, and Darling sustained a head injury. (PCRI83).

| ennaco was not involved with the mtigation, so his
recollection was mainly from hearing the testinony. (PCR983).

LeBlanc testified that he is capital-qualified to defend
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death penalty cases. (PCR1020). He attends “Life Over Death” or
“Death is Different” every year. He practices 100% cri m nal
def ense. (PCR1021). At the time of the hearing, LeBlanc was
working on his 40'" or 41% honicide case. He had two clients on
death row. He had successfully defended against the death
penalty nunmerous tinmes. In two cases in which the State was
seeking the death penalty, the jury returned verdicts of
mansl aughter. (PCR1022). LeBl anc requested co-counsel, an
investigator, and a nental health expert be appointed in
Darling s case. (PCR1024, 1028). The investigator he requested
had worked for the public defender in capital cases and was
famliar with what was needed to prepare for a penalty phase.
(PCR1024) . The investigator went to the Bahanmas and spent
several days interviewing famly nmenbers and neeting with the
dean of Darling’ s schools. She nmet with Darling s father,
girlfriend, sister, and nother. She conducted a conplete
background investigation and met wth Darling on numerous
occasi ons. (PCR1025). LeBlanc also spoke with famly nmenbers and
was aware of Daring s background. (PCR1030). The attorneys
di scovered nore fromfamly nenbers than fromDarling who seened
to be enmbarrassed by his past. (PCR1031). Darling mentioned
that he was abused, possibly sexually, by someone at a school

dormtory of a youthful offender facility. (PCR1031). LeBlanc
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requested costs to bring witnesses fromthe Bahamas, including
Carlton Darling. (PCR1032). They did not have tinme to purchase
the tickets in advance, so they had to reinburse the w tnesses.
As to Carlton Darling:

[a]t some point during the week of the

penalty phase just, | don’t know if refused

is the right word, but did not show up as we

had expected himto.
(PCR1032). Carlton’s testinmony would have been a significant
part of the mitigation, and LeBlanc expected himto cone to the
trial. (PCR1032). LeBl anc could not recall specifically why
Carlton did not appear; however, he believed that Carlton had a
new wife and child and did not want to conme forward. Carl ton
realized that the attorneys

[w]eren’t intending necessarily to enbarrass

him but that we m ght denonize himin front

of the jury and portray his as an al coholi c,

and | think at that point he was reluctant

to come forward to have hinself presented

t hat way.
(PCR 1033). They begged Carlton to conme. (PCR1033). They
expected himto cone, but “he sinply didn't get on the plane.”
(PCR1048). Ms. Smith, or one of the famly nmenbers who did cone
to the trial, called Carlton and he never got on the plane
(PCR1048). When Carlton did not appear, the attorneys presented

the evidence through other wtnesses: through Ms. Smth,

Darling’ s nother; through Ms. Clear, the nother of Darling’s
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child; and through Darling’s sister. The sister and nother were
quite aware of Carlton’s physical and al cohol abuse. (PCRL034).

Everything that was to conme in through Carlton about the honme
life was presented through the testinony of the sister, nother,
or Dr. Herkov. (PCR1037).

LeBlanc hired Dr. Herkov because he was recomended by
anot her capital defense attorney and was on the |ist of experts
provided at “Life Over Death.” (PCR1029). Dr. Herkov reviewed
docunents, interviewed Darling, and conducted tests as item zed
in his billing records. (PCR1038). |If Dr. Herkov had nmade a DSM
di agnosi s of anti-social personality disorder, LeBlanc would not
“want to throw that to the jury as a diagnosis.” (PCR1039).
LeBl anc nade notes of all the mtigation presented to the trial
judge, including age as a statutory mtigator (CPR1035, State
Exhibit 7). They presented evidence of twenty mtigating
ci rcunst ances. (PCR1037).

Darling was always a perfect gentleman with his attorneys.
He was wel | -spoken, cared for his famly, and was interested in
the preparation of his defense. (PCR1039). Between the guilt
and penalty phases, Darling asked to dismss his attorneys
because “sonmeone at the jail told him he needed to do that.”
LeBl anc and |l ennaco talked to Darling and continued to represent

him Darling even asked themto do his appeal. (PCR1040).
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LeBl anc obtai ned pernission to obtain a DNA expert and to
pay him nore than the standard fee; however, when Darling
adm tting having an affair with the victim it seenmed pointless
to challenge the results through a DNA expert. (PCR1045).
Li kewise with the fingerprint on the lotion bottle: Darling
adm tted being in the apartnment and having sex with the victim
which would explain his prints. (PCR1045). They made a
strategic decision not to challenge the fingerprint exam ner

(PCR1054, 1056).LeBlanc’s general strategy for the penalty phase

was to:
[p]resent ny client as a good human being in
alnost any <case and to present other
w tnesses as the denons that caused himto
create whatever sort of behavior he’'s n
trial for, but |I don’t think in general |
ever make it a policy to denonize ny client
in front of the jury.

( PCR1060) .

Carlton Darling s deposition in the 1998 trial was admtted
over objection. (PCR1137-1139). The purpose of the deposition
was to inpeach the testinony of LeBlanc and |Iennaco. The
State’s objection was that LeBlanc and |ennaco were never
guesti oned about the deposition which was not introduced until
after their testinmony. (PCR1138). The deposition was not part
of the 1998 trial record, nor was it listed as an exhibit for

the evidentiary hearing. (PCR1138). The State argued it was
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i nproper i npeachnent. (PCR1139). The trial court allowed the
evi dence but cautioned collateral counsel that they not only
violated the discovery rules but also failed to confront the
wi tnesses with the deposition as inmpeachnment. (PCR1140).

Tony Moss, the fingerprint exam ner who testified at
Darling’s trial, was qualified as an expert in |atent
fingerprint identification. (PCRL065). Collateral counsel noved
to exclude M. Mpss as a witness because they were not provided
negati ves of the photos of the fingerprint on the lotion bottle.
(PCR1091). The trial judge told the State to secure the
negatives and bring themto court the next norning. The State
conplied, and the negatives were introduced into evidence.
(PCR1093-94). The judge denied the defense request to excl ude
Tony Moss. (PCR1095). Collateral counsel requested tinme for
their expert Mervin Smth, to review the negatives, and advi sed
that Smth was in the Virgin Islands. (PCRLO97). The trial judge
told collateral counsel they could re-open their case for Snmth
to testify, and set a hearing date. (PCR1097).

Moss t hen expl ai ned t he process of fingerprint
identification and how he identified Darling s print on the
lotion bottle. (PCR1112-17). Moss showed the trial judge 15
points of identification and opined that the print on the l[otion

bottle was that of Darling. (PCR1119). Moss originally found 20
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points of identification using his magnifying gl ass. Moss
brought his “conparater,” a machi ne which enlarges fingerprints
to court and said that he would identify all 20 points of
conparison for the court if he could bring in the conparater and
have a little time. (PCR1119-21). Mss had never nmade a m st ake
in fingerprint identification in nineteen years. (PCR1124).

The hearing reconvened on May 3, 2004. Mervin Snmith, the
defense fingerprint expert was present in the courtroom
Col | ateral counsel represented that Smth could not say whet her
or not there was a match. Smith had reviewed the negatives
provi ded by the State, but he needed an enlargenent in order to
exam ne the prints. Counsel then stated:

Where | think we're at now is a — is not

support for claimof ineffective assistance

of counsel with regard to failure to obtain

an expert with regard to fingerprints, where

we're at is still at what we contend is a

di scl osure viol ation.
(PCR77). The trial court found there was fault on both sides as
to the disclosure, but there was no bad faith on the part of
either side. (PCR80). The court decided the proper renmedy was
to recess the hearing until Smth could obtain the enlargenents
of the negatives he needed. (PCR81). Smith told the court
exactly what he needed in order to conduct an exam nation.
( PCR90) .

The court reconvened on May 7, 2004. Col I ateral counsel
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advi sed the court that the State had provided everything Smith
required, but that they were not calling him as a wtness.
(PCR112). Coll ateral counsel st ated:

MR GRUBER: ...And | - I'm not going to

proceed wth further testinony on the

matter. And, um |I—+'m not sure how nuch |
have to say in that regard, but | —

THE COURT: I don’t know that you have to
say anynore. We have the deposition in
evi dence. |’ve read it. And, basically,

hi s opi nion was inconclusive. He was not in

a position to say anything one way or

anot her.

MR. GRUBER: | don’t —

THE COURT: |Is that a fair representation?

MR. GRUBER: Yes, sir.
(PCR112). The State renewed its objection to the deposition of
Smth being admtted since the State had no opportunity to
cross-exam ne the w tness. (PCR112-113, 687, 787).

Taxi Robbery/ Christoper Smth Proffer. When col | ateral

counsel was outlining his case for the judge, he stated that he
subpoenaed the attorney in the “taxi robbery” case, Chris Smth.
(PCR697). The State objected to the |late disclosure of Smth.
The State had not received the wtness’ nane, although the
Assistant State Attorney’'s secretary said she just received a
suppl enmental witness list at the office. (PCR698). The State

asked the court to exclude the witness. (PCR698). Coll ateral
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counsel stated that:

[wWe would be entitled to call him w thout

any notice at all at this point, just
straight as rebuttal to what the State has
br ought up.

(PCR698). Smith was being called to testify he entered a plea in
t he taxi robbery case w thout knowi ng there were pending capital
charges. ™ (PCR699). The State responded that there was nothing
to rebut insofar as the nerits of the taxi robbery, so Smth's
testimony was not relevant. (PCR701). The trial judge said he
would not rule on the State's objection. (PCR701). The issue
was | ater addressed and the request for Chris Smith to testify
in the defense case-in-chief denied. The trial judge said M.
Smith could be called in rebuttal (PCR789).

Col | ateral counsel later asked for clarification of the
trial court’s ruling as to “why Chris Smth is only allowed to
be called as a rebuttal witness.” (PCR896). Counsel argued that
the testinmony of Chris Smth, trial counsel in the *“taxi
robbery” which was used as a prior violent felony in aggravation

of Darling’s mnurder case, was relevant to the ineffective

13 Darling raped and nurdered Ms. Mynarczyk on October 29, 1996.
He robbed and shot a taxi driver on Novenber 7, 1996. On Apri
3, 1997, He pled to the taxi charges - Carjacking with a Deadly
Weapon, Robbery without a Deadly Wapon, and Aggravated Battery
with a Deadly Wapon - and was sentenced to three concurrent
sentences of ten years, six nmonths on April 4, 1997. He was
indicted in the nmurder case on June 12, 1997, and arrested on
t hat charge August 29, 1997.
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assistance claims in the nmurder case. (PCR896). Col | at er al
counsel’s theory was that trial counsel in the nurder case had a
duty to investigate the underlying crimes used as aggravating
circunstances. (PCR897). Because counsel never contacted Chris
Smith for input on the underlying felony, they were ineffective.
(PCR897). Because counsel failed to nove to withdraw the plea
in the taxi robbery case, they were ineffective. (PCR897).
Trial counsel in the murder case should have asked to be
appointed in the taxi robbery case for purposes of filing a Rule

3.850 notion. Darling filed the notion pro se, was granted an

evidentiary hearing,™ and the notion was denied. ( PCR898) .
Col | ateral counsel admtted the claimwas not specifically pled
in Darling’ s Rule 3.851 notion, but that the State had agreed to
a hearing on penalty phase ineffective assistance of counsel

(PCR899) . The State objected to this characterization, and
repeated that the issue now presented to the court was never
addressed in the pleadings. (PCR900). Furthernore, coll ateral
counsel had just given the State a package of materials
regarding the taxi robbery. (PCR900). The State pointed out

t hat Judge MacKi nnon ruled in the post-conviction proceedings in

the taxi case that Darling was not entitled to an attorney, and

14 The evidentiary hearing was October 8, 1997. (PCR899). Darling
filed a nmotion for counsel on August 19, 1997 (PCR929). The
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denied relief because [arling entered into a voluntary plea
agreenment after a full confession. (PCR900).

The trial judge agreed that the post-conviction proceedi ngs
in the taxi case were outside the claims made in the nurder
case. The judge al so noted:

We’ ve had a year run up to this hearing, and
this claim of ineffective assistance of
counsel for failure to seek to set aside a
prior conviction is not found in these
clainms; and even construing clains that are
here broadly, it’s outside the pleadings.

(PCR902). The judge then said he would allow M. Smth to be
called in rebuttal if there was any claimto rebut. (PCR902).
Col | ateral counsel then requested to be able to proffer Smth’s
testimony, which the trial court allowed. (PC903).

Chris Smth testified that he was appointed to represent
Darling on charges of Carjacking, Attenpted First-degree Mirder,
and Arnmed Robbery. (PCR905). Smth filed a notice of
appearance, demand for discovery, statenment of particulars, plea
of not guilty, and request for jury trial on February 10, 1997
(PCR907) . Darling pled guilty on April 3, 1997, to |esser-
i ncluded offenses and was sentenced to 126 nonths. (PCR909).
Smith was not aware Darling was a suspect in a first-degree
mur der case. (PCR910). However, he knew Darling was pending

extradition to the Bahamas. (PCR910).

notion was denied on August 27, 1997 (PCR929).
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Darling confessed in the taxi case. Smth considered filing
a notion to suppress the confession; however, the plea offer was
made before he pursued the notion. (PCR913). Smth was aware
Darling had consumed cocaine the night of the taxi robbery.
(PCR914). Darling never said he didn't know what he was doi ng,
but he did say he was “high.” (PCR914). Smith would have
chal | enged the robbery case if he had known it was going to be
used as an aggravator in a capital case. (PCR915). Tri al
counsel in the nmurder case, LeBlanc and |ennaco, contacted Smith
about the taxi case, but it was after the Rule 3.850 hearing in
the taxi case. (PCR915).

Darling’ s objective in the taxi case was to obtain a
sentence under ten years, hopefully eight years. The origina
offer was fifteen years. The day of the plea hearing, the State
of fered ten. (PCR922).

The facts of the taxi case were as followed: the police
received a tip that Darling commtted the attenpted
mur der/ carjacking and would be at an apartnment conpl ex. The
police saw Darling and called his nane. Darling dropped a
baggi e of marijuana. The police found a gun on himthat matched
the gun used to shoot the taxi driver. Darling confessed.
(PCR927) . The taxi driver, M. Geraldo, survived and was

available to testify even though he was a reluctant wtness.
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Ceraldo testified at the penalty phase of the murder trial.
(PCR928). Smith knew the State could carry their burden. Judge
MacKi nnon, in her 3.850 denial, found the evidence was
overwhel m ng. (PCR932-33). The State had an eyew tness who told
police where Darling lived, the gun found on Darling natched the
ballistics of the bullet in the victims head, and Darling
confessed. (PCR942).

At the tinme Smth represented Darling, he was not aware of
any capital case or nurder investigation. (PCR934). Darling did
not advise Smith there m ght be nurder charges, just that he was
facing extradition to the Bahamas. (PCR935). No one from the
State Attorney’'s Ofice told Smth that Darling was being
i nvestigated for nurder. (PCR 938).

The testinmony of LeBlanc and |Iennaco was proffered on this
subj ect. lennaco was aware of the taxi robbery conviction. He
“absolutely” investigated that prior violent felony because it
was a “huge concern.”(PCR1011). The attorneys |ooked into
whet her they could set aside the plea or nove to wthdraw the
pl ea. (PCR1011). The plea in the taxi robbery case was entered
in April 1997, LeBlanc was appointed to the nmurder case in
August or Septenmber 1997, and the notion for |ennaco as co-
counsel was granted the end of October. (PCR1011, 1013).

| ennaco could find no way to challenge the plea. (PCR1011,
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1016). The taxi robbery occurred after the nurder, and |ennaco
| ooked into whether that could be considered a “prior”
conviction. He argued in the penalty phase that the robbery
shoul d not be considered a “prior” conviction. (PCR1012). He
also challenged the aggravating circunstances of *“cold,
cal cul ated” and “hei nous, atrocious” and prevented the State
from presenting evidence on those two aggravators. (PCR1013).
Chris Smth is an excellent |awer. | ennaco is “pretty
sure” he talked to Smth. (PCR1012). | ennaco was not aware
Darling filed a Rule 3.850 notion which alleged M. Smth was
i neffective. (PCR1013). However, if there was a hearing on the
notion and appeal, he would think he would have been aware of
it. (PCR1014, 1016). If the nmotion were conpletely frivol ous,
| ennaco woul d not have intervened. (PCR1017). During a recess,
| ennaco pulled his file and found the file on the taxi robbery
case. He had the post-conviction notion and the State’'s
response together with handwitten notes as to why he did not
think it was something they could successfully attack

( PCR1019) .
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SUMVARY OF ARGUMENTS

Claim |: The portion of this claim based on Ake v.
Ckl ahoma, is procedurally barred. Trial counsel were not

ineffective in the penalty phase. Counsel hired a mtigation
investigator who traveled to the Bahamas to investigate
Darling s background and interview famly nmenbers. Darling s
conplete history was presented to the jury. The evidence
presented at the evidentiary hearing was cunul ati ve.
Furthernmore, the fact Darling has anti-social personality
di sorder, belonged to a gang, escaped from prison, was a
juvenil e delinquent, and lied, cheated and stole his way through
his juvenile years, would not present Darling in the positive
[ight trial counsel strived to present.

Claim I1: This issue was not raised in the Rule 3.851
notion and is not reviewable. Whether counsel in the prior
conviction was ineffective is |likewise not reviewable in this
case. In addition to the procedural bars, the issue has no
merit. The trial court allowed a proffer on this issue which
showed trial counsel was not ineffective for failing to
chall enge the prior violent felony. M. lennaco investigated
the case and the plea and found no way to challenge the prior
case. The evidence in the prior violent felony, the carjacking

and attenpted nurder of a cab driver, was overwhel m ng.
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Claimlll: The trial court did not abuse its discretion by

excluding the testinmony of Christopher Smith, Darling s attorney
in a prior-violent-felony case, the taxi robbery. The issue was
not raised in the Rule 3.851 notion and was not properly before
the court. The trial court allowed a proffer. Col | at er al
counsel was trying to raise ineffective assistance of counsel in
the prior violent felony, an issue which was ruled on by anot her
judge in that case and appealed to the Fifth District Court of
Appeal . This is an attenpt to re-litigate an issue which is
procedural |y barred.

ClaimlV: The trial court did not abuse its discretion in
ruling on the public records requests. Janine Arvizu requested
nunmerous technical docunents from FDLE, sonme of which FDLE
personnel could not decipher exactly what was requested unti
Ms. Arvizu went to the actual | aboratory. Docunents then were
provi ded and she was allowed free rein. Sone of the docunents
sinply did not exist. Ms. Arvizu was allowed to recess and
resume her testinmony after view ng docunents, and to file a
suppl enental report. Darling never asked the trial court to
file an anended point, and this issue is procedurally barred.

Cl aimV: Counsel was not ineffective for failing to hire a
gqual ity assurance analyst to challenge the DNA results. First,

Ms. Arvizu did nothing nore than audit the |lab as to policies
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and procedures. She was not qualified to give an opinion on
whet her the DNA results were accurate. There was no question
the DNA results were accurate: Darling told his attorneys he
had an affair with the victim David Baer, the DNA anal yst at
Darling’s trial, had never failed a proficiency exam The FDLE
| ab was accredited and passed both internal and external audits.
Trial counsel did question the statistical data used to conpare

DNA results; however, they had no good faith basis to chall enge

the actual DNA testing. Counsel made a reasonable strategic
deci si on.

Claim VI: The issue of the fingerprint conparison was
abandoned at the trial |evel. Darling did not call his

fingerprint expert to testify, but asked to admt his deposition
over objection. The trial court accepted the deposition but
noted it was inconclusive. Not only was this issue abandoned
for lack of proof, it has no nerit. Tony Moss identified 15
poi nts of conparison and said he would identify 20 points if the
judge allowed himto bring his conparater into the courtroom and
had tinme for the exercise. His testinony that the fingerprint
on the lotion bottle was Darling s was unrebutted.

Clains VII and VIII: The clainms regarding inproper

prosecutorial argument and jury instructions are procedurally

barred. Raising the clains as ineffective assistance of counsel
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will not resurrect the clains.

Clains | X and X: Darling concedes these clains have no nerit

and are raised solely for the purpose of preservation.

CLAI M |
COUNSEL WAS NOT | NEFFECTI VE IN THE
| NVESTI GATI ON AND PRESENTATI ON OF M Tl GATI NG
Cl RCUMSTANCES.

Darling argues that trial counsel was ineffective for
failing to present the testinony of Carlton Darling, Lance
Mcl nt osh, and Montico Rahm ngs at the penalty phase. Counse
was also allegedly ineffective for failing to request a
neur opsychol ogi cal exanmi nation rather than rely on their nental
health expert, Dr. Herkov. Since Dr. Dee has now testified that

Darling has “frontal | obe” damage, counsel was ineffective for

failing to discover this brain damage.' Darling outlines the

15 The portion of the claim based on Ake v. Okl ahoma, 470 U.S.
68 (1985), was raised as Claim | X and sunmarily deni ed because
it is procedurally barred. (PCR 1541-42). See Marshall v. State,
854 So. 2d 1235, 1248 (Fla. 2003) (holding an Ake claim
contained within an ineffective assistance of counsel claim
"procedurally barred because it could have been rai sed on direct
appeal "); Moore v. State, 820 So. 2d 199, 203 n.4 (Fla. 2002)
(finding Ake claim procedurally barred because it could have
been raised on direct appeal); Cherry v. State, 781 So. 2d 1040,
1047 (Fla. 2000) ("The claim of inconpetent nental health
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“wealth” of mtigating evidence that was presented at the
evidentiary hearing (Initial Brief at 35, 36-71).
The trial court held:

Clainms 1V/XV:* M. Darling was denied his
rights to the effective assistance of
counsel and nental health experts during the
sentenci ng phase of his capital case, when
critical information regarding M. Darling's
mental state was not provided to the jury
and judge, all in violation of M. Darling's
rights to due process and equal protection
under the fourteenth anmendnent to the United
States Constitution, as well as his rights
under the fifth, si xth, and ei ght h
amendnments.

Def endant cl ai nms t hat counsel was
ineffective for failing to investigate his
background, hire the necessary nental health
experts and provide them wth available
backgr ound mat eri al , supervi se t he
adm ni stration of nental health tests, and
present a "wealth" of available mtigation
to the jury. He asserts this is so because
counsel failed to present any of the
following information to the penalty phase
jury: information regarding his significant
head injuries, the fact that he is "al nost
certainly" | ear ni ng di sabl ed, beat i ngs
inflicted by his father Carlton Darling
("Carlton") as well as police officers and
prison guards, treatnment that he received
while incarcerated at the Boy's Industri al

eval uation is procedurally barred for failure to raise it on
direct appeal.").

16 The trial judge used the exact captions as the clainms in the
Motion to Vacate.
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School , his substance abuse and gang
menbership, his exposure to adult sexual
situations and materials as a child, and his
sexual attitudes and values, as well as his
per cepti ons of wonen.

The Florida supreme court summarized the
penalty phase evidence as foll ows:

Darling then presented four penalty
phase w tnesses. Baham an Deshane
Claer testified that Darling was the
f at her of her t hree-year ol d
daughter, Divinka. Claer stated that
Darl i ng had provi ded enot i onal
support duri ng her pr egnancy,
al though she had no contact wth
Darling from the tinme she first
| earned she was pregnant until four
or five nonths [later. Shortly
thereafter, Divinka was born, and,
the next nmonth, Darling left for the
United States. Claer stated that
Darling had mai ntained contact with
her, sending Christmas, birthday and
Val entine's cards and ot her
comruni cations to her and their
daughter, about whom he expressed
concern.

Darling' s sister, Verneki Butler, a
conputer teacher in the Bahamas,
also testified. Butler stated that
her parents, although not married,
had |ived together, and were both
enpl oyed outside the hone. The
children had plenty of food, good
cl ot hes, and ot her necessary
provisions while growing up, and
t hey attended church. Her father was
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consi der ed a good hard-working
citizen and a success, " who
supported his famly well, and
hel ped Butler to go to coll ege.

However, Butler stated that she had
suffered extreme enot i onal
difficulties related to her father,
in part, because of enbarrassnment
arising from his many extramrital
affairs. Butler also testified that
her f at her was “very verbally
abusive" to her, and that he was
verbal ly, enotional |y, and
physi cal |y abusive to her nother and
Dar | i ng. She stated the abuse
directed to her nother had started a
little before she left honme to go to
college (at age sixteen), and that
nost of it occurred while she was
gone. However, she had heard reports
from her nother and, upon returning
home after graduation from coll ege,
she "saw it again."™ The worst
i nci dent she ever w tnessed was when
Darling was beaten with a P.V.C
pi pe because he had m ssed a neeting
with his probation officer. I n
anot her incident, Darling was beaten
because their father had to wait for
him At other tines, Darling was
beaten when "he tried to separate a
fight" between his parents. Butler
did not think that Darling was |ike
their father, because "[t]o nme he
shows nore |ove."

Darling's nother, El eanor Bessie
Smith, testified. She stated that
Darling' s f at her, Carlton, had
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provided for the children, and the
two of them had built the famly's
m ddl e class home together. Smth
stated that Carlton's alcoholism
"was a problem in the hone." She
stated that Carlton "was abusive
with [her]" and was verbal |y abusive
toward Verneki "when he drinks."
After Darling began college, his
fat her "never cared for himat all,"
and Darling conplained that he
want ed Carl ton to "show some
interest in him not just to put
food on the table.” Smth said that,
on many occasions, Darling would try
to defend her from Carlton, and
woul d receive "bruises" as a result.
Smith bel i eved t hat Carlton's
relati onships with other wonen were
enbarrassing for Darling. She had
brought Darling up to believe in
God, and she related that Darling
had kept in touch and denonstrated
concern for her while he was in
jail.

Darling's | ast w tness was Dr.
M chael Herkov, who was accepted
wi t hout objection as an expert in
forensic psychology. Dr. Herkov did
a clinical interview with Darling,
reviewed sonme of the discovery
provi ded by the State, and eval uated
Darling. He also consulted wth
i nvesti gators, interviewed famly
menbers, and r ead Carlton's
deposition. Carlton indicated that
his relationship with Darling had
deteriorated because "as he entered
the teen years he got in trouble and
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was di fficult to di scipline."
Darling's famly nenbers described
himto Dr. Herkov as "a very good
person, very polite, very non-
violent, very loving to his children
and a good donestic partner, caring,
et cetera, et cetera." However, Dr.
Herkov testified that it was quite
possi bl e that Darling appeared one
way to famly nenmbers and was still
capable of commtting nurder. Dr.
Her kov also read the statenment of
Har|l an Deen (a headmaster at one of
t he Baham an school s Darling
attended), and spoke with Darling' s
probation officer, Debra Rolle. Deen
had reported to Dr. Herkov that
Darling (whom Deen described as a
"bully") could "appear to be very
conpl i ant and cooperative and
friendly and then do a | ot of things
t hat were inconsistent with that."

Dr. Herkov indicated that Darling's
|.Q of 84 was "about a mddle |ow
average range," and that there was
"sonme evidence to suggest a |earning
disability,"” but "no diagnosis." Dr.
Herkov said that Darling's problens
in school were "certainly consistent
with sonebody who's been abused.”
Dr. Herkov said that physically
abused children "are nuch nore
likely to get in trouble with the
| egal system to have crines that

are violent,” and to engage in
"antisocial behaviors."” Nonethel ess,
Dr . Her kov opined that, know ng

everything that had happened to
Darling as a child, he could not "at
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al " say that it excused his
behavior in this case, nor did Dr
Her kov concl ude that the abuse coul d
| ead Darling to do sonmething that he
did not know he was doi ng.

Id. at 153-154 (footnote omtted).

During the evidentiary hearing, Carlton
stated that he and Dolan's nother never
married. (EH 20, 49.) Any tine that Carlton
spent with Def endant was general ly
restricted to picking himup fromschool and
adm ni stering beatings, wusually wth his
fists and/or a PVC pipe. (EH 23, 32, 35,
36, 40, 41.) Def endant was beat en
approximately six tines a week, and Carlton
woul d typically hit Defendant wherever he
(Carlton) "could get a good hit." (EH 23-
25, 28, 31, 40, 4l.)° Carlton admtted he
had a drinking problem and that he was
physi cally abusive toward Defendant's nother
in front of Defendant. (EH. 25, 27.) When
Def endant was approximately 13 years old, he
woul d sonetines spend tine at the cabaret
where Carlton worked and where topless
and/or scantily clad wonen were paid to
entertain nen. (EH. 33-36, 75-76.)

Fn. 9. During one episode, Defendant
was beaten so badly he bled through
the nose. (EH 32.)

Mario Smith ("Mario"), Defendant's first
cousin, testified that he was enpl oyed as a
prison guard at Foxhill Prison (in the
Bahamas) while Defendant was incarcerated
there, (EH. 81, 82, 88.) Defendant was 17 or
18 at the tinme, and juveniles were not
separated from adult prisoners, nor were
mentally ill patients separated from the
general population. (EH. 88, 89.) Mario
descri bed t he prison as havi ng a
"depl or abl e" smel |, as well as rats,
roaches, and lice. Additionally, there was
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no running water and the small, unlit cells
each housed five or six inmates. (EH 82-86,
90.) The toilet facilities consisted of
shared five-gallon buckets, which were only
enptied once a day. (EH. 85, 86,105, 106.)
Executions by hanging were carried out at
the prison, and Mario believed Defendant was
t here when one took place. (EH 86, 87.) The
prison guards were generally indifferent and
woul d beat prisoners with a rubber hose for
percei ved discipline violations or because
t hey hel d grudges agai nst them (EH 92-94.)
Mario stated that he never saw Defendant
bei ng beaten, nor Defendant conplain that he
had been beaten. (EH 97, 98, 104.) Mario
testified that the prisoners were allowed to
get toiletries on Sunday from friends and
famly, and were able to wash thenselves in
the cells, (EH 101, 102.) He further
testified that Defendant's nother and sister
vi sited Defendant and provided himw th what
he needed. (BH. 103, 104.)

Def endant ' s friends Lance Mcl nt osh
("Ml ntosh") and Monti co Rahm ng
("Rahming"), were deposed on April 22,

2004.' Mclntosh testified that Defendant

was |ike a brother to him and was a nice
per son. (Ml nt osh. 3, 5.) He further
testified that growing up on the island was
not easy and both he and Defendant joined a
gang to cope wth the difficulties.
(McIntosh. 4, 5.) Drugs were a "wi de thing"
on the island, and easy to get. (Mlntosh

13, 14.) Snoking dope (marijuana) was a
comon occurrence and sonetimes it was | aced
wi th cocai ne, however, “marijuana was nostly
our thing." (Mclntosh. 6, 14, 15) Ml ntosh
characterized Defendant as a "big snoker."
(Mclntosh. 6.) Mlntosh stated that the
police would harass people and would hit
themto force themto tal k about things they
knew not hi ng about. (Mlntosh. 8.) MIntosh
wi t nessed Def endant being beaten repeatedly
about the head with a police radi o because
he was unable to provide the police officer
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with the information the officer wanted.
(Mclntosh. 8-10.) MlIntosh was sent to Fox
Hill prison in 1996; however, Defendant was
not there at the time. (Mlntosh. 17, 18.)
Mcl nt osh described the prison conditions
much as Mario did. (Mclntosh. 19-21.)
Mcl ntosh stated that Defendant told himthat
he was beaten between the legs with billy
clubs while showering at the prison.
(Mcl ntosh. 24-26.)

Fn.10. Both MlIntosh and Rahm ngs
live in the Bahanas.

Fn. 11. Bot h depositions wer e
received into evidence. (EH 185.)

Rahm ng, who had known Defendant for
seventeen years, described him as the type
of person who would give you the shoes off
his feet or the shirt off his back

(Rahm ng. 55, 66.) Rahm ng also had a stay
at Foxhi | | prison and described the
conditions just as Mlntosh and Mario had.

(Rahm ng, 57-59.) Rahm ng was housed next to
Def endant and stated that the guards went

into Defendant's cell and beat him for
approximately 20 mnutes with a bat or billy
club. (Rahm ng. 59, 60, 63, 64.)

Marjorie Hammock ("Hamock"),' offered a
bi opsychosoci al assessnment  of Def endant
based on interviews wth Defendant, his
parents, and his older brother, along with
her reviews of school records and the
psychol ogi cal and neur opsychol ogi cal
eval uations conducted by Drs. Henry Dee
("Dr. Dee"), and Mark Cunningham ("Dr.
Cunni ngham'). (EH. 115, 116,177.) Hanmock
also spoke with several of Defendant's
friends and traveled to the Bahamas to "get
a sense" of where Defendant grew up. (EH

116.)* Hammock stated that Defendant had a
fairly extensive history of head injuries
from blows, falling off bicycles, and
beati ngs that continued throughout his early
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adol escence; as a result of these injuries,
Def endant | ost consci ousness on at |east two
occasions. (EH 121, 131,132.) Frequent
nosebl eeds began early in life and
reoccurred in adolescence. (EH 121.) 1In
addition to the known physical abuse
adm nistered by Carlton, Defendant also
suffered enotional abuse from both parents,
resulting in a "lack of connection.” (EH.
121, 122.) Although he tried very hard,
Def endant was not a good student. (EH 122.)
Hammock  opined that there were nany
chall enges in Defendant's early chil dhood
that led to him becom ng "soneone who is
quite conprom sed" and that Defendant had a
| earni ng problem that may have been rel ated
to his enptional and physical conditions.
(EH. 122, 128.) Hammock also noted that,
while he was in the "early grades,"”
Def endant began stuttering or stanmmering
whenever he was under stress or distress, or
after he had been physically hurt. (EH
133.) Defendant began to experinent wth
al cohol when he was around el even or twelve
years old, and marijuana followed a year
|ater. (EH 139.) Eventually he consuned
marijuana on a daily basis, and crack
cocaine every other day. (EH 139, 141.)
Based on Dr. Dee's testing, Hammopck st ated
t hat Defendant scored in the |ow average
intelligence range. (EH. 177, 207.) She
further stated that when he was nine years
ol d, Defendant scored in the average or | ow
average range in standardized intelligence
tests. (EH. 178-181.) Hammock testified that
she was told that while Defendant was in a
police station in the Bahanmas, he escaped
due to a m x-up. (EH. 186.) Even though she
was not clear about the details, she knew
Def endant was able to | eave the Bahamas as a
stowaway on a cruise ship. (EH 185-187.)
Hamock agreed that Defendant's ability to
get to the United States and find work and
an apartnent was an aspect of his adaptive
skills. (EH 187- 189.)
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Fn. 12. Hamock S a |l i censed
clinical soci al wor ker and a
prof essor at Benedict College in
Col unmbi a, South Carolina, where she
teaches social work courses. (EH
109.) She has also been used as an
expert wtness in death penalty
cases. (EH. 109.) The Court found
Hammock was qualified to testify
under section 90. 702, Fl ori da
Statutes. (EH 113.)

Fn.13. Although not related to the
i nstant case, Hammock had previously
visited Foxhi I'l Prison. Her
description of the prison matched
t hat of Mari o, Mcl nt osh, and
Rahm ngs. (EH. 116, 119, 120.)

Dr . Cunni ngham' testified t hat he
interviewed Defendant, his parents, and
Mario. (EH. 258.) He reviewed Dr. Dee's
testing sunmari es and deposition, and spoke
to Dr. Dee telephonically. (EH 258.) Dr.
Cunni ngham also revi ewed, i nter al i a,
statenents and/or testinony from Deshane
Claer,™ Dr. Herkov, and Defendant's nother
and sister, Defendant's school records, the
openi ng and closing statenments fromboth the
guilt and penalty phases of Defendant's
trial, Dr. Herkov's deposition, and research
literature. (EH. 258, 259, 261.) Based on
his investigation, Dr. Cunninghamidentified
f our primary arenas of m tigating
circunstances: (1) “"faulty wring" (i.e.

evi dence of neuropsychol ogical cognitive
dysfunction); (2) parental poisoning (i.e.,
generational dysfunctional famly scripts);

(3) sexual poisoning (i.e., dysfunctional
famly attachnents); and (4) comunity
poi soni ng (i.e., I nadequat e community

gui dance and intervention). (EH 262, 263.)
When asked if Defendant met the criteria for
a Diagnostic and Statistical Mnual |V Text
Revi si on Di agnosis for post-traumatic stress
di sorder, Dr. Cunningham stated that he had
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not attenpted to diagnose Defendant's
current psychol ogical status. (EH 433,
434.)

Fn.14. Dr. Cunni ngham stated that he
was a clinical and forensic
psychologist in private practice.
(EH. 239.) The Court found that he
was qualified to testify under
section 90.702, Florida Statutes.
(EH. 255.)

Fn.15. As noted in the summary of
the penalty phase evidence, Claer is
the nother of Defendant's daughter
Di vi nka.

Dr. Dee' testified that he interviewed
Def endant !’ and conducted a neur opsychol ogi cal
eval uation on himon Cctober 17, 2003.* (EH
475, 476). During the evaluation, Dr. Dee
used inter alia, the Wechsler Intelligence
Scal e, Wechsler Adult Intelligence Scale,
and the Denman Neuropsychol ogy Neuroscal e.
(EH. 496.)' On the Wechsler Intelligence
Scale, Defendant's full scale 1Q was 89,
which Dr. Dee characterized as | ow average
or dull normal. (EH. 499.) On the Denman
test, Defendant had a full scale I Q of 93,
which Dr. Dee characterized as pretty nuch
the same as Defendant's 1Q on the Wechsl er
test. (EH. 507, 508.) Defendant was unable
to perform the Wsconsin Card Sorting Test
and failed the Categories test, both of
whi ch are designed to identify frontal | obe
damage. (EH. 505, 506, 511, 512.) Dr. Dee
stated that he reviewed, inter alia
Def endant’'s school records, the transcript
of the penalty phase of the trial, Dr.
Cunni ngham s deposition and records fromthe
Bahamas, the MWl given to Defendant in
Decenmber 1998 by Dr. Herkov, and Dr.
Herkov's statenment and testinmony. (EH. 477-
480.) Dr. Dee regarded Defendant's history
of head trauma to be neuropsychol ogically
significant, and stated there was a great
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deal in Def endant ' s envi ronnent al
circunstances and famly history that could
be “fertile” in relation to Defendant's
psychol ogi cal condition. (EH 492, 494.) He
further stated that Defendant's frequent
nosebl eeds, headaches, nausea, and vomting
m ght point to a nedical condition that was
relevant to a neuropsychol ogi cal eval uati on

however, they mght also be synmptons of
stress. (EH. 494, 495.) Dr. Dee testified

that, in the absence of docunented nedica

di agnosis and treatnment, it was inpossible
to establish a nexus between Defendant's
physi cal pr obl ens and t he subsequent

neur opsychol ogi cal findings. (EH 495-496.)
Based on test results, Dr. Dee diagnosed
frontal |obe syndrone, ? which he regarded as
a potentially mtigating factor. (EH. 517.)
Dr. Dee opined that frontal |obe danmage
created a substantial inmpairment in the
ability to conform one's conduct to the
requirenents of the law. (EH 559, 560.) He
further opined that such an inpairnment would
be consistent with Defendant's behavioral
hi story, which was replete with exanpl es of
i mpul sive and/or violent behavior, and
enotional and intenperate things that "don't
seem explicable in any other way." (EH 513,
514, 517, 559.)

Fn.16 Dr Dee stated that he was a
clinical psychologist and clinical
neuropsychol ogist. (EH. 471.) The
Court found that he was qualified to
testify under section 90. 702,
Florida Statutes. (EH. 475.)

Fn.17. Relevant information fromthe
interview included evi dence of
beati ngs, sexual abuse, substance
abuse, and unconsci ousness fol |l ow ng
a bicycle accident and a blow with a
shovel , after whi ch Def endant
devel oped headaches in the right
frontal area of his head. (EH. 483-
486.)
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Fn. 18. Defendant was i ncarcerated at
Uni on Correctional Institution at
the tine.

Fn.19. Dr. Dee adm nistered seven
tests.

Fn.20. The diagnosis was not based
on the Diagnostic and Statistical
Manual . (EH. 517.)

Based on the testinony presented at the
evidentiary hearing, Defendant alleges that
def ense counsel was ineffective for failing
to investigate the depl or abl e prison
conditions, the gangs, and the Baham an
police, and bringing these issues to the
jury's attention. He argues that these
"island stories would have negated the
power f ul ef f ect of the taxi driver's
testinmony2a.” He further argues that counsel
shoul d have had a bi opsychosoci al assessnent
perfor ned and shoul d have pr esent ed

testimony by a |l|icensed clinical social
wor ker . Def endant asserts that counsel
m smanaged Dr. Herkov, failed to have a ful

battery of neur opsychol ogi cal tests

perfornmed, and failed to explore frontal
| obe danage and explain its consequences to
the jury. He also asserts that Carlton's
statenents were a “wealth of mtigation”
that should have been presented at the
penalty phase. Based on these alleged
om ssi ons, Def endant argues his death
sentence should be vacated and he shoul d be
af forded a new penalty phase trial.

Fn.21. Attorney Christopher Smth
("Chris Smth") represented
Defendant in Orange County case
nunber 1996- CF-13626 ("taxi case"),
wher ei n Defendant was convicted of
shooting a taxi driver. The taxi
driver testified at the penalty
phase in the instant case.
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An attorney has a duty to conduct a
reasonabl e investigation, i ncl udi ng an
investigation of a defendant's background,
for possible mtigating evidence. See Rose
v. State, 675 So. 2d 567, 571 (Fla. 1996).
However, trial counsel is not ineffective
for failing to pr esent evi dence i n
mtigation that is cunulative to evidence
al ready presented in mtigation. See Qudinas
v. State, 816 So, 2d 1095, 1106 (Fla. 2002).
See also Sweet v. State, 810 So. 2d 854, 863-
864 (Fla. 2000) (noting that court did not
need to reach issue of whether trial counsel
was deficient in failing to have additional
penalty phase wtnesses testify because
testimony  of W tnesses at evidentiary
hearing did not establish prejudice where
majority of the testinony was cunulative
with other witnesses' trial testinony).

Al t hough Def endant contends that counsel was
ineffective for failing to have Carlton
appear at the penalty phase, (EH. 909-910),
counsel testified that Carlton's testinony
was presented through other wi tnesses. (EH
911.) Furthernore, Dr. Herkov repeatedly
referred to Carlton's pre-penalty phase
deposition and provided detail ed testinony
about it. (PT. 125, 149- 150, 166, 168.) Both
Defendant's famly and Dr. Herkov testified
to the extreme physical abuse Defendant
suffered at Carlton's hands, the al coholism
and Carlton's aberrant ways. (PT. 124,126.)
Dr . Her kov gave detail ed testi nony
concerning the beating that happened at
Def endant's school that was considered
excessive even by Baham an standards, and
the fact that Defendant tried to stop
Carlton from beating his nmother. (PT.

124,128, 131.) Dr . Her kov di scussed
Def endant's problens at school, including
difficulty in |anguage processing, evidence
of a learning disability, low 1Q the

difficulty teachers had with Defendant, and
the relationship of Defendant's poor grades
related to the beatings. (PT. 131, 135-
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137, 139.) The penalty phase jury knew that
Carlton beat Defendant with his fists, a PVC
pipe, a closet rod, and a club, that
Def endant's parents never nmarried, and that
Carlton left the famly home when Defendant
was sixteen. (PT. 145, 166, 168.)

Testi nony adduced at the evidentiary hearing
concerning Foxhill Prison from Mario,
Mcl nt osh, Rahm ngs, and Hanmock was really a
general comment on existing conditions, and
did not concl usi vely establish t hat
Def endant was beaten while incarcerated
there, which is not a statutory mtigating
circunstance anyway. Mlntosh's testinmony
t hat he and Defendant joined a gang was not
a statutory mtigating circunstance.

Hammock' s testi nony about Def endant' s
hi story of head injuries, beati ngs,
physi cal , enot i onal and educat i onal

probl ems, and his 1Q | evel added very little
to the information previously presented by

Dr . Her kov, Def endant ' s not her, and
Def endant' s sister. Dr . Cunni ngham s
testinmony added Ilittle or nothing new,
i nst ead, it was nerely a "cunulative
anal ysi s" of the testinony previously
present ed at t he penal ty phase.

Additionally, Dr, Dee's testinony concerning
Def endant' s performance on various tests and
hi s poor wupbringing was cunulative to the
testinony already presented by Defendant's
famly and Dr. Herkov.

Based on the foregoing, the evidentiary
hearing testinony was nerely cunulative,
adding little or nothing to the mtigation
previously presented during the penalty
phase of trial. See Darling, 808 So. 2d at
153- 154. Accordingly, counsel was  not
ineffective for falling to have w tnesses
present testinmony reiterating the sane
i nformation already presented at the penalty
phase, and Defendant is not entitled to
relief on this claim See Sweet. 810 So. 2d
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at 863-864. See al so Gudi nas, 816 So. 2d at
1106.

( PCR 1798-1809).

Darling argues that the testinony at the evidentiary hearing
showed that counsel was deficient and Darling was prejudiced.
The trial judge found the evidence cumul ative. The fact that
present counsel has fragnented the evidence into nore pieces
does not change the weight of the evidence. The life-or-death
anal ysis is a weighing process, not a counting process. State

v. Dixon, 283 So. 2d 1 (Fla. 1973).

Darling presents only the testinony which he believes
supports his position and fails to recognize that the trial
court resolved the credibility issues. The standard of reviewto
be applied when this Court reviews a trial court’s ruling after
an evidentiary hearing is:

In reviewing a trial court's application of
the above law to a rule 3.850 notion
followi ng an evidentiary hearing, this Court
applies the follow ng standard of review As

long as the trial court's findings are
supported by conpetent substantial evidence,

"this Court wll not "substitute its
judgnment for that of the trial court on
guestions of fact, i kewi se of t he

credibility of the witnesses as well as the
wei ght to be given to the evidence by the
trial court."™

Demps v. State, 462 So. 2d 1074, 1075 (Fla. 1984), (quoting

Gol dfarb v. Robertson, 82 So. 2d 504, 506 (Fla. 1955)); Bl anco
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v. State, 702 So. 2d 1250, 1252 (Fla. 1997). The trial court
order is not only supported by conpetent substantial evidence,
but also, cites to the evidence are contained within the order.
Darling argues that the trial court failed to make a credibility
determ nation, then argues the trial court “dism ssed” Dr.
Cunni ngham s testinony. The trial judge credited the testinony
of Dr. Frank and trial counsel. The trial judge functioned
exactly as a trial judge shoul d: resolving conflicts in the
testi mony and deci ding which witnesses are credible.

Darling seens to | ose sight of the issue, which is whether
counsel wvas ineffective. Appel | ant presents selected quotes
from Wggins v. Smth, 539 U S. 510 (2000), and Ronpilla v.
Beard, _ US. __ , 125 S. Ct. 2456 (2005), as if those cases
supported his position in this case. In Wggins, the Court

reiterated that:

Strickland does not require counsel to
investigate every conceivable line of
mtigating evidence no matter how unlikely
the effort would be to assist the defendant
at sentencing. Nor does Strickland require
def ense counsel to present mtigating
evi dence at sentencing in every case.

W ggins, 539 U. S. at 533. The Court took this a step further in
Rompi | | a, stating:

The duty to investigate does not force
defense | awyers to scour the globe on the
of f - chance sonet hi ng wi | turn up;
reasonably diligent counsel may draw a |ine

72



when t hey have good reason to think further
i nvestigation would be a waste.

Rompilla, 125 S. Ct. at 2463; citing Wggins, 539 U S. at 525;
Strickland, 466 U.S. at 699. See also Ventura v. State, 794 So
2d 553, 570 (Fla. 2001) (finding that penalty phase counsel was
not deficient for failing to procure the testinony of wtnesses
for the penalty phase whose testimony would have mrrored the
testimony that was offered at that proceeding); Downs v. State
740 So. 2d 506, 516 (Fla. 1999) (affirmng the trial court's
denial of the defendant's clainms that counsel was ineffective
for failing to investigate and present additional mtigating
evi dence where the additional evidence was cunul ative to that
presented during sentencing); Rutherford v. State, 727 So. 2d
216, 224-25 (Fla. 1998) (sane); Valle v. State, 705 So. 2d 1331,
1334-35 (Fla. 1997) (sane); Davis v. State, 30 Fla. L. Wekly
S709 (Fla. Oct. 20, 2005)(sane).

This Court continuously deals with postconviction cases in
which every detail of a defendant’s |ife is unearthed: t he
good, the bad and the ugly. The fact that present counsel has
paraded nore detail ed testinony before the court does not change
the fact that this testinony was presented previously, and
considered by both the jury and the trial judge. That present

counsel has found nore details to present does not nmke trial
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counsel ineffective. For exanple, in Cole v. State, 841 So. 2d
409 (Fla. 2003), the defendant argued that defense counsel was
ineffective for failing to call certain witnesses to corroborate
his drug abuse problens. This Court affirmed summary deni al
because Cole was not entitled to an evidentiary hearing to
present what the trial court found would have been cunul ative
evidence. This Court also faced a simlar situation in Mrquard
v. State, 850 So. 2d 417 (Fla. 2002). Marquard clained
i neffective assistance of counsel for failing to call w tnesses
to testify as to his drug problenms and abuse suffered as a
child. 1d. at 429. Defense counsel had introduced this
information solely through their expert witness. 1d. This Court
agreed with the circuit court's denial of the claim Although
ot her witnesses could have provided nore details relative to
Marquard's early l|ife, counsel is not required to present
cunmul ati ve evidence. (citing Maharaj v. State, 778 So. 2d 944,
957 (Fla. 2000) ("Failure to present cunul ative evidence is not

i neffective assistance of counsel.")
CLAI M | |

TRI AL COUNSEL WAS NOT | NEFFECTI VE FOR
FAI LI NG TO CHALLENGE THE PRI OR CONVI CTI ON.

Darling next clainms that counsel in the “taxi robbery”

conviction, Christopher Smth, was ineffective. The taxi robbery
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was an aggravating circunmstance in this case as a prior violent
felony. However, D[arling attenpts to go beyond this case to
chal l enge the effective assistance of counsel not in this case,
but in the prior violent felony. This issue was not raised in
the Motion to Vacate and is not properly before this Court.

Darling did, in fact, challenge the prior taxi robbery
conviction pursuant to a Rule 3.850 notion he filed in that case
in 1997. The notion was denied, Darling appealed to the Fifth
District Court of Appeal, and the appeal was dism ssed.?’

Al'l argunments presented in the claimrefer to counsel in the
taxi robbery case, a case over which this Court does not have
jurisdiction. Although Darling argues that the trial judge in
the taxi robbery case ruled incorrectly, that was an issue that
shoul d have been appealed to the Fifth District Court of Appeal
in 1997. Thus, not only is this claim not reviewable, it is
ti me-barred.

Last, Darling cites to testinmony from Christopher Snith,
trial counsel in the taxi robbery case. As this Court wll
di scover in the next claim the trial judge excluded this
testinony but allowed collateral counsel a proffer. Every

argument in this claim has to do with the effectiveness of

17 Orange County Circuit Court Case No. CR96-13626 and CR96-
13627.
Some of the supporting docunents were admtted as exhibits
during the proffer of Christopher Smth.
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Chri st opher Snmith. This is an inproper forum to challenge a
prior conviction in another case which was presented to a
different trial judge, denied, and appealed to the Fifth
District.

To the extent Darling argues that trial counsel in the
murder case were ineffective for failing to investigate the
prior violent felony, this issue is procedurally barred for
failure to raise it in the Rule 3.851 notion. Mor eover, the
issue has no nerit. M. lennaco had a conplete file on the
i ssue and his notes as to why he could not challenge the prior
conviction. He had investigation the prior conviction fully and
determned it was not subject to challenge. The proffered
testi mony showed the overwhel m ng evidence in the taxi robbery
case.

CLAIM |11
THE TRI AL JUDGE DI D NOT ABUSE HI S DI SCRETI ON
IN LIMTING TESTI MONY AT THE EVI DENTI ARY
HEARI NG TO THE | SSUES PROPERLY BEFORE THE
COURT

I n another variation of Claimll herein, Darling argues the
trial court erred in excluding testinony of Christopher Smth,
the attorney for Darling in another case. The trial court
allowed a proffer on this issue which was nothing nore than a
claim of ineffective assistance of Christopher Smth in the
prior conviction. As stated in Claimll herein, this issue was
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not properly before the trial judge in this case, and the taxi
robbery conviction had al ready been chall enged (Judge MacKi nnon
ruling) and appeal ed. This issue is procedurally barred and
tinme barred, even if it could be raised in this case.

Darling continues to argue that the prior conviction is
defective, but alleges no specific facts as to the alleged
defect. He acknow edges that there were no specific facts
all eged and that he filed a “shell” notion. (Initial Brief at
79, n.11). The clains raised as a “shell” pleading were stricken
by the trial court. (PCR 1563-1564). Even if the stricken
claims could be considered, the issues raised in Clainms Il and
1l herein were not raised at the trial |evel.

Darling also admits that the clains raised, and the clains
addressed by the trial judge, related to failure of trial
counsel to present nental status information/provide adequate
mental health assistance. (Initial Brief at 79). He urges this
Court to review an issue not raised in the Mition to Vacate.
Once again, these clains are procedurally barred both by tinme
and for failure to raise themat the trial |evel.

Even if the claimraised in Claims Il and 11l herein could
be reviewed by this Court, they have no nerit. Darling was
caught red-handed with the gun with which he shot the tax

driver. He confessed to the carjacking/attenpted nurder. The
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victimwas available to testify, and did testify in the penalty
phase of the nurder case. As M. lennaco testified, he | ooked
into the facts of the taxi robbery and determ ned that there was
no way to successfully challenge the prior conviction.

CLAI M | V

THE TRI AL JUDGE DI D NOT ABUSE HI S DI SCRETI ON
I N RULI NG ON PUBLI C RECORDS DI SCLOSURE

Darling alleges the State withheld public records, i.e., the
FDLE DNA Laboratory Quality Assurance Manual, Standard Operating
Procedure Manual, curricula concerning the evidence collection
personnel and the contam nation control in the |ab, and the
results of contamnation control surveys relevant to DNA
testing. Darling acknow edges that when it was discovered that
Ms. Arvizu did not have all the docunents, the trial court
al l owed her and the collateral attorneys to go to the FDLE | ab,
and conduct an audit (Initial Brief at 80). Darling also
acknow edges that Ms. Arvizu was allowed not only to take a
recess to review docunents, but also to file a supplenental
report after she had nore tine to review all the materi al
(Initial Brief at 81). Darling now conplains that coll ateral
counsel was not given an opportunity to review the nmaterials, an
issue not raised at the trial level. Darling mkes a nebul ous
claimthat he needs to review the docunments in order to anmend
his Mdtion to Vacate. Darling has had the docunents and Ms.
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Arvizu's report since May 2004, but points to nothing concrete
that could be raised. In any case, the request to file an
anended notion was never made to the trial judge and is not
revi ewabl e on appeal. The fact is, the trial court bent over
backwards to accommodate Ms. Arvizu, and Darling has failed to
show there was any abuse of discretion in his treatnent of the
production of technical records from FDLE which are not specific
to this case.
The trial court found:

Claim |: M. Darling is being denied his
rights to due process and equal protection
as guaranteed by the Eighth and Fourteenth
amendnents to the United States Constitution
and the corresponding provisions of the
Florida Constitution, because access to the
files and records pertaining to M.
Darling's case in the possession of certain
state agencies have been wthheld in
violation of Chapter 119, Flat. Stat. M.
Darling cannot prepare an adequate 3.851
motion until he has received public records
mat eri al s and has been afforded due tinme to
review those materials and anend.

Def endant clains that the Florida Departnent
of Law Enforcenment ("FDLE") failed to
adequately furnish the public records that
this Court ordered to be turned over to

counsel, including docunmentation pertaining
to the DNA testing, a copy of the Standard
Operating Procedure nmanual for sanpl e
col |l ection and/ or training
manual s/ materials, curricula concerning the
evidence collection personnel and the
contam nation control practiced in the
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| aboratory, and the results of contam nation
control surveys relevant to DNA testing.

On Decenber 19, 2002, this Court granted
Def endant's June 24, 2002, notion seeking to
have the State Public Records Repository
ship the public records to the Clerk of the
Court for an in-camera inspection by the
Court. On Cctober 14, 2002, Defendant filed
a demand for additional public records.
Foll owi ng a hearing, an order was rendered
on April 16, 2004, allowing collateral
counsel to inspect the seal ed/ exenpt records
in the possession of the Clerk of the Court.
Following a hearing on June 5, 2003, the
Court granted Defendant's WMy 9, 2003,
notion to conpel FDLE to search, retrieve,
and conply with his October 9, 2002, denmand
for addi ti onal public records, or
alternatively, to certify that the records
did not exist. On January 8, 2004, the Court
grant ed Defendant's August 25, 2003, notion
for copies of all seal ed/ exenpt records held
by the Clerk of the Court.

During the wevidentiary hearing, defense
witness Janine Arvizu ("Arvizu")* was
provided with the FDLE s Standard Operating
Procedur es Manual Pertai ni ng to DNA
evi dence). The Court then directed Arvizu to
conduct further on-site investigation,
during which she revi ewed addi ti onal
speci fied documentation. (EH. 1019-1038).°

Fn.4. Arvizu is a quality assurance
consul t ant with Consol i date
Technical Services, Inc. (EH 582.)
She perforns qual ity assurance
audits and data quality assessnents
of | aboratories, and was qualified
to testify as an expert in forensic
scientific | abor at ory qual ity
assurance under section 90.702,
Florida Statutes. (EH. 582, 592.)

80



Fn.5. Arvizu testified based on her
prelimnary review of the new

material, but asserted she needed
time for further revi ew and
assessnment. (EH. May 3, 2004.17,
22.)
Additionally, at the evidentiary hearing,
Def endant' s counsel st at ed t hat a
phot ographi c negative of a fingerprint was
still mssing. (EH 7, 8.) After defense

witness Mervin Smith ("Smith")?'® received the
phot ogr aphi ¢ negative, Defendant's counse
stated during the evidentiary hearing that
Smith could not "draw a match." (EH. My 3,
2004.2, 3.) Smth testified that he needed a
phot ogr aph of t he st andard rolled
fingerprints and two photographs of the
| atent print.

After exam ning the negatives already
received in evidence, Smth pointed out the
ones he needed. (EH. WMy 3, 2004, 19, 20.)
The Court then directed that the negatives
be provided to Smth by noon on Wednesday,
May 5, 2004. (EH. May 3, 2004.18.)

Based on the foregoing, Defendant received

all the records needed to fully present his

case at the evidentiary hearing.
(PCR1791-1793). As the trial court found, collateral counse
received all records necessary to present his case. The expert
was allowed to file a supplenental report. There was no abuse
of discretion.

CLAI M V

18 The “Mervin Smth” issue is raised in ClaimVl herein.
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COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG TO

HRE A QUALITY ASSURANCE ANALYST TO

CHALLENGE DNA RESULTS

Al though this claimis raised as an ineffective-assistance

claim Darling does nothing nore than criticize several points
in the trial court order. Darling fails to inform this Court
how this testinmony woul d have changed the outcone of the trial,
given the fact Darling did not contest that he had an affair
with the victim and advised his attorneys of this fact.
Notwi t hstandi ng, trial counsel did challenge the statistica

aspect of the DNA, an issue which this Court discussed in depth

in Darling v. State, 808 So. 2d 145 (Fla. 2002). Counsel nade a

strategic decision to challenge the statistics angle rather than
the actual test resultsl19, particularly since Darling told them
he had an affair with the victim

The trial court held:

Claim XXXVII: M. Darling is denied his
ri ghts under the sixth, ei ght h, and
fourteenth amendnents to the United States
Constitution and t he correspondi ng
provisions of the Florida Constitution
because defense counsel was ineffective for
failing to hire the necessary experts to
challenge and object to the scientific
findi ngs, conclusions, and testinony of the
w tnesses fromthe Florida Departnment of Law
Enforcement regarding the purported DNA

19 To this date Darling has not challenged the actual DNA test
results, or requested DNA testing pursuant to Rule 3.853,
Fla.R. CrimP

82



evi dence.

Def endant clains that the reliability of the
DNA testing was in question; however
counsel failed to hire a DNA |aboratory
expert to challenge the FDLE s |aboratory
gqual ity assurance standards, thus precluding
a pre-trial Frye® challenge to the evidence
introduced at trial. He argues that a
challenge to the evidence would have
seriously underm ned the DNA testing results
and he woul d have been acquitted.
Accordingly, he should be afforded a new
trial.?®

Fn.25 Frye v. United States, 293 F.
1013(1923).

Fn.26 In support of this argunent,
Def endant cites to Murray v. State,
838 So. 2d 1073,1081 (Fla. 2002).
However, Mur r ay, in which the
Fl ori da suprene court concl uded t hat
the State did not neet its burden in
denonstrating general acceptance of
the testing procedures, is inapp-
licable to the instant case, where
Def endant did not raise any issues
about general acceptance of the
testing procedures.

In exam ning counsel's performnce, courts
are required to nake every effort to
elimnate t he di storting ef fects of
hi ndsi ght by eval uating the performance from
counsel's perspective at the tinme, and
i ndul ging a strong presunption that counsel

rendered effective assistance and nmade all

significant decisions in the exercise of
reasonabl e professional judgnent. See Wiite
v. State, 729 So. 2d 909, 912 (Fla. 1999).
In order to show that an attorney's
strategic choice was unr easonabl e, a
def endant nust establish that no conpetent
counsel would have made that choice. See
Provenzano v. Singletary, 148 F. 3d 1327,
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1332 (11th Cir. 1998). See also Qcchicone v.
State, 768 So. 2d 1037,1048 (Fla. 2000)
(strategic decisions are not considered
i neffective assi stance of counsel i f
al ternative courses have been consi dered and
rejected and counsel's decisions were
reasonabl e under the norns of professional
conduct). Furthernmore, nothing in Strickland
requi res counsel to attack every aspect of a
scientific procedure.

David Baer (" Baer"), a senior crime
| aboratory analyst in the DNA Section of
FDLE at the Olando <crinme |aboratory,
testified as an expert at trial. Counsel's
chall enge to Baer's qualifications to make a
statistical conpari son was overrul ed,
Regarding Baer's testinony, the Florida
suprene court stated on appeal

He indicated that he had been with
FDLE for sonme nineteen years. He had
begun doing DNA work in the
| aboratory wupon its inception in
1991, and had continued to work
there until the date of trial.

Upon Baer's being tendered as an
expert by the State, defense counsel
objected on the basis that "this
wi t ness hasn't indicated any quail -
fication in the area of statistical
anal ysis."

Baer stated that, although he did
not "claimto be a statistician," he
was "famliar with how statistics
are wused in this instance."” He
indicated that he relied on the
expertise of other statisticians in
reachi ng hi s expert opi ni on.
However, he also indicated that he
had been qualified to render an
expert opinion in the area of
statistical interpretation of DNA
tests "just about any tinme | testify
on DNA," having never been denied
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expert qualification in that area.

Baer testified that he wused the
nodi fied ceiling principal formula,
which is a variation of the product
rule recomended by the National
Research Council in its 1992 Report.
He acknowl edged that there are
"issues about the genetic variation
bet ween different populations,” and
to conpensate for that, he did three
calculations in Darling' s case. Each
calculation wutilized a different
dat abase: one was based on African-
American data, one was based on
Caucasi an data, and one was based on
Sout heastern Hispanics from the
M am area, where there are racial
differences in DNA types. In Baer's
opi ni on, use of t he ceiling
princi pal conpensat ed for any
differences within the major ethnic
groups, which he stated are regard
as "very insig-nificant,”™ in any
event .

Baer testified that "[t]here is no
one forrmula for a sanple size" for a
DNA dat abase. The Caucasi an dat abase
used by Baer was one which he and
FDLE had produced in the Orlando
| abor at ory. He used the FBI's
African- Aneri can and Hi spani c
dat abases. Baer testified that the
fornmul a used by FDLE when "we do the
nodi fied ceiling cal cul ations. :
gives a ninety-five percent upper
confidence |evel."

After conducting voir dire of Baer
def ense counsel objected to "the
wi tness being qualified to discuss
analysis as an expert in that
field." The trial judge found Baer
qualified to testify as an expert in
DNA anal ysis, stating (outside the
presence of the jury):
85



I find t he W t ness IS
qual ified to conduct
| aborat ory anal ysis sti pul ated
by both parties and qualified
in the application of the
statistical fornulas devel oped
by others. Although not a

statistician hinself, he is
sufficiently trai ned and
qual ified to use t hose
formulas mnmuch as a person
m ght make certain
cal cul ations wusing algebraic
formul as m ght not be

qualified to testify as to the
fundanent al mat henati cs under-
lying devel opnment of those
fornulas. He's not required to
be a statistician hinself in
order to use those fornul as.

Baer then testified regarding the
DNA  exam nati on whi ch he had
performed on Darling's blood and the
vagi nal swabs containing sperm He
stated that the test perforned on
the subject senen sanple was one
whi ch had been used consistently for
the past nine years. As a result of
the testing, Baer concluded that the
DNA from Darling's blood sanple had
both a strong and a weak band which
mat ched the male fraction found on
the vaginal swabs containing sperm
from Grace's vagi na. Baer expl ai ned
that a statistical analysis was
performed using the resultant data:

"Once | determin[e] that a profile
does mat ch 11 t hen do a
statistical interpretation of the

profile to determne how comoDn
would this profile be in the general

population.”™ In this case, after
finding ten independent genetic
mar ker s, Baer det er m ned t he

frequency of each of them
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Baer stated that he had conputed
nunmbers that varied depending upon
which of the different databases
were used. Based upon the Caucasi an
dat abase, and using the product rule
with the plus or mnus 1.735 bin
wi ndow, Darling's DNA profile would
have a frequency of about one out of
239 billion. Using the nodified
ceiling nmethod, wth "the |arger
mat ch wi ndow, " the match frequency
would be "one out of ninety-nine
billion Caucasians."

Applying the product rule wth the
plus or mnus 1.735 bin w ndow to
t he FBI' s African- Anerican
popul ati on database, Darling's DNA
profile would have a frequency of
“one out of 104 billion” African-
Ameri cans. Usi ng t he nodi fi ed
ceiling nethod, with the "nuch
| arger match w ndow,”™ the match
frequency would be one out 101
billion African-Anericans.

Usi ng t he California Hi spani c
dat abase, and the product rule wth
the plus or mnus 1.735 bin w ndow,
Darling's DNA profile would have a
frequency of "one out of 1.7
billion, ei ghty-one Hi spani cs. "
Using the nodified ceiling nethod,
with "the |arger match w ndow, " the
mat ch frequency woul d be one out of
1.3 trillion Hispanics.

Next, Darling argues that the trial
court abused its discretion in
allowing Baer to testify as an
expert in this case. Specifically,
Darling clainms that Baer, who was

not a statistician, was not
qualified to testify regarding the
statistical anal ysi s whi ch was

conduct ed, and argues further that,
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because Darling 1is Baham an, a
Baham an dat abase (rather that the
FBI's African-Anmerican popul ation)
shoul d have been enpl oyed here. This
Court, in its de novo review of a
trial court's Frye determ nation
(described by this Court in Brim as
a question of law, 695 So. 2d at

274), may exam ne "' expert
testi nmony, scientific and |egal
writings, and judicial opinions' to
deci de whet her t he scientific

principles and procedures relied
upon to create such evidence are
generally accepted by a relevant
scientific community both at the
time of trial and today." Brimv.
State, 779 So. 2d 427, 428 (Fla. 2d
DCA 2000) (citing Hadden v. State,
690 So. 2d 573, 578 (Fla. 1997)).

Appl yi ng t hat t est, Darling' s
challenges to the expert's quali-
fications and met hodol ogy | ack

merit. As we stated in Brim "[i]n
utilizing the Frye test, the burden
is on the proponent of the evidence
to prove the general acceptance of
bot h t he under | yi ng scientific
principle and the testing procedures
used to apply that principle to the
facts at hand. The trial judge has
the sole responsibility to determ ne
this guesti on. The genera
acceptance under the Frye test nust
be established by a preponderance of
the evidence." 695 Sol. 2d at 272
(alteration in original) (quoting
Ramrez v. State, 651 So. 2d 1164,
1168 (Fla. 1995)).

Here the expert testified regarding
the general acceptance in the
scientific community of the metho-
dol ogy used, and denopnstrated his
knowm edge and experience regarding
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bot h t he nmet hodol ogy and t he
dat abases enpl oyed. The fact that he
was not, hinself a statistician is
not a sound basis to exclude his
expert testi mony regar di ng t he
statistical results. Cf. Mirray v.
State, 692 So. 2d 157, 164 (Fla.
1997) (observing that "it 1is not
absolutely necessary for an expert
witness to denonstrate practical
experience in the field in which he
will testify;" rather the expert
must "denonstrate a sufficient
know edge of the database grounded
in the study of authoritative
sources"); Lomas v. State, 727 So.
2d 376 (Fla. 5th DCA 1999 (rejecting
a claimthat the trial court erred
in admtting DNA opinion evidence
even though the State's expert
wi t nesses did not personally conpile
the population statistics wused in
formul ating their conclusions); see
al so Fay v. M ncey, 454 So. 2d 587,
595 (Fla. 2d DCA 1984) (observing
that it is "well-established" that
an expert does not need a specia

degree or certificate in order to be
qualified as an expert witness in a

specialized area,"” but "can be
qualified by his 'experience, skil
and i ndependent st udy of a

particular field"' (quoting Salas v.
State, 246 So. 2d 621, 623 (Fla. 3d
DCA 1971)).

Further, Darling's challenge to the
expert's failure to use a Baham an
dat abase (to the extent preserved)
also lacks nmerit. In Governnent of
the Virgin Islands v. Penn, 838 F.
Supp 1054 (D. Vi. 1993), the court
addressed a challenged to the FBI's
assi gnnment of bi n frequenci es
derived fromthe black United States
dat abase to the DNA bands of the
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def endant, a black mn from St.
Thomas. The defendant "clains that
assigning bin frequencies derived
fromthe United States blacks to the
DNA profile of the defendant could
have produced inaccurate probability
cal cul ati ons t hat wer e bi ased
agai nst the defendant.” Id. at 1070.
In analyzing this issue, the court
considered a study entitled "VNIR
Popul ati on Data, a Worl dw de Study, "
a conpilation of data reflecting bin
frequenci es on popul ati on
"substructures" around the world.
Id. The court noted that Dr. Bruce
Budowl e, the chief scientist at the
FBI's DNA |aboratory, had stated
t hat t he di fferences I n bi n
frequenci es "do not have
forensically significant effects on
VNTRs profile frequency estimates
when subgroup reference databases
fromw thin a major popul ati on group
are conpared. " I d. at 1071.
Therefore, "the inference on the
rarity of the profile would not
change with the various estimtes.”
Applying this to the case before it,
the court observed that the "obvious
inplication is that even though a
jury will not hear exactly how rare
the defendant's DNA profile is in
St. Thomms's black popul ation, the
jury can i nfer how rare t he
def endant's DNA profile would be in
a database that reflects that
popul ati on by hearing how rare the
defendant's DNA profile is in the
United States black database.™ It
concl uded, in i ght of this
phenonenon, that any concern that
the St. Thomas's bl ack population's
bin frequencies are drastically
different from those of the United
St at es bl ack popul ati on is
unwar rant ed. Though the application
of the United States black bin
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frequencies to the defendant's bands
does not produce the precise odds of
finding a random match in the
def endant' s popul ation, the danger
of error in any such application is
so small as to be practically
nonexistent. Id. A simlar logic
applies in this case. Accordingly,
the trial court did not err in
admtting the DNA evidence here, or
in allowing Baer to testify a an
expert regarding the DNA testing,
dat a, and resulting statistical
anal ysi s.

Darling, 808 So. 2d at 150-152,158-160
(footnotes onmtted).

Prior to the evidentiary hearing, Defendant
hired Arvizu* to review the available FDLE
records relevant to the testing of the DNA
sanple in the instant case. Based on her
reviews, Arvizu testified at the evidentiary
hearing® that the procedures and methods
utilized by FDLE fell well below accepted
i ndustry standards. She noted that FDLE had
i nadequate custody control procedures in
pl ace, failed to run the necessary controls
to ensure against unreliable results and
cross-contam nation, and, at the tinme of
testing, did not have a quality assurance
program in place. (EH. 599-601, 604, 620.)
Additionally, | ogbooks pertai ni ng to
instruments used in DNA testing and external
proficiency results regarding the analysts
were not provided and/or avail able, and the
anal ysts' observations and testing notes
were not conpiled in a bound notebook
pursuant to general |aboratory practice.
(EH. 612, 613, 616.)

Fn.27. As stated previously, Arvizu
is a quality assurance consultant
wi t h Consol i date Technical Services,
Inc., who perfornms quality assurance
audits and data quality assessnents
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of | aboratories. (EH 582, 592.)

Fn.28. During the course of the
heari ng, Def endant al | eged a
di scl osure violation by FDLE. This
Court then directed Arvizu to

conduct further on-site
i nvesti gati on, during which she
i ntervi ewed anal yst Baer, and
request ed further specified
docunent ati on; sonme of t he
docunent ati on was provi ded

i medi ately and sone was prom sed to
be delivered in the near future.
Arvizu testified based on her
prelimnary review of the new
material, but asserted she needed
time for further revi ew and
assessnment. After additional infor-
mati on was provided to her via the
Internet, (EH May 3, 2004. 11.),
her report was pr of f er ed by
Def endant on May 21, 2004.

Baer testified at the evidentiary hearing
t hat he had been with FDLE since 1979. (EH
1093.) He further testified that he was
given proficiency tests twice a year and had
never failed one. (EH. 1084.) Baer stated
that internal audits of FDLE are perfornmed
every year, while external audits are
perforned every two years; additionally the
| aboratory is audited every five years in
order to maintain accreditation according to
the guidelines of the Anerican Society of
Crime Laboratory Directors ("ASCLD') and the
DNA Advisory Board. (EH. 1085, 1086

1088.).%° Baer addr essed Arvizu's
criticisnms, and explained the techniques
used by the FDLE | aboratory in testing DNA
samples. (EH. 1090-1092, 1104-1115, 1124-
1126) . Baer st at ed t hat t wo ot her
| aboratories tested Defendant's DNA sanple
and supported his findings. (EH 1096.) Baer
conducted elimnation tests for Jesse
Rum nski (the victims boyfriend), as wel
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as Chris Powell and Jean Margus, who both
lived in the victinms apartnent conplex and
had information on the nurder. (EH 1116-
1119.) He stated that he had no doubt that
the DNA analysis perfornmed in the instant
case was done correctly. (EH. 1095, 1096.)

Fn.29. The ASCLD conducts audits

based on revi ews of al | t he
| abor atori es, procedures,
docunent ati on, case files,
i nspections, and anal yst interviews.
(EH. 1088.)

Al t hough testinmony froma quality assurance
expert may have been adm ssible, see Mirray,
838 So. 2d at 1082 (Fla. 2002) (relevant
evi dence can be admtted unless there is an
i ndication of tanpering), counsel had to
make a decision as to whether that type of
testi nony, which would have gone to wei ght
rather than adm ssibility of DNA evidence

was warranted. Arvizu is not a DNA expert.

(EH. 656.) She admitted that she had only a
"l'ay know edge" of DNA techniques and was
not qualified to question DNA results;
accordingly, her assessnent was limted to
whet her good | abor at ory pr ot ocol was
foll owed. (EH. 656, 657, 1050.)

Based on the foregoing, there is no
reasonabl e probability that testinony such
as Arvizu's would have resulted in the
excl usi on, or even the underm ning, of the
DNA evidence adduced at trial. There was
evi dence at trial t hat FDLE had an
accredited DNA | aboratory. Furthernore, the
Fl ori da supreme court found Baer was well
qualified to testify regarding DNA testing,
dat a, and t he resulting statistical
anal ysis. And, counsel knew that Defendant's
DNA woul d be present, based on Defendant's
affair with the victim?3 Accordingly,
counsel nmade a strategic decision to |aunch
a Frye chall enge, based on the statistica
angl e of the DNA evidence, which resulted in
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the trial court's overruling of t he
chal | enge, fol | owed by t he | engt hy
di scussion of the Florida supreme court,
supra, upholding the trial court's decision.

Fn. 30 Defendant asserts that it
appears from the testinony of
counsel Francis lennaco and Robert
LeBl anc t hat because | ennaco held an
under graduate degree in zool ogy,
neither he nor LeBlanc felt it was
necessary to hire an expert to
i nvestigate whether FDLE's quality
assurance program adequately ensured
the reliability of the DNA testing
and results. (EH 836-837) Thi s,
however, IS a m sst at enment .
Counsel's request for a DNA expert
was granted by the trial court. (EH
852.) However, after Def endant
advi sed counsel that he had had an
ongoing affair with the victim and
there was no question his DNA would
be present, the expert was not
hired. (R 852, 953, 921,922). See
Darling 808 So. 2d at 155, n.10.

Based on the foregoing, Defendant's claimis
deni ed.

(PCR1820- 1828) .

The Aexpert@ hired by Darling was not an expert in DNA, but
was a quality assurance expert. M. Arvizu admtted she was not
a DNA expert and only had |ay knowl ege of DNA techni ques. Her
assessnment was |limted to whether good |ab practices were
followed. Ms. Arvizu also conceded she was not qualified to
guestion the DNA results. Darlings trial attorneys requested a

DNA expert but did not pursue the issue after Darling advised
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them he had an affair with the victimand there was no question
hi s DNA woul d be present,
The testinmony of David Baer, the senior crine |ab analyst at
FDLE Orlando who had been with FDLE since 1979 showed t hat
neither he nor the FDLE | ab were deficient. M. Baer was tested
two times a year with proficiency tests and had never fail ed.
I nternal audits of FDLE are performed each year; external audits
every two years. The FDLE lab is accredited and is audited every
five years in order to maintain accreditation. The Ol ando |ab
was accredited in 1995 and re-accredited in 2000 according to
the guidelines of the American Society of Crime Laboratory
Di rectors (AASCLD@) and the DNA Advi sory Board. The ASCLD audit
includes a review of all the |abs, procedures, docunentation,
case file review, inspection and interviews of analysts. M.
Baer addressed Ms. Arvizus criticism and explained the
techniques used in the FDLE | ab. He had no doubt the DNA
anal ysis performed in Darlingss case was done correctly. I n
fact, M. Baer had entered Darling=s DNA into CODI S and two ot her
| abs showed the sanme result: one in Broward and one in
Tal | ahassee.

Trial counsel nade a reasonabl e strategic decision regarding

how to approach the DNA. In Strickland, the Suprene Court stated

that "strategic choices nade after thorough investigation of |aw
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and facts relevant to plausible options are wvirtually
unchal | engeable.™ 466 U.S. at 690, 104 S.Ct. 2052. See also
Wggins v. Smth, 539 US. 510, (2003) (stating that "the
def erence owed such strategic judgnments” under Strickland is
defined "in terms of the adequacy of the investigations
supporting those judgments").
The adm ssibility of DNA evidence has been recogni zed since
1988. See Andrews v. State, 533 So. 2d 841 (Fla. 5th DCA 1988).
Testinmony froma quality assurance expert may or may not have
been adm ssible. In any case, counsel would have had to make a
deci sion whether that type of inconclusive testinmony, which
would go to weight rather than adm ssibility of DNA, was worth
the $7,000 fee.? Trial counsel attacked the DNA statistics with
an argunment which inspired a lengthy discussion in Darling v.
State, 808 So. 2d 145, 150-152, 158-160 (Fla. 2002). Nothing in
Strickland requires counsel to attack every aspect of a
scientific procedure, especially when the challenge is non-
productive. As this Court recently stated in Ferrell v. State,
30 Fla. L. Weekly S863, 865 (Fla. Dec. 22, 2005):

Al t hough trial counsel could have hired nore
experts and brought in nore w tnesses, the

M. Arvizu testified she spent 44 hours up to the tine of
heari ng and charges $150/ hour. She spent additional tinme after
the hearing review ng docunents and submtting an additiona
report.
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st andard for assessi ng i neffective
assistance claims “is not how present
counsel would have proceeded, in hindsight,
but rather whether there was both a
deficient performance and a reasonable
probability of a different result. Brown v.
St ate, 846  So. 2d 1114, 1121 (Fl a.
2003) (quoting Cherry v. State, 659 So. 2d
1069, 1073 (Fl a. 1995)); See also
Strickland, 466 U S. at 689 (“Even the best
crimnal defense attorneys would not defend
a particular client in the same way."”).

Ms. Arvizu was not a DNA expert and could not give an
opinion on the validity of the results. In fact, Darling did not
re-test the DNA or show that the results were affected by any
shortcom ng at FDLE. This claimfails for lack of proof that
the results were not accurate.

FDLE was accredited and, as the Florida Suprene Court noted,
M. Baer was well-qualified. Further, as Ms. Arvizu noted, she
did not know of any attacks on the basis of quality assurance
bef ore 2000 (EH 1056). Therefore, it is questionabl e whether,
even if this testinony had been adm ssible, M. Arvizu's
testimony was avail able. See Ferrell v. State, 30 Fla. L. Wekly
S863, 865 (Fla. Dec. 22, 2005); Nelson v. State, 875 So. 2d 579,
583 (Fla. 2004).
Darling faults trial counsel for failing to | aunch this new and

i nnovati ve method of attacking DNA results; however, nothing in

Strickland requires trial counsel to attenpt a novel approach at
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t he expense of a client. M. Baer testified he did not know
of such a defense practice.
CLAI M VI

COUNSEL WAS NOT | NEFFECTI VE FOR FAILING TO
H RE A FINGERPRI NT EXPERT; THI'S |SSUE WAS
ABANDONED AT THE TRI AL LEVEL

This claim was abandoned at the trial |evel. The tri al
court hel d:

ClaimlIll: M. Darling is denied his rights
under the sixth and fourteenth anendnents to
the United States Constitution and the
corresponding provisions of the Florida
Constitution because defense counsel was
ineffective for failing to object to the
entry of a photograph of a latent fingerprint
all egedly obtained from a Ilotion bottle
| ocated at the crine scene and/or failing to
hire and present an independent fingerprint
expert.

Def endant clainms that the primary evidence
agai nst himincluded testinony that a |otion
bottle found in the victims apartnment
contained one thunb print matching his. He
further clainms that counsel was ineffective
for failing to object to entry of the
phot ograph of his fingerprint into evidence
based on the “best evidence rule."® Defendant
asserts that if an objection had been | odged,
t he phot ograph woul d have been inadm ssi bl e,
t hus seriously underm ning the State's case.

Fn.6. See 8§90.952, Fla. Stat. (best
evidence rule requires that if the
original evidence or a statutorily
authorized alternative is avail able,
no evidence should be received which
is merely substitutionary in nature).
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Phot ographs are properly adm ssible if they
depict factual conditions relating to the
crime and if they are relevant in that they
aid the court and the jury in finding the
truth. See Booker v. State, 397 So. 2d 910,
914 (Fla. 1981).

At trial, the lotion bottle was identified by
the | aw enforcement officer who found it in
the sink of the victims bathroom (TT. 398)
The bottle was then entered into evidence.
(TT. 398.) Using a test procedure identified
by the chem st as "reflected ultra violent
[sic] imaging," a print was raised on the
bottle. (TT. 501-504.) After a photograph was
made of the print as it existed on the
bottle; the photograph was offered into
evidence at trial. (TT. 501-504.) Based on
the foregoing, the photograph was used in

connecti on with testi nony regar di ng
fingerprint analysis and conparison, thus
making it relevant and adm ssible. 1d.

Accordingly, Defendant's claimis denied.

Def endant also asserts that counsel was
i neffective for failing to hire an
i ndependent expert to challenge the trial
testinmony presented by Tony Mss ("Mss"),
the State's fingerprint expert.

Prior to the evidentiary hearing, Defendant
hired expert Smth to conduct a fingerprint
exam nation. In his pre-hearing deposition,’
Smth opined that it was inconclusive whether
the fingerprint |ocated on the lotion bottle
mat ched that of Defendant. (Smth. 7-9.) He
further opined that he was unable to conduct
a thorough exam nation w thout having access
to a reversal print of the fingerprint.
(Smth. 12.) As stated previously, on My 5,
2004, Smith was provided with the negatives
he needed. When the hearing reconvened on May
7, 2004, however, Defendant's counsel stated
that he was not going to proceed with further
testinony about the fingerprint evidence.

99



(EH. May 7, 2004.2.) The Court replied, *“I
don't know that you have to say anynore. W
have the deposition in evidence. |'ve read
it. And, basi cal |y, hi s opi nion was
i nconcl usive. He was not in a position to say
anything one way or another." (EH May 7,
2004. 2.) Defendant's counsel agreed that was
a fair representation of his statenent. (EH
May 7, 2004.2.)

Fn.7. Smth was deposed on April 2,
2004, and the deposition was entered
into evidence at the evidentiary
hearing. (EH. 665-666.)

Def endant asserts that Smth's deposition
testinmony could have refuted Moss' trial
testinony, because at trial, Mss stated that
the match was overwhelmng, wth over 20
points of identification. (EH 922.) However,
at the evidentiary hearing, Mss stated he
saw 15 points of identification. (EH 992.)
Def endant argues that he would have been
acquitted had the jury heard the testinony of
a fingerprint expert such as Smth.

Defendant's clains are without nmerit. Smth
stated in his deposition that he was unabl e
to conduct an exam nation w thout seeing a
reversal print. Once he received and revi ewed
the informati on he sought, collateral counse
presented no further testinony from him
Accordingly, there was no testinony that
refuted Moss' trial and/or evidentiary
hearing testinony.

Furthernmore, Defendant fails to acknow edge
Moss's hearing testinmony that he could
qui ckly identify 15 points of conparison
between the print on the lotion bottle, and
Defendant's thunmb print, and if the Court so
desired, could use the enlarging machine to
identify all 20 points of conparison. (EH
993, 996).°

Fn. 8. Moss brought the enlarging
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machine to the evidentiary hearing.

Based on the foregoing, Defendant's clains
are nmerely conclusory allegations which do
not merit relief See Woden, 589 So. 2d at
372. See also Flint 561 So. 2d at 1344.

(PCR1795-1798). Mervin Smith was present at the evidentiary
heari ng and was provided the fingerprint evidence he needed to
make a determ nation. After all the photographs and negatives
were provided to M. Smth, defense counsel advised the court

they were not presenting his testimony. As in Ferrell v. State,

30 Fla. L. Wekly S863 (Fla. Dec. 22, 2005), this claim was
abandoned. This Court stated in Ferrell:

Ferrell's claim of ineffective assistance
based on the failure of trial counsel to seek
t he expert assistance of a social worker is a
fact-based issue that required devel opnent at
an evidentiary hearing, as evidenced by
post convi ction counsel's proffer of testinony
fromthe expert social workers. See Omen v.
State, 773 So. 2d 510, 515 (Fla. 2000).
However, Ferrell "opted to forego" the
presentation of such evidence at t he
schedul ed evidentiary hearing and thus waived
t he claim | d.

Ferrell v. State, 30 Fla. L. Wekly at 866. The State submts
that this claimwas raised in bad faith both at the trial |evel
and on appeal. M. Smith was available to testify and had been
present at the hearing for several days. Yet when the evidence
was obvi ously adverse to Darling, collateral counsel requested to

submt a deposition in lieu of M. Smth' s testinony. The
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deposition was received over State objection. The deposition is
hearsay and inadm ssible. As the trial court ruled, the
deposition does not support this claimeven if it were properly
adm tted. However, the tactic of trying to mslead the court by
trying to use a deposition in lieu of the expert’s obviously
adverse testinony, then m s-quoting the testinmony of the State
expert, Tony Moss, should not be tolerated. This claim was
abandoned, it has no nerit, and it should be deni ed.
CLAI M VI |
CLAIMS OF | MPROPER PROSECUTORI AL  ARGUMENT
SHOULD HAVE BEEN RAI SED ON DI RECT APPEAL,
RAI SI NG THE CLAI M AS | NEFFECTI VE ASSI STANCE
OF COUNSEL W LL NOT AvVO D THE PROCEDURAL BAR.
In this claim Darling argues the prosecutor’s argunment was
i nappropriate and counsel was ineffective for failing to object.
He also argues the trial judge included a section in the
sentencing order which m sstates applicable law. C ains involving
prosecutorial argunment or the sentencing order should have been
rai sed on direct appeal and are procedurally barred. Darlingis
attenmpting to relitigate the nerits of this issue by couching it
in terms of an ineffective assistance of counsel claim See

Medina v. State, 573 So. 2d 293, 295 (Fla. 1990) (stating that

claims of ineffective assistance of counsel should not be used to

circunmvent the rule that postconviction proceedi ngs cannot serve
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as a second appeal ); Shere v. State, 742 So.
1999) .

The Lockett claimwas raised at the trial
and referred primarily to jury instructions.

i ssue on appeal is solely that the prosecutor

2d 215, 223 (Fla.

| evel as CaimWV,
(PCR1290- 1292). The

s comments and the

sentencing order were erroneous. The trial judge summarily

denied this claimas foll ows:

Claim VI alleges facts already cont
the case record. Therefore, summary
of ClaimVl is appropriate because
based upon disputed facts.

The passage whi ch defendant sets out

ained in
di sposal
t is not

on page

45 of his WMtion to Vacate records an

entirely appropriate conment

by t he

pr osecut or. The prosecutor did not argue
that the jury was precluded from considering

mtigation. The pr osecut or

merely

characterized the mtigation which defendant
had presented, and pointed out that it had
little, if any, direct relation to the crine.

This was appropriate because the jury can

consi der whether a mitigating factor

is “any

other circunmstance of the offense.” See
Standard Jury Instruction 7.11. The Court
specifically instructed the jury that they
coul d consider “any other circunstance of the

offense” as a mtigating factor.
Def endant essentially concedes t

pur pose of the prosecutors argunment

persuade the jury to give the

(TR 295)

hat the
was to
pr oposed

mtigating factor little weight because it
had little causal connection with the brutal
rape and nurder Defendant perpetrated upon

Grazyna Mynarczyk. This has been
by the Florida Suprenme Court as

approved
a valid

consideration in determ ning the weight to be

given to a mtigating circunstanc

e. See

Spencer v. State, 691 So.3d 1062, 1064 (Fl a.
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1996) . Clearly, it is proper for a
sentencing fact finder to evaluate proposed
capital mtigation in Ilight of both the
killing, and of the facts leading up to the
kKilling.

(PCR1537-1538). As the trial court found, this claim has no

merit.

| aw,

Darling’ s conplaints are actually with the state of

not

t he

that the prosecutor or trial judge violated the |aw.

The claimhas no nmerit.
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As in ClaimVll

CLAI M VI | |

CLAI MS THE JURY RECEI VED ERRONEOUS
| NSTRUCTI ONS SHOULD HAVE BEEN RAISED ON
DI RECT  APPEAL, RAISING THE CLAIM AS
| NEFFECTI VE ASSI STANCE OF COUNSEL W LL NOT
AVO D THE PROCEDURAL BAR.

instruction and state of the |law should have been

di rect appeal .

nei t her

avoid the procedural bar nor require relief

claimhas no nerit. The trial court found:

Claim VIl alleges facts already contained in
the case record. Therefore, sunmary di sposal
of ClaimVl is appropriate because it is not
based upon disputed facts.

This Court finds as a matter of fact that the
transcript of the guilt phase voir dire does
not indicate that the prosecutor in his voir
dire questioning nade statenents which
differed material ly from t he jury
instructions which were ultimately given by
the court.

Mor eover, the said transcript also indicates
that defense counsel did object to the
prosecutor’s characterization of the jurors

proper role in the penalty phase process, (TT
98) and that the court imedi ately thereafter
instruction the jury as to the procedure by
which a penalty phase jury determ nes what
sentence to recommend and that their decision
woul d be given great weight by the court.

(TT96-7) Indeed, defendant hinself concedes
at page 47 of his Mdtion to Vacate, that the
prosecutor’s questions were designed to fit
“hand in glove” wth the standard jury
instructions which were ultimtely given. A
valid burden-shifting argunment cannot be
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rai sed on

Rai sing the clainms as ineffective assistance wll

since the



founded on the standard jury instructions as
to mtigation and aggravation. See State v.
Mar quard, 850 So. 2d 417, 433, n.18 (Fla

2002); State v. Vining, 827 So. 2d 201, 213
(Fla. 2002).

This Court also finds that defense counsel
was not ineffective for failing to further
obj ect to the prosecutor’s voir dire
statenments and questions regarding mtigation
and aggravation. If, as Defendant concedes,
the prosecutor’s comments were “hand in
glove” with the standard jury instructions,
def ense counsel did not have a valid basis
for further objection.

Lastly, because the defense did object to the
prosecutor’s characterization of aggravation

and mtigation, Claim VIl is procedurally
barred because it could and shoul d have been
rai sed on direct appeal. See Mwore v. State,

820 So. 2d 199, 208 n.10 (Fla. 2002)(claim
seeking to raise prejudicial remarks of
prosecutor were procedurally barred because
it should have been raised on direct appeal);
Marquard v. State, 850 So. 2d, 417, 423 nn. 1,
2 (Fla. 2002)(Defendant’s Claim 6, that
def ense counsel failed to object to inproper
comments by the prosecutor which dimnished
the role of the jury, was procedurally barred
because it shoul d have been raised on direct

appeal ).
(PCR 1539-40). The trial court order is supported by the record.

CLAIMS | X AND X

CLAI MS RAlI SED TO PRESERVE THEM FOR REVI EW
Darling raises clains pursuant to Caldwell v. M ssissippi
472 U.S. 320 (1985), and Ring v. Arizona, 536 U S. 584 (2002), to

preserve them for review. (Initial Brief at 93) The Cal dwell
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claimis procedurally barred for failure to raise it on direct
appeal. The Ring claimis repeatedly denied by this Court and
Darling s aggravating circunstances included the prior-violent-
felony aggravator and the during-a-felony (sexual battery)

aggr avat or.
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CONCLUSI ON

Based on the foregoing argunents and authorities, Appellee
respectfully requests this Honorable Court affirmthe order of
the trial court and deny all relief.
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