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PROCECURAL HI STORY

The rel evant facts were sunmari zed by the Suprenme Court of
Florida in Darling v. State, 808 So. 2d 145 (Fla. 2003):

The victimin this case, Gazyna M ynarczyk
("Grace"), was a thirty-three-year-old
Polish female living illegally in the United
States. The State's first wtness, Zdzislaw
Ram nski (known as "Jesse"), had net the
victimin Poland in 1990 or 1991. Gace and
Jesse developed a personal relationship,
whi ch continued when G ace noved to Ol ando
on Septenber 28, 1992.

Jesse owned and oper at ed Abl e
Transportation, whi ch provi ded shuttle
service to and from the airport, and G ace
was enployed part-tinme with this enterprise.
The last tinme Jesse saw Grace alive was on
the norning of October 29, 1996, at around
9:30. At that tinme she was wearing shorts
and a small shirt, as she was doing |aundry
in a facility at her apartnent conplex.
Jesse did not exit his vehicle when talking
with Gace only briefly that norning. She
told Jesse that she had an appointnent with
a gynecologist later that day. Jesse gave
Grace an AnSouth Bank envel ope contai ning
three hundred dollars cash in paynment for
work she had perforned for the conpany
during the prior week. Jesse drove away from
the apartnment conpl ex and proceeded to worKk.
Jesse again spoke with Gace around 10:15
a.m by phone, and she indicated that she

was still doing laundry, and would call him
after she returned from her doctor's
appoi ntnent. Although Jesse continued to

t el ephone G ace throughout the day, he was
unable to reach her again. Around 4:10 p. m,
Jesse called again and was still unable to
reach Grace. He becanme concerned that she
had not telephoned him after her doctor's
appoi ntment, so he returned to her apartnent
compl ex.



Upon arriving there, he was surprised to
find t hat t he bl i nds to G ace's
apartnent - -whi ch she never closed during the
daytinme--were closed. He used his Kkey to
enter the apartnent, where he found a basket
with laundry in the living room and the
door to the bedroom closed. He recalled
seei ng no di st ur bed obj ects in t he
apart nment. Upon entering t he bedr oom
however, he found G ace. She was on her back
on the floor, naked from the waist down,
with her face near the bed and her |Iegs
inside the closet. Wien she did not respond
to him Jesse noved Grace to the bed, and
di scovered that she was cold, and had bl ood
on her. He proceeded to <call 911 for
assi st ance and menber s of t he fire
departnent arrived shortly thereafter. They
soon determ ned that Grace was dead.

Oficers from the Oange County Sheriff's
Ofice responded to the scene and secured
itens of evidence found in the bathroom
which included a lotion bottle, a pair of
panties, and a pink throw pillow. The pillow
had a blackened area and a gunshot hole
t hrough the sides. There was bl ood spatter on
the door of the closet, and blood present in
the closet area. Two AnSout h Bank envel opes
were found which contained cash totaling
approximately twelve hundred dollars and a
shoe box was discovered which contained one
t housand dollars. There was also a wallet
which held fifty-eight dol | ars. Jewel ry
| ocated i n boxes appeared to be undi sturbed.

An  officer who had canvassed G ace's
nei ghborhood to determ ne whether there were
witnesses wth information regarding the
murder testified that he had contacted
Darling on October 30, the day after the
murder. Darling's apartnment was |ocated just
north of Gace's apartnent. In response to
the investigating officer's inquiry, Darling
had said that "he was working and didn't know
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anyt hing of the incident."

Dr. WIlliam Robert Anderson of the Ol ando
Medi cal Examiner's Ofice testified at trial.
Hi s t esti nony I ncl uded a di scussi on
concerning the "defect" in the pillow,
particularly the "cloud of soot"™ from the
"burning gun powder"” left on the pillow as
the "bullet comes out."” The gun was fired at
cl ose range because he observed "in the
victimonly a small anmount of soot material.
But ... on the pillow there is a significant
anount of that soot material." Dr. Anderson
indicated that "the end of the weapon was up
against that pillow ... fairly tightly." He
also testified that the "defect in the mddle
is consistent wth a bullet passing through

., Creating a tear." Wen the doctor first
saw Grace, "[r]igor nortis was conplete,” and
he estimated that she "was probably dead at
| east six hours from the tinme we saw her,
whi ch was about seven."

Dr. Anderson testified that the bullet
entered "the right back of the head." G ace
had an abrasion there "consistent wth
sonmet hi ng having been up against the cloth
transferring energy across to the skin and
creating that.” "That pillow" was consistent
with the abrasion. The doctor found that
Grace had "some vagi nal injuries, but nothing
that would nmake her bleed significantly."

There was "[a] |ot of bleeding ... inside the
brain,” but "she's gonna die pretty quick."
He st at ed t hat "[ c] onsci ousness woul d

probably not be nore than a few seconds," and
that "[s]he would have no notor activity" or
any "ability to nove anything at that point."
The doctor stated that "the rapidity [w th]
which she dies" is "one of the reasons she
probably didn't bleed."



The doctor stated that there was "sem nal
purul ent” in Gace's vaginal area and
bruising on the "back of the elbows

consistent with sone noving around.” There
was "a henorrhage,” which "neans that took
place when circulation was alive." The
vagi nal area abrasions were "consistent with
vaginal trauma from penetration of sone
obj ect, penial, digital, sone other object.”
The doctor pointed out that the "tear of the
labia mmjora, which is a very sensitive
area" was "quite painful,” adding: "This
woul d not be consistent with consensual sex,
in that the pain wuld interrupt the

activity. It would be painful enough that
consensual sex would not apply after that
point." The doctor observed that "there

wasn't anything in the labia that would
explain those abrasions other than trauma.”
[FN1] The victims "rectal area" had "sone

tears,” which were caused by "[d]igital
penetration, peni al penetration, some
trauma.” The doctor opined that this, too,
was painful. He further indicated that the

"gunshot wound to the head with the injuries
... described" was the cause of Gace's
deat h.
FN1. Dr. Anderson stated that he had
"seen many, many sexual assaul t
victinse that don't have ... defense
wounds...." He observed, furt her
that in "[t]he majority of the cases

of sexual battery ... they don't put
up a struggle.”

Phot ographs and records of fingerprints
found in Gace's apartnent were devel oped
and submtted to a conparison expert. A
phot ograph of fingerprints from the |otion
bottle was developed, and admitted into
evidence as Exhibit 14. At trial, the
State's expert in t he detection

enhancenment, and recording of fingerprints
opined that the fingerprint on the [lotion
bottle had been there for less than one
year. The State's expert in the area of



fingerprint compari son conpar ed t he
fingerprints on Exhibit 14 wth fingerprints
obtained fromDarling. He testified at trial
that he found a print on the lotion bottle
whi ch matched that of Darling's right thunb.

Additionally, David Baer, a Senior Crine
Laboratory Analyst with FDLE, testified that
the DNA in the senen sanple fromthe victim
mat ched the DNA from Darl i ng=s bl ood sanpl e.

The jury found Darling guilty of capital
mur der and arnmed sexual battery.

Darling raised eleven points on direct appeal. He clained
that the trial court reversibly erred in:

(1) denying Darling's notion for judgnent of
acquittal;

(2) adm tting DNA evidence;
(3) not allow ng defense counsel to comrent
on the State's failure to exclude other

suspects;

(4) limting Darling's voir dire exam nation
during jury selection;

(5) denying Darling's requested instruction
regardi ng circunstantial evidence;

(6) precluding defense counsel's rebuttal
closing argunent where the State had waived
its closing argunent;

(7) refusing to allow Darling to argue
resi dual doubt as a mtigator; and

(8 denying Darling's requested special
penal ty phase jury instructions.

Additionally, Darling asserted that:

(9) the absence of a conplete record on
appeal deprived him of adequate appellate



revi ew

(10) his death sentence is disproportionate,;
and

(11) his death sentence violates the Vienna
Conventi on on Consul ar Rel ati ons, 596
UNT.S 261 (Dec. 24, 1969) (the "Vienna
Convention").

Darling v. State, 808 So. 2d 145 (Fla. 2003).

This Court affirnmed the convictions and sentences. Darling
filed a petition for wit of certiorari in the United States
Suprene Court which was denied October 7, 2002. Darling v.
Florida, 537 U'S. 848 (2002). Darling filed a Mdtion for
Post Conviction Relief on Septenber 22, 2003, raising thirty-
ei ght (38) clains:

(1) State agencies withheld public records;

(2) Counsel was ineffective for allow ng Juror
Wl son to serve on the jury;

(3) Counsel was ineffective for failing to
object to a fingerprint on a lotion bottle;

(4) Counsel was ineffective in the penalty phase
for failing to ensure adequate nental health
exam and present nmental health mtigation;

(5 The jury was msled by coments and
instructions which diluted their sense of
responsibility;

(6) Jury I nstructions limted mtigation;
counsel was ineffective;

(7) The pr osecut or made i mpr oper cl osi ng
remar ks; counsel was ineffective;

(8) The jury was told a death recommendati on was



(9)

(10)

(11)
(12)
(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

requi red; counsel was ineffective;

Counsel failed to obtain an adequate nental
health evaluation in violation of Ake v.

Gkl ahonm;

Cunul ative effects of ineffective assistance
of counsel and erroneous trial court
rulings;

New y di scovered evi dence;

The State withheld material evidence;

Counsel was ineffective in voir dire;

| mproper prosecutor argunents; counsel was
i neffective;

Counsel was ineffective for failing to
investigate and present mtigating evidence;

Darling is innocent of the death penalty;

Darling was absent during critical stages of
the trial;

Penalty phase instructions shifted the
burden; counsel was ineffective;

Jury instruction on expert testinony was
erroneous; counsel was ineffective;

Jury i nstructions on aggravati ng
ci rcunst ances erroneous; counsel was
i neffective;

The State i ntroduced nonst at ut ory
aggravati ng factors; counsel was
i neffective;

Jury was misled by comments and instructions
that diluted its sense of responsibility;
counsel was ineffective;

Darling could not interview jurors; counsel
was i neffective;



(24) The prosecutor overbroadly and vaguely
argued aggravating circunstances; counse
was i neffective;

(25) Electrocution is cruel and unusual;

(26) Florida’s death penalty is arbitrary and
capri ci ous;

(27) Darling was prej udi ced by pre-trial
publicity; counsel was ineffective;

(28) The trial court erred in finding mtigating
ci rcumst ances;

(29) The sentencing order does not reflect an
i ndependent wei ghi ng;

(30) The record on direct appeal was inconplete;

(31) Excessive security mneasures or shackling;
counsel was ineffective;

(32) The judge and jury relied on m sinformation;
counsel was ineffective;

(33) Jury instruction on majority vote of jury
was erroneous; counsel was ineffective;

(34) Darling’s death sentence is predicated on an
automatic aggravating circunstance; counsel
was i neffective;

(35) Ring v. Arizona;

(36) Counsel was ineffective for failing to
request an instruction and present evidence
of parole ineligibility;

(37) Counsel was ineffective for failing to hire
experts and challenge scientific findings of
FDLE regardi ng DNA;

(38) Darling’ s trial was fraught with error.

After an evidentiary on certain clains, the trial court



denied relief. An appeal fromthat order is pending before this
Court in Case No. SC05-2020.
ARGUVENTS
CLAI M |

VWHETHER DARLI NG WAS DENI ED EFFECTI VE

ASSI STANCE OF COUNSEL AND ACCESS TO THE

COURTS IN A PRIOR FELONY CONVICTION IS

PROCEDURALLY BARRED AND NOT PROPERLY RAI SED

BEFORE THI S COURT.

The issue Darling raises is whether counsel in another
case, Case No. CR96-13626, N nth Judicial Circuit Court for
Orange County, was ineffective. Darling acknow edges that he
filed a Rule 3.850 notion in that case, relief was denied, and
he appealed to the Fifth District Court of Appeal.

This Court does not have jurisdiction to review this issue
whi ch involves an entirely separate case. The only connection
to this case is that the taxi robbery was used as a prior
violent felony aggravating circunstance. Even if this Court had
jurisdiction, this issue is procedurally barred since it was
ruled on by Judge MacKinnon and the appeal dismssed by the
Fifth District Court of Appeal. Furthernore, the issue is tine
barred since the plea to the taxi robbery was in 1997. The
issue is also barred because it was not raised in the Rule 3.851
motion in this case. Last, the issue was raised on appeal from

the order denying relief in the Rule 3.851 proceeding which is

pendi ng before this Court. This issue was not properly raised
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in the Rule 3.851 proceeding. Even if it were, habeas corpus
petitions are not to be used for additional appeals on questions
which could have been or were raised on appeal or in a rule
3.850 notion. Rodriguez v. State, 30 Fla. L. Wekly S385, 398
n.16 (Fla. My, 26 2005); Hardwi ck v. Dugger, 648 So. 2d 100,
105 (Fla. 1994). Last, this issue has no nerit. The evidence in
the taxi robbery case was overwhelmng. Darling was arrested
with the gun in his pocket with which he shot the taxi driver,
the taxi driver survived and testified in the penalty phase of
this case, and Darling confession. In fact, Judge MacKi nnon
found the evidence overwhelmng in denying the Rule 3.850 notion
in this case.
CLAIM | |

WHETHER DARLI NG RECEI VED EFFECTI VE
ASS| STANCE OF APPELLATE COUNSEL.

The issue Darling raises was addressed by this Court on
direct appeal and has no nerit. Darling has failed to show that
any notion which appellate counsel failed to argue has nerit.
When analyzing the nerits of the claim "the criteria for
proving i neffective assistance of appellate counsel parallel the
Strickland standard for ineffective trial counsel." Rutherford,
774 So. 2d at 643 (quoting WIlson v. Wainwight, 474 So. 2d
1162, 1163 (Fla. 1985)). Thus, this Court's ability to grant

habeas relief on t he basi s of appel | ate counsel ' s
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ineffectiveness is Ilimted to those situations where the
petitioner establ i shes first, t hat appel | ate counsel's
performance was deficient and second, that the petitioner was
prej udi ced because appellate counsel's deficiency conprom sed
the appellate process to such a degree as to undermne
confidence in the correctness of the result. See id. "If a |egal
issue "would in all probability have been found to be w thout
merit' had counsel raised the issue on direct appeal, the
failure of appellate counsel to present the neritless issue wll
not render appellate counsel's performance ineffective."
Rut herford, 774 So. 2d at 643 (quoting WIIlianson v. Dugger, 651
So. 2d 84, 86 (Fla. 1994)). Moreover, appellate counsel is not
required to present every conceivable claim See Atkins .
Dugger, 541 So. 2d 1165, 1167 (Fla. 1989) ("Most successful
appel l ate counsel agree that from a tactical standpoint it is
nore advantageous to raise only the strongest points on appea

and that the assertion of every conceivable argunment often has
the effect of diluting the inpact of the stronger points.").
Davis v. State/Cosby, 30 Fla. L. Wekly S709, 719 (Fla. OCct.
20, 2005).

CLAIM I |1

EXECUTI ON BY LETHAL I NJECTION IS NOT' CRUEL
AND UNUSUAL PUNI SHVENT

This Court has repeatedly rejected this claim as being

12



Wi thout merit. See Sins v. State, 754 So. 2d 657, 668 (Fla.
2000) (holding that execution by lethal injection is not cruel
and unusual punishnent); Provenzano v. State, 761 So. 2d 1097

1099 (Fla. 2000) (holding that execution by lethal injection is
not cruel and unusual punishnment); Johnson v. State, 904 So. 2d
400, 412 (Fla. 2005); Robinson v. State, 30 Fla. L. Wekly S576
(Fla. July 7, 2005).

CLAIM |V
VWHETHER DARLI NG |'S COWPETENT TO BE EXECUTED

IS NOT REVIEWABLE AT THIS TIME SINCE THERE
I S NO ACTI VE DEATH WARRANT.

Darling alleges no facts in support of this allegation, nor
did he offer any support of this claimat the trial court. In
fact, he even concedes that this claim is not ripe for
consideration at this tinme. (Habeas petition at 14). See
Thonpson v. State, 759 So. 2d 650, 668 (Fla. 2000); Provenzano
v. State, 751 So. 2d 37 (Fla. 1999); Fla. R Crim P. 3.811(d).
This claim has no nerit. Johnson v. State, 804 So. 2d 1218

1225- 1226 (Fla. 2001).
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court deny habeas corpus relief.
Respectfully submtted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

BARBARA C. DAVI S

Assi stant Attorney General
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