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STATEMENT OF CASE AND FACTS

On February 14, 1992, Defendant, Pablo San Martin, Ricardo
Gonzal ez, Pablo Abreu and Fernando Fernandez were charged by
indictnment with commtting, on January 3, 1992: (1) first degree
murder of a |aw enforcenent officer, (2) arned robbery, (3)
aggravated assault, (4) two counts of grand theft and (5) two
counts of burglary.! (R 1-5)2 Prior to trial, Defendant filed
a notion to suppress his confession.

At the hearing on this notion, Defendant offered to
stipulate to the adm ssion of the testinony fromthe suppression
hearing in the Hial eah case,® but requested that he be allowed to

supplenent this testinony with additional testinony from Det.

! Defendant was al so charged with possession of a firearm during
a crimnal offense and an additional count of aggravated
assault. (R 1-4) However, the State entered a nolle prosequi
to these charges after opening statenent at Defendant’s original
trial. Franqui v. State, 699 So. 2d 1332, 1333 n.1 (Fla. 1997).
2 In this brief, the symbol “R” wll refer to the record m
direct appeal fromthe first trial, FSC Case No. SC84,701. The
synmbol “T.” will refer to the transcript of the original trial
The parties will be referred to as they stood in the |ower court
groceedings.

Def endant had conmmitted four crinmes within a six week period:
the Republic Bank Robbery on Novenmber 29, 1991, the Hialeah
Mur der on Decenber 6, 1991, this case on January 3, 1992 and the
Van Ness ki dnappi ng on January 14, 1992. Defendant was arrested
for the Van Ness ki dnapping during its conmm ssion and confessed
to that crine at the tine of his arrest. After Fernandez was
identified as suspect in this case and confessed, Defendant was
brought to the M am -Dade Police Headquarters on January 17,
1992, interviewed about the other three cases and confessed to
each of them | ssues regarding the admssibility of these
confessions were litigated in a full suppression hearing during
t he Hi al eah case.
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Al bert Nabut concerning a statenment that he overheard and a
statenment that was taken after Defendant’s first appearance in
this case. (T. 100-12) The stipulation was accepted. I d.
Because the State did not plan to offer the statenment nmade after
the first appearance, the parties agreed no additional evidence
about this statenent would be necessary. | d. However, they
al so agreed that additional evidence concerning the statenent
Det. Nabut overheard would be heard at a |later date. 1d.

At the subsequent hearing, the parties stipulated to the
facts concerning the statenent that was overheard. (T. 851-61)
The parties then argued about the adm ssion of this statenent,
and the trial court ruled that the statenment was adm ssible.
| d.

The matter proceeded to trial on My 23, 1994. (R 24)
After considering the evidence presented, the jury found
Petitioner quilty as charged on all counts. (T. 2324-25) The
trial court adjudicated Defendant in accordance wth the
verdicts. (T. 2333) After a penalty phase, the jury reconmended
a sentence of death for the nurder by a vote of 9 to 3. (R
480) The trial court followed the jury’'s recomendation and
sentenced Defendant to death. (R 588-601)

Def endant appealed his conviction and sentences to this

Court, raising 5 issues:



l.
THE TRIAL COURT'S PRECLUSION OF THE DEFENDANT' S
EXERCI SE OF PEREMPTORY CHALLENGES ON TWO JURORS
CONSTI TUTED REVERSI BLE ERROR AND VI OLATED THE FIFTH
AND SI XTH AMENDMENTS AND |ITS FAILURE TO ACCEPT THE
RACE- NEUTRAL REASONS G VEN BY THE DEFENDANT WAS
MANI FESTLY ERRONEQUS.

1.

THE TRIAL COURT ERRED |IN OVERRULI NG THE DEFENDANT’ S
CHALLENGE TO THE STATE' S UNJUSTI FI ABLE EXCLUSI ON OF A
FEMALE JUROR VWHERE THE STATE FAILED TO OFFER A GENDER-
NEUTRAL EXPLANATION FOR | TS EXERCISE OF PEREMPTORY
CHALLENGES  AGAI NST HER, THEREBY VI OLATING THE
DEFENDANT' S FI FTH AMENDMVENT DUE PROCESS AND S| XTH
AMENDMENT | MPARTI AL JURY RI GHTS.

(I

THE TRIAL COURT ABUSED ITS DI SCRETION IN FAILING TO
GRANT THE DEFENDANT' S REPEATED MOTI ONS FOR SEVERANCE
BASED UPON THE UNFAI R PREJUDI CE OF THE | NTRODUCTI ON AT
THIS JONT TRIAL OF H'S NON- TESTI FYI NG CODEFENDANTS
PCST- ARREST CONFESSI ONS VWH CH DI RECTLY | NCRI M NATED
H M THEREBY VI OLATING THE DEFENDANT’ S CONFRONTATI ON
AND DUE PROCESS RI GHTS GUARANTEED BY THE FI FTH, SI XTH,
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTI TUTI ON.

| V.

THE TRIAL COURT ERRED IN FAILING TO GRANT THE
DEFENDANT RELIEF FROM THE PROSECUTORS  RELENTLESS
APPEALS TO THE JURY' S SYMPATHY BY THEI R I NJECTI ON OF
| RRELEVANT AND UNFAI RLY | NFLAMVATORY EVI DENCE OF THE
VICTIM S PERSONALI TY AND CHARACTER INTO THI S LAWSUI T,
THEREBY DENYI NG THE DEFENDANT A FAIR TRIAL AND DUE
PROCESS OF LAW GUARANTEED BY THE FI FTH AND FOURTEENTH
AVENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON.

V.
THE TRIAL COURT ERRED I N SENTENCI NG THE DEFENDANT TO
DEATH, THEREBY DENYI NG THE DEFENDANT DUE PROCESS OF
LAW  AND EQUAL PROTECTI ON VWHI LE | MPOSING A
DI SPROPORTI ONAL, CRUEL AND UNUSUAL, PUNI SHVENT UNDER
THE FI FTH, SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON.



A. The Trial Court Erred in Rej ecti ng
al t oget her t he Non- St atutory M tigating
Factors that he was a good enpl oyee, that he

had denonst rat ed good conduct and
rehabilitation in prison, and that he
suffered nental probl ens, as well as

Rejecting and Refusing to Instruct the Jury
on Age as Either a Statutory or non-
Statutory Mtigating Factor.

B. Death is a D sproportionate Penalty to
| npose on [Defendant] in Light of the
C rcunstances of this Case and Constitutes a
Constitutionally Inperm ssible Application
of Capital Punishnent.

C. The Death Penalty is Unconstitutional on its
Face and as Applied to [Defendant] and
Violates the Fifth, Sixth, Ei ghth, and
Fourteenth Anmendnents to the United States
Consti tution.

Initial Brief of Appellant, FSC Case No. 84, 701. This Court
affirmed Defendant’s conviction but reversed Defendant’s death
sentence. Franqui v. State, 699 So. 2d 1332 (1997). This Court
found that the trial court had erred in admtting the other
codef endants’ confession at the joint trial, that such error was
harmess in the guilty phase but that the error was harnful in
the penalty phase. In issuing its opinion, this Court found the
follow ng historical facts:

The def endant, Leonardo Franqui, along wth
codefendants Pablo San Martin, Ri cardo Gonzal ez,
Fernando Fernandez, and Pablo Abreu were charged wth
first-degree nurder of a Ilaw enforcenent officer,
armed robbery with a firearm aggravated assault,
unl awful possession of a firearm while engaged in a
crimnal offense, grand theft third degree, and
burgl ary. [ FN1] [ Def endant], Gonzalez, and San
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Martin were tried together before a jury in May, 1994.

The record reflects that the Kislak National Bank
in North Mam , Florida, was robbed by four gunnmen on
January 3, 1992. The perpetrators nmade their getaway
in two stolen grey Chevrolet Caprice cars after taking
a cash box from one of the drive-in tellers. During
the robbery, Police Oficer Steven Bauer was shot and
kill ed. Shortly after the robbery, the vehicles were
f ound abandoned two bl ocks west of the bank.

Appr oxi mat el y two  weeks | at er, codef endant
Gonzal ez was stopped by police after leaving his
resi dence on January 18, 1992. He subsequently nade

unrecorded and recorded confessions in which he told
police that [Defendant] had planned the robbery,
involved the other participants and hinself in the
scheme, and chosen the location and date for the
crine. He said that [Defendant] had procured the two
stol en Chevys, driven one of the cars, and supplied
him with the gun he used during the robbery. He
further stated that [Defendant] was the first shooter
and shot at the victimthree or four tinmes, while he
had shot only once. Gonzal ez indicated that he shot
| ow and believed he had only wounded the victimin the
| eg. Gonzal ez consented to a search of his apartnent
which revealed $1200 of the stolen noney in his
bedr oom cl oset. He was subsequently reinterviewed by
police and, anong ot her t hi ngs, descri bed how
[ Def endant] had shouted at the victim not to nove
before shooting him [ FN2]

[ Def endant] was also questioned by police on
January 18, 1992, in a series of unrecorded and
recor ded sessi ons. Duri ng hi s preinterview,
[ Defendant] initially denied any involvenent in the
Ki sl ak Bank robbery, but when confronted with the fact
t hat his acconplices were in custody and had
inplicated him he ultimtely confessed. [ Def endant ]
stated that Fernandez had hatched the idea for the
robbery after talking to a black male, and he had
acconpanied the two nen to the bank a week before the
robbery actually took place. He nmmintained that the
black male friend of Fernandez had suggested the use
of the two stolen cars but denied any involvenment in
the thefts of the vehicles. According to [Defendant],

5



San Martin, Fernandez and Abreu had stolen the
vehicles. [Defendant] did admt to police that he and
Gonzalez were arned during the episode, but stated
that it was CGonzal ez--and not hinself--who yelled at
the victimto "freeze" when they saw him pulling out
his gun. [Defendant] denied firing the first shot and
mai ntai ned that he fired only one shot |ater.

At trial, over the objection of [Defendant], the
confessions of codefendants San Martin and Gonzal ez
were introduced w thout deletion of their references
to [Defendant], wupon the trial court's finding that
their confessions "interlocked" with [Defendant’s] own
conf essi on. In addition, an eyewitness identified
[ Def endant] as the driver of one of the Chevrolets
leaving the bank after the robbery, and his
fingerprints were found on the outside of one of the
vehi cl es. Ballistics evidence denonstrated that
codef endant Ri cardo Gonzalez had fired the fatal shot
fromhis .38 revolver, hitting the victimin the neck
and that [Defendant] had shot the victimin the |eg
with his .9 mm handgun.

[ Def endant] was convicted on all counts, and

after a penalty phase trial the jury recommended death

by a vote of nine to three. The trial court followed

the jury's reconmendati on and sentenced [Defendant] to

deat h.
Franqui, 699 So. 2d at 1333-34. Both parties sought certiorari
review in the United States Suprenme Court, which was denied.
Franqui v. Florida, 523 U S. 1097 (1998); Florida v. Franqui,
523 U. S. 1040 (1998).

On remand, the matter proceeded to the new penalty phase on

August 24, 1998. (RST. 1)* After considering all of the

evidence, the jury recomended that Defendant be sentenced to

* The synbols “RSR.” and “RST.” will refer to the record on
appeal and transcript of proceedings from the resentencing, FSC
Case No. SC94, 269.
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death by a vote of 10 to 2. (RSR. 155, RST. 1172) The tri al
court followed the jury's recommendati on and sent enced Def endant
to death. (RSR. 158-75, 225-47) The trial court found three
aggravating factors: (1) prior violent or capital felonies,
including a prior attenpted arned robbery and aggravated assault
of Pedro Santos, a prior first degree nurder of Raul Lopez and
attenpted arnmed robbery of the Cabanases, and a prior arned
robbery and armed kidnapping of Craig Van Ness, as well as the
cont enpor aneous arnmed robbery and aggravated assault in this
case; (2) during the comm ssion of an arnmed robbery and for
pecuniary gain, mer ged; and (3) avoid arrest, hi nder a
governmental function and nmurder of a |aw enforcenent officer

mer ged. (RSR. 158-65, 226-37) The trial court accorded great
wei ght to each of these factors. (RSR. 158-65, 226-37) The

trial court found a nonstatutory mtigating circunstances: (1)

Def endant was a good father - little weight, (2) he cooperated
with authorities - little weight, (3) Abreu and San Martin
received life sentences - little weight, and (4) Defendant had
sought self inprovenment and found faith in custody - sone

wei ght. (RSR 166-72, 237-45) The trial court considered and
rejected Defendant’s age as mitigation because of his maturity.
(RSR. 167, 238-39) The trial court also rejected Defendant’s

famly history as mtigation because he was never abused and was



able to maintain relationships. (RSR 167-69, 239-42) Finally,
the trial court rejected the fact that Defendant did not fire
the fatal bullet as mtigation. (RSR 172, 244-45)

Def endant appealed his sentence to this Court, raising 6
I ssues:

l.
THE TRIAL COURT ERRED IN EXCUSI NG FOR CAUSE POTENTI AL
JURORS PEREI RA AND LOPEZ.

.
THE TRIAL COURT ERRED I N I NSTRUCTI NG AND ALLOW NG THE
JURY TO BE I NSTRUCTED THAT | TS RECOVMENDATI ON SHOULD
BE DEATH I F THE AGGRAVATORS OUTVEI GHED THE M TI GATORS.

(I
THE TRI AL COURT ERRED | N OVERRULI NG DEFENSE OBJECTI ONS
TO PROSECUTORIAL CLOSING ARGUMENT WHI CH  DEN ED
[ DEFENDANT] A FAIR TRI AL.

| V.
THE TRI AL COURT ERRED I N REFUSI NG TO | NSTRUCT THE JURY
THAT | T COULD TAKE |INTO CONSIDERATION THE LIFE
SENTENCES G VEN TO THE CO DEFENDANTS AS A M Tl GATI NG
FACTOR

V.
THE TRIAL COURT ERRED IN |ITS SENTENCING ORDER |IN
FAI LI NG TO FI ND AND VEI GH EACH M TI GATI NG Cl RCUMSTANCE
PROPOSED BY THE DEFENSE.
VI .
THE TRIAL COURT ERRED IN FIND NG THAT A SENTENCE OF
DEATH WAS APPRCOPRI ATE ON THE FACTS OF TH S CASE.
Initial Brief of Appellant, FSC Case No. SC94, 269. This Court
affirmed Defendant’s death sentence on Cctober 18, 2001.

Franqui v. State, 804 So. 2d 1185 (Fla. 2001). Mandat e issued

on January 8, 2002.



On January 8, 2003, Defendant filed a shell notion for post
conviction relief. (PCR-SR.  759-74)%®  The State noved to
strike the shell notion, as filed in violation of Fla. R Crim
P. 3.851. (PCR- SR. 775-81) Def endant then w thdrew the shel

notion. (PCR SR 782-83)
On April 7, 2003, Defendant filed a proper notion for post

conviction relief. (PCR 100-61) The notion contained a |ist

of 18 issues:

l.
The procedure for assignnment of trial judges in Dade
County crim nal cases S i nherently unf air,
particularly as applied to this defendant.

1.
The circunmstances surrounding defendant’s waiver of
his right to testify show that the waiver was both
i nvol untary and unknow ng.

[l

Ci rcunst ances surroundi ng the purported confession --
chiefly, the length of the questioning, officers non-
responsi veness to defendant’s requests for counsel and
officers” election not to nake an audio or visual
recording of any portion of the interrogation -- mnake
the defendant’s statenent unreliable, illegal and
i nadm ssi bl e.

V.
The Court denied the defendant the right to obtain
evidence froma material, relevant w tness despite the

® The symbols “PCR” and “PCR-SR” will refer to the record on
appeal and supplenental record on appeal in the present
groceeding.

Various docunments were not included in the record on appeal
The State has filed a notion to supplenent the record with these
docunent s. As such, page nunbers for these docunents are
esti mat es.
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fact that the evidence was not in any way privileged
merely because it was the *“custonf not to cal
Assistant State Attorneys to testify.

V.
When the second sentencing court permtted the
statement of [Defendant] to be admitted into evidence
but failed to permt the defense to present evidence
on the confession issue, it denied |[Defendant] due
process of | aw.

VI .
Counsel made no effort to litigate the suppression of
[ Def endant ’ s] st at enent despite the anpl e and
conpel ling basis for suppression on these facts.

VI,
Counsel failed to effectively seek the right of
[ Defendant] to obtain evidence from a mterial
rel evant witness despite the fact that the evidence
was not in any way privileged nerely because it was
the “custonf not to call Assistant State Attorneys to
testify.

Vi,
Counsel failed to present relevant lay and expert
W t nesses. Two lay wtnesses would substantiate
[ Def endant ’ s] reguest for counsel bef ore hi s

statenment; and expert nental health professionals
would have presented relevant evidence on the
conditions of the interrogation, the nmental status of
[ Def endant], and the interaction of these two factors.

I X.
Sent enci ng counsel (second sentencing) failed to
litigate his filed suppression notion, apparently
because both he and the judge m stakenly assuned that
the confession issue had been litigated and | ost
before the Suprene Court of Florida.

X.
Sentencing counsel failed to litigate before the jury
the surrounding factors of the taking of t he
confession in order to challenge its voluntariness.

Xl .
10



Sentencing counsel failed to raise Constitutionally
valid attacks on the Constitutionality of the Death
Penalty pre se and specifically the death penalty
scheme in Florida where the sentencing jury nerely is
an “advisor” to the judge who is the ultimate fact
finder and deci sion nmaker.

X1
Counsel failed to nake a notion to dism ss based on
patent deficiencies in the indictnent.

X,
In attenpting to exercise a perenptory strike against
panel nmenber Diaz, Counsel’s delay in presenting
neutral reasons beyond his bare dislike of Diaz
resulted in the seating of a juror whose ability to be
fair should have been the basis on a sustainable
def ense perenptory chal |l enge.

XI'V.
Counsel failed to preserve patent trial court error in
disallowng a defense strike against panel nenber
Andani ; when the State challenged the strike, defense
counsel specifically declined to be heard.

XV.

Counsel failed to litigate his request for individua

requested voir dire and notion to sequester; despite
the fact that the victimwas a police officer, counsel
made no attenpt to show that Mam’'s notoriously
sensati onal press had <created adverse  pretrial
publicity nor did he nmake any showing of how the
def endant was prej udi ced.

XVI .
Counsel failed to preserve patent trial error in
allowing the State to perenptorily challenge panel
menber Pascual; Pascual, like seated Juror Pierre-
Louis, expressed initial anbivalence about inposing
death on a non-triggerman. Counsel accepted the panel
wi thout reserving this neritorious objection.

XVI | .
During the penalty phase, counsel failed to object to
the prosecutor’s serious msstatement of law on
closing - “If the aggravating is always stronger,
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al ways nore powerful in your hearts and mnds, the

Judge is going to tell you it’s your obligation that

you should vote to recommend for death.”

XVIIIT.

Appel | ate counsel also failed to raise the neritorious

i ssue of prosecutorial msconduct based on this duty-

t o-recormend-death coment in his brief -- this

om ssion and defense counsel’s failure to preserve the

i ssue of court error were noted by on appeal by the

Fl ori da Supr ene Court. Appel | ate counsel ' s

ineffectiveness is nentioned here because the fact

that the Court nmentioned it proves this issue’'s nerit.

But [Defendant’s] claim for relief based on appellate

counsel's deficiencies will be nade in a separate and

appropri ate pl eading.
(PCR 110-12) In addition, Def endant asserted, as facts
unrelated to any of the nunbered clains, that the State was
permtted to present the facts of Defendant’s prior convictions,
which alleged related to nonstatutory aggravati on, and that the
jury instruction on the prior violent felony aggravator was
all egedly fl awed. (PCR 106, 109) He also included conclusory
al l egation that the during the course of a felony aggravator was
an unconstitutional automatic aggravator, that the preclusion of
juror interviews was unconstitutional and that the trial court
refused to consider Defendant’s allegedly low IQ in sentencing
him (PCR 109-10, 134-35, 136-37, 138)

Def endant asserted that he was seeking an evidentiary
hearing on three issues: (1) the clains regarding the nanner in

whi ch Defendant’s cases were all assigned to one judge; (2) the

cl ai s regar di ng t he litigation regar di ng Def endant’ s
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confession; and (3) ineffective assistance of counsel. (PCR
113-17)

At the Huff hearing, Defendant argued that an evidentiary
hearing was necessary on the case assignment claim to present
evi dence of the psychol ogical inpact of hearing the facts of all
of Defendant crines. (PCR-SR. 179) On the second claim he
asserted that evidence could be presented regarding trial
counsel 's advice regardi ng Defendant testifying from counsel and
Def endant . (PCR-SR. 186-87) Regarding the confession issue,
Def endant asserted that he wanted to present testinony fromcity
officials regarding why there is a policy not to record all
interrogations conpletely and officials from other entities
about why they have such a policy. (PCR-SR. 189-91) On the
i neffective assi stance clai ns, Defendant asserted that testinony
from trial counsel, Defendant and a |egal expert on deficiency
were necessary. (PCR SR 194-99, 204-09) He also asserted that
a mental health expert could be presented regarding the
confession issue. (PCR SR 199-200)

Def endant acknowl edged that his <clainms regarding M.
D Gregory and presentation of evi dence concer ni ng t he
circunstances of his confession at resentencing were |[egal
i ssues. (PCR- SR. 192-94) Def endant presented no argunment on

his factual assertions that were unrelated to his |listed clains.
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(PCR- SR 163-274)

At the end of the Huff hearing, the trial court granted an
evidentiary hearing on Clains I, VI, VIIl and X. (PCR-SR 245-
53, 26162) As a condition of granting the evidentiary hearing
on Claim Il, the trial court required Defendant to file an
affidavit regarding the propose content of Defendant’s testinony
to make the claim legally sufficient. (PCR SR 248-49) The
trial court entered a witten order in conformty with its ora
pronouncenent. (PCR 184-86) Defendant subsequently elected to
withdraw aim Il rather than provide the affidavit. (PCR 190-
91)

Prior to the wevidentiary hearing, the State nobved to
exclude the expert testinony Defendant planned to offer that his
confessi on was coerced on the grounds that such evidence would
not aid the trier of fact and was so new and novel as to provide
no basis for a claim of ineffective assistance of counsel.
(PCR. 207-12)

The State also noved the trial court to preclude
depositions of the officers who took Defendant’s confessions.
(PCR 213-15) The State argued that Defendant needed to show
good <cause to be entitled to <conduct a post conviction
deposition and that Defendant had not shown any good cause,

particularly since the officers had been deposed and testified
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about the circunmstances of Defendant’s confessions on numerous
occasi ons. | d. Def endant filed a response, asserting that he
was not required to show good cause to conduct post conviction
di scovery, that he should be allowed to depose the w tnesses as
if they had never previously testify or been deposed and that he
shoul d be provided with the records of Defendant’s other cases.
The trial court ordered the State to provide the officers’ prior
depositions but refused to grant Defendant’s blanket request.
(PCR 249-50)

The State also noved in limne to exclude any expert
testinony by Melvin Black regarding his opinion of whether
counsel was ineffective. (PCR 220-23) It argued that expert
testinmony from an attorney would not assist the trier of fact
and was irrelevant, as it concerned issues of |[|aw I d.
Def endant filed a response, arguing that such testinony should
be adm ssible. (PCR 225-32)

In preparation for the wevidentiary hearing, the State
deposed M. Black and learned that Defendant’s trial counsel,
Eri c Cohen, had voluntarily met with M. Black to discuss his
conduct at trial and his reasons for that conduct. (PCR 241)
However, M. Cohen refused to neet with the State voluntarily.
(PCR.  241) As a result, the State served M. Cohen with a

subpoena, issued on February 26, 2004, to appear on March 4,
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2004, at

matter. (PCR 238)
asserting that
to conpel him to attend
State responded that
post
had clained M. Cohen was
attorney/client
in which

State pointed out that

State’s questioning concerned an issue about which Defendant

not claimed ineffective

privilege regarding that area.

At the hearing on the

i nvestigative subpoenas did

proceedi ngs and that the State
Cohen about the conm ssion of

menti oned that

circunvent the discovery rules.

that there was no discovery

proceedi ngs and that
this

the crinmes commtted in

poi nt ed out that

M. Cohen noved
the State could not

t he conference.

conviction proceedings and asserted

i neffective,

privilege regarding every area of

i nef fectiveness had been cl ai ned.

assi st ance,

a crine.

i nvestigative

M. hen had willingly assisted Defendant

a prehearing conference with the State concerning this

to quash the subpoena,

use investigative subpoenas

(PCR  233-37) The

I nvestigative subpoenas were applicable to

that since Defendant

he had waived any
the litigation

(PCR 240-45) The

if M. Cohen believed that an area of the

had

he could assert t he

(PCR 241- 42)

notion, M. Cohen argued that

not to post conviction

apply

was not seeking to interview M.

(PCR 282-84) He also

subpoena cannot be used to

(PCR 283) The State responded

rule regarding post conviction

it was investigate a violation of the |aw

case. (PCR  284-85) It also

but
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refused to speak with the State and that any concern M. Cohen
m ght have concerning the attorney-client privilege was
m spl aced as Defendant had waived the privilege by claimng
i neffective assistance. (PCR  286-87) In the course of
presenting its argunent, the State asserted, as an exanple of
why investigative subpoena should be allowed, a situation where
new evidence cane to light that soneone else mght have
committed the crinme and the State’s need to investigate such
evi dence. (PCR. 287) M. Cohen agreed that such a situation
woul d warrant the issuance of an investigative subpoena but
mai nt ai ned his argunent because there was no such claimin this
case. (PCR. 287-88) After considering these argunents, the
| oner court denied the notion to quash. (PCR 288)

On March 8, 2004, Defendant noved the trial court to allow
depositions of the officers involved in taking Defendant’s
confessions regarding the techniques the officers wused in
i nterrogating Defendant and an orders that m ght have been given
about the method of interrogation. (PCR  249-53) Def endant
stated that he had now reviewed the prior depositions of the
officers and that these areas had not been covered. |Id.

On August 17, 2004, Defendant served an a pleading entitled
“Emergency Mdtion for Production of State Attorney Notes; Mdtion

to Take Judicial Notice of Adm ssion of Ineffective Assistance
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of Counsel Made by Eric Cohen, or in the Lesser Alternative, to
Estop the State from Denying M. Cohen’ s Adm ssion; Request for
Conti nuance of the Currently Scheduled Evidentiary Hearing in
Order to Obtain Transcript of Ex Parte Hearing on M. Cohen’s
Motion to Quash, or to Appeal Denial Thereof.” (PCR-SR 740-49)
In the pleading, Defendant clainmed that he only recently becane
aware that the State had spoken to, and subpoenaed, M. Cohen.
| d. He clainmed that M. Cohen had admitted that he had been
ineffective during his discussion with the State Attorney. | d.
He asserted that he had not waived the attorney-client privilege
and that the use of the subpoena was inproper because it
ci rcunvent the discovery rules and was not applicable unless the
State was investigating a crine. I d. He sought production of
the notes the prosecutor had taken during the neeting with M.
Cohen, that the Court take judicial notice of M. Cohen's
i neffectiveness or estop the State from contesting that M.
Cohen was ineffective, provide the pleadings regarding the
notion to quash and the transcript of the hearing on the notion
and continue the evidentiary hearing. Alternatively, Defendant
requested that the lower court stay the proceedings so he could
appeal if it denied the other relief.

The State filed a response to the notion, asserting that it

had not served its response to the notion to quash on Defendant
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because M. Cohen had not served the notion to quash on
Def endant but that it believed that M. Cohen had told Defendant
of the proceedings and pleadings and recalled Defendant
personally being present at the hearing on the nmotion. (PCR
750- 56) The State also pointed out that Defendant had waived
his attorney-client privilege with M. Cohen, as a matter of
law, by claimng that M. Cohen was ineffective, that M. Cohen
had never admitted that he was ineffective to the State, that
Def endant and his alleged |egal expert M. Black had nmet wth
M. Cohen privately and there were no discovery rules governing
post conviction proceedings to circunvent. 1d. The State
asserted that Defendant had not shown any prejudice because of
the manner in which the notion to quash was |itigated, as he had
not presented any argunents that had not already been
consi der ed. Further, the State objected to the production of
the prosecutor’s notes because they were work product, to the
taking of judicial notice of ineffectiveness as it is not a fact
that can be noticed and to continuing the evidentiary hearing.
| d.

At the hearing on the notion, Defendant argued that a
subpoena shoul d not have been used to speak to M. Cohen because
the State was not investigating a crine. (PCR-SR. 640, 669-70)

Wen the Court indicated that this argunent had already been
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considered at a hearing in open court, Defendant indicated that
he had yet to receive and review the transcript of the hearing.
(PCR- SR. 640-41) Def endant also argued that the State should
have been required to take a deposition and that he should have
been allowed to assert the attorney-client privilege that he
i nsisted had not been waived. (PCR-SR. 642-43, 661-62, 665-67)
Def endant insisted that he should be able to investigate what
was discussed with the prosecutor during the neeting since no
formal statenent was taken. (PCR SR 646, 664, 667) Defendant
admtted he had discussed the neeting with M. Cohen but
insisted that he still needed to know what the State had gl eaned
from the neeting. (PCR- SR 646-47, 651-52) Defendant insisted
that he would have argued the issue differently but could not
articulate any different argunents. (PCR-SR. 643-44, 656-57,
664- 65) He also requested to review any notes the prosecutor

m ght have taken during his neeting with M. Cohen. (PCR SR

657)

During the argunment, the lower court reviewed court and
jail records that indicated that Defendant was personally
present during the hearing on the notion to quash. (PCR SR

652-53) The State indicated that it probably did not have any
notes and had not conduct a formal interview but had sinply

spoken to M. Cohen about his conduct in the case in preparation

20



for calling him as a state wtness, since Defendant had
i ndicated that he was unsure whether he would be calling M.
Cohen as his wtness. (PCR-SR. 650, 657, 659-60) The State
also pointed out that M. Cohen had spoken privately wth
Defendant and his expert and the State was sinply attenpting to
have a simlar discussion with M. Cohen. (PCR-SR 658-59) It
asserted that it thought M. Cohen had infornmed Defendant of the
subpoena and that Defendant was personally present at the
hearing on the notion to quash. (PCR-SR 660)

During the argunent, the lower court indicated it was its
fault for failing to ensure that Defendant’s post conviction
counsel was present for the hearing. (PCR-SR. 663-64) After
listening to the argunent, the court ordered the State to
provide it wth any notes that mght exist regarding its
di scussion with M. Cohen. (PCR-SR. 676) It denied all other
relief sought by Defendant wthout prejudice to Defendant
raising the issue again after Defendant reviewed the transcript
and if any problem arose during the evidentiary hearing. (PCR
SR. 677-85)

The evidentiary hearing was held on August 24, 2004. (PCR
SR 465-635) At the evidentiary hearing, Defendant presented the
testinmony of Eric Cohen, his trial counsel, MlIlvin Black, an

al l eged expert in the performance of attorneys, and Christian
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Mei sner, a psychologist. 1d. The State presented no w tnesses.
| d.

M. Cohen testified that he had represented Defendant on
one occasion regarding two crimnal cases before Defendant’s
arrest in January 1992. (PCR-SR. 483-84) As a result, he was
retained to represent Defendant when he was arrested in January
1992, in connection wth other charges. (PCR SR. 484) M .
Cohen subsequently |earned that Defendant had been arrested in
connection with this case. (PCR-SR 485)

Wen M. Cohen went to see Defendant after his arrest in
this matter, Defendant clained that he had been beaten and
threatened into confessing by Det. Crawford, who Defendant
claimed was |left alone with himin the interview room (PCR SR
487) Based on these statenments, M. Cohen focused his efforts
in nmoving to suppress on the voluntariness of the statenent and
on the fact that counsel had been appointed to represent
Def endant at a first appearance in the case in which Defendant
was originally arrested. (PCR-SR.  494-95) As factua
investigation to support these <clainms, M. Cohen obtained
docunents from the court file about the appointnent of counse
in the other case, logs from the jail regarding Defendant’s
movenents and the detectives’ work |ogs. (PCR-SR. 495-96) M.

Cohen explained that the issue of appointnment of counsel in the
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ot her case was not fruitful because Defendant had only invoked
his Sixth Amendnent right to counsel, which is offense specific.
(PCR- SR 494-96)

M. Cohen stated that he had Dr. Jethro Tooner appointed to
eval uate Defendant for mtigation. (PCR- SR.  496) He did not
beli eve he considered using nental health evidence regarding
suppressi on. (PCR-SR.  496) H s wunderstanding of the |aw
regarding the relevance of nental health issues to suppression
was that nental health could be relevant if the nmental health
i ssues caused the defendant not to understand his rights. (PCR
SR. 497)

M. Cohen recognized a letter that Dr. Tooner had sent him
that was dated March 24, 1993, and would have been received by
M. Cohen a few days |ater. (PCR- SR.  499- 500) He recogni zed
that the letter reported problens with Defendant’s cognitive
functioning, nenory and enotional stability and a low I Q score.
(PCR- SR 500-02) M. Cohen stated that such information would
not be wuseful in litigating the voluntariness of a confession
but mght be helpful in litigating whether a defendant’s waiver
of his Mranda rights was intelligent. (PCR SR 502-03)

Since the confession to this crine and the Hialeah case
were taken during the sanme interrogation, involved the sane

W tnesses and were before the sane judge, M. Cohen fully
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prepared to litigate suppression at the tinme of the suppression
hearing in that case. (PCR-SR. 505) M. Cohen saw no reason to
reserve issues to litigate at a separate suppression hearing in
this case because Defendant was facing the death penalty in both
cases. (PCR SR.  505-06) M. Cohen did no additiona
investigation or research to prepare to litigate suppression in
this matter. (PCR-SR 507)

M. Cohen did not recall whether he considered attenpting
to claim that Defendant did not have the nental capacity to
wai ve his rights and why he decided not to present it if he did.
(PCR-SR. 507-08) M. Cohen did not believe that he was aware of
any expert testinony relevant to the voluntariness of a
confession at the time this matter was pending. (PCR-SR 508)

M. Cohen believed that the resentencing judge had
precl uded him from presenting any evidence of |ingering doubt at
the resentencing. (PCR-SR 510-11) As a result, M. Cohen did
not attenpt to present evidence regarding the voluntariness of
the confession at resentencing, as he believed that this would
have been considered |ingering doubt evidence. |Id.

On cross, M. Cohen stated that he always tried to stay
current regarding the state of the law by reading the Florida
Law Weekly every week. (PCR-SR 512) He did research regarding

the issues in these cases at the tine he was litigation them
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(PCR- SR 512-13) M. Cohen knew that he had no basis to seek
t he recusal of Judge Sorondo sinply because he had rul ed agai nst
himin the Hial eah case. (PCR-SR 513)

M. Cohen recalled there having been an issue concerning
certain statenments Defendant nade to his girlfriend that were
overheard by Det. Nabut. (PCR-SR. 513-14) He knew he spoke to
Defendant’s girlfriend to investigate the issue. (PCR- SR. 514)
However, he did not recall when he litigated this issue or there
being a suppression hearing in this case. (PCR-SR 514-15)

M. Cohen stated that he was not suggesting that he woul d
have presented different facts and argunments if the cases had
not been tried before the sane judge. (PCR-SR. 515-16)
I nstead, he was nerely suggesting that he m ght have presented
the evidence and argunents again with a different judge. (PCR
SR. 516)

M. Cohen stated that he had never had any difficulty
communi cating with Defendant over the years that he represented
Def endant . (PCR-SR. 516) He never had any concern that
Def endant m ght be retarded. (PCR-SR. 517) M. Cohen stated
that he would have been nore inclined to pursue nental health
issues if Dr. Tooner’s report was consistent with his own
observati on. (PCR-SR. 517-18) M. Cohen acknow edged that Dr.

Toonmer had testified at the Hialeah penalty phase and that the
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trial court had made findings about that testinony. (PCR SR
518)

M. Cohen did not recall when experts on confessions becane
the subject of Ilegal publications. (PCR-SR 520-21) However,
M. Cohen stated that he did not becone aware of this energing
field until after this case was tried. (PCR SR 521-22)

M. Cohen admitted that Defendant clained to have been
physically coerced into confessing, that he would not have
attenpted to get Defendant to change the facts and that
Def endant’ s assertions colored his litigation of the suppression
i ssue. (PCR-SR. 522-23) M. Cohen admtted that he would have
litigated the notion to suppress based on the sane facts and | aw
had a second full suppression hearing been held, even before a
new judge. (PCR SR 523)

Def endant next called Ml vin Bl ack. (PCR SR 528) Before
he began testifying, the State renewed its objection to his
testinony. (PCR SR 528-29)

M. Black stated that he had been adnmitted to practice
since 1969, and practiced primarily in the area of crimnal
trials. (PCR-SR 530) M. Black had been counsel in 300 to 400
jury trial and had litigated suppression about 100 tines. (PCr-
SR. 530-31) M. Black had never been counsel in a death penalty

case that had proceeded to a penalty phase even though he had
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tried first degree nurders. (PCR SR 533) M. Black had never
been accepted by a court as an expert witness on the issue of
attorney performance in litigating suppression issues. (PCR SR
534)

M. Black was strongly opposed to the death penalty. (PCR
SR 533) He considered the death penalty an unacceptable act.
| d. However, M. Black did not believe this colored his
opi nions. (PCR-SR 536)

In preparation of this case, M. Black reviewed the
suppression hearing transcript and the order on suppression and
spoke to M. Cohen. (PCR-SR. 537-38) M. Black described the
assessnent he was naki ng as:

not whether or not a lawer is a good |awer or a bad

| awyer, but whether or not a |lawer nmade an error in

judgnment on a particular issue at the particular tine.
(PCR-SR 538) Based on this standard, M. Black believed that
M. Cohen was deficient for not “revisit[ing] each and every
aspect of the suppression issue before he made the decision to
wai ve the opportunity to litigate the issues in front of Judge
Sor[ol]ndo a second tine.” (PCR-SR 539) He also asserted that
M. Cohen should have considered using Dr. Toonmer’s opinion to
claim that Defendant did not make a knowi ng, intelligent and

vol untary wai ver of his rights. (PCR-SR 539)
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M. Black believed that Dr. Toonmer’s opinion that
Def endant’s judgnment and abstract reasoning were poor indicated
that he could not understand his Mranda rights. (PCR-SR. 539-
40) He also felt that Dr. Tooner’'s opinion that Defendant’s
cognitive functioning was inpaired showed that Defendant could
not understand and utilize his rights. (PCR SR. 540) He also
believed that Defendant’s 1Q score indicated that Defendant
coul d not understand his rights. (PCR-SR 540-41)

He felt that M. Cohen should have considered this
information in deciding how to proceed on the suppression issue.
(PCR- SR 541-42) M. Black acknowl edged that this information
came into M. Cohen’s possession after the Hialeah suppression
heari ng. (PCR-SR. 542) He believed that an effective |awer
would have filed a new notion to suppress, added additional
grounds and called Dr. Toonmer at a new suppression hearing.
(PCR-SR. 543-44) He stated that M. Cohen should have pursued
this information even if his interaction wth Defendant
contradicted Dr. Toomer’s opinion. (PCR-SR. 544-45) M. Bl ack
believed that M. Cohen should have hired a different expert to
present this information if Dr. Tooner had been found to be
incredible when he testified to these conclusions previously.

(PCR- SR 546)
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M. Black was aware of psychological expertise concerning
conditions that lead to involuntary and coerced confessions.
(PCR-SR. 548) M. Black did not know of any case law permtting
such testinmony to be admtted at the tinme this mtter was
litigated and had never even attenpted to introduce such
testinmony hinself. (PCR-SR 549-50) However, M. Black believed
that M. Cohen was ineffective for failing to present this
testinony. 1d. M. Black based this opinion on his view that:

conpetent representation, your honor, is that a | awer

needs to use tools that are available and needs to try

to bring all of those tools to bare [sic] and the fact

that you may do one thing and overl ook sonething el se,

doesn't nean you have conpetent [representation].
(PCR- SR 550)

On cross, M. Black stated that he had never read a case in
whi ch expertise on coerce confessions had been deened adm ssible
at the tine Defendant’s case had been litigated. (PCR-SR. 551)
However, he had been told that one such case existed sonmewhere.
ld. Despite the lack of |egal support, M. Black believed that
M. Cohen was deficient for failing to present the argunent.
(PCR- SR 551-52)

M. Black stated that he had never seen any other
psychol ogi cal information about Defendant’s 1Q (PCR SR. 553)

However, M. Black did not believe that Defendant’s present

counsel was being ineffective for failing to litigate
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Def endant’ s conpetency based on this information. (PCR SR 553-
54) M. Black based this opinion on his belief that there is a
different standard of conpetency to waive a Constitutional right
than to stand trial. (PCR SR 554)

M. Black stated that M. Cohen was deficient because he
did not claim that Defendant was unable to understand and waive
his Mranda right based on his alleged nental condition. (PCR-
SR 554-55) M. Black admtted that Defendant had testified that
he understood and invoked his rights. (PCR- SR. 556) However,
M. Black claimed that this did not nean that Defendant
understood his rights sufficiently to waive them (PCR SR 556-
58) M. Black insisted that it would be proper to claimthat a
defendant did not understand his rights even if the client had
told the |awer that he understood his rights and invoked them
(PCR- SR 558-60) M. Black acknow edged that Defendant had been
read his rights at the time of his initial arrest in the Van
Ness ki dnapping, waived those rights and confessed to that
crime. (PCR-SR 561-62)

M. Black insisted that if the trial court had found D.
Tooner incredible, the evidence still should have been
present ed. (PCR-SR. 563-64) He stated that counsel should have

gotten anot her expert to present this information. 1d.

On redirect, M . Black admitted that Def endant had
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testified that he told the police, “that | didn't want to tell
them about ny case wthout ny |awer present,” and “that |
didn't want to speak to him that | had a lawer and | wanted to
speak to ny lawyer prior” before he was read his Mranda rights.
(PCR- SR 565) However, he clained that this did not indicate
t hat Def endant understood his rights because the statenents were
not made in response to M randa warnings. (PCR- SR. 566-67) He
clainmed that Def endant was | ust reciting words wthout
understanding them (PCR-SR 577-80)

Finally, over the State' s objection, Defendant presented
the testinmony of Dr. Christian Meisner. (PCR-SR. 585-94) Dr.
Mei sner stated that he received his doctorate in cognitive
psychol ogy in 2001. (PCR-SR. 595)

Dr . Mei sner stated t hat he revi ewed Def endant’ s
conf essi ons, the transcript of the suppression hearing,
Def endant’s Mranda rights waiver form a book published in 1992
by a Professor Johnson and a book published in 1993 by Acast man.
(PCR- SR 601-02, 604) He al so spoke to Defendant. (PCR-SR 606)

Dr. Meisner believed that testinony about psychol ogical
i nfluence on confessions was first presented to a court in the
late 1980's or early 1990's by Professor Aronson.’ (PCR-SR 603-

04) He stated that there were about three professors who were

" The case to which Dr. Meisner alluded was People v. Page, 2
Cal. Rptr. 898 (Cal. C. App. 1991).
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testifying about this information in the early 1990's. (PCR SR
605) He also believed that an attorney could have discovered
this area through the Acastman book. (PCR-SR 604) However, Dr.
Mei sner stated that there was no experinents into this area
before 1996, and that the expert were basing there opinions on
observational data. (PCR-SR 607)

Dr. Meisner stated that one manner in which police coerce
individuals into confessing is through a mnimzation-
maxi m zation technique. (PCR-SR. 610) In this technique, the
police mnimze the suspect’s actions or the consequences of
t hose actions by suggesting that the victimdeserved what he got
or that they would assist the suspect in later proceedings.
(PCR-SR. 610-11) The nmaxim zation occurs through physical force,
intimdation, threats or false statement about the evidence
agai nst the suspect. (PCR SR 611)

According to Defendant’s statenent, nmaxim zation occurred
in this case through physical beatings, intimdation, and clains
to know that Defendant was guilty and |ying. (PCR-SR. 612)
M nim zation occurred through Det. Smth's request for
Defendant’s help and Det. Nabut’'s alleged prom se of a 15 year
sentence. (PCR-SR 612)

Dr. Meisner also stated that Defendant’s assertion that

Det. Crawford left the room after he invoked his rights and
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returned later to continue the interview was an exanple of a
techni que used to coerce a confession. (PCR-SR.  616-17) Dr.
Mei sner averred that Defendant’s claim that the officers only
read him the portion of the R ghts Waiver form in which his
rights were enunerated and not the portion containing the waiver
was anot her exanple of a coercive technique. (PCR-SR 617-18)

Dr. Meisner opined that if Defendant’s statenents were
true, factors existed that lead to a false or involuntary
conf essi on. (PCR-SR. 618) Dr. Meisner could not say whether
Def endant’ s confession was either false or involuntary. (PCR
SR 618-29)

Dr. Meisner stated that Defendant did wunderstand his
Mranda rights when they were read to him (PCR-SR. 617) Dr.
Meisner stated that this was consistent wth Defendant’s
suppression hearing testinony. (PCR SR 627) Dr. Meisner stated
t hat Def endant understood he had a right to an attorney. (PCR
SR 627)

On cross, Dr. Meisner admtted that he would not have been
available at the tinme this matter was |itigated. (PCR-SR. 619)
The only people who woul d have been were a person naned Johnson
from Engl and and possibly Drs. Casson and O she. (PCR-SR. 619-
20) He did not know if anyone was informng the |Iegal comunity

of this area at the time of this case. (PCR SR 620-21) Dr.
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Mei sner stated that this work was being done in the academc
world and the only know edge he had of this work being
di ssem nated outside the academc world was that a Roya
Comm ssion was involved in the research in England. (PCR SR
620-21) He stated that in the United States, there were probably
no nore than 10 people involved in this work at the tinme of this
case. (PCR- SR 630) The literature that Dr. Meisner relied upon
was psychological literature, and he did not know if it had been
introduced into legal circles at the tine of this matter. (PCR
SR 630-31)

Dr. Meisner admtted that people use techniques to get
others to speak to themall the time inlife. (PCR SR 624) Use
of these techniques was not always coercive. (PCR SR 625) Dr.
Meisner admtted that he was aware that matters that he
consi dered coercive were not legally considered coercive. (PCR
SR 625)

VWaile Dr. Meisner had spoken to Defendant, he had never
tried to speak to the officers involved in taking Defendant’s
conf essi on. (PCR-SR. 625-26) He had not even read their
depositions. (PCR-SR 626)

Dr. Meisner stated that his opinion about the coercive
t echni ques depended on one believing Defendant. (PCR-SR. 628)

| f one believed the police, no coercive techniques were used in
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this matter. (PCR-SR 631-32)

In his post hearing neno, Defendant argued that he had
shown that his counsel was ineffective because counsel received
Dr. Tooner’s report after the Hialeah suppression hearing had
been conducted and failed to use this “new information as a
basis for litigating suppression in this matter based on the
assertion that it showed Defendant did not understand his
Mranda rights. (PCR-SR 384-406) He also asserted that he
showed that counsel was ineffective for failing to present
expert testinony on whether Defendant’s confession was coerced.
(PCR-SR. 406-12) In reasserting his claim that an evidentiary
heari ng should have been granted on his case assignnment claim
Def endant acknow edged that the selection of the judge who woul d

113

hear all of a defendant or group of codefendant’s cases was “by
happenstance.” (PCR-SR. 413)

Further, Defendant sought to interject new issues into the
proceeding in his post hearing neno. (PCR- SR  423-24)
Specifically, Defendant sought to add clains that separate
Mranda waivers had to be obtained when the subject of the
i nterrogati on changed from one crinme to another. (PCR- SR 423-
24) He al so appeared to seek to add a claim that counsel was

ineffective for failing to nove to recuse Judge Sorondo. (PCR-

SR 405)
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On Novenmber 9, 2004, the lower court issued its order
denying the notion for post conviction relief. (PCR.  290-329)
The order analyzed and rejected the clains Defendant raised but
made no nention of the conclusory assertions unrelated to the

clainms. 1d.

Thi s appeal foll ows.
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SUMVARY OF THE ARGUMENT

The lower court properly determined that Defendant failed
to prove that his counsel was ineffective for the manner in
which he litigated the notion to suppress his confession. The
| ower court also properly rejected Defendant’s challenge to the
assignnent of a trial judge to this matter, as it did not have
jurisdiction to consider the challenge and the claim was barred
and neritless. For these reasons, the lower court properly
refused to hold an evidentiary hearing on this claim

The claim that counsel was ineffective in failing to
present mtigation is not properly before this Court since it
was not presented bel ow Mor eover, the vague allegations that
were made on this issue in other clains were facially
insufficient and without nerit. Portion of the claimregarding
voir dire were also not presented below, and the claimthat was
presented was properly denied as procedurally barred and
facially insufficient. The lower court did not abuse its
discretion in refusing to quash the State's investigative
subpoena. The claim regarding closing argunent was properly
rejected as procedurally barred and wi thout nerit. The Ring

cl ai mwas al so properly rejected.
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ARGUVENT
THE LOANER COURT PROPERLY DENIED THE CLAIM OF
| NEFFECTI VE  ASSI STANCE OF COUNSEL REGARDI NG
SUPPRESSI ON.

Def endant first asserts that the lower court erred in
denying his claim that his trial counsel was ineffective with
regard to the manner in which he Ilitigated the issue of
suppressi on of Defendant’s confession. However, the | ower court
properly denied the portions of the claimthat were presented to
it and the remainder is not properly before this Court.

Def endant appears to contend that trial counsel was
ineffective in failing to litigate the voluntariness of his
confession before the guilt phase jury. However, Defendant did
not raise this issue below In the lower court, Defendant
clainmed that his confession should have been suppressed because
of the length of the interrogation, the failure to acknow edge
Def endant’s alleged invocation of his right to counsel and the
failure to record the entire interrogation. (PCR 110) He also
asserted that the resentencing court erred in refusing to adm't
evidence regarding the confession. I d. Def endant further
contended that his counsel was ineffective for failing to
litigate suppress either before trial or resentencing, for

failing to call lay and expert wtnesses regardi ng suppression

and for failing to present evidence regarding the circunstances

38



of the confession to the resentencing jury. (PCR 110-11)
However, he did not assert that counsel was ineffective in
failing to litigate the circunstances of his confession before
the guilt phase jury. Since the issue was not presented to the
| onwer court, it is not properly before this Court. Giffin v.
State, 866 So. 2d 1, 11 n.5 (Fla. 2003); Doyle v. State, 526 So.
2d 909, 911 (Fla. 1988). It should be rejected.

Def endant next appears to contend that the |ower court
erred in summarily denying his claim that counsel was
ineffective for failing to challenge the adm ssibility of his
confession on the grounds that the entire interrogati on was not
recorded. However, this claimwas properly sunmarily deni ed.

This Court has recognized that counsel cannot be deened
ineffective for failing to raise an issue based on a right that
had not been recognized at the tinme of trial. See Muhammad v.
State, 426 So. 2d 533, 538 (Fla. 1982)(there is no “deficient
conduct,” where a claim is based upon rights which are not
established at the tinme of trial). No Florida court has
recognized a right for a defendant to have his interrogation
recorded. In fact, the existence of such right has been
rej ected. State v. Dupont, 659 So. 2d 405, 408 (Fla. 2d DCA
1995). Wil e Defendant suggests that Sparkman v. State, 902 So.

2d 253 (Fla. 4th DCA 2005), and Wal ker v. State, 842 So. 2d 894
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(Fla. 2d DCA 2003), address the issue, this is not true. The
i ssue presented in both of these cases concerns the propriety of
redacting statenents the police nade to the defendants during
the interrogation from the tape played to the jury. In fact,
this Court has even rejected the claimthat a waiver of rights
must be made in witing. See Sliney v. State, 699 So. 2d 662
(Fla. 1997)(waiver of rights does not even have to be in
witing). A mgjority of courts to address the issue of whether
interrogations mnust be recorded have refused to conpel the
record of confessions. United States v. Short, 947 F.2d 1445
1451 (10th CGr. 1991); Baynor v. State, 736 A 2d 325, 738-39
(Md. C. App. 1999)(collecting cases holding that interrogations
do not have to be recorded). Since the right to have one's
confessi on suppressed unless the entire interrogation was not
recorded was not recognized at the tinme of trial (and has still
not been recognized), counsel cannot be deened ineffective for
failing to present this argunment, the claimwas properly deni ed.

Def endant next appears to assert that the |ower court erred
in denying the remainder of his ineffectiveness clains regarding
suppressi on. However, he is entitled to no relief. The | ower
court granted an evidentiary hearing on these clains. It then
deni ed these cl ai ns:

To place the clainms into proper context the
fol |l owi ng background i s necessary.
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On January 12, 1992, several individuals robbed a
Kislak Bank in North Mam and in the course of that
robbery police officer Steven Bauer was shot and
killed (referred to as the “North Mam case” or
“Bauer case”).

On January 14, 1992, Defendant was arrested for
an armed robbery (“the Van Ness case”) unrelated to
the North M am case. On January 18, as a result of
police investigation, it was determ ned that Defendant
had been involved in the North Mam case. Detectives
went to the jail and took Defendant to the M am -Dade
police departnment for questioning.

Wil e Defendant was being questioned about the
North M am case, detectives from the Hi aleah Police
Departnment received information that Defendant was
i nvol ved in another mnurder occurring in Hi aleah (“the

Hi al eah case”). Hi aleah detectives went to the M am -
Dade police departnent and questioned Defendant
regarding the Hialeah -case. Def endant gave a

confession to both the North Mam case and the
Hi al eah case.

Defendant filed a notion to suppress in both the
Hi al eah Case and in the North Mam case. He rai sing
several issues, including the fact that he was already
represented by counsel and had signed an invocation of
right to counsel form on January 15; that at the tine
of questioning he invoked his right to counsel and his
right to remain silent, but the officers beat him and
coerced him into giving a confession in both cases.
Def endant al so asserted he was told by police that if
he confessed he would escape the death penalty and
woul d probably received only 15 years in prison. The
facts and ci rcunst ances surroundi ng t he t wo
confessions were virtually identical, one follow ng
directly on the heels of the other.

Followng a hearing on the notion to suppress
Def endant’s confession in the Hi aleah case, Judge
Sorondo denied the notion. In between Judge Sorondo’s
order denying the notion to suppress in the Hi aleah
case and the hearing on the notion to suppress in this
case, M. Cohen received a report from Dr. Jethro
Toomer, a psychologist retained by Defendant to
conduct a psychol ogi cal eval uation of Defendant. That
eval uation was conducted in early 1993, and a report
was sent to M. Cohen on March 24, 1993. That report
made the foll ow ng observati ons about Defendant:
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- Judgnent is poor and ability to reason
abstractly and discrimnatively is [imted.

- Cognitive functioning appears limted and to
sone degree, faulty.

- He has little insight into the notives for h

is [sic] behavior and overall reasoning

appears concrete.

- His response to objective testing are
characteristic of enot i onal dysfuncti on,

anxi ety and depr essi on, reflective of

insufficient enotional and inpulse control.

- H's level of intellectual functioning is in

the nmentally deficient range with a Beta 1Q

of less than 60. This is reflective of very

serious deficits in overall psychol ogical

functioning and cognitive processing skills.

A person scoring at this |evel would have

deficits that would conbine to severely

inpair his ability to engage in higher order
thinking, i.e., project consequences, reason
abstractly and discrimnatively and engage

in long-range planning or to interpret his

envi r onnment and orient hi s behavi or

appropriately.

This report, Defendant contends, should have been
presented to Judge Sorondo in litigating the notion to
suppress, and should have been supplenented wth
addi ti onal nment al health experts in seeking to
establish the nental inability of Def endant to
under stand and waive Mranda and thus, the involuntary
nat ure of Defendant’s confession.

In order to adequately address these clains, this
Court reviewed the testinony from the hearing on the
Motion to Suppress in the Hi aleah case, as well as
Judge Sorondo’s Order denying the Mtion to Suppress.
The rel evant aspects o that testinony are summarized
bel ow.

Testi nony presented by the State:

Def endant and co- def endant San Martin were
arrested on January 14, 1992 in connection with the
Van Ness robbery. (HT. 67-69) Def endant gave a
confession to Det. Mantecon on that sanme day. (HT.
69-74) Followi ng Defendant’s arrest, and while he was
in jail, detectives recei ved i nformation t hat
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Def endant was involved in the North M am/Bauer
mur der . (H T. 131-32) On January 18, a neeting was
held to determine if Defendant should be taken out of
jail and brought to the station for questioning on the
North M am / Bauer case. (H T. 133-35) Det. Mantecon
advised Sgt. Rivers that Defendant had confessed to
the Van Ness robbery on January 14, and that Defendant
was read his Mranda rights, waived those rights, and
did not invoke his right to counsel or right to remain
silent at any tinme during the confession in the Van
Ness case. (H T. 74-76, 103-06)

Det. Smth and Det. Crawford went to the jail and
asked Defendant to acconpany them to the police
station. Defendant agreed to go. (H T. 85-88, 107).
At the station, Defendant was placed in an interview
room read his Mranda rights and executed a rights
wai ver format 12:57 p.m (H T. 88-93, 101, 109-110).
Def endant did not ask for an attorney, and was not
t hreatened, coerced, or prom sed anything. (H.T. 88,
93-94)

Det. Smth interviewed Defendant for about two
and one-half hours, and at no tine was physical force
used or threatened. (HT. 111-12). Def endant
confessed to the North M am /Bauer case. (HT. 129).
During the interview, Defendant was given food and

drink. He never invoked his rights and provided a
full oral statenent. At that tinme, however, he
refused to give a formal statenent. (H T. 199-200,
117). Follow ng the confession in this case, Hialeah
Det ecti ves Nabut and Nazarrio arrived at the station,

having received information that Def endant was
involved in +the Hialeah case. They questi oned

defendant and at no tine did Defendant invoke his
rights and at no time was Defendant coer ced,
t hreatened, struck or prom sed anything. (HT. 115-
20, 163). Def endant confessed to the Hialeah case.
(H.T. 149) After confessing to the Hialeah case,
Def endant agreed to give formal statenents on the
North Mam case as well as the Hialeah case. The
taking of the formal statenent began at about 11:40
p.m (HT. 121-22, 153)

The detectives testified that Defendant appeared
alert, wuninjured, and able to conprehend throughout
t he process. (HT. 122, 137, 139). Sgt. Rivers said
the only discussion about sentencing was in response
to Defendant’s question about what would happen to
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hi m Rivers said he told Defendant that a judge and
jury would determne what would happen, but told
Def endant the one thing he had going for himis that
he told the truth. (H. T. 138). Def endant was not
told he would receive any favorable treatnent or avoid
the death penalty by confessing. (HT. 141).
Def endant was never prom sed 15 years in exchange for
his confession. (H T. 163).

During the questioning about the H aleah case,
Defendant’s wfe, Vivian Gonzalez, arrived at the
police station. (H.T. 154) She was permtted to
speak with Defendant alone in a room but H al eah Det.
Nabut nonitored the <conversation and was able to
overhear their conversation. (H. T. 154-55). Nabut
testified he never overheard Defendant make any
statement about wanting an attorney or about not
wanting to speak with police. (HT. 155).

Nabut said he never prom sed anything to
Defendant to get him to confess and never discussed
sentencing or the death penalty. (H T. 197-98).

Testinony presented by Defendant

The Defendant testified that, a day after his
arrest (in the Van Ness case), he signed a notice of
counsel form given himby his public defender. [FN11]
He was told not to speak to anyone about his case.
(H T. 351-52).

Def endant testified that on January 18, Det.
Smith and Det. Crawford cane to the jail and told him
they were taking him to the station to question him
about his pending robbery <case (Van Ness case).
[ FN12] Defendant says he was taken into the station,
handcuffed to a table in the interview room and
guestioned for 15 mnutes about the Van Ness case.
(H. T. 355). Def endant testified he told the officer
“I didn't want to speak to him that | had a |awer,
to speak to ny lawer.” (H T. 355). The officer did
not read him his Mranda rights before questioning
him (H T. 355-56).

Upon further questioning, Defendant denied any
knowl edge or involvenment. Det. Crawford began to slap
Def endant, causing himto fall to the floor, and then
Crawford kicked Defendant. (H T. 360). At this point
Def endant was read his Mranda rights. Def endant
testified at the evidentiary hearing that he
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understood those rights when they were read to him
(H. T. 361-62).

Def endant testified he was then asked questions
about the North Mam case, and Defendant told Det.
Crawford that “he had just read ny rights and he told
me | had the right to remain silent and | didn't want

to speak to him” (H T. 362). In response, Defendant
testified, Det. Crawford began hitting Defendant.
(H T. 363).

Def endant said he was later told by Det. Nabut
that he (Defendant) might get 15 vyears if he
cooperated and that if he did not cooperate there were
100 officers who would beat him (H T. 255-56).

Def endant said his wfe, Vivian, canme to the
police station. He spoke with her but did not know
the police could overhear the conversation. He told
Vivian to call his lawer and if she could not reach
the |lawer to call his famly to have them contact his
attorney. (H T. 368).

On  cross-exam nation, Def endant admtted he
wai ved his Mranda rights on January 14 and confessed
to the Van Ness case. (H T. 372-73).

Judge Sorondo, in his order denying the notion to
suppress, found that “the Defendant waived his right
to counsel on every occasion he was interrogated.”
The court rejected Defendant’s testinobny as “not
credi ble” and concluded “the detectives were being
sincere in their testinony.” The court concluded that
the statenents were freely and voluntarily given after
Def endant was fully advised of his constitutional

rights.
Thereafter, Defendant filed a notion to suppress
in the instant case. A separate hearing was held

before Judge Sorondo on that notion to suppress,
al though trial counsel did stipulate to the adm ssion
of the testinony fromthe previous Hi al eah suppression
heari ng. (T. 100-05). The defendant presented
additional testinony in the form of Detective Nabut,
to question him further about the conversation he
al l egedly overheard between Defendant and his wfe,
Vi vian Gonzal ez. (T. 849-60). Judge Sorondo denied
the notion to suppress in this case as well.

Therefore, Claim Six is inaccurately franed, and
this Court assumes that Defendant contests not the
entire failure to litigate the notion to suppress
(since the record establishes it was in fact
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litigated) but rather the manner in which it was
[itigated--nanely, the stipulation to the prior
testinony, and the failure to present lay and expert
Wi tnesses, as rai sed in CaimEight.

This Court held an evidentiary hearing which was
devoted primarily (though not entirely) to this claim
Def endant presented three w tnesses:

Eri c Cohen-Defendant’s trial counsel;

Mel Bl ack-crimnal defense attorney, offered as a

| egal expert on the issue of whether Eric Cohen’s

actions (or inactions) wunder this claim were

“deficient” under Strickland[ v. Wshington, 466

U S. 668 (1984)].

Chris Mei sner - psychol ogi st and assi st ant

prof essor of psychology at FIU, presented as an

expert in psychol ogy of police interrogations and
conf essi ons.

The Court wll not discuss exhaustively the
testinony elicited from each of these w tnesses at the
heari ng. The Court heard the testinony, and |Ilater

reviewed the transcript of that testinony. The Court
makes the following findings (and, to the extent
necessary, t he appropri ate credibility
determ nations):

1. Failure to call civilian wtnesses

Defendant’s wife arrived at the police station
whil e the police were questioning Defendant about this
case. Def endant was allowed to neet with his wfe
and, Defendant contends, during his conversation he
told his wife that he wanted a | awyer and asked her to
call his | awer. Def endant al so asserts that he told
his wife that if she was unable to contact his |awer,
she was to contact his famly, who would then get in
touch with his |awer.

These witnesses were not presented at the hearing
on the notion to suppress in this case and Defendant
now argues this constitutes ineffective assistance of

counsel . Al t hough this Court granted an evidentiary
hearing on this claim Defendant failed to present any
evidence or testinony regarding these wtnesses. No

evi dence was presented regarding what these wtnesses
would have said if called to testify at a notion to
suppress. Defendant had thus abandoned this portion of
the claim as he cannot denonstrate what these
wi t nesses woul d have testified to had they been called
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at the hearing on the notion to suppress, or how that
testimony would have inpacted the ultimate result of
the notion to suppress.

To the extent that this Court could consider this
matter on its nerits, M. Cohen testified at the
evidentiary hearing that he net with famly nenbers
and interviewed them regardi ng conversations occurring
between Defendant and his wife while at the police
station. (E.H 50). In the absence of any evidence
to the contrary, it appears that M. Cohen did
investigate this issue and the decision not to call
these famly nenbers as wtnesses at the notion to
suppress is presuned to be strategic. Strickland, 466
US at 689-91, a presunption which Defendant had
failed to rebut.

Even if the Court was able to accept as true
Def endant’s assertions as to what these wtnesses
woul d have said, there is no reasonable 1|ikelihood
that the notion to suppress would have been granted.
First, the aunt and uncle's testinmony (M. and Ms.
Mario Franqui) is hearsay. Second, to the extent this
testinony is admissible, it is cunulative to what
Def endant testified to at the hearing. Li kewi se the
testinony of Defendant’s wfe would have been
cunul ative to the testinony of the Defendant, who
asserted at the hearing that he invoked his right to
silence and requested an attorney several tines during
the interrogation. The trial court was required to
make credibility determ nations, because Defendant’s
testinmony was directly at odds with the testinony of
the police officers, who testified that at no tinme did
Def endant invoke his right to remain silent or ask to
speak with an attorney. Det ective Nabut also said
that while he overheard the conversation between
Def endant and his wife, he did not recall Defendant
ever asking his wife to contact his attorney or that
he did not want to speak to the police. Defendant has

failed to establish the prejudice required under
Strickl and.

2. Failure to call expert nent al heal t h

Wi t nesses:

In between Judge Sorondo’s order denying the
notion to suppress in the Hi aleah case and the hearing
on the nmotion to suppress in this case, M. Cohen
received a report from Dr. Jethro Toonmer, a
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psychol ogist retained by Defendant to conduct a

psychol ogi cal eval uati on of Def endany. That

eval uation was conducted in early 1993, and a report
was sent to M. Cohen on March 24, 1993. That report,

di scussed earlier, indicates Defendant suffers from

certain nental limtations, and states that Defendant

has an intellectual functioning in the nentally
defici ent range.

This report, Defendant contends, should have been
presented to Judge Sorondo in litigating the notion to
suppress, and should have been supplenented wth
addi ti onal nment al health experts in seeking to
establ i sh Defendant could not conprehend the nature of
Mranda and could not validly waive his Mranda
rights, thus rendering the confession involuntary.

It must be noted that M. Cohen did testify at
the evidentiary hearing that he failed to consider
using Dr. Tooner’s report in litigating the notion to
suppress in this case. M. Cohen acknow edged that he
did not think about Defendant’s nmental health in terns
of the suppression issue. (E.H 32). H's action thus
cannot fairly be characterized as a “tactical
deci sion, because it was not genuinely considered or
i nvesti gat ed.

This does not end the analysis of the “deficient
performance” prong of Strickland, however, because,
given the circunstances facing M. Cohen at the tine
in question, it would have been unreasonable to expect
M. Cohen to utilize this report in a second notion to
suppress. It nust be kept in mnd that the hearing on
the notion to suppress had aready been held in the
Hi al eah case, and at the hearing Defendant testified
under oat h:

1. On January 15, the day after his arrest on the
Van Ness case, he signed a form invoking his
right to counsel

2. Upon being questioned by police on January 18,
Def endant told the police he didn't want to speak
to him that he had a |awer, and that they
shoul d speak to his | awer.

3. The police officers did not read him his Mranda
rights before beginning their questioning of him
but he invoked those rights on his own.

4. When Defendant was finally read his rights, he
was forced to sign them However, Defendant did
understand those rights when they were read to
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hi m
5. When Defendant was asked questions about the

North M am case, he asked the detective how he

could continue to question him since “he had

just read ny rights and he told nme | had a right
to remain silent and | didn’t want to speak to
him”

The position taken by Defendant in his notion to
suppress was that he had already invoked his right to
counsel (in the Van Ness case); that this invocation
carried over to questioning in this case; that he was
never even Mrandi zed before being questioned in this
(and the Hialeah case); that he unilaterally asserted
his right to counsel and right to remain silent; and
that his invocation of these rights was ignored and
instead he was beaten, threatened, and corced into
conf essi ng.

In addition to his client’s own testinony, M.
Cohen had information affecting the reasonabl eness of
the decision not to raise Defendant’s nmental status in
relitigating the suppression issue:

1. M. Cohen was acquainted wth [Defendant]
and had represented him on previous cases. M. Cohen
did not believe [Defendant] was unable to understand
the proceedings or unable to communicate effectively
with M. Cohen. M. Cohen did not agree with Dr.
Tooner’s evaluation of Defendant’s nental condition.

(E.H 53)

2. By the time of the hearing on the notion to
suppress in this case, Defendant had already been
sentenced in the H aleah case. At the sentencing,
this very same report of Dr. Toomer was presented,
along with Dr. Toonmer’s testinony. In his sentencing
order, Judge Sor ondo addr essed Dr. Tooner’ s
concl usi ons about Defendant: the court found no

evi dence was presented (by Dr. Tooner or anyone el se)
regarding Defendant’s |ack of capacity to appreciate
the crimnality of his conduct or to conform his
conduct to the requirenents of the |aw. Wth regard
to Dr. Toonmer’s assertions that Defendant’s 1Q was
deficient, Judge Sorondo hel d:

The court has considered the results of Dr.

Tooner’s tests as concerns the defendant’s

IQ Since it is inpossible for the court to

verify the accuracy or validity of such a

test, the court mnust consider it in |ight of
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the facts known to the court. I n maki ng
this analysis the court is conscious of the
fact t hat al t hough an i ndi vidual " s
performance on such a test nay be unable to
exceed his true abilities it my easily
reflect less than his best efforts.

The defense suggest that this court should
accept, as a non-statutory mtigating factor
the fact that according to Dr. Tooner,
[ Defendant] is nentally retarded. Every
pi ece of evidence presented in this trial
penalty phase and sentencing hearings, wth
the exception of Dr. Tooner’s testinony,
definitively establishes that [Defendant] is

not nentally retarded. The crimes he
commtted, as described above, reflect an
unshakeabl e pattern of prenmeditation,
calculation and shrewd planning that are
totally i nconsi st ent W th nment al

retardati on

In order to find that this defendant is
mentally retarded the court would have to
accept Dr. Tooner’'s test result and ignore

the clear and irrefutable logic of the facts

of this case. This court is unwilling to do

this and therefore rejects the existence of

this non-statutory mtigating circunstance.
(Sentencing order, Case No. F92- 6089B, entered
Novenber 23, 1993, pp. 13-14)

VWhile these findings were made in a sentencing
or der in Def endant’ s Hi al eah case, and t he
considerations underlying that Oder were different
from those in the notion to suppress, the factual
findings are nonetheless quite relevant in determ ning
t he reasonabl eness of M. Cohen’s actions. In |ight
of the Defendant’s own testinmony, M. Cohen’s personal
knowl edge of Defendant’s nental functioning, and the

trial court’s clear di sm ssal of Dr. Tooner’ s
eval uation and t esti nony, was It obj ectively
unreasonable for M. Cohen not to relitigate the
suppr essi on i ssue, presenting as additional ly

testinony Dr. Tooner and his report? As the Court in
Strickland found:

In any ineffectiveness case, a particular
decision not to investigate nust be directly
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assessed for reasonableness in all t he

circunstances, applying a heavy neasure of

deference to counsel’s judgnent.

Strickland, 466 U. S. at 691.

This Court concludes that it was certainly not
unreasonable for M. Cohen to conduct no further
investigation into the use of Dr. Tooner’'s report, nor
was it unreasonable to refrain from arguing, in a
second notion to suppress, his client’s inability to
conprehend Mranda when his own client, under oath,
had testified that he wunderstood his rights, he

unilaterally i nvoked t hose rights pri or to
questioning, the police ignored his invocation, failed
to Mrandize himat all, and beat a confession out of

hi m Whet her such an alternative presentation could
possibly have been nade is not the proper focus
[ FN13]; the issue is nore accurately franes as whet her
such a presentation should have been nade, and whet her
the resulting failure to do so fell below objective
standards of reasonabl eness. An attorney’s assistance
cannot be deenmed ineffective when his decisions are
based upon information provided to him by his client.

Fot opoul os v. State, 838 So. 2d 1122 (Fla. 2003). As
the Supreme Court noted in Strickl and:

[When a defendant has given counsel reason

to bel i eve t hat pur sui ng certain
investigations would be fruitless or even
harnful, counsel’s failure to pursue those

investigations may not |ater be challenged
as unreasonabl e.
Strickland, 466 U S. at 691.

In the instant case, the “reason”--Defendant’s
version that he was never Mrandized, that he
unilaterally invoked his right to counsel and right to
silence as soon as the officer began questioning him-

was provided not only to trial counsel, but was
presented by Defendant in his own sworn testinony
during the first notion to suppress. Trial counsel

was virtually “married” to this version of the
interrogation and confession. Defendant has failed to
argue persuasively how M. Cohen could have reasonably
presented and argued Dr. Tooner’'s report in light of
Def endant’s own statenents at the first notion to
suppress hearing, and the apparent contradictory
position that he was never even read Mranda. [ FN14]
The testinony of M. Black, Defendant’s | egal
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expert, did not materially assist the Court on this
i ssue. Hi ndsi ght being what it is (20-20), neasured
some ten years later, there are always things an
attorney could have done differently in an effort to
achieve a different (i.e., theoretically Dbetter)
result:

A fair assessnent of attorney performance

requires that every effort be nmade to

el imnate t he di storting effects of

hi ndsi ght, to reconstruct the circunstances

of counsel’s <challenged conduct, and to

eval uat e t he conduct from counsel’s
perspective at the tine. Because of the
difficulties i nher ent in maki ng t he

evaluation, a court nust indulge a strong

presunption that counsel’s conduct falls

W thin t he w de range of reasonabl e

prof essi onal assi stance... Even the best

crimnal defense attorneys would not defend

a particular client in the sane way.

Strickland, 466 U. S. at 689.

G ven the circunstances facing M. Cohen at the
time, and his client’s own testinony at the first
nmotion to suppress, it cannot be said that the failure
to present Dr. Tooner's testinmony at a second notion
to suppress constitutes deficient performance such
that Defendant was deprived of the assistance of
counsel that is guaranteed by the sixth anmendnent.

In addition to his client’s own testinony, and
the trial court’s determnation that Dr. Tooner’s
opi nions were unsupported, it nust be kept in mnd
that this case was tried in 1994, not 2004. The
admssibility  of expert testi nony regarding a
defendant’s conpetency to waive Mranda, while a
relatively hot topic in today’'s |legal circules,
garnered relatively little notice in 1994. At the
evidentiary hearing, for exanmple, M. Black could not
provide the name of a single case permtting such
testinmony in 1993 and 1994. (E.H 87-88). M. Bl ack
testified: “I have been informed there was a case.”
(rd.). M. Black testified he had not read the
solitary case to which he referred.

In a simlar vein, Dr. Meisner, the Defendant’s
psychol ogi st, could testify that, to his know edge,
two maj or publications existed as of 1992-93 regarding
the psychol ogi cal effect of police tactics and
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interrogation. (E H 138-40). The first, “Psychol ogy
of Interrogations, Confessions and Testinony”, was
published in 1992. The second, “Confessions in the
Courtrooni, was published in 1993, and was witten not
only for researchers but for |awers and other
practitioners as well. (E H 139-40).

He believed that there were one or two
psychol ogi sts (named Professor Eliot Aaronson and
Prof essor O'she), who were the first to testify as
experts in this area in the late 1980's or early
1990's. (E. H 139).

At the time this case was pending, there was a
dearth of literature on this issue. The nunber of
experts available to testify to the psychology of
interrogations and confessions was extrenmely |imted.
It cannot be reasonably argued that this area was
sufficiently well-established at the time to render
M. Cohen’s actions deficient for failing to secure
one of these two experts to testify, in conjunction
Wi th Dr . Tooner, regar di ng t he psychol ogi ca
techni ques used by the police, the nental capacity of
his client, and the resulting involuntary waiver.

Even if M. Cohen performance could be found
constitutionally deficient, Defendant has failed to
meet the prejudice prong of Strickland. There is no
reasonabl e probability, had Dr. Toomer’s report been
presented, that the result of the notion to suppress
woul d have been different. The follow ng reasons
conpel such a concl usion

1. Dr. Tooner did not testify at t he

evidentiary hearing, and we do not known what he

woul d have opined with regard to Defendant’s
ability to conprehend and knowingly waive his

M randa rights. All we have is Dr. Tooner’s
report, which itself woul d  not have been
adm ssible at the hearing on the nption to
suppr ess. Even if it were admssible, Dr.

Toomer’s report did not contain an opinion
regarding Defendant’s ability to conprehend or
wai ve M randa

2. Def endant failed to present any wtness at
the evidentiary hearing to opine that Defendant
could not conprehend Mranda or did not have the

mental capacity to waive M randa. Dr. ©Meisner
who did testify at the hearing, was called as an
expert in t he area of psychol ogy of
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interrogations and confessions. He testified not

regardi ng Defendant’s nental capacity, but rather

the techniques used by the police that can |ead
to false or unreliable confessions.

3. Defendant failed at the evidentiary hearing

to establish what witness was available in 1992-

94 to testify to the issues raised by Dr. Meisner

or what that wi tness would have said. [FN15]

These failures, when considered together wth
Defendant’s testinony at the H aleah notion to
suppress; the credibility and factual findings nade by
Judge Sorondo in denying that notion; Judge Sorondo’s
findings in his Sentencing Oder that Dr. Tooner’s
opi nions were unsupported by any evidence or fact,
lead to the inescapable conclusion that Defendant has
failed to establish either prong of Strickland
regarding the failure to relitigate the notion to
suppress. It is therefore denied.

* * * %

This claim [that counsel was ineffective for failing
to present evidence concerning the circunstances under
which the confession was taken to the resentencing
jury] is denied for the sane reasons discussed in
Clains Five and Nine, supra at 15-16.

* * % %

[ FN11] This form entitled “Notice of Invocation of
Right to Counsel”, bore Defendant’s signature and was
admtted into evidence at the hearing. It provided,
anong other things, that Defendant was invoking his
right to have counsel present before any police
guestioning in the case.

[ FN12] Even though Defendant had admttedly given a
confession in the Van Ness case four days earlier.

[FN13] It is difficult, however, to envision just how
Def endant would have handled this argunment in an
intellectually honest manner. H's position at the

hearing on the notion to suppress in this case
(consistent with his testinony at the hearing on the
notion to suppress in the Haleah case) would
presunably go sonething like this: 1) The police
never read ne ny Mranda rights; 2) | do not recall
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(PCR

this
findi

subst

ever waiving ny Mranda rights; 3) Before they began
guestioning ne, | invoked ny right to remain silent
and ny right to have ny attorney present before
guestioning; 4) Wen they continued to question ne, |
told them | was invoking ny right to remain silent; 5)
I only confessed because the police Dbeat nme,
threatened ne, and prom sed nme a 15-year sentence; 6)
However, if the court finds that | was read ny Mranda
rights, then | did not have the nental capacity to
understand themor to know ngly wai ve them

[ FN14] Def endant never even addressed how M. Cohen
could have taken the position that Defendant validly
i nvoked his right to counsel (in the Van Ness case) by
signing the “Notice of Invocation of Counsel” form
while at the sanme tinme arguing that Defendant did not
have the nental capacity to wunderstand and waive
M randa before being questioned about this case.

[FN15] It was established at the evidentiary hearing
that Dr. Meisner is 29 years old. (E H 137). At the
time Defendant was indicted in this case, Dr. Meisner
was a high school senior. Dr. Misner acknow edged he
woul d not have been available to testify as a defense
expert in 1992-94. (E H 155).

312- 29)

Because there was an evidentiary hearing on these clains,

Court is required to accept the lower court’s factual

ngs to the extent that they are supported by conpetent,

antial evidence. Stephens v. State, 748 So. 2d 1028,

1033-

34 (Fla. 1999). However, this Court may independently review the

| ower

findi

court’s determnation of whether those facts support a

ng of deficiency and prejudice to support a holding

t hat

counsel was not ineffective. 1d. Here, the |lower court’s

fact ual findings are supported by conpetent, subst anti al

55



evi dence. Moreover, given these findings, the |ower court
properly denied the clains.

In challenging the lower court’s denial of these clains,
Def endant makes nunerous msstatenents of the record and the
I aw. Def endant first asserts that the decision of how to
l[itigate suppression was a decision that he had to nmake
personal |l y. Brief at 38 n.17. However, the United States

Supreme Court has recogni zed that nost decisions regarding how

to litigate a case do not require a defendant to nake the
deci sion concerning them personally. [Ilinois v. Taylor, 484
U S. 400, 417-18 (1988). In fact, the Court has rejected the

notion that a defendant has a personal right to decide whether
to concede guilt before the guilt phase jury. Florida v. Nixon,
543 U.S. 175 (2004). As such, Defendant’s assertion that he had
to make the decision on how to proceed regarding suppression is
without nerit.

Def endant next contends that he had refused to speak to the
police at the tine of his arrest. Brief at 39 n.18. However
the record reflects that at the tine of his arrest on the Van
Ness, Defendant waived his Mranda rights and confessed. (HT

67-74)8 Def endant testified that he had done so at the

8 Anpbng the documents not included in the record on appeal are

the transcripts concerning the suppression issue for the appea

in Defendant’s other death case, FSC Case No. SC83, 816. The
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suppression hearing. (HT. 373) Thus, Defendant is incorrect in
asserting that Defendant declined to speak to the police at the
time of his arrest.®

Def endant next suggests that counsel had Dr. Tooner’s
report at the tinme of the Hi al eah suppression hearing. Brief at
40 n. 19. However, the record reflects that the Hi aleah
suppression hearing was held on March 4, 1993. (HT. 1) Dr
Tooner did not issue his report until March 24, 1993. (PCR SR
499-500) M. Cohen testified he would have received the report a
few days after it was issued. 1d. As such, the record refutes
Def endant’s assertion that counsel had Dr. Tooner’'s report
before the Hi aleah suppression hearing and supports the |ower
court’s factual finding that the report was received after the
Hi al eah suppression hearing. (PCR 313) Its factual finding
must be accepted. Stephens.

Def endant next asserts that the State knew that “nenta
health chall enges can render ‘waivers’ null and void.” Brief 42

n. 20. However, there is nothing in the record to support this

State has included these docunents with its notion to suppl enent
the record. Because these docunents have already been presented
to the court in connection with the other case, the State wl|
refer to these docunents by the synbol “HT.” and the page nunber
appearing in that record.

At a subsequent first appearance on the Van Ness case,
Def endant signed a form that purported to invoke his rights.
However, this Court has held that such forns are ineffective as
an invocation of Mranda rights. Sapp v. State, 690 So. 2d 581
(Fla. 1997).
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assertion. No one fromthe State testified at the suppression
hearing or the evidentiary hearing. Mreover, the lawis to the
contrary. In Colorado v. Connelly, 479 U S. 157, 167 (1986),

the Court held that a defendant’s nental state did not render a
confession or a waiver of one’s Mranda rights involuntary,
absent evidence of coercive police activity. See also Hudson v.

State, 538 So. 2d 829, 830 n.4 (Fla. 1989). Mor eover, in
Godinez v. Moran, 509 U S. 389 (1993), the Court rejected the
concept that there is a special level of nental conpetence to
wai ve a constitutional right. Instead, the Court held that a
def endant who was conpetent to stand trial is also conpetent to
wai ve his rights. As such, neither the record nor the |aw
supports Defendant’ s assertion.

Def endant al so all eges that Defendant gave no statement to
the officers investigating this case until after he had spoke to
the Hi aleah detectives about the Hi aleah case. Brief at 43.
However, the record reflects that Defendant gave a full oral
confession to this crinme before he was ever questioned about the
Hi al eah case. (HT. 117, 129). Defendant did initial refuse to
have the confession recorded. (HT. 117) However, he did not
refuse to make a statenent.

Def endant further asserts that it has been conceded that

there was no litigation of suppression in this case. However
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the State has always taken the position that there was
litigation of suppression in this case. (PCR SR. 118, 120-21
722) The record supports the State’ s assertion. (T. 100-12,
849-51) These facts support the lower oourt’s factual finding
that suppression was litigated in this case. (PCR 318) As
such, the Jlower court’s finding should be accepted, and
Defendant’ s assertion rejected. Stephens

Applying the real facts, law and appropriate standard of
review, the denial of these claim should be affirmed. To the
extent that Defendant is suggesting that counsel was ineffective
for stipulating to the testinony from the prior suppression
hearing, the denial of this <claim was proper. At the
evidentiary hearing, Defendant presented no evidence to support
a finding that counsel was ineffective for stipulating. In
fact, Defendant continued to stipulate to the consideration of
this testinony, despite the fact that the officers were
available at the evidentiary hearing. (PCR SR. 584) As
Def endant had the burden of proving his claim Smth v. State,
445 So. 2d 323, 325 (Fla. 1983), and did not do so, the | ower
court properly denied this claim It should be affirned.

To the extent that Defendant is suggesting that he was
precluded from litigating this claim because the |ower court

refused to allow himto depose the officers, he is entitled to
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no relief. This Court has nade it abundantly clear that a trial
court has discretion to allow discovery upon a show ng of good
cause. Rodriguez v. State, 31 Fla. L. Wekly S39, S47 (Fl a.
Jan. 19. 2006). Here, Defendant never showed any good cause why
he needed to depose the officers about the circunstances of the
interrogation, particularly considering that the officers had
testified repeatedly, both in depositions and in court,
regardi ng the circunstances under which Defendant confessed. As
such, the lower court did not abuse its discretion in refusing
to all ow the depositions.

To the extent that Defendant is asserting that the | ower
court erred in denying his clainms regarding the presentation of
expert w tnesses, again Defendant is entitled to no relief. As
seen above, the lower court denied the claimwth regard to the
presentation of nental state evidence regarding the waiver of
M randa because <counsel’s decision not to investigate and
present such evidence was reasonable and prejudice was not
proven. As noted by the lower court, by the tinme of the
suppression hearing in this case, M. Cohen had presented
Defendant’s testinony at the Hial eah suppression hearing that he
i nvoked his rights, was never properly advised of his rights
(although he understood his rights) and was coerced into

confessing by beatings, threats of additional beatings and a
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prom se of a 15 year sentence. M. Cohen was aware that Dr.
Tooner’s testinony had been rejected at the Hi al eah sentencing
hearing based on credibility issues. M. Cohen had also
represented Defendant previously with ever have any difficulty
comuni cating wth Defendant. (PCR-SR.  516-18) Mboreover,
pursuant to Connelly and Godi nez, the only rel evance that nental
health evidence woul d have had to whether a waiver was voluntary
is to show that a defendant did not understand his Mranda
rights or was inconpetent under the standard of conpetency to
stand trial at the time of the waiver. M. Cohen testified that
he was aware of this limtation. (PCR SR 497) Gven this
evi dence and the findings based on it, the |ower court properly
found that M. Cohen’s decision not to investigate and present
this evidence was reasonable. Strickland v. Washington, 466
US 668 (1984). It should be affirned.

Mor eover, the |ower court properly found that Defendant did
not prove that he was prejudice by the failure to present this
evidence. At the evidentiary hearing, Defendant did not present
any testinony regarding his nental state. I nstead, he nerely
admtted Dr. Tooner’s report as sonething that M. Cohen had
recei ved. As the |ower court properly noted, this report was
i nadmi ssi bl e hearsay. See State v. Sigerson, 282 So. 2d 649

(Fla. 2d DCA 1973). Moreover, as the |lower court noted, the
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report does not address Defendant’s conpetence or hi s
understanding of his rights. Instead, the letter asserts nerely
t hat Defendant had problens with judgnent and a |ow score on a
Beta 1Q test.! However, *“neither low intelligence, nental
deficiency, nor bizarre, volatile, and irrational behavior can
be equated with nental inconpetence.” Medina v. Singletary, 59
F.3d 1095, 1107 (1ith Cr. 1995). Further, the record,
i ncluding Defendant’s own testinmony and Dr. Meisner testinony,
reflect that Defendant did understand his Mranda rights. Under
these circunstances, the lower court properly found that
Def endant did not prove prejudice. Smth v. State, 445 So. 2d
323, 325 (Fla. 1983). The denial of the claim should be
af firmed.

To the extent that Defendant is conplaining about the
denial of the claim that counsel was ineffective for failing to
present testinony about coerced confessions at the suppression
hearing, the lower court also properly denied this claim The
| oner court’s finding that such evidence was not available at
the time of trial 1is supported by conpetent, substantial
evidence in Dr. Meisner’s testinony. Since Defendant did not

show that this evidence was available at the tine of trial, the

19 \When Dr. Tooner testified in the penalty phase of Defendant’s
ot her case, he admitted that Defendant’s 1Q score on the WAIS-R
was 83 full scale and 92 performance. (HT. 3198-99)
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| ower court properly concluded that counsel was not ineffective
for failing to seek to present it. State v. R echmann, 777 So.
2d 342, 354-55 (Fla. 2000)(claim of ineffective assistance
properly denied where evidence did not definitely show that
evidence was available at time of trial); see also Elledge v

Dugger, 823 F.2d 1439, 1446 (11th Cr. 1987). It should be
af firmed.

Def endant finally assails the |ower court for finding that
counsel was not ineffective for failing to attenpt to present
evi dence regarding the circunstances under which he confessed at
resent enci ng. Def endant seens to assert that such evidence
shoul d have been adm ssible under the rule of conpleteness.
However, as this Court has made clear, the rule of conpleteness
allows the presentation of the remainder of a statenment when a
portion of the statenment has been admitted by one’ s opponent.
Evans v. State, 808 So. 2d 92, 104 (Fla. 2001); Reese v. State,
694 So. 2d 678, 683-84 (Fla. 1997); Ramrez v. State, 739 So. 2d
568, 580 (Fla. 1999). Here, there was no admission of only a
portion of a statenent. Instead, Defendant’s full confession
was adm tted. As such, the rule of conpleteness is irrelevant.
The claimwas properly deni ed.

Def endant al so asserts that the |ower court was incorrect

in finding that this evidence was essential prohibited evidence
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of lingering doubt. Wil e Defendant insists that he was not
attenpting to establish lingering doubt, Defendant does not
explain what relevance the circunstances under which he
confessed would have to sentencing otherw se. ! | nstead, he
merely asserts that he was challenging the State’s evidence.
However, this Court has held that a defendant is not entitled to
challenge the State’'s evidence of a defendant’s guilt at a
resent enci ng. Way v. State, 760 So. 2d 903, 916 (Fla. 2000).
Moreover, while Defendant insists that he is allowed to present

“virtually any evidence which he believes is mtigating,” the
United States Suprene Court has recently reaffirnmed that this
does not include evidence that is relevant nmerely to the guilt

of the defendant. See Oregon v. CGuzek, 126 S. C. 1226 (2006).
As such, the lower court properly rejected Defendant’s assertion
that his counsel was ineffective for failing to attenpt to
present this evidence at resentencing. Kokal v. Dugger, 718 So.

2d 138 (Fla. 1998)(counsel not ineffective for failing to raise
nmeritless issue); Goover v. Singletary, 656 So. 2d 424 (Fla

1995); Hldwin v. Dugger, 654 So. 2d 107 (Fla.), cert. denied,
516 U.S. 965 (1995); Breedlove v. Singletary, 595 So. 2d 8, 11

(Fla. 1992). It should be affirmed.

1 To the extent that Defendant is asserting that his nental
state generally was relevant to sentencing, the issue 1is
addressed infra at Issue |11l
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1. THE JUDI Cl AL ASSI GNVENT CLAI M SHOULD BE REJECTED

Def endant next contends that the lower court erred in
denying his claimthat he was deni ed due process because all of
his pending cases were assigned to a single judge. He appears
to assert that the Ilower court should have ordered an
evidentiary hearing to consider evidence of the affect of
heari ng about all of Defendant’s crimnal activity on a judge in
maki ng a sentencing decision. However, Defendant is entitled to
no relief, as he has waived the claim and it was properly
deni ed.

In his brief, Defendant presents no argunment concerning how
or why the lower court was wong to find that this claim was
procedurally barred, that it had no jurisdiction to consider the
issue or that the claim was neritless. I nstead, he sinply
reiterated the argunent he presented below. However, this Court
has made clear that the “purpose of an appellate brief is to
present argunents in support of the points on appeal.” Duest v.
State, 555 So. 2d 849, 852 (Fla. 1990). Thus, this Court has
requi red defendants to present argunents that explain why the
| ower court erred in its rulings. See Shere v. State, 742 So. 2d
215, 217 n.6 (Fla. 1999). Merely referring to the argunents
presented below is insufficient to neet the burden of presenting

an argunent on appeal. Duest, 555 So. 2d at 852. Moreover, the
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argunents nust be presented in nore than a cursory fashion.
Bryant v. State, 901 So. 2d 810, 827-28 (Fla. 2005); Cooper v.
State, 856 So. 2d 969, 977 n.7 (Fla. 2003); Reeves v. Crosbhy,
837 So. 2d 396, 398 (Fla. 2003); Lawence v. State, 831 So. 2d
121, 133 (Fla. 2002). Wwen an issue is not sufficiently briefed,
it is considered waived. Bryant, 901 So. 2d at 827-28; Duest,
555 So. 2d at 852. Since Defendant has not presented any
argunent regarding why the |ower court inproperly denied this
claim it is waived.

Even if the issue had not been waived, Defendant would
still be entitled to no relief, as the lower court properly
denied this claim In WIld v. Dozier, 672 So. 2d 16, 17-18
(Fla. 1996), this Court held that it had exclusive jurisdiction
to review adm nistrative orders regarding case assignnents. As
such, the lower court was correct in holding that it did not
have jurisdiction to consider this claim The denial of the
clai mshoul d be affirmed.

This Court further held in WIld that the appropriate manner
to challenge an assignment was to challenge the assignnment in
the trial court and then seek a wit of prohibition in this
Court. 1d. at 18. However, a wit of prohibition will not lie
once the act that the defendant seeks to prevent the trial judge

from doi ng has been done. English v. MCrary, 348 So. 2d 293

66



(Fla. 1977). Moreover, a claimthat a trial judge should have
been recused fromtrial of a case is procedurally barred in post
convi ction proceedi ngs. Schwab v. State, 814 So. 2d 402, 406
(Fla. 2002). As such, the lower court was correct to find this
claimprocedurally barred and deny it as such.

Moreover, the lower court was correct to find this claim
w thout nerit. I n Kruckenberg v. Powell, 422 So. 2d 994 (Fl a.
5th DCA 1982), the court addressed the issue of a litigant’s
power to challenge the assignnment of his case to a particular
j udge:

The assignnment and reassignnment of specific court
cases between or anong the judges of a multi-judge
court is a matter within the internal governnent of
that court and is directed and controlled by policy
adopted by the judges of that court, either directly
or by and through their chief judge. If such policy
is in witing, it is properly docunented by an
adm nistrative order or simlar directive wusually
directed to the clerk of the court for mnisterial
i mpl enent at i on.

Where the court has jurisdiction, it is the
court, and not the particular judges thereof, that has
jurisdiction over a particular cause, controversy and
the parties thereto. Every duly elected or appointed
judge of a court has the bare power or authority to

exercise all of the jurisdiction of that court.
Admi nistrative orders evidencing internal matters of
sel f-governnment of the court do not |limt the |awful
authority of any judge of the court, nor do they
bestow rights on litigants. In legal contenplation
judges, like litigants, are all equal before the |aw
Subj ect only to substantive law relating to
di squalification of judges, litigants have no right to

have, or not have, any particular judge of a court
hear their cause and no due process right to be heard
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before any assignnment or reassignnment of a particular
case to a particul ar judge.

The assignnent and reassignnment of cases in a
busy mul ti -j udge court presents a cont i nuous
adm ni strative problem resulting, not only from the
di squalification of judges in particular cases and the
need to conserve judicial |abor by the consolidation
of conmpanion and other related cases, but also from

many ot her conplex causes, including the rotation of
judges between divisions of the court, equalization
and control of individual judge case |oads, the

tenporary absence of judges or the tenporary inability
of judges to perform services, termnation of the
service of individual judges by death, retirenent or
otherwise, and other good reasons. Contrary to
petitioner's assertion, in the admnistration of the
i nt ernal matters of a court the judges thereof
exercise an authority that goes far beyond the
judicial discretion that judges exercise in the
di sposition of <cases and controversies before the
court. A litigant does not have standing to enforce
internal court policy, which is a matter of judicial
adm ni stration and the proper concern of the judges of
the particular court and of the admnistrative
supervi sion of the judicial system

ld. at 995-96; see also Adler v. Seligman of Florida, Inc., 492
So. 2d 730, 731-32 (Fla. 4th DCA 1986); Allen v. Bridge, 427 So.
2d 249 (Fla. 4th DCA 1983). Here, all of Defendant’s cases were
assigned to Judge Sorondo pursuant to Administrative Orders 94-
23 and 79-4. As such, under Kruckenberg, this claim is
meritless.

Moreover, in Rodriguez v. State, 31 Fla. L. Woekly S39,
S46-S47 (Fla. Jan. 19, 2006), this Court stated that “[t]he nere
departure from a random assi gnnment procedure is insufficient to

overturn a decision; a litigant nust establish prejudice from
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any inproper assignnent.” Here, the prejudice that Defendant
has alleged is that Judge Sorondo was exposed to the facts of
the suppression issue and of Defendant’s prior felonies.
However, this Court has held that the fact that a judge has
previously heard the facts is not a basis for disqualification

Rivera v. State, 717 So. 2d 477, 481 (Fla. 1998). Thi s Court
has also held that even harsh comments nmade in the course of
rulings are not grounds for disqualification. Ragsdal e .
State, 720 So. 2d 203, 207 (Fla. 1998). This is particularly
true regarding hearing the facts of Defendant’s prior felony
convictions, as all of these cases involved crines relevant to
the prior violent felony aggravator. This Court has held that
evidence of such crinmes is admssible at a penalty phase.
Rodriguez, 31 Fla. L. Wekly at S49; Rodriguez v. State, 753 So.
2d 29, 44 (Fla. 2000); Rhodes v. State, 547 So. 2d 1201, 1204
(Fla. 1989); Tonpkins v. State, 502 So. 2d 415, 419 (Fla. 1986).
As such, there was no inpropriety in the trial court know ng the
facts of Defendant’s prior violent felonies at the tine of
sentencing. Finally, it should be remenbered that Judge Sorondo
did not enter the sentence Defendant is presently serving.
I nstead, Defendant’s sentence in this case was entered by Judge
Robert Scol a. Judge Scola did not participate in Defendant’s

trials in any of +the other three cases. Under these
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ci rcunst ances, there was no prejudice. The claim was w thout
merit and properly denied as such. The denial of the claim

shoul d be affirned.
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I11. THE CLAIM OF | NEFFECTI VE ASSI STANCE OF COUNSEL AT
RESENTENCI NG SHOULD BE REJECTED.

Def endant next appears to claim that his counsel was
ineffective for failing to investigate and present evidence in
support of alleged nental mtigation. However, Defendant is
entitled to no relief as Defendant did not raise this claim
bel ow and the random all egations presented in other clains were
facially insufficient and refuted by the record.

Initially, the State would note that Defendant did not
raise a claim that his counsel was ineffective in failing to
i nvestigate and present mtigation. |Instead, Defendant’s notion
listed 18 clainms, none of which concerned the presentation of
mtigation. (PCR 110-11) |In the course of presenting argunent
about the issues he did raise, Defendant nentioned the trial
court’s alleged failure to consider Defendant’s allegedly low IQ
as mtigation. (PCR 110) He also asserted that nental
mtigation was available but not presented at resentencing.
(PCR. 134-37) \Wen the State considered these random assertions
to be an attenpt to raise a claim of ineffective assistance of
counsel at resentencing for failing to investigate and present
mtigation, Defendant filed a reply brief insisting that the
State had “m ssed the point.” (PCR 165) At the Huff hearing,
Def endant asserted that the issues he was raising were those

contained in the list of issues. (PCR SR. 178) He made no
71



allegations of raising any other <claims and presented no
arguments in support of any other clains. Under these
circunstances, it cannot be said that Defendant raised this
i ssue bel ow. Since the issue was not raised below, it is not
properly before this Court. Giffin v. State, 866 So. 2d 1, 11
n.5 (Fla. 2003); Doyle v. State, 526 So. 2d 909, 911 (Fla.
1988). It should be rejected.

Even if the issue had been raised below, it would still
have been properly denied. The allegations in Defendant’s own
notion showed that counsel had an evaluation of Defendant’s
mental state performed and had presented this information
unsuccessfully at the sentencing hearing in the Hialeah case.
(PCR 134-37) At the Spencer hearing on resentencing, Defendant
confirmed that a strategic decision had been made not to present
this evidence again:

THE COURT: Al right. You had indicated the | ast

time you were considering presenting the forner

testimony of one of the doctors, you and [ Defendant]
have agreed not to present that?

MR. COHEN: Unfortunately, Judge, the situation is
that we have not been able to find a report. But
based on our conversations previously, | don't think

that there’s anything in that report that we would be
submtting to the Court.

THE COURT: | just want to nmeke sure there’'s not a
claimlater that not finding the report in sone way --
MR. COHEN: No.

THE COURT: - - prevent ed you from maki ng an
effective presentation or prevents ne from making an
appropri ate sentence. Does the State have a copy of

the report?
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MR. COHEN: W don’t have the report present now
but obviously we reviewed the report previously and
the doctor did testify at the sentencing hearing of
what we refer to as the Hi al eah case. So we're well

aware of contents and the findings of the doctor. And
it’s our decision not to present that evidence to the
jury and | don’'t see any reason why that decision
woul d change in presenting any evidence to the Court.
THE COURT: Al | right. Have you spoken to
[ Def endant] with about that?

MR. COHEN: W nentioned it briefly the other day.
| don’'t think he has any different feelings about
t hat .

THE COURT: [ Defendant], do vyou agree with M.

Cohen’s decision not to have ne consider the testinony
or the report of that doctor?
[ Def endant : ] Yes, your honor.

(RSR. 191-92) (enphasi s added). As the record reflects that
counsel did investigate and made a strategic decision, with the
agreenent of Defendant, not to present the evidence, counsel
could not be deened ineffective for failing to present this
evi dence. Hal i burton v. State, 691 So. 2d 466, 471 (Fla.
1997) (quoting Palnmes v. Wainwight, 725 F.2d 1511, 1521 (11th
Cir. 1984)(quoting Adans v. Wiainwight, 709 F.2d 1443, 1445
(11th Gr. 1983))). The claim would have been properly denied
had it been raised.

Moreover, Defendant’s allegations did not point to any
deficiency in the conduct of the investigation or evaluation.
(PCR.  134-37) Instead, he nerely asserted that since the
original doctor’'s testinony had been rejected, counsel should

have obtained another expert to confirm the original doctor.
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| d. However, this Court has recognized that counsel is not
ineffective for failing to shop for an expert. Pace v. State,
854 So. 2d 167, 175 (Fla. 2003). This Court has further held
that to show that counsel was ineffective with regard to the
i nvestigation of a defendant’s nental heal t h, where an
evaluation was perforned, that the defendant nust show that
counsel failed to provide the expert with materials that would
have changed the expert’s opinion. Knight v. State, 30 Fla. L.
Weekly S768, S774 (Fla. Nov. 3, 2005); Breedlove v. State, 692
So. 2d 874 (Fla. 1997). Moreover, this Court has recognized
that there is no such thing as a claimof ineffective assistance
of a nental health professional on its own. Wills v. State, 31
Fla. L. Wekly S101, S108 (Fla. Feb. 9, 2006). Since Defendant
did not include any allegations to support any of these theories
of a claim the claim would have been properly denied had it
been asserted. Ragsdale v. State, 720 So. 2d 203, 207 (Fla.

1998) .
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V. THE CLAIM OF | NEFFECTI VE ASSI STANCE OF COUNSEL AT
VO R DI RE WAS PROPERLY DENI ED

Def endant next contends that the lower court erred in
rejecting his clains regarding voir dire. He appears to assert
that his perenptory challenge to Juror Diaz should have been
upheld without the need for a nondiscrimnatory reason because
both he and the juror were Hispanic males. He al so appears to
contend that counsel was ineffective for failing to proffer a
nondi scrimnatory reason for his attenpt to exercise a
perenptory challenge to Juror Andani. However, the |ower court
properly rejected the issues that were presented to it.

Wth regard to the assertions regarding Juror Diaz, this
matter is not properly before this Court. In the | ower court,

Def endant did not assert the claim he is presenting to this

Court. In his brief, Defendant appears to be claimng that the
trial court erred in conducting a Neil inquiry because both he
and Juror Diaz were Hispanic nales. However, in the | ower

court, the claim that Defendant raised was that counsel was
ineffective for failing to assert a genuine, race-neutral reason
for attenpting the exercise a perenptory chall enge agai nst Juror
Diaz nore quickly. (PCR 111, 147-49) Since Defendant did not
raise the issue below that he is presently attenpting to raise
in this Court, the issue is not properly before this Court.

Giffin v. State, 866 So. 2d 1, 11 n.5 (Fla. 2003); Doyle v.
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State, 526 So. 2d 909, 911 (Fla. 1988). It should be rejected.

Even if the claim had been raised below Defendant would
still be entitled to no relief. Wi | e Defendant chastises the
| ower court in the heading of the claim for not realizing that
this was a claim of ineffective assistance of counsel,!?
Def endant then proceeds to assert error in requiring Defendant
to provide a race-neutral reason for his challenge to Juror D az
wi t hout even nentioning how counsel was allegedly deficient
regarding being required to provide such a reason. As such, it
appears that Defendant is claimng that the trial court erred in
requiring Defendant to provide a race-neutral reason for the
chal |l enge. However, such clains are procedurally barred in post
convi ction proceedi ngs. Bottoson v. State, 674 So. 2d 621, 622
& n.1 (Fla. 1996). As such, the | ower court would have properly
denied this claim as procedurally barred had it been raised
bel ow.

Even if the issue was properly before this Court and was
not procedurally barred, Defendant would still be entitled to no
relief. While Defendant appears to contend that his sharing of
a race and gender with Juror Diaz imunized his perenptory

chal l enge from being questioned as discrimnatory, the United

12 That chastisenent is without nerit as a review of the |ower
court’s order clearly shows that it anal yzed the claim presented
to it as a claim of ineffective assistance of counsel. (PCR
307- 08)
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States Suprene Court has rejected the assertion that an
all egation of discrimnation in selection of jury nmenbers can be
rebutted by showing sinply that the entity doing the selecting
is conposed of nenbers of the sanme group against which
discrimnation is alleged. See Castaneda v. Partida, 430 U S

482, 499 (1977)(“Because of the many facets of human notivati on,
it would be unwise to presune as a matter of law that human
beings of one definable group wll not discrimnate against
ot her nenbers of their group.”); i1d. at 500 (rejecting reasoning
“that human beings would not discrimnate against their own
kind.”). Moreover, in Powell v. GChio, 499 U S. 400 (1991), the
Court elimnated the requirenent that there be an identity of
race between the venirenenber against whom discrimnation is
alleged and the defendant because discrimnation injured the
veni renenbers and society in general. In Ceorgia v. MCollum
505 U.S. 42, 48-50 (1992), the Court relied upon these sane
theories of harm to hold that the prohibition against
di scrimnatory use of perenptories applied with equal force to
perenptory challenges exercised by crimnal defendants. Under
t hese precedent, Defendant’s claim that his use of perenptory
challenges is imunized by his sharing an ethnicity wth
veni remenber Diaz is without nerit. The claim would have been

properly denied had it been raised bel ow
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Further, to the extent that Defendant is actually trying to
raise the claim he raised below, he is still entitled to no
relief. The clai m Defendant raised below was that his counsel
was ineffective for failing to provide valid, nondiscrimnatory
reasons for exercising a challenge to Venirenenbers Diaz nore
qui ckly and for refusing to respond after the State chall enged
counsel’s proffered reason for striking Venirenenber Andani.
(PCR.  147-49) This Court found that the trial court had
properly rejected defense perenptory challenges to this
verni renenbers on direct appeal. Franqui v. State, 699 So. 2d
1332, 1335 (Fla. 1997). As the issue was raised and rejected on
direct appeal, the claim was properly denied as procedurally
barred. Cherry v. State, 659 So. 2d 1069 (Fla. 1995). Further,
recasting the claim in ternms of ineffective assistance of
counsel does not negate the bar. Harvey v. Dugger, 656 So. 2d
1253, 1256 (Fla. 1995); Medina v. State, 573 So. 2d 293, 295
(Fla. 1990); Swafford v. Dugger, 569 So. 2d 1264, 1267 (Fla.
1990). The claimwas properly deni ed.

Moreover, none of Defendant’s clainms regarding counsel’s
all eged ineffective assistance for failing to litigate any of
the perenptory challenges were facially sufficient. Def endant
did not allege that there is a reasonable probability that the

result of his trial wuld have been different had counsel
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l[itigated these issues differently or why that mght be true
In order to allege a facially sufficient claim of ineffective
assi stance, a defendant nust alleged prejudice. Strickland. As
Def endant did not do so, the claim was facially insufficient
Mor eover, while Defendant now asserts that he showed that these
jurors were biased, he did not do so. Def endant has never
clainmed that these jurors should have been excused for cause.
Instead, he has nerely asserted that they should have been
excused perenptorily. The United States Suprene Court has
recognized that not being able to exercise a perenptory
chal l enge does not, in itself, denonstrate that a juror was
partial . Ross v. Okl ahomm, 487 U. S. 81 (1988). As such, the
cl ai mwas properly deni ed.

Def endant’s reliance on Thonpson v. State, 796 So. 2d 511
(Fla. 2001), is msplaced. In that case, the defendant had
asserted that counsel was ineffective for failing to exercise a
cause challenge to a venirenenber who had indicated extrene
difficulty with a defendant not testifying. Here, none of the
all eged ineffectiveness concerns cause challenges. | nst ead,
Defendant 1is conplaining about the mnmanner in which counse
[itigated per enpt ory chal | enges, whi ch are not of a
constitutional dinension. Ross v. lahoma, 487 U S. 81 (1988).

As such, Thonpson does not support Defendant’s cl ains.
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V. THE LONER COURT DI D NOT ABUSE | TS DI SCRETI ON | N
REFUSI NG TO QUASH THE SUBPOENA.

Def endant next asserts that the trial <court erred in
denying a notion to quash an investigative subpoena to his trial
counsel . However, the lower court did not abuse its discretion
in denying Defendant’s notion to quash the subpoena.

Pursuant to 827.04, Fla. Stat., State Attorneys are given
the authority to conpel w tnesses to appear before them and give
testi nony:

The state attorney shall have sumoned all w tnesses

required on behalf of the state; and he or she is

allowed the process of his or her court to sunmon

w tnesses from throughout the state to appear before

the state attorney in or out of term tinme at such

convenient places in the state attorney's judicial

circuit and at such convenient tinmes as my be
designated in the sumons, to testify before him or

her as to any violation of the |aw upon which they may

be interrogated, and he or she is enpowered to

adm nister oaths to all wtnesses sunmopned to testify

by the process of his or her court or who nmay

voluntarily appear before the state attorney to

testify as to any violation or violations of the |aw.
This Court has held that this statute is remedial in nature and
should be liberally construed. Barnes v. State, 58 So. 2d 157,
159-60 (Fla. 1951); Collier v. Baker, 20 So. 2d 652, 653 (Fla.
1945). This Court recognized that the only Ilimtation the
statute places upon the State Attorney’s subpoena power was that

it limted the use of such subpoenas to interrogations about

violations of crimnal |aw Barnes, 58 So. 2d at 159-60. As
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such, this Court held that the statute allows the issuance of

subpoenas both before and after charges have been filed and
agai nst w tnesses that have been |isted as defense wtnesses.

ld.; see also Collier, 20 So. 2d at 653. In doing so, this
Court noted that the State Attorney not only had the duty to
prosecute crinmes but to cease such prosecution if information
cane to light showing that the prosecution was unjust. Bar nes,
58 So. 2d at 159. Such reasoning is consistent with this
Court’s, and the United States Suprenme Court’s, adnonition that
a prosecutor’s duty is to see that justice is done. See Berger
v. United States, 295 U S. 78, 88 (1935); Craig v. Sate, 685
So. 2d 1224, 1229 (Fla. 1996). As a result of that duty, this
Court has held that prosecutors are responsible for seeing that
a defendant receives a fair and inpartial trial. A uck .
State, 62 So. 2d 71, 73 (Fla. 1952).

These principals show that the |ower court was correct in
refusing to quash the subpoena. In issuing the subpoena, the
State was nerely attenpting to do its duty to seek justice and
ensure that it had fulfilled its duty to see that Defendant had
been provided with a fair trial. Under these circunstances, the

| ower court did not abuse its discretion'® in finding that

13 Rulings on notions to quash subpoenas are reviewed for abuses
of discretion. See Downs v. State, 572 So. 2d 895, 900 (Fla
1990) .
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8§27.04, Fla. Stat. should be construed liberally to allow the
State to wuse it to fulfill its duties in post conviction
pr oceedi ngs. Thus, Defendant’s assertion that the 827.04, Fla.
Stat. has no applicability to post conviction proceedings should
be rejected.

Further, holding that investigative subpoenas could not be
i ssued when a case had entered the post conviction stage would
constrain the State’s ability to do its duties. |If a prosecutor
received informati on when a case had entered the post conviction
stage that indicated that the convicted defendant was actually
i nnocent, the State nust be allowed to investigate that evidence
to ensure that it has seen that justice is done and that the
convicted defendant did receive a fair trial. As this Court
recognized in Barnes, the State Attorney’s subpoena power was
designed to allow such investigation so that the State can
fulfill its duties. Moreover, allowing the State to use its
subpoena power permts the State to conduct this investigation
without having to inform the person whom the new evidence
indicates may have conmitted the crinme and permts the State to
prosecute that person if appropriate. See State .
| nvestigation, 802 So. 2d 1141, 1144 (Fla. 2d DCA 2001). Thus,
the lower court did not abuse its discretion in determning that

i nvestigative subpoenas could be issued when a case was in the
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post conviction stage. It should be upheld.

Despite the liberal construction required of the statute
aut hori zing such subpoena, Defendant asserts that the |ower
court abused its discretion because the State did not prove that
it was investigating a crine. However, the courts of this State
have held that the State is not required to prove the rel evancy
of its investigation in order to avoid having a subpoena
guashed. Investigation, 802 So. 2d at 1144; Inparato v. Spicola
238 So. 2d 503, 507 (Fla. 2d DCA 1970). Moreover, the State was
i nvestigating crines: the crimes Defendant committed against
Of. Bauer, M. Hadley, M. Watson and the Kislak National Bank
As this Court noted in Barnes, the State’s power to investigate
includes not only its ability to look for evidence that a
defendant is qguilty, but also its ability to determne that it
has done its job to seek justice. Thus, the |Iower court did not
abuse its discretion in refusing to quash the subpoena.

The fact that the State was doing its duty to ensure that
justice was being done with regard to the prosecution of ats
that are crimnal distinguishes this mtter from Mrgan v.
State, 309 So. 2d 552 (Fla. 2d DCA 1975). |In Mrgan, the State
asserted that it was using its subpoena power to investigation a
violation of a statute. However, violation of that statute did

not constitute a crine. Moreover, the State specifically
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di scl ai med any suggestion that it was investigating whether a
crime had been commtted under a different statute. Her e,
murder, robbery and the other crines of which Defendant stands
convicted are crines. The State was nerely attenpt to ensure
that it was doing justice with regard to these crines. As such,
Morgan i s not applicable.

Def endant al so appears to assert that the subpoena should
have been quashed because the use of the subpoena circunvented
the rules of discovery. Def endant relies upon Able Builders
Sanitation Co. v. State, 368 So. 2d 1340 (Fla. 1979). In Able
Buil ders, the court held that the State could not use its power
to issue investigative subpoenas to circunvent the rules of
di scovery. However, this Court has held that the rules of
di scovery are not applicable to post conviction proceedings.
Rodriguez v. State, 31 Fla. L. Wekly S39, $47 (Fla. Jan. 19,
2005); State v. Lewis, 656 So. 2d 1248 (Fla. 1994). Si nce the
rules are inapplicable, the subpoena could not be used to
circunvent them As such, Defendant’s claimthat the use of the
subpoena did so is without nerit and should be rejected.

Def endant next appears to assert that the wuse of the
subpoena allowed the State to violate his attorney-client
privilege with M. Cohen. However, this Court has held that the

filing of a notion for post conviction relief waives any
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attorney-client privilege with regarding to any natter relevant
to the claims of ineffective assistance of counsel raised
t herei n. Arbelaez v. State, 775 So. 2d 909, 917 (Fla. 2000);
Reed v. State, 640 So. 2d 1094, 1097 (Fla. 1994); Lecroy V.
State, 641 So. 2d 853 (Fla. 1994); Turner v. State, 530 So. 2d
45, 46 (Fla. 1987); see also 890.502(4)(c), Fla. Stat. Thi s
Court has stated that it is the act of raising the claimthat
wai ves the privilege. Arbel aez, 775 So. 2d at 917. Her e,
Defendant filed a notion for post conviction relief asserting
numerous clains of ineffective assistance of counsel with regard
to his investigation and presentation of alnobst every aspect of
M. Cohen’s representation of him through the guilt phase of
trial. As such, he had waived any attorney-client privilege
with regard to any matter relevant to the disposition of these
cl ai ns. Because Defendant had waived any attorney-client
privilege, it was not violated. The claimshould be rejected.
Despite the law clearly holding that the attorney-client
privilege had been waived, Defendant insists that he nust have
such a privilege because the State had allegedly taken
i nconsi stent positions on the issue. However, a review of the
records shows that the State did not take such inconsistent
positions. In its pleadings, the State took the position that

M. Cohen was free to assert the attorney-client privilege with
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regard to any matter not within the scope of the waiver. (PCR
SR. 282-83) In Reed, this Court noted that the waiver of the
attorney-client privilege inherent in the filing of clains of
ineffective assistance of counsel would not extend to “matters

unrelated to the crines for which the defendant was convi cted,

such as evidence of other crines.” Id. at 1098; accord
Arbel aez, 775 So. 2d at 917. The State’s pleading nerely
acknow edged this limted exception to the waiver. It did not

constitute a position inconsistent wth its position that
Def endant had waived his privilege with regard to this crinme and
matters relevant to the clains. Thus, Defendant’s position is
wi thout nerit and shoul d be rejected.

Def endant al so appears to suggest that the State has no
right to nmeet with wi tnesses privately. Def endant appears to
suggest that M. Cohen was simlarly situated to M. Black and
Dr. Meisner, whom the State chose to depose. However, in
presenting these arguments, Defendant ignores that M. Cohen was
not simlarly situated to M. Black or Dr. Meisner. M. Bl ack
and Dr. Meisner were defense, post conviction expert wtnesses.
The State had indicated that it was going to present M. Cohen
as its own fact w tness. In fact, even at the hearing on
Def endant’ s energency notion, he indicated that he was not sure

if he would present M. Cohen’'s testinony but the State
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indicated that it was going to do so. (PCR-SR 650, 659) This
Court has made clear that the State does have the authority to
conduct private neetings with its wtnesses. See Dufour wv.
State, 495 So. 2d 154, 161-62 (Fla. 1986). As such, there was
nothing inproper about the State privately interviewng a
witness it intended to call.

Wi | e Defendant appears to suggest that In re: Anendnents
to Florida Rules of Crimnal Procedure--Conform Rules to 2004
Legislation, 900 So. 2d 528 (Fla. 2005), indicates that a new
controversy has arisen concerning the scope of the State’s
ability to use investigative subpoena, this is untrue. The
portion of the comrentary to which Defendant cites is from the
1968 adoption of Fla. R Crim P. 3.220. ld. at 542. As such,
this | anguage does not indicate that there is a live controversy
regarding the scope of discovery depositions under a rule that
is inapplicable to this proceeding. As such, this case does not
support Defendant’s clai ns.

Def endant further suggests that Mrdenti v. State, 894 So.
2d 161 (Fla. 2004), supports a requirenent that discovery be
made to both parties equally. However, Defendant does not
explain how this proposition would assist himin any way. As
Defendant admts, M. Cohen net privately wth not only

Def endant but also with his alleged expert M. Black. As such,
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any claimthat discovery should be provided equally to both side
woul d conpel allowing the State to speak to M. Cohen privately.
Moreover, while Defendant suggests that he should be privy to
what M. Cohen told the State, he acknow edged that he had
di scussed the issue with M. Cohen. (PCR SR 646-47, 651-52)
This discussion, together wth Defendant and his expert’s
private neeting with M. Cohen, should have infornmed Defendant
of the substance of M. Cohen’s testinony. Further, while
Def endant insists that M. Cohen confessed his ineffectiveness,
Def endant ignores that the determ nation of ineffectiveness is a
question of |aw. St ephens v. State, 748 So. 2d 1028, 1033-34
(Fla. 1999). Thus, it is not a fact subject to “confession.”
Moreover, this argunent also ignores that any adm ssion of
deficiency is not even binding on the court. Br eedl ove v.
State, 692 So. 2d 874, 877 n.3 (Fla. 1991); Routly v. State, 590
So. 2d 397, 401 n.4 (Fla. 1991). Finally, it appears that what
Def endant believes was a confession of ineffectiveness was the
subject of M. Cohen's testinony at the evidentiary hearing:
M. Cohen stated that he did not investigate presenting nental
health evidence at a suppression hearing and did not recall
whet her he considered doing so. Under these circunstances,

Defendant’s reliance on Mrdenti is msplaced, as are his

assertions about the content of the State’'s di scussions with M.
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Cohen.

Def endant al so conplains that he was not served with the
motion to quash the subpoena or notice of the hearing on the
not i on. Def endant insists that the State is solely responsible
because it “produced and litigated notions.” Brief at 69.
However, the State did not file the notion or set it for
heari ng. M. Cohen filed the notion and set the hearing. (PCR
233-37, 239) The State nerely filed a response to the notion
filed by M. Cohen. \Wile Defendant insists that he should be
gi ven an expl anation of why the State did not serve a copy of it
response on him he received such an explanation at the hearing
on his nmotion: the State served its response in accordance with
the certificate of service on the notion.

To the extent that Defendant is suggesting that the hearing
constituted an ex parte communication between the State and the
trial court, it was not. | nstead, there was an adversari al
hearing at which both the trial court and State indicated that
Def endant was personally present. (PCR-SR. 652-53, 660) As
such, there was no ex parte proceedi ng.

Mor eover, the remedy provided when a proceeding is
conducted w thout notice is generally rehearing the proceeding
with notice. See Tufo v. Oxford Resource Corp., 603 So. 2d 112

(Fla. 4th DCA 1992). Here, Defendant was afforded this renedy
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bel ow. He was allowed to reargue the notion. However, he was
unabl e to present anything that was not presented at the tinme of
the original hearing. He also had the opportunity to learn of
the content of the State’s neeting with M. Cohen from M.
Cohen. The trial court also ordered the State to produce any
notes it had from the neeting. He was even given the
opportunity to present further argunent on the issue, an
opportunity of which Defendant did not avail hinself below
Under these circunstances, Defendant is entitled to no further
relief. The order of the |lower court should be affirned.

Def endant al so asserts that as a renmedy this Court should
exclude M. Cohen’s testinony. Def endant’s relies on State v.
Johnson, 814 So. 2d 390 (Fla. 2002), as support for this
assertion. However, Johnson does not support Defendant’s
posi tion. In Johnson, this Court found that the use of an
i nvestigative subpoena was inproper because it conflict with a
specific statute designed to protect the constitutional right to
privacy. Id. at 393. Further, the Court held that bl anket
imposition of exclusionary rule was inproper. ld. at 394.
Here, there is no specific statute that the State ignored. As
asserted earlier, the rules of discovery are inapplicable.
Mor eover, speaking to M. Cohen did not inpinge on any of

Defendant’s constitutional rights, and he had waived his
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statutory attorney-client privilege. As such, Johnson does not
support Defendant’s claim

Mor eover, Defendant does not explain how exclusion of M.
Cohen’s testinony would assist him Pursuant to Strickland v.
Washi ngton, 466 U. S. 668, 689 (1984), counsel performance was
presunptively effective. Mor eover, Defendant had the burden of

overcom ng that presunption and showing M. Cohen was
i neffective. ld.; Smith v. State, 445 So. 2d 323, 325 (Fla.
1983). Defendant relies extensively on M. Cohen’s testinony to
assert that he proved his claim As such, excluding M. Cohen’s
testinmony would be of no benefit to Defendant. The |ower court

shoul d be affirned.
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VI. THE CLAI M REGARDI NG CLOSI NG ARGUMENT WAS PROPERLY
DENI ED

Def endant next asserts that the lower court erred in
denying his claim regarding coments in voir dire and closing
However, the | ower court properly sumrarily denied this claim

I n Robinson v. State, 707 So. 2d 688, 697-99 (Fla. 1998),
the defendant contended, as Defendant does here, that his
counsel was ineffective for failing to object to allegedly
i nproper coments in closing both at the guilt and penalty
phases of trial. ld. at 697 & n.17 & 18. In response to a
claim that the |ower court had inproperly sumrarily denied the
clains, this Court stated, “[a]s a matter of law, we find that
[the] claims . . ., are procedurally barred because they could
have been raised on direct appeal.” In accordance wth
Robi nson, this claim was procedurally barred and properly
summarily deni ed as such.

Moreover, Defendant clained that the comrent at issue here

was error during Defendant’s resentencing appeal, including
claimng that the coment was fundamental error. This Court
refused to grant Defendant any relief. Franqui v. State, 804
So. 2d 1185, 1194 & n.8 (Fla. 2001). Since this issue was
rai sed and rejected on direct appeal, it is procedurally barred.
Cherry v. State, 659 So. 2d 1069 (Fla. 1995). Furt her,

recasting the claim in ternms of ineffective assistance of
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counsel does not negate the bar. Harvey v. Dugger, 656 So. 2d
1253, 1256 (Fla. 1995); Medina v. State, 573 So. 2d 293, 295
(Fla. 1990); Swafford v. Dugger, 569 So. 2d 1264, 1267 (Fla.
1990). Mbreover, this Court has recognized that when a clai m of
fundanental error was rejected on direct appeal, a defendant
cannot prove prejudice to raise a claim of ineffective
assi stance of counsel regarding that claim See Chandler .
State, 848 So. 2d 1031, 1046 (Fla. 2003)(finding on direct
appeal that error did not affect outconme precludes finding of
prejudice in post conviction proceedings). As such, this claim

was properly denied.
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VII. THE DENI AL OF THE RING CLAI M5 SHOULD BE AFFI RVED

Def endant next asserts that he is entitled to relief based
on Ring v. Arizona, 536 U S. 584 (2002). Def endant appears to
assert that Rng is violated because the State is permtted to
charge first degree nurder alternatively as felony or
preneditated nurder, the aggravating circunstances are not
charged in the indictnment, the State is not require to state in
the indictnent that it is seeking the death penalty, the jury is
not required to specify whether it found Defendant guilty of
felony or preneditated nurder, the jury is not required to be
unani mous in finding aggravators, the jury is not required to
specify the aggravators it has found and the jury only returns a
advi sory sentencing recomendation. However, Defendant is
entitled to no relief as the |ower court properly denied this
claim

Both this Court and the United States Suprene Court have

% I'n the course of presenting this argunent, Defendant also

suggests that the fact that he did not fire the fatal bullet
shoul d have precluded him from being sentenced to death or been

considered powerful mtigation. However, Defendant did not
raise these clainms in his notion for post conviction relief. As
such, they are not properly before this Court. Giffin v.

State, 866 So. 2d 1, 11 n.5 (Fla. 2003). Mor eover, Defendant
raised the clains that his not having fired the fatal shot
shoul d have precluded inposition of the death penalty or been
considered mtigating on resentencing appeal, and this Court
rejected them Franqui v. State, 804 So. 2d 1185, 1196, 1197
(Fla. 2001). As such, these clains are procedurally barred.
Cherry v. State, 659 So. 2d 1069 (Fla. 1995).
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held that Ring does not apply retroactively to cases, where the
sentence was final before Ring was decided. Schriro .
Summerlin, 542 U.S. 348 (2004); Johnson v. State, 904 So. 2d 400
(Fla. 2005). Here, Defendant’s sentence has been final since
approximately April 8, 2002, when the tine for seeking
certiorari review from this Court’s affirmance of Defendant’s
sentence after resentencing expired. Ri ng was not decided unti
June 24, 2002. Since Defendant’s conviction was final at that
time, Defendant is entitled to no relief.

Further, all of Defendant’s clains have been repeatedly
rejected. Schad v. Arizona, 501 U S 624, 645 (1991)(jury
allowed to return verdict that does not specify whether
preneditated or felony nurder found); Ferrell v. State, 918 So.
2d 163, 180 (Fla. 2005)(R ng does not require aggravators to be
charged in indictnment or individual found to jury); Mansfield v.
State, 911 So. 2d 1160, 1178 (Fla. 2005)(rejecting claim that
jury nust specify whether nurder was preneditated or felony
mur der even under Ring); Parker v. State, 904 So. 2d 370, 382-83
(Fla. 2005)(State allowed to charge alternatively preneditated
and felony murder and Ring does not require aggravators to be
found unani nously); Robinson v. State, 865 So. 2d 1259, 1266

(Fla. 2004)(rejecting claim that Ring shows that Florida s

advi sory jury schene is unconstitutional).
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Mor eover, while Defendant asserts that the aggravators were
not charged in the indictnment or specifically found unani nously
by the jury, he is sinply incorrect under the facts of this
case. In this natter, three aggravators were found: (1) prior
violent felonies; (2) during the course of a robbery and for
pecuni ary gain, nerged; (3) nurder of a |aw enforcenent officer,
hi nder a governnental function and avoid arrest, nerged. (RSR
158-65) Anong the convictions used to support the prior violent
fel ony aggravators were the convictions for the arned robbery
and aggravated assault against the other victins in this matter.
(RSR 158-62) The during the course of a robbery and pecuniary
gai n aggravators were based on the fact that the murder occurred
during the course of robbing the Kislak National Bank. (RSR
162- 63) The mnurder of a law enforcenent officer, hinder
governnmental function and avoid arrest aggravators were based on
the fact that O ficer Bauer was a |aw enforcenment officer
performng his duty by attenpting to arrest Defendant and the
codef endants. (RSR 163-65)

In the indictnent, he was charged with the nurder of
“Steven Bauer, a Law Enforcenent Oficer, during the course of
or in the scope of said victims duty.” (R 15 He also
charged with the robbery of the bank and the aggravated assault

on Ms. Hadl ey. (R 15-16, 17) In returning its verdicts, the
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jury specifically found that Of. Bauer was a |aw enforcenent
of ficer, that Defendant had robbed the Kislak National Bank and
that he had commtted an aggravated assault of M. Hadley. (T.
2323-24) As such, factual support for each of the aggravators
was charged in the indictnent and specifically found by the
jury. Defendant’s claimis wthout nerit, was properly denied

and shoul d be affirned.
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VIII. THE CLAIM REGARDI NG THE DENI AL OF AN EVI DENTI ARY
HEARI NG SHOULD BE REJECTED.

Def endant next conplains renews his conplaint that the
| ower court refused to conduct an evidentiary hearing on his
claim regarding the adm nistrative rule on case assignnents in
Dade County. The State has al ready addressed why this claimwas
properly sunmarily denied in Issue IIl, supra. For the reasons
asserted therein, the lower court properly refused to hold an
evidentiary hearing on a claim over which it had no
jurisdiction, which was procedurally barred and which had no
nerit on the facts that Defendant alleged that were not in

di spute. The State relies upon those argunents.
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CONCLUSI ON

For the foregoing reasons, the order denying post
conviction relief should be affirned.
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