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STATEMENT OF THE CASE

On February 25, 2003, Walker was indicted on charges of
First Degree Preneditated Murder, Kidnapping, and Aggravated
Battery arising froman incident on January 27, 2003, in which
David Hamman was nurdered by Wal ker and Leigh Ford (Vol.lV,
R497- 498) .

Wal ker filed various motions claimng the Florida death
penalty statute and rules of procedure are unconstitutional
(Vol .1V, R522-536, 537, 538-540, 541-543, 544-550, 551-553, 557-
559, 560-562, 582-586, 592-593, 624-628, 633-637, 638-640, 641-
650, 651-665, Vol. M, R918-919). After a hearing on March 29,
2004, the notions were denied (Vol.l, R1-113). Appellant filed a
notion to sever the co-defendant’s trial (Vol.lV, R 587-588). He
filed a nmotion to suppress statenents and adm ssions (Vol.V,
R679-684). The State filed a nenorandum of |aw in opposition to
the motion to suppress (Vol.V, R743-748). The notion was denied
after a hearing (Vol.Vl, R885-888). On August 7, 2003, Walker
noved to discharge counsel (Vol.IlV, R600-603). It appears the
notion was w t hdrawn August 18, 2003 (Vol. 1V, 604-605). \Walker
filed another notion to discharge counsel dated April 26, 2004

(Vol. V, R698-701). The trial judge held a Nel son hearing on My

11, 2004 (Supp. R 995-1004). The trial judge denied the notion



on May 24, 2004 (Vol.VI, R 895-896).

Wal ker was tried before a jury comencing July 19, 2004,
with the jury returning verdicts of First Degree Preneditated
Murder (Vol.V, R812), Kidnapping (Vol.V, R813), and Aggravated
Burglary (Vol.V, R814). The penalty phase was conducted
i medi ately, and on July 30, 2004, the jury returned a
sentenci ng recommendation for the death penalty by a vote of
seven (7) to five (5) (Vol.V, R825; Vol. XVlIl, TT2031). The
Spencer hearing was held August 30, 2004 (Vol.lll, R292-415).
Appel | ant was sentenced to death on Decenber 13, 2004 (Vol.Il11,
R416-461). The trial judge entered a witten sentencing order
(Vol .V, R961-976).

The trial j udge found t he foll ow ng aggravati ng
ci rcumst ances:

(1) Commtted during a kidnapping — great weight;

(2) Especially heinous, atrocious, or cruel - great
wei ght ;

(3) Cold calculated and preneditated — great weight;
(Vol . V, R962-68, 974).

The trial judge discussed the following non-statutory
mtigating circunstances.

(1) Drug use/bi-polar personality/sleep deprivation -
noder at e wei ght;

(2) Life sentence of co-defendant Leigh Valorie Ford -
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sone wei ght;
(3) Defendant’s statenment to police - noderate weight;

(4) Defendant did not resist arrest — rejected as
m tigating;

(5) Defendant tried to protect his co-defendant
girlfriend — rejected as mtigating;

(6) Defendant is unselfish in character and did not
attenpt to gain any benefit by providing information —
consi dered as part of cooperation with | aw enforcenent
as previously discussed;

(7) Defendant did not harmthe Good Samaritan in Live
OCak — rejected as mitigating;

(8) Defendant has renorse — slight weight;
(9) Court should show nercy — rejected as nmtigating;
(10) Victimwas a bad person — rejected as mtigating.

(Vol . V, R968-974, 975).

STATEMENT OF THE FACTS

According to Appellant’s statenent, he was involved wth
the victim David Hamman, through the illicit manufacture and
di sposition of the controlled substance nethanphetam ne

sonetinmes referred to as "crank" (Vol. XV, TT1941) . Hanman

! Cites to the record are by volune number followed by “R”
Because the nunbering for the trial/penalty phase transcripts
begi ns anew at nunber “1,” cites to those transcripts will be by
vol ume nunber foll owed by “TT.”
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supposedly possessed the "fornula" for concocting the hone-
brewed drug and would give |essons for $2500.00, then receive
25% of his students’ profits (Vol. XV, TT1941). Appellant Wl ker
and co-defendant Ford nmowed grass for the |awn maintenance
busi ness of Joel G bson (Vol. XlI, TT1079).

On Friday, January 24, 2003, Wl ker and Hamman were at the
house occupi ed by Pat Connelly, Leslie Rtter and Loriann G bson?
(Vol. XI, TT955). Loriann G bson had been dating Hamman for the
preceding couple of weeks (Vol. X, TT885). Connelly was
presumably a "pupil" of Hamman and had fallen into disfavor.
Wal ker and Hanman beat up Connelly (Vol. X, TT991). \When M.
Ritter |learned of the attack on Connelly, she began to nake
arrangenents to nove out (Vol. X, TT993).

On Sunday, January 26, 2003, Leslie Ritter took Loriann
G bson's car and drove to Titusville where she spent the day
with a friend (Vol. XI, TT888, 973). She called Ms. G bson to
advi se her where she was, and that eveni ng Hanman, acconpani ed
by Ms. G bson, drove to Titusville and net with Ms. Ritter (Vol.
Xl, TT888, 973). Hanmman drove Ritter in his 2003 Chevrol et pick

up truck, G bson followed in her car, and the trio returned to

2 Loriann G bson was not related to Joel G bson (Vol. X, TT892).
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Palm Bay (Vol. X, T888, 974). During this trip, Hamman made
statenments to Ms. G bson that |ed her to believe she was going
to be nurdered (Vol. XI, TT930). He also told Ritter she was a
“l oose |ink” that he had to do sonet hing about (Vol. X, TT996).
Hamman had duct tape, garbage bags, netal wire and twist ties in
the car (Vol. XI, TT930, 997). Ritter was afraid he was going to
kill her (Vol. XI, TT998).

Ms. G bson left her car in the Wnn Dixie parking [ot on
U.S.1in PalmBay and Ms. G bson got into the truck wi th Haman
and Ritter (Vol. XI, TT889-890). Hamman then drove themto Joel
G bson's apartment in Valkaria, arriving around m dni ght (Vol.
X, TT931).

As the three approached Joel G bson's second floor
apartnment, Hanman stated that he was going to straighten out any
problem and the girls would not be harmed (Vol. XiI, 1014).
Hamman entered the apartnent followed by Leslie Ritter and
Loriann G bson. Alnost inmmediately, Wilker attacked Hamman,
striking himin the head with a MagLite flashlight (Vol. X,
TT891, 975). Walker, a.k.a. “Fidget,” and Leigh Ford, a.k.a.
“Sl asher,” proceeded to brutally beat Hanman over a period of
three to three and one half hours (Vol. X, TT892-93, 899, 903,
932). There was blood all over the apartment (Vol. X, TT976).

Hamman was stripped naked (Vol. XI, TT894). He was struck
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in the head and face nunerous tines with the flashlight or some
sort of club (Vol. X, TT934; Vol. XII, TT1016). Hamman was
beaten over his entire body including his hands and arms and
legs and feet. He was pleading for his |ife and scream ng
“Pl ease, stop, | don’t want to die. Pl ease don’t kill nme. It
hurts.” (Vol. X, TT896, 977). Wal ker and Ford were asking “Are
you ready to die?” and Joel G bson said Hamman was going to die
that night (Vol. X, TT951, 959). Joel was snoking sonething in
tin foil. There were guns on the table, and Joel had access to
them (Vol. X1, TT1020). Joel appeared to be directing the
assault (Vol. XlI, TT1022).

Denni s Goss, Joel’s neighbor on the second floor, heard his
dog bark just after mdnight (Vol. XIl, TT1060). Joel knocked on
Goss’ door and said “Sorry abut the noise, sonebody got too big
for their britches.” (Vol. XII, TT1065). Goss was disturbed
| ater by the sounds of soneone being beaten “real hard.” (Vol.
Xll, TT1065). Goss heard someone say “get in the car, quick.”
It was a male voice, not Joel’s (Vol. XlI, TT1066). Goss saw
bl ood on the stairs and in the street (Vol. XlI, TT 1072). He
did not call the police because “these gentlenen were too well
arnmed.” (Vol. XIlI, TT1079). Joel carried a .45 Magnum and
Wal ker a Colt .45 (Vol. XII, TT1079).

Loriann G bson and Leslie Ritter were present and w tnessed

6



sone portion of the attack (Vol. X, TT893-94). At one point,
they were stripped and checked for wires, then escorted to a
bedroom because they were “freaking out” (Vol. X, TT899, 938,
978; Vol. XIl, TT1017-18). Ritter descri bed Hamman |ying on the
floor with “blood all over him’® and one eye “hal fway hanging
out.” (Vol. X, TT979). At sone point while Wlker was
di stracted, Hamman nanaged to escape out the door and make his
way down the stairs, across the parking lot to the street, and
down the street alnost to the railroad tracks (Vol. X, TT899).
Ms. G bson heard sonmeone say: “CGet the bag and stuff and put
themin the trunk.” (Vol. XlI, TT899) Ritter heard “Get the tarp
and lay it in the trunk.” (Vol. X, TT980).

Around 3:00 a.m, Lisa Protz, Joel Gbson's girlfriend,

heard a knock on her door (Vol. XII, TT1299). Wal ker was
driving a white truck (Vol. XII1, TT1299). He asked Protz for
tape, rope and gasoline (Vol. X111, TT1300). Protz was afraid.
She said she did not have gasoline (Vol. X Il1, TT 1300). She

® The photographs from the apartment crime scene showed bl ood

stains in the stairwell, the railroad tracks and street (Vol.
XI'l, TT1158). Defense counsel objected to photos of blood stains
on the road and made a notion for mstrial (Vol. XII, TT1161-

69). There were also blood stains on the inside of the apartnent
door and on the carpet (Vol. XIlI, TT1173). Blood stains in front
of the couch were sneared as if someone tried to clean them up
(Vol . X1, TT1185).
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gave Wl ker some tape, which he wapped around his fingertips
(Vol. XilIl, TT1302). WAl ker had a gun (Vol. X1, TT1303). A few
m nutes later, Leigh Ford knocked on the door and Joel called on
t he phone (Vol. X111, TT1301).

According to Wal ker’s statenment (cited in detail herein),
he and Ford then drove to Tom Lawt on Park where they encountered
a |locked gate. Hamman was renoved from the trunk, and Wl ker
shot himsix times in the face after securing his hands with a
flex tie.

Wal ker and Ford then returned to Joel G bson's apartnent.
Wal ker bade farewell to Ford and Joel, who gave him drugs and
nmoney. Joel had stayed at the apartnment with Ritter and M.
G bson. He was running around naked acting crazy (Vol. XlI
TT1030) . Joel seenmed to be in charge and telling Wal ker and
Ford what to do (Vol. X, TT946). Walker left with Ms. G bson
and Ritter in Hamman's white pick up truck. M. G bson had
represented to Wal ker that she had a valid driver's |license, so
she was told to drive (Vol. X, TT900).

Wal ker had two cocked and | oaded guns which he put in the
gl ove conpartnent (Vol. XI, TT901). He rode in the front
passenger seat, Ms. G bson drove, and Ms. Ritter sat in the back
(Vol . XI, TT902, 982). M. G bson only went with Wal ker because
“l seen himbeat this man for three and a half hours. | figured
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if I tell himl didnt want to go, they would kill ne.” (Vol.
X, TT904)

They proceeded northbound on Interstate 95 and, after
traveling approximtely 100 mles, passed Daytona Beach at
daybreak. They made a few stops along the way for gas, restroom
breaks, and for Walker to scrape stickers or decals off the
truck (Vol. XI, TT 904-905). On each occasion they stopped,
Wal ker, armed with two .45 caliber handguns, held on to the keys
and kept one of the wonmen with him (Vol. X, TT905). At sone
poi nt, WAl ker told Ms. G bson that he had taken care of Hamman
and she woul d not be seeing himagain (Vol. X, TT904)*

Wal ker wanted to travel north and | eave Florida, but, when
they got to Jacksonville, G bson turned off onto Interstate 10
and headed west bound because she wanted to stay in Florida (Vol
Xl, TT902). WAl ker was consum ng drugs during the trip (Vol. X,
TT909; Vol. XlIl, TT1038) and did not realize they were still in
Florida until they were near Live Oak. He then directed G bson
to pull off so he could get a map to determ ne where they were.

G bson pulled the truck off the Interstate and stopped at the

* Defense counsel objected to Ms. G bson identifying Hamman from
a photograph which showed the latter as deceased (Vol. X,
TT911). Counsel also objected to a photograph of a gun in the
gl ove conpartnent of the truck (Vol. X, TT919).
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Penn G| truck stop. Wal ker got out, |eaving the wonen behind in
the truck with the keys and the two firearnms (Vol. X, TT906,
1038).

Sei zing the opportunity to get away from Wal ker, the wonen
drove off and left himat the truck stop (Vol. Xl, TT906). They
headed back eastbound on [-10 and shortly came upon Depart nent
of Transportation O ficer Bobbie Boren who was running radar on
the Interstate. They pulled off at approximately 9:20 - 9:30
a.m and hysterically explained what they had w tnessed in
Brevard County (Vol. XI, TT907, 984; Vol. XiI, TT1087). Oficer
Boren called for assistance, and other officers arrived shortly
thereafter (Vol. XIl, TT1089).

In the neantinme, at approximately 5:50 a.m, the caretaker
at Tom Lawt on Recreation Area found Hamman's body in the mddle
of the dirt road outside the |ocked front gate to the park (Vol.
Xl, TT855). The Brevard County Sheriff’'s officers responded
shortly thereafter (Vol. X, TT864). Hamman was obviously
deceased, his hands secured behind his back with flex cuffs and
naked except for his socks® (Vol. X, TT865).

Back in the panhandl e, a Suwannee County deputy sheriff put

® Def ense counsel objected to photographs of the victimlying in
the road (Vol. X, TT867).
10



out a BOLO for Walker after checking the victims truck and
interviewing the two wonen (Vol. XIl, TT1090). Another Suwannee
County deputy contacted Brevard County in an effort to confirm
the story related by Ritter and G bson. Between 9:00 - 10:00
a.m, Sgt. Bruce Barnett of the Brevard County Sheriff's Mjor
Crimes Division was still at the crime scene when he received
the call from Suwannee County (Vol. XI, TT881).

While all this was occurring, Wal ker had managed to get a
ride froma Good Samaritan fromthe Penn Ol truck stop to the
bus station in Live Oak (Vol. X1, TT1098). WIIliam Davis saw
Wal ker barefoot and crying at the Penn QI station and took him
to buy shoes and socks. Davis then took Appellant to the bus
station and bought him a bus ticket because Appellant said he
needed to get to sonme little town in Tennessee or Kentucky (Vol
X1, TT1247, 1249). A few mnutes later, the police showed up
and arrested Wal ker (Vol. X111, TT1248). O ficers Thonpkins and
Manning traced Wal ker to the bus stop where he was detained
(Vol. XI'l, TT1101). A search of his person at that tinme yiel ded
two | oaded magazines for a .45 pistol, a pocket knife, one live
round, one spent casing, and a slapjack (Vol. XiI, TT1101).
During the brief ride fromthe bus station to the jail, Wl ker
told the officer to “shoot nme. Just |let ne run and shoot ne.”
(Vol . X1, TT1105).
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Upon receiving notice from Suwannee County that Wl ker was
in custody, Brevard County Sheriffs Agents Alex Herrera and Lou
Heyn drove to Live OGak and interviewed Ritter and G bson (Vol.
X, TT 881; Vol. X1, TT1260-62). They then interviewed Val ker
after he signed a waiver-of-rights form at approxinmately 7:40
p.m (Vol. XIl, TT1269, State Exhibit #73). Defense counse
obj ected to adm ssion of the statement (Vol. XiII, TT1279).

During this recorded interview, Walker related the
fol | owi ng:

- David Hamman's nickname was “Opie.” (Vol. XV,
TT1529; Vol . XV, TT 1939);

- Hanman woul d teach people to make drugs for $2500
and woul d receive 25% of any profit (Vol. XV, TT1531;
Vol . XI'V, TT1941);

- Hanmman gave Wl ker a phone then wanted it back (Vol
X'V, TT1537; Vol. XIV, TT1948),

- Wl ker destroyed the phone and told Hamman he was
not giving it back (Vol. XV, TT1539; Vol. XV,
TT1949) ;

- Hamman call ed Wal ker and said Pat (Connelley) was
“losing it.” (Vol. XV, TT1539; Vol. XV, TT1949);

- Pat was becomng a liability and needed to be
elimnated (Vol. XV, TT1541; Vol. XV, TT1950);

- \Wal ker and Hamman beat Connelley because he was
obnoxi ous. Wal ker clainms he hit Connelley in the head
a couple of time (Vol. XV, TT1543, 1553);

- Hanmman scared Connelley, who then went to the
police. Hanman was afraid the DEA was getting invol ved
(Vol . XIV, TT1547; Vol. XV, TT1957);
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- Hanman made Wal ker think the DEA was watching him
(Vol. XI'V, TT1560, 1562; Vol. XV, TT1972);

- When Hanman went to Joel G bson’s on Sunday night,
Wal ker “just wanted to slap the piss out of him
because he scared ne.” (Vol. XV, TT1549; Vol. XV,
TT1958) ;

- Walker hit Hamman with a Mg |ight. Hamman asked
what was going on, and they argued (Vol. XV, TT1550-
52; Vol. XV, TT1960);

- \Wal ker made Hamman sit on the couch. He asked if
Hamman was wired or a cop. He told himto strip (Vol
XI'V, TT1552; Vol. XIV, TT 1962);

- Hamman ran naked fromthe apartnent. Wal ker cl ai med
he only hit Hamman in the head three or four tines
before he ran (Vol. XV, TT1554; Vol. XV, TT1963);

- \Wal ker chased himdown (Vol. XV, TT1554; Vol. XV,
TT1964) ;

- Hamman had been tal king about killing Leslie Ritter
and had wire, wire clippers, duct tape, and bags (Vol.
X'V, TT1558, 1572; Vol. XV, TT1968, 1982);

- Wal ker put Hamman in the truck of his girlfriend s
car and “took him on a ride.” VWhen they stopped,
Wal ker opened the trunk and Hamman got out. (Vol. XV,
TT1565, 1570; Vol. XV, TT1975, 1980);

- When Walker’s girlfriend realized what was goi ng on,
she left in her car, stating, “lI don’t need this
shit.” (Vol. XV, TT1569; Vol. XV, TT1979);

- Hamman said he knew the address of Wil ker’s parents
and was going to rape his nother while he videotaped
it (Vol. XIvVv, TT 1571; Vol. XV, TT1981);

- Wal ker shot Hamman with the Llama .45 caliber after
he bound his hands (Vol. XV, TT1578; Vol. XV,
TT1988) ;

- Hamman was | ayi ng face up when Wal ker shot him (Vol.
X'V, TT1594; Vol. XliVI, TT2016);
13



- Wal ker went back to Joel G bson’'s and asked Leslie
Ritter and Loriann G bson to take him for aride in
the truck (Vol. XV, TT1599; Vol. XV, TT2020);

- When they stopped to get a map, the girls left
Wal ker (Vol. XV, TT1600; Vol. XIVlI, TT2023).

(State Exhibit #74, TT1287).

Hamman's truck was inpounded, photographed and searched
(Vol. XIll, TT1384-85). Two .45 caliber sem automatic pistols
were recovered fromthe glove conpartment (Vol. X111, TT1397).
One was a Llama .45 caliber with a bullet in the chamber (Vol.
XI1l, TT1400). The scales of the Llanma were held onto the gun by
rubber bands (Vol. XV, TT1399). The other gun was a Springfield
Arnmory .45 sem -automatic in a holster (Vol. XV, TT1413). It
was | oaded with a nmagazi ne and there was a round in the chanber
(Vol . XI'V, TT1415). Near the passenger seat on the floorboard of
the truck was a bl ack backpack containing flex ties, a magazine
wWith three cartridges, |oose cartridges, and a box of anmmunition
(Vol . XIV, TT1418, 1419, 1422-24). A blue Rubbernmai d contai ner
with a flex tie inside was in the truck, as were a folding
kni fe, |eather blackjack, two magazines with cartridges, a Mg
i ght, and one | oose cartridge (Vol. X II, TT1389; TT Vol. XV,
TT1427) .

There were reddi sh-brown stains on the driver’'s side and
arnrest of the truck. There was pattern stain all the way down
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the driver’s side of the outside of the truck (Vol. XV, TT1429-
30).

A firearms exam ner tested the Springfield Arnory .45 and
the Llama .45 (Vol. XIV, TT1430, 1440). He exam ned the six
Rem ngton Peters brand cartridge casings found on the roadway
near the victim (Vol. X1, TT1143; TT Vol. XV, TT1451, State
Exhi bits #43-48). All six casings from the crine scene were
fired fromthe Llama .45 (Vol. XIV, TT1452). Some of the |ive
anmo found in the Llama when it was seized was Reni ngton Peters,
the same brand as the casings at the crime scene (Vol. XV,
TT1463). The firearnms expert also examned the projectiles
recovered from the victims head at the autopsy (Vol. XIII,
TT1224, 1228, State Exhibit #68). Sone of the bullets were
uni dentifiable, but one projectile could be matched to the Ll ama
.45. Three others had characteristics consistent with being
fired fromthe Llama .45 (Vol. XIV, TT1459-1460). The Llama .45
hol ds “seven plus one,” or seven bullets in the nagazi ne and one
in the chanber (Vol. XV, TT1463). The cartridges found in the
bl ack backpack and in Wil ker’s pockets could be used in either
the Springfield .45 or the Llam .45 (Vol. XV, TT 1465). The

serial number on the Llam .45 matched the serial nunber on the
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gun box found in Joel G bson’s apartment® (Vol. XV, TT1471). The
flex tie rempved from the victim and the flex ties recovered
from the backpack and Rubbermai d container were consistent in
make and manufacturer and consistent in all neasurable
characteristics (Vol. XV, TT1472, 1476).

The maroon 1990 Grand Amdriven by Leigh Ford was processed

(Vol. XIIl, TT 1234). The liner of the truck was renoved and the
floor cleaned; however, Dblood stains were still visible
t hroughout the truck (Vol. XIIl, TT1235). Swabbi ngs were taken
of the stains (Vol. XIll, TT1236).

The DNA expert conpared Hamman’s bl ood to two swabbi ngs
fromthe trunk of Ford s car (Vol. XV, TT1486). Both swabbi ngs
mat ched the victim (Vol. XV, TT 1487-1489). Bl ood on the barrel
of the Llama.45 matched the victim and the victimcould not be
excl uded as a donor of blood on the trigger (Vol. XV, TT1491)
Def ense counsel nmoved for a mstrial when the expert stated
there were three profiles on the gun trigger. The notion was

denied (Vol. XV, TT1492, 1495).

® There was a panphl et, magazine and plastic box for a Llama .45

caliber gun in the apartment (Vol. XlIl, TT1232). Agents al so
found a black nmetal SAP, a high inpact weapon, and a honmenade
club in the apartnment (Vol. XiIl, TT 1234).
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The medical examner, Dr. Sajid Qaiser, conducted the
autopsy of David Hamman, 28, on January 28, 2003 (Vol. X1l
TT1320, 1360). Hamman had suffered nmultiple blunt-force
injuries and nultiple gunshot wounds’ (Vol. XIII, TT1320). The
blunt-force injuries were on the head, back of the hands,
forearns, |egs, chest, back, hip, feet, knees and thighs. Hamran
suffered | acerations to the scalp, forehead and eyebrows (Vol.
Xill, TT 1336). Bruising to the torso showed use of a baton, rod
or hard stick (Vol. XIIl, TT1339). The upper right arm was

fractured, and there were nultiple abrasions to the right

forearm (Vol. XiIl, TT1340). These types of wound are called
“Defense” wounds (Vol. XIIl, TT1342). There were al so defense
wounds to the hands, knuckles, and wists (Vol. XliIIl, TT1343).

Hanmman al so had abrasion |ines under the chin around the throat.
These lines indicated strangulation and that a ligature was
applied (Vol. XIIl, TT1334). The ligature was |ater renoved.
Hamman’ s body nmanifested nmultiple signs of torture (Vol. XIII,
TT1335). Hi s hands had been bound behind his back with flex ties
(Vol. XIll, TT1341). Abrasions on the left thigh indicated

dragging of the body on a hard surface such as a road (Vol

7

Def ense counsel objected to autopsy photographs (Vol. XiII,
TT1322, 1333). The objections were overruled (Vol. XlII,
TT1333).
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XI1l, TT1343). Abrasions to the knees indicated kneeling on a
hard surface |like a road. There were nmultiple abrasions to the
feet (Vol. XIll, TT1345). Loss of blood fromthe injuries would
be mld to noderate, and it would take a person a long tinme to
die fromthe blunt-force injuries alone (Vol. Xlll, TT1355).

In addition to the blunt-force injuries, there were six

gunshot wounds to the face which caused diffuse brain henorrhage

(Vol. XIll, TT1321, 1346, 1352). There is no way to determ ne
t he sequence of the shots fired (Vol. X111, TT1348). At | east
two of the gunshots were at close range (Vol. X I, TT1348). The

cause of death was the combination of the blunt force injuries
and gunshot wounds to the head (Vol. XlI1, TT1357).

Motion to Suppress. The nmotion to suppress hearing took

place in three parts: My 28, June 18, and July 6, 2004. Agent
Heln and Agent Herrera, Brevard County Sheriff’s Departnent,
responded to a homicide in a park near Ml abar Road in January
2003 (Vol.I, R124, 151). Between 9:00 - 10:00 a.m while the
agents were at the crinme scene, the Departnment received a cal

from Suwannee County regardi ng suspects and w tnesses, so they
travel ed to Suwannee County (Vol.l, R128, 137). Agents Hehn and
Herrera interviewed two femal e wi tnesses, then nmet wth Wl ker

at the Suwannee County Jail (Vol.l, R129, 155). The fennl es,
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G bson and Ritter, said Walker forced them into Hamman’s truck
in Brevard County, drove up [-95 discarding evidence, then
west bound on 1-10. The first chance they got, the femal es took
off in the truck, then found and notified |aw enforcenent
(Vol .1, R142). A D.OT. officer was running radar when the two
femal es approached him and told him they had been ki dnapped
(Vol .1, R143).

Agents Herrera and Heyn interviewed Wil ker at the jail.
Agent Herrera introduced hinself and asked to interview Wl ker.
Wal ker stated “I think I may need a | awer.” The agents started
collecting their jackets to |eave, but Wil ker stopped Agent
Herrera and said “You guys didn't get all dressed up and
prettied up to come up here for nothing, let ne think.” Wl ker
asked Agent Herrera if he needed |egal counsel, and the agent
told himthey could not give that advice. Wil ker said he want ed
to think further before an interview (Vol.l, R131, 157). Agent
Herrera explai ned that Wal ker did not have to talk to them and
did not have to say anything (Vol.l, R158). Herrera then read

the Mranda® rights. He also told Wal ker that he was “99.999

percent sure” an attorney would tell Walker not to talk to

8 Mranda v. Arizona, 384 U S. 436 (U.S.).
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anyone (Vol.l, R158). Wl ker said he thought it would be in his
best interest to talk to the agents and signed the M randa
wai ver (Vol.l, R158). Both agents had recorders, but Wal ker was
trying to decide whether to allow recording. Neither agent
recorded the Mranda rights (Vol.Il, R134, 160).

Agent Hehn tried to record the interview with the recorder
in his lap, but it did not pick up the conversation because it
was under the table. Agent Hererra had a digital recorder and
recorded what he could. Wal ker would stop the recorder and say
he did not want to be recorded (Vol.l, R134, 161). Then he woul d
stop and tell the agents they were allowed to record. This
continued throughout the interview, which |asted over an hour.
There were no threats or prom ses made (Vol.Il, R135). Walker
never indicated he wanted to discontinue the interview (Vol.l,
R162). He would stop the recording to ask the agents if he was
“doing well,” or whether Heyn approved of him (Vol.l, R161-162).
Wal ker did not appear to be under the influence of drugs at the
time of the interview (Vol.I, R137). He was coherent, rel axed,
and in control of his emotions (Vol.l, R147, 169). He “seened
li ke a man who had sonething on his nmind and he was trying to
decide if he wanted to tell his side of the story.” (Vol.lI,

R147). Wal ker had been in custody for approxi mately ei ght hours
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by the time Agents Hehn and Herrera interviewed him at
approximately 6:00 p.m (Vol.l, R173).

The taped statenent was published to the court (Vol.l, R173,
State Exhibit #1).°

Leslie Ritter first nmet Wal ker when she wal ked into Joe
G bson’s apartnment with David Hamman and Loriann G bson. Wl ker
and his girlfriend started beating Hamman with a flashlight and
“beat stick.” Ritter did not see Wal ker consune any controlled
substances at the apartnment (Vol.l, R182). G bson gave Wl ker
sonme cocai ne and “crank” (nmethanphetam ne) before they left for
Jacksonville (Vol.l, R183). Ritter drove with Wlker from
Brevard County to Jacksonville, then to Suwannee County. Wal ker
was snorting something on the way to Jacksonville (Vol.l, R184).
G bson and Ritter |left Walker at a store in Suwannee County and
drove away. Ritter believed Wal ker was “high” at the tine
(Vol .1, R185). After G bson and Ritter drove away, they found an
officer, told himthat Wal ker killed Hanman, and that there were
guns in the truck (Vol.l, R189-90).

The officer, Bobby Boren, was approached by Ritter and

G bson around 9:00 - 10:00 a.m on January 27, 2003 (Vol. 11,

® The statenent was not transcribed into the record by the court
reporter until the penalty phase (Vol. XVI, TT1934 to Vol. XVi|
TT2029) .
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R196). The girls were yelling “he’s trying to kill us” and said
t hey had been kidnapped but had gotten away (Vol. 11, R197,
202). Boren called for back up and determ ned Wal ker was at the
Penn O | truck stop (Vol. 11, R199). The officers put out a BOLO
for Wal ker, who was apprehended at a bus station (Vol. 1|1,
R200) .

Dr. Howard Bernstein, forensic psychologist, interviewed
Wal ker and reviewed his jail records. The Suwannee County jail
di agnosed Wal ker with depression and prescribed psychiatric
medi ci ne for depression, anxiety, and sleep disorder (Vol. II,
R208). Wal ker was also diagnosed with bipolar disorder wth
psychotic features (Vol. 11, R208). In Dr. Bernstein’s opinion,
Wal ker was under the influence of drugs on January 27, 2003
(Vol. 11, R209). This opinion was based on Wil ker’s statenments
he had been on a seven-day binge of dope with two to three hours
of sl eep each day. He was using nethedrine, cocaine, and pills.

Ri ght before his arrest, he “had a |ast hit of dope.” According

to Wal ker, he “ate nme a pill, did ne a line.” (Vol. Il, R209).
Wl ker was arrested between 9:00 to 10:00 a.m (Vol. Il, R210).
The drugs Walker ingested are “long-lasting central nervous
system stimulants,” and Wil ker would have been under their

influence at 6:00 p.m when the interview with the Brevard
agents began (Vol. 11, R211). The fact that Wl ker is bipolar
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magni fies the effect of drugs (Vol. 11, R211). Dr. Bernstein had
not heard the tape recording of the interview or reviewed the
transcript (Vol. 11, R212). Walker told Dr. Bernstein he was
beaten by Virginia |law enforcement officers during a prior
arrest (Vol. I, R216).

Wal ker, 32, testified that on the drive from Brevard to
Suwannee County, he was “snoking nmeth, and eating pills of neth,
and doing cocaine, and rolling marijuana up and snoking that.”
(Vol. 11, R219). He had been following the sanme routine for
about seven days. He would stay awake for a day or two then get
an hour or two of sleep (Vol. 11, R219). After Wil ker was
arrested, he asked for his lawer (Vol. |1, R222). He had been

in the penitentiary three years and knew not to say anything

(Vol. 11, R222). \Wal ker’s nicknanme was “Fidget” because he coul d
never sit still (Vol. 11, R224). Wal ker was arrested in Suwannee
County for having drugs (Vol. 11, R224). He clains that when

Suwannee officers tried to talk to him he again asked for a
awyer (Vol. 11, R225). \When Agents Hehn and Herrera canme to
talk to him he again asked for a |awer. The agents kept
telling Walker it was in his best interest to talk to them and
that they “didn’'t drive up here for nothing.” (Vol. Il, R226).
Wal ker was afraid of the agents because of the beating he had
received in Virginia (Vol. 11, R227).
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Wal ker renembered signing the Mranda waiver, but he did not
know “what it was for.” (Vol. Il, R227). The agents never got up
to wal k out after \Wal ker asked for an attorney, and \Wal ker never
made the statement about them coming all that way for nothing
(Vol. Il, R228). The agents were not wearing guns, but Wl ker
felt intimdated (Vol.ll1, R229).

Lt. WIlianms, Live Oak Police Departnment, was present in
court and identified the voice of Oficer Thonpkins, who
testified telephonically (Vol. |1, R244). O c. Thonpkins |ocated
Wal ker at the bus station in Live Oak after receiving a BOLO
(Vol. Il, R245). Thonpkins and Deputy Manning secured Wl ker
and patted himdown. They found a knife, two .45 magazi nes, and
a bl ackjack on Wal ker’s person (Vol. 11, R 246). Wil ker woul d
not respond when the officers asked for his name. The only thing
he said was “just shoot ne. I can run and you can just shoot
me.” (Vol. 1l, R246). Thonpkins did not ask Wl ker any questions

and did not advise of Mranda rights. Walker did not ask for a

| awyer during transport (Vol. |1, R247).
Lt. WIllians also testified. He responded to the bus
stati on when he heard Wal ker had been detained (Vol. Il, R258).

WIlliams renmpbved Wal ker’'s wall et and found two driver’s |icenses

(Vol. 11, R258). The Virginia driver’s |license had the name of

24



Chri st opher Dwayne Wl ker, and Wal ker identified hinmself as

Chri st opher. Appel l ant was “acting pretty strange, acting
aggressive” and telling the officers to “just shoot nme. | want
out of this life.” When they put Walker in the back of the

patrol car, he began kicking the cage. WIllianms opened the door
and told himto stop, and he calned “right back down again.”
(Vol. 11, R259). Walker “very well could have been under the
i nfluence” of some kind of drug” (Vol. Il, R267). During the
time WIllians was at the bus station, Wl ker never asked for an
attorney (Vol. 11, R260).

Lt. Creech, Suwannee County Sheriff’'s Ofice, responded to
the interstate |location where Ritter and G bson were tal king
with Oficer Boren (Vol. Il, R271). Creech obtained a
description of Wal ker and put out the BOLO. In the neantine, Lt.
Warren was tal king to Brevard County regardi ng a possi bl e nurder
(Vol. 11, R272). The truck in which Ritter and G bson were
riding was towed to inmpound (Vol. I, R273).

Cpl . Manni ng, Suwannee County Sheriff’'s Departnment, also
responded to the bus station (Vol. |1, R276). Wl ker did not ask
for a lawer (Vol. 11, R278). The only thing Wal ker said was
that if he ran, he wanted the officers to shoot him (Vol. II
R279). \Wal ker was cooperative, then would becone very agitated,
t hen would become calm (Vol. 11, R279). Wil ker was exhi biting
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the same behavior as soneone who was under the influence of
met hanphet am nes (Vol. 11, R290).

Penal ty Phase. The State presented only one additional

wi tness at the penalty phase: M chelle Hanman, Hamman's sister.
Mchelle testified that her brother, David, had back problens
froma car accident in Maryland (Vol. XV, TT1838).

The defense presented the testinony of two nental health
experts: Dr. Robert Radin, a psychiatrist, and Dr. Howard
Bernstein, a forensic psychologist. Dr. Radin works with Crcles
of Care in Brevard County and first nmet Wl ker on March 10
2003, at the Brevard County jail (Vol. XVlI, TT1846-47). Dr.
Radi n was asked to see Wal ker because he was having ml|d npod
swi ngs, insomia, and depression (Vol. XVI, TT1847). Dr. Radin
di agnosed Walker as having bipolar disorder, NCS, and
personality disorder traits. Wil ker’s nood swings were “hardly
observed” and were brought to light through Wal ker’s sel f-report
(Vol. Xvi, TT 1848). Wal ker had never been previously diagnosed
as bi pol ar; however, he had seen soneone for therapy for eight
to ten nonths when he was fifteen years old (Vol. XVvlI, TT1848).
This information al so came through Wal ker’s sel f-reporting (Vol
XVlI, TT1854). Dr. Radin did not perceive Walker’s condition to

be long-standing (Vol. XVI, TT1853-54). Sone people wth
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Wal ker’s condition mght self-nmedicate with al cohol, marijuana
cocai ne, or nmethanphetam nes (Vol. XVI, TT1855). Consum ng
t hese types of drugs alters one’s thinking capacity (Vol. XV,
TT1855). Wal ker was always a cooperative, nice patient (Vol.
XVI, TT1857-58). People facing serious charges often nanifest
anxi ety or depression (Vol. XVvl, TT1859).

Dr. Radin admtted on cross-exanmi nation he didn't really
have any evidence of bipolar disorder except what Wal ker told
him Even then, the condition was mld and, at npbst, noderate
(Vol. XVvlI, TT1860). Dr. Radin would see thirty to forty patients
a day (Vol. XvlI, TT1861). When Dr. Radin first saw Wal ker, he
had already been incarcerated for nmore than two nonths and
Trazodone, a sleeping nedication, had already been prescribed
(Vol. XvI, TT1863). Everyone has mood swings, and it is normal
for someone who is incarcerated to have nbod swi ngs (Vol. XV,
TT1867). Dr. Radin’ s diagnosis of “bipolar” was nothing nore
than his assignnent of a recognized disorder to match the
descri ption Wal ker provided (Vol. XvlI, TT1867). Wal ker cl ai ned
to hear voices (Vol. XVvlI, TT1868). There is no connection
bet ween taki ng net hanphetam nes and a psychotic episode (Vol.
XVl, TT 1870).

Dr. Howard Bernstein, clinical psychologist, first nmet
Wal ker on June 14, 2004 (Vol. XVI, TT1874). He also reviewed
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Appel I ant’ s nedi cal and psychiatric records fromthe jail (Vol.
XVlI, TT1874). In Dr. Bernstein s opinion, \Wal ker has a “severe
and chronic nental disorder, i.e., bipolar disorder.” (Vol. XM,
TT1875-76). People who are depressed tend to self-nmedicate with
sonething that is fast acting, such as crack cocaine or
met hanphet am nes, or “speed” (Vol. XVlI, TT1877). Speed is not a

narcotic, but a central nervous system stinmulant. If a bipolar

person used speed for a few days, his condition would “npst

li kely not be normal.” The person’s nental activity would likely
become nore hyperactive (Vol. XVI, TT1877). Ingestion of drugs
woul d aggravate the pre-existing mood disorder (Vol. XV,
TT1879) .
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SUMVARY OF ARGUMENTS

| ssue |I. The trial court did not err in denying the notion
to suppress Wal ker’s statenent. Wil ker argues that his right to
counsel was not honored and his Mranda waiver was not
voluntarily. The Suwannee County and Live Oak |aw enforcenment
officers all testified Wal ker did not request a |awyer during
the time he was with them The two Brevard County agents who
interviewed Wal ker testified that Wal ker said he “m ght need a
| awyer,” and all questioning ceased. They got up to |eave, but
Wal ker asked them to stay. He was advised of his Mranda
ri ghts, signed a waiver form and gave a voluntary statenent.

Wal ker cl aims he was under the influence of drugs (8 to 10
hours after he was arrested), and the Mranda waiver was not
voluntary. The officers who first took Wil ker into custody
observed signs of drug consunption; however, the Brevard agents
did not see signs of intoxication or inpairnment at the time of
the interview. The trial judge made a credibility determ nation
and believed the officers over the convoluted theory of Dr.
Bernstein which was based on Wal ker’s self-report.

| ssues Il and VII. The clains based on Rng v. Arizona, 536

US 584 (2002), have no nerit. The claim regarding

interrogatory verdicts on aggravating circunstances was deci ded
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adversely to Appellant’s position in Steele v. State, 31 Fla. L.

Weekly S74 (Fla. Oct. 12, 2005), which Wal ker acknow edges.

| ssue 111. The trial judge did not err in denying the
nmoti on for judgnment of acquittal. This is not a circunstanti al
case. Wal ker confessed to | aw enforcenent and to Ms. G bson

This is a direct evidence case and, viewi ng the evidence in the
light most favorable to the State, there is conpetent,
substanti al evidence of guilt.

| ssue IV. The trial court findings on the three aggravating
circumstances -- during a kidnapping, HAC, and CCP - are
supported by conpetent, substantial evidence. The jury found
Wal ker guilty beyond a reasonabl e doubt of kidnapping. As to
HAC, Wal ker beat the victimfor three hours, then when the naked
victimtried to escape, Wal ker stuffed himin the trunk of a
car, took himto a renote area, and shot himsix tines in the
face. As to CCP, Walker was lying in wait and attacked the
victim with deadly weapons as soon as he walked into the
apartnment. He and Ford beat the victimfor three hours until he
escaped. Wal ker then chased him down, put himin the trunk of
Ford’s car, took himto a renote area and shot himsix tinmes in
t he face.

The weight to be given mtigating circunstances is for the
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trial judge to decide. The judge made detail ed findings on each
mtigating factor presented by Appellant. The aggravating
circumnmstances sinply outweigh the mtigating.

This case is proportional to other death sentences.

| ssue V. The trial court did not abuse its discretion in
adm tting photos of the apartnent where the victimwas beaten
t he road where he was shot, and the autopsy photos. The crine
scene photos and | ocation of the body were relevant to a full
under st andi ng of the sequence of events. The nedical exam ner
expl ai ned each carefully-selected autopsy photo in describing
the multiple injuries and defensive wounds on the body. None of
t he photos were inappropriate to a nurder case.

| ssue VI. The trial court did not abuse its discretion in
denying the motion for a statenent of particulars as to
aggravating circunstances. This Court held in Steele v. State,
31 Fla. L. Wekly S74 (Fla. Cct. 12, 2005), that it is up to the
judge’s discretion whether to require the State to provide

notice of aggravating circunstances.
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ARGUMENT

| SSUE |
THE TRI AL COURT DI D NOT ERR I N DENYI NG THE
MOTI ON TO SUPPRESS STATEMENTS AND
ADM SSI ONS.

Wal ker argues the trial court erred in denying the notion
to suppress his statenents and adm ssions. Although he clains he
asked for an attorney at the bus station and again during
transport; the officers who testified at the suppression hearing
said there was not only no invocation of the right to counsel,
but also there was no interrogation. The first tine there was
any nmention of a | awyer was when the Brevard County agents went
to interview Wal ker and he said he “m ght need a | awer.” They
then picked up their jackets and started to |eave, but WAl ker
st opped them He then voluntarily waived Mranda rights and
gave his statenent. Both agents testified he did not appear to
be under the influence of drugs when he gave his statenent,
approximately 8 hours after he was arrested. Wl ker clains he
was under the influence of mnd-altering drugs and sleep

deprivation at the time of the interview, 8 to 10 hours after he

was arrested.'® Last, Walker argues the trial judge abused his

9 Al't hough the trial judge stated in his order that approximately
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di scretion by finding he initiated further conversation and in
believing the testinmony of |aw enforcenent officers and in
m sconstruing the testinony of Dr. Bernstein. WAl ker equates the
state of mnd required for a statement to that required for a
pl ea.

After an extensive suppression hearing, the trial judge
f ound:

Def endant was a suspect in a nmurder in Brevard County
and for kidnapping and drug offenses in Suwannee
County, Florida. Two young females reported a chain
of events to | aw enforcenent officers who intervi ewed
the young females and took statenments, including
Agents Heyn and Herrera from Brevard County.

First, Defendant clains he was unlawfully detained.
This argunent is without nerit.

Next, Defendant clainms that he was denied his Fifth
and Sixth Amendnent right to an attorney before he
made any statenents. As to the Suwannee County
officers, he nmade no statement as a result of
interrogation by the police even though he was in
cust ody. Statenments he nmade were limted to his
identification and “if | run, wll you shoot me” or
sonething simlar. Defendant clains he made requests
for an attorney to the Suwannee County and Live QGak

eight to ten hours had passed between Wal ker’s arrest and the
interview, the State submts the time between |ast possible

consunption and interview -- el even hours -- is the rel evant
time period. Ritter and G bson left Wil ker a& the Penn Ol
station around 9:00 a.m (Vol. Xl, TT907, 984). The M randa
wai ver was signed at 7:40 p.m (Vol. XIIl, TT1269). The

interview began at 7:48 p.m (Vol. XVI, TT 1934).
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officers but there in no evidence of that other than
Def endant’s claim He was not interrogated by those
officers in any event and the right to have an
attorney present was not an issue as he was not being
guestioned. This claimis w thout nerit.

Third, Defendant clainms he invoked his right to have a
| awyer present before talking with Agents Heyn and
Herrera from Brevard County. After introducing Agent
Heyn and hi nsel f, Agent Herrera i nfornmed Defendant of
why they wished to talk with him Defendant responded
“1 think I mght want to talk to an attorney.” This
was an equivocal response and the Agents could have
continued without violating Defendant’s rights. See
State v. Owen, 696 So. 2d 715 (Fla. 1997) and Wal ker
v. State, 707 So. 2d 300 (Fla. 1994). Nonet hel ess,
the Agents got up fromthe table, started to put on
their jackets preparing to |eave. Wal ker then
initiated contact with the Agents and stated words to
the effect, “hey, you didn't get all dressed up and
pretty and drive all the way over here for just two

m nutes, hold on, sit down and let ne think.” Agent
Herrera explained his rights and told himthat if he
had an attorney, the attorney would nost Ilikely
99.999% tell him not to say a word. Def endant

guestioned the detectives for their advice on an
attorney and they told him they could not give him
advi ce. He then was read his Mranda rights and
executed a standard Mranda form indicating that he
was aware of his rights and wi shed to proceed to talk
to them This claimis without nerit as he initiated
further conversation and waived his right to counsel
and silence knowingly and intelligently under the
totality of the <circunstances - See Edwards .
Arizona, 451 U S. 477, 1010 S.Ct. 1880, 68 L.Ed.2d 378
(1981), reh’g denied 452 U.S. 973, 101 S.Ct. 3128, 69
L. Ed. 2d 948 (1981; Oregon v. Bradshaw, 462 U. S. 1039,
103 S.Ct. 2830, 77 L.Ed.2d 405 (1983), on renmand 66
Or. App. 585, 674 P.2d 1190 (1984); Sapp v. State, 690
So. 2d 581 (Fla. 1997); Lukehart v. State, 762 So. 2d
482 (Fla. 2000); Jennings v. State, 718 So. 2d 144
(Fla. 1998).

Lastly, Defendant clains he was under the influence of
illegal narcotic drugs to the extent that his
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statements were involuntarily nade. There was
testinmony by the two females who drove him from
Brevard County to Suwannee County that he was doing
drugs all the way during the drive. Def endant
asserted that he had been on a 7-day drug binge and
continued using drugs during the drive. \Wen he was
detained early in the norning, 9 am — 10 am the
Suwannee County Officers observed conduct consistent
with being under the influence. However, it was 8 to
10 hours after he was detained before the Brevard
County Agents questioned him He showed no sign of

drug influence at that tine. It was only his own
testinony that indicated he was under the influence at
that tine. Dr. Howard Bernstein was called as a

wi t ness on Defendant’s behalf and rendered a rather
strange opinion. His sole basis for his opinion was
what Defendant had told him Dr. Bernstein gave an
unusual self-defeating opinion actually not stating
that Defendant’s statenents were not voluntarily
gi ven. Def endant’ s enoti onal statements and conduct
during the Mrandized interview are not uncommon for
sonmeone just detained on a first degree nmurder charge.
Further, there was insufficient evidence as to the
exact drugs used or the anount. Based upon the
totality of the circunstances, the court finds that
Def endant’s statements were knowi ngly and voluntarily
made.

(Vol. VI, R885-894). The trial court’s ruling on a notion to
suppress is accorded great deference. Wal ker v. State, 707 So.
2d 300, 311 (Fla. 1997), citing McNanmara v. State, 357 So. 2d
410 (Fla. 1978). Appellate courts accord a presunption of
correctness to the trial court's rulings on notions to suppress
with regard to the trial court's determ nation of historical
facts, but independently review nm xed questions of |aw and fact

that ultimately determ ne constitutional issues arising in the
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context of the Fourth and Fifth Anmendnent and, by extension
Article I, Section 9 of the Florida Constitution. Anderson v.
State, 863 So. 2d 169, 182 (Fla. 2003).

In Davis v. United States, 512 U. S. 452, 460-61 (1994), the
United States Suprene Court in held that if a suspect initially
wai ves his or her rights, the suspect thereafter nust clearly
i nvoke those rights during the ensuing interview.  Follow ng
Davis, this Court held in State v. Owmen, 696 So. 2d 715, 719
(Fla. 1997), that police need not ask clarifying questions if a
def endant who has recei ved proper Mranda warni ngs makes only an
equi vocal or ambiguous request to termnate an interrogation
after having validly waived his or her Mranda rights.

In the present case, Wil ker’s statenment was equivocal that

he “m ght want to talk to a |l awer.” Neverthel ess, Agents Hehn
and Herrerra were going to | eave until Wl ker stopped them and
initiated a conversation. Walker voluntarily initiated further
contact or communication with the agents Wlker initiated
further contact with the agents by telling themto wait because
they hadn’t cone all that way to see himfor two m nutes. Wl ker
then asked for time to make his decision. The agent told him

that an attorney would “99.999% surely tell Walker not to talk

to the police. Wal ker then voluntarily signed a witten waiver
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of Mranda rights and proceeded with the interview G ven these
facts, questioning was proper.
I n Anderson v. State, 863 So. 2d 169, 182 (Fla. 2003),
t he defendant stated, "I just don't . . . prefer now to wait
until there's an attorney." The officers conducting the
interview asked Anderson if he was requesting an attorney.
Ander son's responses were still anbiguous and the police took a
short break. Resum ng the conversation, the officer conducting
the interview told Anderson:
| guess we just want to nmake sure okay that
you understand your rights and and [sic] if
you want a lawer right now - then we're
| eaving and we're out the door. If you want
to talk to us now ya know without a |awyer
and answer sone new questions that we have
and cooperate with us in that respect we
want to make sure you have the right to do
that as well.
ld. Thereafter, Anderson agreed to continue talking to the
officers. This Court held Anderson's rights were not viol ated.
I nsofar as the voluntariness of the Mranda waiver, the
trial court found the agents’ testinony credible and Dr.
Bernstein not credible. The trial judge is in the best position
to evaluate the credibility of witnesses and his findings are

entitled to great deference. See Porter v. State, 788 So. 2d 917

(Fla. 2001) ("We recognize and honor the trial court's superior
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vant age point in assessing the credibility of witnesses and in
maki ng findings of fact.")

In One v. State, 677 So. 2d 258 (Fla. 1996), the defendant
claimed he was too intoxicated with drugs to know ngly and
voluntarily waive his rights. This Court stated:

Whi I e we acknowl edge there is conflicting evidence in
the record on this point, we nevertheless are linited
in this appeal by the applicable standard of review.
Qur duty on appeal is to review the record in the
i ght nost favorable to the prevailing theory and to
sustain that theory if it is supported by conpetent
substanti al evidence. Johnson v. State, 660 So. 2d
637, 641 (Fla. 1995), cert. denied, No. 95-7969 (U.S.
Apr. 22, 1996). Here, friends and famly nenbers
supported the defense's theory that Orne was severely
intoxicated at the tinmes in question. However, the
of ficers who actually took Ornme's statenents testified
that he was coherent and responsive. Moreover, the
statenents were taped, and the trial court after
reviewi ng these tapes concluded that the evidence
supported the state's theory. Because there is
conpet ent substanti al evi dence supporting this
concl usion, we my not reverse it on appeal.

Id. at 262-263. See also Nelson v. State, 850 So. 2d 514, 524

(Flla. 2003) (defendant did not appear intoxicated or nentally ill
at the time he waived his Mranda rights); Jorgenson v. State,
714 So. 2d 423, 426 (Fla. 1998)(trial court did not err in
finding defendant not intoxicated at the time he waived his
M randa rights). Wal ker’ s statenent was nade voluntarily, he
was not under the influence of intoxicants to the extent he

coul d not understand and voluntarily waive his rights.
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Even if the trial court erred in admtting the confession,
any error was harnl ess beyond a reasonabl e doubt. See A neida v.
State, 748 So. 2d 922, 931 (Fla. 1999) (applying harm ess error
test to the erroneous introduction of defendant's taped
conf essi on). There were two eye witnesses to the beating.
Ritter and G bson also heard the kidnapping, and Wal ker told
G bson he had gotten rid of Wal ker. The gun in the victims
truck which Wal ker used to intimdate Ritter and G bson was the
same gun that shot the victim The victims blood was on the
gun. The flex ties binding the victims hands were the sane

type as those in the truck.
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| SSUES || and VII

THE FLORI DA DEATH PENALTY STATUTE IS NOT
UNCONSTI TUTI ONAL | N VI OLATI ON OF RI NG V.
ARl ZONA.

| ssues Il and VII are conbined since they both involve
i ssues raised pursuant to Ring v. Arizona, 536 U S. 584 (2002).
Wal ker clainms the trial court erred by denying his pre-trial
notion for interrogatory verdicts on the aggravating
circunstances and in not requiring that the jury find the
aggravating circunmstances. Wl ker acknow edges the adverse
authority of Steele v. State, 31 Fla. L. Wekly S74 (Fla. Oct.
12, 2005), which holds that a trial judge departs from the
essential requirenents of law by required interrogatory verdict
forms. Wl ker al so acknowl edges King v. Moore, 831 So. 2d 143
(Fla. 2002) and Bottoson v. Moore, 833 So. 2d 693 (Fla. 2002).

The State adds to the above cases the fact that the nurder
was commtted during the course of a felony, and that the jury
found Wal ker guilty of kidnapping beyond a reasonabl e doubt.
See, e.g., Ganble v. State, 877 So. 2d 706, 719 (Fla. 2004)
(finding death sentence was not invalid where jury found
defendant guilty of first-degree nurder and the felony of arned
robbery); Gim v. State, 841 So. 2d 455, 465 (Fla. 2003)

(expl aining that defendant was not entitled to relief under R ng
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where aggravating circunmstances of nultiple convictions for
prior violent felonies and contenporaneous felony of sexual
battery were unani mously found by jury); Kornmondy v. State, 845
So. 2d 41, 54 n.3 (Fla. 2003) (explaining that defendant was
al so convicted by jury of violent felonies of robbery and sexual
battery, that murder was comm tted during course of burglary,
and that death sentence could be inposed based on these
convictions by the same jury); see also Lugo v. State, 845 So.
2d 74, 119 n.79 (Fla. 2003) (attributing denial of relief on
Apprendi/Ring claim to rejection of claims in other
postconviction appeals, unaninous guilty verdicts on other
fel onies, and "existence of prior violent felonies"); Doorbal v.
State, 837 So. 2d 940, 963 (Fla. 2003) (stating that prior
violent felony aggravator based on contenporaneous crinmes
charged by indictnment and on which defendant was found guilty by
unani mous jury "clearly satisfies the mandates of the United
States and Florida Constitutions"). See also Zack v. State, 911

So. 2d 1190 (Fla. 2005).
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| SSUE |11
THE TRI AL COURT DI D NOT ERR I N DENYI NG THE
MOTI ON FOR JUDGMENT OF ACQUI TTAL

Wal ker clainms this was a circunstantial evidence case and
that Joel G bson could have killed David Hamman. This is a
di rect evidence case, not a circunstantial evidence case. Both
Leslie Ritter and Loriann G bson saw Appellant beating the
victimand ask himif he was ready to die. They heard the victim
escape and conversations about him being put in the trunk of a
car. Appellant told G bson he had “taken care of” the victimand
she woul d not be seeing himagain. This confession to G bson is
not circunstantial evidence. Additionally, Appellant nmade a full
confession to the police. Therefore, the standard of reviewis
that of a direct evidence case. This Court has stated:

On appeal of a denial of a notion for judgnent of

acquittal where the State submtted direct evidence,

the trial court's determnation will be affirmed if

the record contains conpetent and substantial evi dence

in support of the ruling. LaMarca v. State, 785 So. 2d

1209, 1215 (Fla. 2001). Because the State presented

direct evidence in the form of [ Def endant’ s]

confession, this Court need not apply the special

standard of review applicable to circunstantia

evi dence cases. See Pagan v. State, 830 So. 2d 792,

803-04 (Fla. 2002).
Conde v. State, 860 So.2d 930, 943 (Fla. 2003).

In addition to the direct evidence of gquilt, the State

42



presented the testinony that appellant was involved with the
victimin a nethanphetam ne distribution scheme. Loriann G bson
and Leslie Ritter saw the initial beating at Joel G bson’s
house. Dennis Goss, a neighbor, heard the commotion and heard
soneone being beaten. Goss saw blood on the stairs and the
street. Lisa Protz described Appellant com ng by her house for
t ape, rope and gasoline. When Appel |l ant was apprehended in Live
Cak, he had two | oaded magazines for a .45 pistol in his pocket.
Two .45 pistols were in the victinms truck that Appellant took
in order to drive to the panhandle. The casings at the crinme
scene matched the Llama .45. One of the bullets retrieved from
the victim at the autopsy matched the Llam .45. The others
were too distorted to obtain markings. DNA fromthe bl ood found
in Leigh Ford’s car matched the victim Blood on the barrel of
the Llama .45 matched the victim

Because there is conpetent, substantial evidence of
appellant's preneditation, the trial court properly denied the
notion for judgnent of acquittal. See Lamarca v. State, 785 So
2d 1209, 1215 (Fla. 2001) (record contains conpetent and
substanti al evidence of preneditation based on direct evidence);

Norton v. State, 709 So. 2d 87, 92 (Fla. 1997); One v. State,

677 So. 2d 258, 262 (Fla. 1996). See also Meyers v. State, 704
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So. 2d 1368, 1370 (Fla. 1997) ("Because confessions are direct
evidence, the circunstantial evidence standard does not
apply.”); Hardwick v. State, 521 So. 2d 1071, 1075 (Fla. 1988)
("We disagree that the case was circunstantial, since Hyzer and
others testified that Hardw ck had confessed to the nurder or
told others of his plans in advance of the killing. A confession
of commtting a crine is direct, not circunstantial, evidence of

that crinme.").
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| SSUE |V

THE TRI AL COURT DI D NOT ERR I N FI NDI NG AND WEI GHI NG

THE AGGRAVATI NG AND M Tl GATI NG ClI RCUMSTANCES.

Wal ker clainms the trial judge erred in finding any
aggravating circunstance and erred in the weight given to
mtigating circunmstances. The trial court found the aggravating
circunmst ances of (1) during-a-kidnapping; (2) heinous, atrocious
and cruel (“HAC'); and (3) cold, calculated and preneditated
(“ccpP).

On appeal, this Court does not reweigh the evidence to
determ ne whether the State proved each aggravating circunstance
beyond a reasonable doubt -- that is the trial court's job.
Rat her, this Court reviews the record to determ ne whether the
trial court applied the right rule of law for each aggravating
circunmstance and, if so, whether conpetent, substantial evidence
supports its finding. Alston v. State, 723 So. 2d 148, 160 (Fl a
1998).

First, the jury found unani nously and beyond a reasonabl e
doubt that Wal ker ki dnapped the victim Section 921.141(5)(d),
Fl orida Statutes, provi des that it is an aggravating
circunstance if "the capital felony was commtted while the

def endant was engaged in, or was an acconplice, in the
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comm ssion of . . . any . . . kidnapping." To establish the
"during t he comm ssi on of a ki dnappi ng" aggravati ng
circunmstance, the State nust prove beyond a reasonabl e doubt

each of the elenents of kidnapping. Anderson v. State, 841 So.
2d 390, 404 (Fla.), cert. denied, 540 U S. 956, 157 L. Ed. 2d
292, 124 sS. Ct. 408 (2003).
The trial court found:
1. The capital felony was commtted while

t he Defendant was engaged in the conmm ssion
of a ki dnappi ng.

In the late evening hours of January 26,
2003, David Hamman, the victim arrived at
t he apartnment residence of Joel G bson. The
Def endant, the Defendant's girlfriend, Leigh
Val orie Ford and Joel G bson were inside the
apartnment. Imediately after being invited
into the apartment, Hanman was viciously
attacked by Wal ker and Ford. Wl ker first
struck himin the head with a netal nmagiite
flashlight. For the following two or three
hour s, he was viciously attacked by
Def endant and Ford. Hamman was repeatedly
struck by several objects, including a baton
type weapon, a slap jack and other objects.
At sone point, the attackers were distracted
and Hamman tried to escape. He nmde it
outside, down a flight of stairs and
traversed a short distance down the road
| eading to U S. H ghway 1. Wen \Wal ker and
Ford discovered that Hamman had escaped,
t hey i mmedi ately gave chase and caught hima
short distance away. They then placed himin
the trunk of Ford' s autonobile. Ford drove
her car with Hamman in the trunk and Wal ker
drove Hamman's pickup truck. They drove
Hamman to a renmpte area where he was | ater
shot and killed by Wal ker.
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The crinme of kidnapping is an enunerated
crime in Section 921.141(5)(d), Florida
St at ut es. Def endant was charged in a
separate count w th kidnapping and the jury
found him guilty of kidnapping. It is not
rational to believe that Hamman was free to
| eave while being beaten for two or three
hours by Wal ker and Ford.

He was being held against his wll. His
attempted escape clearly proves he was not
allowed to | eave as they chased hi m down and
pl aced himin the trunk of Ford's autonobile
to drive himto a renote area. Walker, in
his sentencing nenorandum concl udes that
this aggravator was proved but argues that
the Court should not give it great weight
because the jury may have viewed it as a
felony nmurder issue. Clearly, that is not
the case. The acts of the Defendant of
confinement or inprisonment were with the
intent to inflict bodily harm upon Hamman
and to terrorize and humliate him

The State has proved this aggravating factor

beyond a reasonable doubt. See Schwab v.

State, 636 So. 2d 3 (Fla. 1994); Sochor v.

State, 619 So. 2d 285 (Fla. 1993); Bedford

v. State, 589 So. 2d 245 (Fla. 1991).
(R 962-963). These findings are supported by conpetent
substanti al evi dence.

Second, the evidence was uncontroverted that WAl ker beat

the victim repeatedly, stripped him naked and beat him until
there was blood all over the apartnment and the victinms eye was

practically dislodged. He then chased the naked victimwho tried

to escape, and placed himin the trunk of Ford's car, bl eeding
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and with a fractured arm defensive wounds, and nultiple
injuries. They drove to Lisa Protz’'s house with the victimin
the truck, then to a renote area where the victim was renoved
from the trunk. According to Walker, the victim then started
threatening his famly. The victim was alive and considered a
potential threat despite his extensive injuries because Wl ker
bound his hands with flex ties. Walker then shot the victimsix
times in the face.

Wal ker argues he did not intend to torture the victim or
cause suffering. Even though case law clearly establishes that
it is not the intent of the defendant which is the issue, in
this case the only conclusion is that Walker did intend to
torture and cause suffering. The victim was beaten within an
inch of his l[ife for approximtely three hours. Even though he
was stripped naked, he nanaged to escape only to be caught. The
nei ghbor heard the victimbeing beaten in the street. The victim
was placed into a car trunk and transported about the town while
Wal ker searched for nore instrunents of torture, i.e., gasoline
and rope. \Wien Protz did not provide these itens, the victimwas
then driven down a dirt road, renoved fromthe trunk, bound, and
shot in the face six tines. The sentencing order in this
case discusses in great detail the facts that support this
aggravating circunstance:
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2. The capital felony was especially
hei nous, atrocious, or cruel.

Was the nurder of Hanman a torturous one
evincing extrene and a high degree of pain
or utter indifference to or enjoynent of the
suffering of others? Was the nurder a
consci encel ess or pitiless crim and
unnecessarily torturous to the victin? The
evi dence clearly establishes that the answer
to the questions is "yes".

| medi ately upon being invited into Joel
G bson's apartnment, Hamman was attacked by
Wal ker and Ford, being struck all over his
body by a maglite flashlight, a baton of
sone sort, a slap jack and other objects. He
was covered with blood and at sone point
forced to strip naked except for his socks.
According to Wal ker, he wanted to humliate
him as well as beat him Hamman begged his
assailants not to kill himand to spare his
life throughout the two or three hour
beating. At |east one of the group present,
Joel G bson, kept telling Hamman t hat he was
going to die. Hanmmn's beaten and bl oody
body was al so viewed by the two fenmal es who
acconmpani ed Hamman to the apartnent, Leslie
Ritter and Loriann G bson (no relation to
Joel G bson).

At sone poi nt, t he aggressors wer e
di stracted and Hamman attenpted to flee. He
made it down the stairs from the second
story apartnment, and down the road toward
U S. Highway 1 before Wal ker and Ford chased
him down and caught him He left a blood
trail down the stairs and was dri pping bl ood
on the parking lot and on the road up to the
poi nt where he was caught by Walker and
Ford. When he was stopped, Wal ker conti nued
to strike and beat Hamman before forcing him
to get into the trunk of Ford's car. The
occupant of the apartnent next door to Joel
G bson's apartnment heard the |oud sl apping
sounds of the beating from sonme distance
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before the victimwas placed in the trunk.

Wal ker told Ford to find sonme renote spot to
take the victim She knew of a renote area
in Palm Bay which was adjacent to a state
park. She drove her car with Hamman in the
trunk and Walker drove Hamman's pickup
truck. On the way, they stopped at the house
of Joel G bson's girlfriend, Lisa Protz, in
the early norning hours. Wil ker asked her
for gasoline, rope and tape. She gave him
tape but not any rope or gasoline. Wl ker
wr apped tape around all his fingers. They
then |l eft and drove to the renmpte area. Al
this time, Hamman remained in the dark trunk
of Ford's car, severely injured.

When the attackers arrived at the renote
spot, they got Hamman out of the car. They
tied his hands behind his back with a cable
tie which operates by sliding the end into a
slot which allows the tie to be tightened
but not released. Wal ker stated that Ford
drove away before Hanman was shot. Hamman
was totally naked and hel pl ess and his right
arm had been broken. He was then placed on
the ground on his back with his hands still
tied behind him The Defendant, Robert

Shannon Wal ker [IIl, then executed him by
shooting himin the face six tines with a
forty-five caliber pistol. Three of the

shots were fired froma distance of only six
inches to two feet. Walker then left the
victim on the road and drove back to Joel
G bson's apartnment where he picked up the
two girls and started driving on Interstate
95 to flee the state.

Wal ker could have initially shot the victim
and killed himquickly. Instead, the victim
was forced to endure fear, enotional strain,
terror, torture and pain for several hours
bef ore death.

The evi dence est abl i shed t hat Haman
suffered frommmultiple blunt-force injuries
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and nultiple gunshot wounds. Most blunt-
force injuries were to the head, sone on the
back of his hands, forearnms, |egs, chest,
back, hips, feet, knees and thighs. All the
gunshot wounds were to the face. Sonme of the
projectiles were still in the cranium at the
ti me of autopsy.

Hamman was found to have a deep furrow in
hi s neck, under his chin. It appeared he had
been strangl ed because of the deep throat

between the lines. The Medical Exam ner
testified that a ligature of sone type was
applied but released before Hamman died from
strangul ation. The Medical Examner is of
the opinion that the body manifests nultiple
signs of torture including the application
of a ligature around the neck. | mgine the
terror of being strangled and the ligature
rel eased for nore torture before death.

The right upper arm had been fractured by
the beating and the victimcould not use it
as a result. There were deep furrow marks on
the wists of the victim where he had been
tied with the plastic cable tie. He had
abrasions on his thigh and knees consi st ent
with being dragged on a hard surface and
li ke being tied and nade to kneel on a paved
r oad.

Hanman had nunmerous contusions on his arns
and hands fromtrying to ward off blows or
hits, classified as defensi ve wounds.

The gunshot wounds destroyed his |ower jaw
and damaged facial bones. Several teeth were
br oken out and found beside the body. Wile
Hamman |ikely died instantly from the
gunshot wounds, the manner in which they
were inflicted are consistent with the utter
brutality of this crinme. None of the other
wounds, abrasions and contusions would
render a person unconsci ous according to the
Medi cal Exam ner. The person would be able
to wal k and be aware of what was happeni ng
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to him The wounds suffered, however, would
| eave a bloody trail.

The cause of death given by the Medical
Examiner was a conbination of nultiple
blunt-force injuries and nultiple gunshot
wounds. The Medi cal Exam ner testified that
had the victim not been shot, the traum
from the torture and beating could have
caused deat h.

The physi cal evi dence established that
Hamman died in fear, extrenme anxiety and
horror as a result of slow torture

hum |iation and intense pain, all of which
were unnecessary. The acts causing the
enoti ons and physical pain stated above were
inflicted upon a conscious victim in the
dark hours of early nmorning in a confined
environment. The ride in the dark trunk and
the sensation of being strangled by a
ligature of some kind before being shot
al t hough remaining conscious is enough to
create horror in any hunman

There can be no doubt that the nmurder was
consci encel ess, pitiless and unnecessarily
torturous to the victimwi th a foreknow edge
of death and indeed, heinous, atrocious and
cruel .

This aggravating circunstance has been
proved beyond all reasonable doubt. See
Evans v. State, 800 So. 2d 182 (Fla. 2001).

(R 963-966). These findings are supported by

properly found in this case.

pulp with his eye hangi ng out,

substanti al evidence, and the HAC aggravating circunstance was
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Not only was the victimbeat to a

but he tried to escape with only



his socks on, was forced into the truck of a car, driven to a
renote area and shot in the head. He went through the torture of
the beating and the nental anguish of know ng he was about to
die as he was being driven to the final crime scene. He was then
shot in the fact six tinmes.

Wal ker's argunent regarding intent is msplaced. "The
intention of the killer to inflict pain . . . is not a necessary
el ement of the [HAC] aggravator."” Francis v. State, 808 So. 2d
110, 135 (Fla. 2001); (quoting Guzman v. State, 721 So. 2d 1155,
1160 (Fla. 1998)). "[The HAC aggravator] focuses on the neans
and manner in which death is inflicted and the imediate
ci rcunmst ances surrounding the death . . . ." Barnhill v. State
834 So. 2d 836, 849-50 (Fla. 2002); see also Brown v. State, 721
So. 2d 274, 277 (Fla. 1998). " The focus should be upon the

victim s perceptions of the circunmstances.” Lynch v. State, 841
So. 2d 362, 369 (Fla. 2003) (enphasis added) (citing Farina, 801
So. 2d at 53); see also Hitchcock v. State, 578 So. 2d 685, 692
(Fla. 1990) ("That [the defendant] m ght not have neant the
killing to be unnecessarily torturous does not nean that it

was not unnecessarily torturous and, therefore, not [HAC].").

None of Wal ker's argunents regardi ng intent have any nerit.

This Court has upheld the HAC aggravator in numerous cases
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i nvol vi ng beatings, much | ess the kidnapping during when Haman
was in terror and the 6 shots to the face. Lawence v. State,

698 So. 2d 1219, 1221-22 (Fla. 1997) ("W have consistently
upheld HAC in beating deaths."); see also Colina v. State, 634
So. 2d 1077, 1081 (Fla. 1994) (holding that the HAC aggravat or
applied where one of the defendants hit the victim who fell to
t he ground, and when that victimattenpted to get to his feet,

the other defendant hit him several times in the back of the
head with a tire iron); Omen v. State, 596 So. 2d 985, 990 (Fl a

1992) (upholding the HAC aggravator where the sleeping victim
was struck on the head and face with five hanmer bl ows); Lanb v.
State, 532 So. 2d 1051, 1053 (Fla. 1988) (upholding the HAC
aggravator where the defendant struck the victimsix tines in
the head with a claw hammer, pulled his feet out fromunder him

and kicked himin the face); Heiney v. State, 447 So. 2d 210,

216 (Fla. 1984) (uphol ding the HAC aggravat or where seven severe
hamrer blows were inflicted on the victin s head).

Awar eness of inpending death is also significant in the HAC
analysis. See Cox v. State, 819 So. 2d 705, 720 (Fla. 2002)
(noting that "a victims suffering and awareness of his or her
i npending death . . . supports the . . . [HAC] aggravating

circunstance where there is a nerciless attack and beating");
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see also Colina, 634 So. 2d at 1081 (upholding the HAC
aggravat or where one of the victins noaned, and the defendant
dealt her several nore blows); Owmen, 596 So. 2d at 990
(uphol di ng the HAC aggravat or where, after being struck on the
head with a hamrer, the sleeping victim awoke scream ng and
struggling and endured several nore blows); Lanb, 532 So. 2d at
1053 (uphol ding the HAC aggravator where, after being struck six
times in the head with a claw hamer, the victimdid not die
i nstant aneously but fell to his knees and to the floor and
moaned, and the defendant kicked himin the face).. See also
Rolling v. State, 695 So. 2d 278, 296 (Fla. 1997).

Third, Walker lay in wait with a weapon for the victimto
enter G bson’s apartnent. He beat himfor three hours. VWhen the
victi m managed to escape, Wil ker chased hi m down, placed himin
the trunk of Ford s car, and drove himto a renote area where he
shot himsix times in the head. To establish the CCP aggravat or
the State nust prove beyond a reasonable doubt that (1) "the
killing was the product of cool and calmreflection and not an
act pronpted by enotional frenzy, panic or a fit of rage
(cold)"; (2) "the defendant had a careful plan or prearranged
design to commt nurder before the fatal incident (calculated)”;

and (3) "the defendant exhibited heightened prenmeditation
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(prenmeditated)”. Jackson v. State, 648 So. 2d 85,

1994) .

The trial court found:

3. The Capital Felony was a hom ci de and was
conmitted in a cold, cal culated and
prenedi tated manner w thout any pretense of
nmoral or legal justification.

The evidence is that the victim Wl ker and
Joel G bson were involved together in a
circle of drug manufacture and sal es. d bson
would teach others how to "cook" or
manuf acture nmet hanphetamnes in their own
kitchen for an instructor fee of $2,500 and
25% of the sale profits. Apparently, it was
bel i eved by Wal ker and G bson that Hamman
was "getting too big for his boots' and was
taking on too nuch authority. They were al
paranoi d about DEA agents wearing wires to
record their conversations concerning the
manuf acture and sale of nethanphetani nes.
There were discussions of a plan to kill the
two females, Leslie Ritter and Loriann
G bson, because they were suspected of being
DEA agents.

Hamman's visit to Joel G bson's apartnent
with the females was planned. Wl ker and
Ford were laying in wait for him and
attacked him immediately after he entered
the apartnent. They beat him for two or
three hours w thout nmercy. Hamman pl eaded
for his life during this tinme. At |east one
of those present told himthey were going to
kill him They made him strip naked except
for his socks to see if he was wearing a
wire, suspecting him also of being a DEA
agent, and to humliate him WAl ker was
of fended by Hamman because Hamman had hurt
his feelings by intentionally making him
think that the DEA was watching him This
tormented himnentally. At the renote area,
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after Ford had left in her car, Walker
stated that Hamman told him Walker's
parents' address and tal ked about raping his
nmot her in front of a camera and sending the
video to his father. Walker clainmed this
freaked himout. This part of his statenent
is not credible and is only an attenpt to
justify the nurder after Defendant was
caught. It is logical that a person severely
beaten, with a broken arm Dbloody and

hurti ng, woul d not make  defi ant or
threatening statenents to the person who
attacked him and was about to kill him

Addi tionally, the evidence establishes that
Loriann G bson heard Wal ker ask Hamman in
the apartnent several times while beating
him "Are you ready to die? Wiile on the
bl oody sheet on the floor with one of his
eyes "nmessed up" and hal fway hangi ng out,

Hamman told Loriann Gbson "I'm sorry."
Accordingly , Wal ker expressed the intent to
mur der Hamman | ong before arriving at the

mur der scene.

The evi dence establishes that Hamran di d not
offer any resistance to the beating or the
shoot i ng. The only thing the wvictim
attenmpted to do was escape. Wil ker and Ford
had expected him to come to the apartnment
and waited for himso they could attack him
It is obvious by Defendant's statenent and
Hamman's pleas for his life that Defendant
pl anned to kill him

After Hamman had been recaptured after
fl eeing, he was placed in the dark trunk of
a car in the dark early norning hours, to be
transported to a rempte spot to be kill ed.
Wal ker even stopped on the way at the house
of Joel G bson's girlfriend trying to get
rope and gasoline. While the evidence does
not explicitly describe the reasons for the
need for rope and gasoline, it is logical to
bel i eve under t he totality of t he
circunmstances that the rope was to be used
to bind the victimand the gasoline to burn
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him to the extent to make identification
difficult. Not being able to obtain rope or
gasoline from Ms. Protz, Walker and Ford
| eft herhouse and proceeded to the renote
area. At that point, the victimwas bound by
securing his hands behind his back with a
pl astic cable tie and, by the testinony of
the nmedical exam ner, a garrot or garrot
type device, was applied to the victims
throat with force likely to suffocate him
but was rel eased before it caused death. The
victims knees and thighs had abrasions
consistent with being dragged and kneeling
on concrete or asphalt. He was placed on his
back, hands bound behind him and was shot
in the face six tines with a big bore
handgun, execution style.

Hamman’ s nurder had been planned in advance
and the beating and execution style shooting
were cold and calculated. The victim was
subjected to several hours of Dbeating,
t hreats, and torture before the cold
execution style shooting. The prenmeditation
was hei ghtened and deliberately ruthless.
There was no pretense of legal or noral
justification shown by the evidence. The
reasons for the treatnment of the victimthat
Wal ker gave in his statenent do not provide
any noral or legal justification. See Lynch
v. State, 841 So. 2d 362 (Fla. 2003); Jent
v. State, 408 So. 2d 1024 (Fla. 1982); Hil
v. State, 688 So. 2d 901 (Fla. 1996); Pearce
v. State, 880 S.2d 561 (Fla. 2004); Fennie
v. State, 648 So. 2d 95 (Fla. 1994).

This aggravating factor has been proved
beyond all reasonabl e doubt.

(R 966-968). These findings are supported by conpetent
substanti al evi dence.

This Court has held that execution-style killing is by its
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very nature a "cold" crime. See Lynch v. State, 841 So. 2d 362,
372 (Fla. 2003); Wwalls v. State, 641 So. 2d 381, 388 (Fla
1994). As to the "cal cul ated” element of CCP, this Court has
held that where a defendant arns hinmself in advance, Kkills
execution-style, and has tinme to coldly and calmy decide to
kill, the element of calculated is supported. See Hertz .
State, 803 So. 2d 629, 650 (Fla. 2001); Knight v. State, 746 So
2d 423, 436 (Fla. 1998). This Court has "previously found the
hei ghtened preneditation required to sustain this aggravator
where a defendant has the opportunity to | eave the crinme scene
and not commt the nurder but, instead, commts the nurder."
Al ston v. State, 723 So. 2d at 162; see also Lynch, 841 So. 2d
at 372 (noting that defendant had five- to seven-mnute
opportunity to withdraw fromthe scene or seek help for victim
but instead calculated to shoot her again, execution-style);
Pearce v. State, 880 So. 2d 561, 576-577 (Fla. 2004).

Last, Wal ker argues the trial court failed in assigning the
proper weight to the mtigating circunstances. The trial court
addressed the mtigating circunstances as foll ows:

B. M TI GATI NG FACTORS

STATUORY M Tl GATI NG FACTORS

The Defendant did not request that the jury be
instructed on any statutory mtigating factor, nor did
he present any evidence or argunent before this Court
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at the separate sentencing hearing to suggest any
statutory mtigating factor. This Court has revi ewed
each statutory mtigating factor and now finds that no
evi dence has been presented to support any statutory
mtigating factor, and none is found to exist.

NON- STATUTORY M TI GATI NG FACTORS

The Court asked the Defendant to prepare a nmenorandum
suggesting all non-statutory mtigation factors he
bel i eved had been presented to either the jury or the
Court at the separate sentencing hearing. A nenorandum
was prepared. Each suggestion of non-statutory
mtigation wi | be addr essed, usi ng simlar
term nol ogy of that used by the Defendant.

1. On the day of the nurder the Defendant was a
bi pol ar personality having a nental ill ness.

Dr. Robert Radin, a psychiatrist enployed by Circles
of Care, saw Defendant at the jail over a period of 15
months after Defendant's arrest for first degree
mur der, ki dnappi ng and aggravated battery. He was not
aware of what crinmes had been filed agai nst Defendant
until he was contacted to appear as a witness in the
trial shortly before the trial was schedul ed to begin.

Dr. Radin diagnosed Wilker as having a bipolar
di sorder, not otherwi se specified, and personality
di sorder traits. Bi polar (fornmerly called manic
depressive disorder) has to do with nmood sw ngs such
as from a high mania type of swing to a very |ow
depressed swing. Mdst are not very dramatic and the
incidents that WAl ker described to him were hardly
observed by the Doctor. He had to rely solely upon
what Wal ker told him Wl ker had counseling when he
was 15 years of age for sone reason WAl ker coul d not

recall. Dr. Radin did not perceive the bi-polar
illness to be of Ilong standing in M. \Walker.
Epi sodes, if they actually occur, could affect

i nterpersonal relationships.

Dr. Radin reported that many people afflicted with a

bi - pol ar disorder tend to self nmedicate with al cohol,

cocai ne or nethanphetam nes. Walker related to Dr

Radin that he had used those substances daily for a
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long time. Walker's statement to the police and the
doctor is the only evidence in the record that he was
using cocaine or nethanphetamnes PRIOR to the
shooting of David Hamman. There is no other evidence
t hat the Defendant was under the influence of drugs at
the time of the nmurder and Dr. Radin testified that
the use of those controlled substances over a period
of time wll not cause a person to have bipolar
mani festations. Dr. Radin stated that he found no
evi dence of a bipolar disorder other than what WAl ker
told him If he is bipolar, the doctor concluded, it
is mld or at nost noderate as to synptons. The Doct or
also testified that a bipolar person understands what
they are doing but do not stop doing it and that
bi pol ar people are likely to project onto others the
responsibility for their actions.

Dr. Howard R Bernstein is a clinical psychol ogi st who
performed an eval uation of Defendant prior to trial,
not a treating psychol ogi st. He opined that based upon
his interview with Walker, that he could render a
psychiatric diagnosis at the tine of the offense. He
opi ned, based only upon Wal ker's statenents to hi mand
the jail records of Dr. Radin, that the bipolar
condition of Defendant at the time of the crime was
severe. Dr. Bernstein generally agreed with Dr. Radin
as to the description of a bipolar condition, the
attempt by sonme of those afflicted to self nmedicate
with illegal drugs or al cohol and that met hanphetam ne
is a stinmulant, often referred to as "speed". He al so
opi ned that use of drugs potentiate the condition and
make it worse.

All that said, Dr. Bernstein did not venture an
opinion that the bipolar condition wuld cause
Def endant not to know what he was doing or understand
the ramfications of his actions. Dr. Radin was a
treating psychiatrist (medi cal doctor) and saw
Def endant over a period of fifteen nonths. His
testinony is nore credible considering the totality of

the facts of diagnosis as between the doctors. Dr.

Bernstein knew the crimes with which the Defendant was
charged at the tine of the evaluation. Dr. Radin did
not know until close to the time of trial.

Over tinme, it is possible and |ikely that Defendant
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enhanced his statenents to Dr. Bernstein, know ng that
his evaluation was for trial purposes, not treatnent.
The Court concludes that if Defendant did suffer from
bi pol ar disorder at the time of the nurder, it was a
mld case or at the nost, noderate. Dr. Radin did not
bel i eve the condition had existed for a long tine and
all he knew upon which to base his diagnosis was the
statenments of t he Def endant . Wal ker' s ment al
i npai rnment, he actually had one, did not inpede his
ability to appreciate the crimnality of his actions.
See Evans v. State, 800 So. 2d 182 (Fla. 2001).

Def endant argues that "on the day of the nurder the
Def endant was a bipolar personality with psychotic
features indulging in consistent and constant' snoking
on a trip from Brevard County, Florida to Suwannee
County, Florida which would take over four (4) hours.”
See Defendant's Sentencing Menorandum page 7. This
statenment is somewhat supported by the evidence in the
testimony of Loriann Gbson and Leslie Ritter

However, this drug use was after the nurder had been
commtted. The only evidence of drug use and all eged
sl eep deprivation at the time of the nurder was from
Def endant's statenment to the police in Live OQak,
Florida, the day the victims body was di scovered. The
Court has previously found upon the evidence presented
t hat Def endant appeared normal at tinme of apprehension
in Live OGak and fully understood what he was doing
when he gave a voluntary statenent to the police. The
statenment was placed in evidence. The possibility of
drug use, bipolar conditions and sleep deprivation
have been sufficiently shown by the record to consider
t he conbination as a mtigator deserving some weight.
However, the Court finds that Defendant knew and
under st ood what he was doi ng when Hamman was severely
beaten and shot and that Defendant did not kill in a
rage but did so pursuant to a plan and preneditation.
He fully understood the crimnality of his actions.

2. Co-Defendant will not get death penalty

While only nmentioned in passing on page 8 of
Def endant’'s sentenci ng nmenorandum it was argued at
t he Spencer hearing that the State is not seeking the
death penalty against co-defendant, Leigh Valorie
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Ford.

It appears according to the evidence that Leigh
Val ori e Ford was not as cul pabl e as Def endant Wal ker.
In his own statement to the police, he stated that
when he got Hamman out of the trunk at the scene of
t he shooting and bound his hands behind his back with
a cable tie, that Ford drove away in her car, saying
"l don't need this shit,” or simlar words. By his
statenent, she did not participate in the actual
shooting. However, even if Ford had been present when
the trigger was pulled, Wlker was clearly the
dom nating force in shooting Hamman. Nonet hel ess, due
to Ford's participation in the crinmes the Court finds
this factor as a mtigator and will give it sone
wei ght since the nedical exam ner testified that the
injuries received in the beating could | ead to death.

3. Defendant's statenent to the police

The Defendant adnmits that his statenent to the police
was freely and voluntarily given after being fully
advised of his constitutional rights. The evidence
does not establish that his statenent assisted with
solving other crimes, but it did assist the police in
processing the crimes of which the Defendant was
convicted. Portions of the statement appear to be
fabricated to show a notive to kill and that he was in
a rage. Those portions of the statement are not
credi bl e. However, the basic adm ssions did assist the
police. The Court wll give some weight to this
m tigator.

4. Defendant did not resist arrest

Def endant argues that he was arnmed at the tinme of
arrest with a blackjack and big knife and did not
attack the police officers or resist and this factor
should be a mtigator. One does not have the right to
resist arrest and to do so is a separate crinme. In
addition, the evidence establishes that the police
were armed with pistols and resistance would be
futile. This factor is not a mtigating factor.

5. The Defendant tried to protect his co-defendant

girlfriend
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Def endant elected mt to testify at the trial. The
only statenment he made about his girlfriend was the
one he gave to the Brevard County Agents in Live Qak.
In that statenent, he fully inplicated his girlfriend
who participated fully up until the tinme she knew the
shooting was about to occur and left the scene before
it happened, according to Walker. It is only Wal ker's
word but may be true. Ford did not report the incident
to the police. This factor is rejected as a mtigating
ci rcumnst ance.

Def endant al so argues that he did not inplicate Joel
G bson either. Joel G bson did not report the incident
but by conpetent evidence was present during the
ki dnappi ng and aggravated battery and, in the view one
of the fenmales, seened to be directing the beating. He
has since disappeared according to his forner
girlfriend, Lisa Protz. Attenpting to protect co-
def endants does nothing to mtigate the Defendant's
actions in this case and the Court declines to
consider it as mtigating.

6. Defendant is unselfish in character as he did not
attenpt to gain any benefit by providing infornmation

When the Defendant gave his statenent to the police,
he was only a suspect in a homcide in Brevard County,
Florida. He was in no position to bargain with the
police and they could not prom se himanything for his
statenment and indicated that to him He nmade a
voluntary decision to talk about it. This factor is
rejected as an independent mtigator. It is part of
the mtigation factor of "Defendant's Statenent to the
Police." The Court has assigned sonme weight to his
cooperation with the police and this factor is a part
of that mtigator.

7. Def endant did not harm the Good Sanmritan
in Live Oak.

Def endant argues that even though he was armed with a

bl ackjack and knife, he did not harm the man who

bought him shoes, took him to the bus station and

bought hima bus ticket to the place he said he wanted

to go. This factor is rejected as a mtigator. Wat
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possi bl e notive would he have to harm a person hel pi ng
himto further his flight fromjustice? This conduct
m tigates nothing.

8. The Def endant has renporse

The Defendant's statenments do not clearly indicate
renmorse but could be interpreted to indicate renorse.
He wote words in his letter to the court, Docket
entry 173, that are in the nature of renorse.
Therefore the Court wll treat this factor as a
mtigator and give it sone weight.

9. Court should show nmercy and sentence to life
i npri sonment

Def endant argues that the advice and reconmendati on of
the jury of a 7 to 5 vote for death is not an
"overwhel m ng" one. Defendant argues in his letter to
the Court, that life in prison w thout possibility of
parole would be a harsher sentence than death. He
argues that for the benefit of the victinms famly and
everyone el se, the court should inpose life in prison
rather than the death penalty. This argunment is
speci ous.

The law is clear that a jury's advisory opinion is
usually entitled to great weight, reflecting as it
does the opinion of the community. It should not be
di sregarded except for sonme defect in the advisors
opinion or unless there is no reasonable basis for it.
Al t hough mercy and conpassion are integral parts of
t he sentencing process, the Court rejects the notion
that nercy, blindly applied to achieve a desired
result, can be a substitute for the neticul ous
wei ghing process which has been so clearly and
repeatedly articulated by the Suprene Court. This
argunment is rejected as a mtigating factor.

10. Victimwas a bad person

Al t hough not specifically argued as a mtigator,

Def endant refers to the victim as a bad person,

i nvol ved in manufacture and sal e of met hanphet am nes,

acts of violence, intending to commt nurder and as an

oppressor of Defendant. Even if all of these
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al l egations were true, they are no justification and
provide no noral or | egal pretense to commt
ki dnappi ng, aggravated battery or to murder the
hel pl ess victimin cold blood. This factor though not
argued, is rejected by the Court as a mtigator.

C. Wi ghing Process
1. Aggravating Factors-Statutory

(a) The capital felony was commtted while the Defendant
was engaged in the comm ssion of a kidnapping. The
Court gives great weight to this aggravating factor.

(b) The capital felony was especially heinous, atrocious,
or cruel. The Court gives great weight to this
aggravating factor.

(c)The capital felony was a hom cide and was conmtted in
a cold. calculated and preneditated nanner w t hout any
pretense of noral or l|legal justification. The Court
gi ves great weight to this aggravating factor.

2. Statutory Mtigating Factors
None were presented in evidence, no jury instruction
request ed and none argued.

3. Non-statutory Mtigating Factors

(a)On the day of the murder the Defendant was a
bi pol ar personality having a nental ill ness and was
under the influence of drugs and sl eep deprivation.
This mtigating circunstance is established and
gi ven noderate wei ght.

(b) Co-Defendant will not get death penalty. This
mtigating circunstance is established and given
slight weight.

(c)Defendant's statenments to the police. Thi s
mtigating circunstance is established and given
noder at e wei ght .

(d)Defendant did not resist arrest. This factor is
rejected as a mtigator.

(e) The Defendant tried to protect his co-defendant
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girlfriend. This factor is rejected as a mtigator.

(f)Defendant is unselfish in character as he did not
at t enpt to gain any benefit by providing
information. This factor is rejected as an
i ndependent mtigator.

(g) Def endant did not harm the Good Samaritan in Live
OCak. This factor is rejected as a mtigator.

(h) The Def endant has renorse. This mtigating
circunstance is established and given slight
wei ght .

(i)Court should have nercy and sentence to life
i npri sonnent. This factor is rejected as a
m tigator.

CONCLUSI ON

The Court finds that the State has established, beyond
and to the exclusion of every reasonable doubt, the
exi stence of three aggravating circunstances.

The Court finds that no statutory mtigating
ci rcunst ances exi st.

The Court 1is reasonably convinced that four non-
statutory m tigating ci rcunst ances have been
establ i shed by the evidence.

In weighing the aggravating factors against the
mtigating factors the Court understands that the
process is not sinply an arithmetic one. It is not
enough to wei gh the nunmber of aggravators against the
nunber of mtigators but rather the process is nore
gualitative than quantitative. The Court nust and does
| ook to the nature and quality of the aggravators and
mtigators which it has found to exist.

This Court finds that the aggravating circunmstances in
this case far outweigh the mtigating circunstances.
The aggravating circunmstances in this <case are
appalling and greatly outweigh the relatively
insignificant non-statutory mtigating circumnmstances
established by this record.
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Even if only one of the aggravators were consi dered,
that one would still seriously outweigh the existing
mtigation factors.
(R 968-976) .
At the outset, it is inportant to note Kearse v. State,
770 So. 2d 1119 (Fla. 2000), wherein this Court held:
Deciding the weight to be given a mtigating
circunstance is within the trial court's discretion,
and its decision is subject to the abuse-of-discretion
standard.... [T]he trial judge is in the best position
to judge ... and this Court will not second-guess the
judge's decision ....

ld. at 1133. Additionally, "there are circunstances where a
mtigating circunstance may be found to be supported by the

record, but given no weight." Trease v. State, 768 So. 2d 1050,

1055 (Fla. 2000).

Appel | ant argues that the trial court assigned the inproper
wei ght to certain mtigating circunmstances. The trial court here
acted well within the bounds of its discretion in considering
the proffered mtigators and assigning slight or no weight to
certain of them A "nere disagreenent wwth the force to be given
[mtigating evidence] is an insufficient basis for challenging a
sentence. Porter v. State, 429 So. 2d 293, 296 (Fla. 1983)

(quoting Quince v. State, 414 So. 2d 185, 187 (Fla. 1982)). The

trial court's holdings regarding certain of the appellant's
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proffered mtigators resulted from an abundance of evidence
contained in the record supporting the notion that the cited
mtigators are relevant to the defendant in the instant case. As
the record "contains conpetent, substantial evidence to support
the trial court's rejection of these nmitigating circunstances,"”
Kight v. State, 512 So. 2d 922, 933 (Fla. 1987), the trial
court's refusal to grant any weight to certain mtigating
evi dence was not inproper. Cox v. State, 819 So. 2d 705, 722-723
(Fla. 2002).

The present case is proportional to other death penalty
cases. Hamman was beaten, experienced terror and nmental anguish
after he tried to escape and was stuffed into the trunk of a
car, then shot in the face. The trial judge found the follow ng
aggravating circunstances:

(1) Commtted during a kidnapping — great weight;

(2) Especially heinous, atrocious, or cruel - great
wei ght ;

(3) Cold calculated and preneditated — great weight;
(Vol . V, R962-68, 974).

The trial judge discussed the following non-statutory
m tigating circunstances.

(1) Drug use/bi-polar personality/sleep deprivation -
noder at e wei ght ;

(2) Life sentence of co-defendant Leigh Valorie Ford -
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sone wei ght;
(3) Defendant’s statenment to police - noderate weight;

(4) Defendant did not resist arrest — rejected as
m tigating;

(5) Defendant tried to protect his co-defendant
girlfriend — rejected as mtigating;

(6) Defendant is unselfish in character and did not
attenmpt to gain any benefit by providing information —
consi dered as part of cooperation with | aw enforcenent
as previously discussed;

(7) Defendant did not harmthe Good Samaritan in Live
OCak — rejected as mitigating;

(8) Defendant has renorse — slight weight;
(9) Court should show nmercy — rejected as nitigating;
(10) Victimwas a bad person — rejected as mtigating.

This case is proportional to other simlarly-situated death-
sentenced defendants. See Ibar v. State, 31 Fla. L. Wekly S149
(Fla. March 9, 2006)(beat victim then shot him aggravating
circunst ances of under sentence of inprisonment, prior violent
felony, during a robbery and ki dnappi ng, avoid arrest, HAC and
CCP; five nonstatutory mitigators); Wills v. State, 641 So.2d
381, 386 (Fla. 1994) (wife experienced nental anguish while
seeing husband killed; mtigating circunstances of (1) no
significant crimnal history (2) age of nineteen; (3)

enotionally handi capped; (4) apparent brain dysfunction and
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brain danmage; (5) a low I Q so that he functioned intellectually
at about the age of twelve or thirteen; (6) confessed and
cooperated with | aw enforcenent of ficers; (7) | ovi ng
relationship with parents and di sabled sibling; (8) good worker
(9) kindness toward weak, crippled, or helpless persons and
animals.); Smthers v. State, 826 So.2d 916, 931 (Fla. 2002)(
aggravating circunstances of prior violent felony, HAC, CCP

statutory mtigators of extrene enotional disturbance and unable
to conform conduct to requirenents of |aw plus non-statutory
m tigators of good husband and father, close relationship with
si blings, physical and enotional abuse as a child, regularly
attended church, nodel inmate, contributions to comunity,

confessed to crinme); Pagan v. State, 830 So.2d 792, 815-17 (Fla

2002) (aggravators of prior violent felony, during an arned
robbery, CCP; numerous mtigating factors); Pope v. State, 679
S9.2d 710, 716 (Fla. 1996)(commtted for pecuniary gain and
prior violent felony outweighed statutory mtigators of extremne
enotional disturbance and inpaired capacity to appreciate
crimnality of conduct and several non-statutory mtigating
circunstances); Floyd v. State, 913 So.2d 564 (Fla. 2005) (victim
beaten then shot execution style); Singleton v. State, 783 So.2d

970, 979 (Fla.2001)(two aggravators outwei ghed three statutory
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mtigators of age, i mpai red capacity, extreme enotional
di sturbance and several non-statutory mtigators including mld
denentia); Lucas v. State, 613 So.2d 408, 411 (Fla. 1992)( beat
victim severely then shot in forehead); Bruno v. State, 574
So.2d 76, 82-83 (Fla. 1991)(victim savagely beaten during
robbery then shot in head; nurder was HAC and CCP); Orne v.
State, 677 So.2d 258, 263 (Fla. 1996) (aggravating circunstances
of HAC, pecuniary gain, and during a sexual battery, statutory
mtigation of extrene enotional disturbance and substanti al
i npai rnment); Johnston v. State, 841 So.2d 349, 361 (Fla.
2002) (aggravators of prior violent felony, commtted during
sexual battery and ki dnapping, pecuniary gain, and HAC wei ghed
agai nst one statutory mtigator and non-statutory mtigation);
Ceralds v. State, 674 So.2d 96, 104 (Fla. 1996) (aggravators of
HAC and during robbery or burglary wei ghed agai nst statutory and

non-statutory mtigation).
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| SSUE V

THE TRI AL COURT DI D NOT ABUSE | TS DI SCRETI ON
| N ADM TTI NG PHOT OGRAPHS.

Wal ker claims the trial court abused its discretion in
admtting State Exhibits 49 to 54 (body of victimlying in road,
bl ood stains on the apartnent stairs and street, racks, and the
victimlying in the road), and 75 to 89 (autopsy photos).

The nedi cal exam ner went through each photo and descri bed
the areas with injuries (Vol. 13, TT1329). The nedi cal exam ner
stated that the each of the photos would assist him in
explaining his findings to the jury (Vol. 13, TT1332). The
medi cal exam ner then went through each photo and descri bed the
injuries in that photo (Vol. 13, TT1333-50).

Hamman had suffered nultiple blunt-force injuries and
mul ti pl e gunshot wounds (Vol. XIIl, TT1320). The blunt-force
injuries were on the head, back of the hands, forearns, |egs,
chest, back, hip, feet, knees and thighs. Hamman suffered
| acerations to the scal p, forehead and eyebrows (Vol. X1, TT

1336). Bruising to the torso showed use of a baton, rod or hard

' On page 62 of the Initial Brief this issue is raised as
chal l enging State Exhibits 50 to 54 and 75 to 89. On page 63 of
the brief, the issue is raised as challenging State Exhibits 49-
54, 75, and 80-89. The State will assume a challenge to State
Exhi bits 49-54 and 75 to 89.
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stick (Vol. XIIl, TT1339). The upper right arm was fractured,

and there were nmultiple abrasions to the right forearm (Vol

XI1l, TT1340). These types of wound are called “Defense” wounds
(Vol . XII'l, TT1342). There were also defense wounds to the
hands, knuckles, and wists (Vol. XlIl, TT1343). Hamman al so had

abrasion |ines under the chin around the throat. These |ines
i ndi cated strangulation and that a |ligature was applied (Vol.
XIll, TT1334). The ligature was |ater renoved. Hamman’ s body
mani fested nmultiple signs of torture (Vol. X111, TT1335). His
hands had been bound behind his back with flex ties (Vol. Xl II
TT1341). Abrasions on the left thigh indicated draggi ng of the
body on a hard surface such as a road (Vol. X I, TT1343).
Abrasions to the knees indicated kneeling on a hard surface |ike
a road. There were nmultiple abrasions to the feet (Vol. X1l
TT1345). Loss of blood from the injuries would be mld to
noderate, and it would take a person a long tinme to die fromthe
bl unt-force injuries alone (Vol. XIlIl, TT1355).

In addition to the blunt-force injuries, there were six
gunshot wounds to the face which caused diffuse brain henorrhage
(Vol. XIIl, TT1321, 1346, 1352).

The test for the admi ssibility of photographic evidence is

rel evance, not necessity. See Mansfield v. State, 758 So. 2d 636
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(Fla. 2000) (photographs depicting the nmutilation of the
victims genitalia and an autopsy photograph of the victims
brain); Gudinas v. State, 693 So. 2d 953, 963 (Fla. 1997). A
trial court’s ruling on the adm ssion of photographic evidence
will not be disturbed absent a clear showi ng of an abuse of
di scretion. 1Id; Mansfield v. State, 758 So. 2d 636, 648 (Fla.
2000). Photographic evidence is admssible if it is relevant to
a material fact in dispute. Thus, “autopsy photographs, even
when difficult to view, are adnm ssible to the extent that they
fairly and accurately establish a material fact and are not
unduly prejudicial.” Rose v. State, 787 So. 2d 786, 794 (Fla.
2001). This Court has repeatedly wupheld the adm ssion of
phot ographs when they are necessary to explain a nedical
exam ner’s testinony, the manner of death, or the |ocation of
t he wounds. See, e.g., Boyd v. State, 910 So. 2d 167 (Fla.
2005); Davis v. State, 859 So. 2d 465, 477 (Fla. 2003); Floyd v.
State, 808 So. 2d 175, 184 (Fla. 2002); Pope v. State, 679 So.
2d 710, 7 13-14 (Fla. 1996). As this Court recognized in
Teffeteller v. State, 495 So. 2d 744, 745 (Fla. 1986): “those
whose work products are nurdered human bei ngs shoul d expect to
be confronted by photographs of their acconplishnments.” (quoting

Henderson v. State, 463 So. 2d 196, 200 (Fla. 1985)).
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| SSUE VI
THE TRI AL COURT DI D NOT ABUSE | TS DI SCRETI ON
BY DENYI NG THE MOTION FOR STATEMENT OF
PARTI CULARS AS TO AGGRAVATI NG Cl RCUMSTANCES.
The hearing on pre-trial motions was held March 29, 2004
(Vol. 1, R1-114). The trial in this case was held July 21-28,
2004. Appellant was sentenced to death on Decenber 13, 2004.

State v. Steele, 31 Fla. L. Wekly S74 (Fla. Cct. 12, 2005), was

deci ded COctober 12, 2005.
In Steele, this Court held:
Because of the expansion in available aggravating
circunstances, as well as the absence of any express
prohi bition on requiring advance notice of
aggravators, we conclude that a trial court does not
violate a clearly established principle of law in
requiring the State to provide such notice. Wether to
require the State to provide notice of alleged
aggravators is within the trial court's discretion.
ld. at S76.
At the time the trial judge ruled on this notion, there was
no authority for the State providing a list of potential
aggravating circunstances. Even after Steele, the decision is

up to the judge, and he does not abuse his discretion either way

he rul es. Therefore, this claimhas no nmerit.
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CONCLUSI ON

Based on the arguments and authorities herein, Appellee
respectfully requests that this Honorable Court affirm the

convi cti ons and sentences.
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