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STATEMENT OF THE CASE

On January 2, 2001, Nordelus was charged by information
wth tw counts of DUI Mansl| aught er, contrary to 88
316.193(1)(a),(b), Fla Stat. (2000). Count One charged Nordel us
under a so-called UBAL (Unlawful Bl ood-Alcohol Level) theory.
Count Two charged hi m under an inpairment theory. Nordelus was
al so charged with two m sdeneanor counts of DU wth property
damage (Counts |11 and 1V). The date of the offenses is January
16, 2000.*

On August 2, 2002, Nordelus entered an open plea of guilty
to the charges. He also filed a notion for a dowward departure
On Septenber 13, 2002, the trial court denied that notion. The
court adjudicated and sentenced Nordelus to serve el even years
on Count Two.? He was sentenced to tine-served on Counts Three
and Four.

Nordelus did not directly appeal his judgnment and sentence.

! The record on appeal is not consecutively nunbered. The record
i ncludes, Nordel us’ Rule 3.850 Motion, together wth a
menor andum of |aw, State’s response thereto, with attachnents,
including but not limted to the transcript of the August 2,
2002 change-of-plea hearing; the trial court’s order denying the
Motion; and the fourth district’s opinion and nandate.
References to the transcript will be denoted by “T” foll owed by
t he appropriate page.

2 Count One was nerged into Count Two for purposes of sentencing.
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On July 11, 2003, Nordelus filed a Rule 3.850 Mbtion
together with a nmenorandum of |aw (“Mdtion”).

On May 18, 2004, the State filed its response to the Mtion
together with record exhibits (“Response”).

On May 27, 2004, the trial court entered an order sunmmarily
denying the Mtion relying on the Response and attachnments
t hereto.

Nor del us appeal ed this order to the Fourth District Court of
Appeal on June 11, 2004.

On August 26, 2004, the Fourth District Court of Appeal
i ssued an order directing the State to respond to G ounds B and
D and show cause why the trial court’s order should not be
remanded for an evidentiary hearing.

On October 12, 2004, the State filed its response to the
| omwer court’s order.

On Decenmber 8, 2004, the Fourth District Court of Appea
reversed the Iower court’s order and remanded the matter for an

evidentiary hearing on these two grounds. Nordelus v. State,

889 So.2d 910 (Fla. 4th DCA 2004).

The State filed a notice to invoke the discretionary
jurisdiction of this Court. The Court has also stayed the
January 21, 2005 Mandate of the Fourth District Court of Appeal
pending this appeal. This brief follows.
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STATEMENT OF THE FACTS

Nordelus filed a Rule 3.850 Mdtion raising several grounds
for relief. Two of those grounds are at issue here. Gound B
al l eges that Nordelus’ plea was involuntary because it was
entered in reliance wupon counsel’s affirmtive m sadvice
regarding the availability of probation even if the trial court
were to deny his notion for a downward departure. G ound D
all eges that his plea was involuntary because counsel failed to
advi se Nordelus that his driver’'s |icense would be mandatorily
and pernmanently revoked.

At the August 2nd change-of-plea hearing, the trial court
advi sed Nordelus that Counts One and Two are second degree
felonies and, according to the sentencing guidelines, he is
facing between 124.8 nonths and 15 years (T 4). Nor del us
acknow edged under oath that he understood the mnimm and

maxi mum sent ence under the guidelines (T 10). Nordelus further



acknowl edged that whether to grant the notion for a downward
departure is within the sole discretion of the court and that if
the notion is denied, Nordelus could be sentenced up to 15 years
in prison (T 11).

He testified that no one prom sed or guaranteed to himthat
the trial court would grant the nmotion for downward departure.
I n addition, he acknow edged that no one told himthat whether
the motion is granted or denied, he would be sentenced to a term
|l ess than 124.8 nonths (T 11). Nor, he acknow edged, did anyone
indicate to himwhat his sentence would be (T 11-12). The trial
court found Nordelus was know ngly and voluntarily changing his
pl ea and accordingly accepted same. The court deferred hearing
the notion to depart as well as inposing sentence (T 14). It
does not appear from the record that the trial court advised
Nor del us that as a consequence of his plea, his driver’s license
woul d be permanently revoked.

Wth respect to Gound B in the Mdtion, Nordelus clains his
plea is involuntary because his trial counsel allegedly promsed
himthat even if his notion for downward departure were to be
deni ed, Nordelus would receive a probationary sentence with a
condition of house arrest. Wth respect to G ound D, Nordelus
claims neither the trial court nor his attorney advised that as
a direct consequence of his plea, his drivers |icense would be
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mandat orily and permanently revoked.

On appeal, the Fourth District Court of Appeal recognized
that revocation of Nordelus’ drivers |icense was nmandatory under
8§ 322.28(2)(e), Fla. Stat. (2000). Nor del us. Following its

decision in Daniels v. State, 716 So.2d 827 (Fla. 4th DCA 1998),

the Fourth District Court of Appeal went on to hold that such a
revocation is a “direct,” as opposed to a “collatera

consequence,” as defined by this Court’s decision in Major v.
State, 814 So.2d 424 (Fla. 2002) and thus, it was necessary that
Nordelus first be advised of the revocation before entering his
pl ea. Nordel us. The Fourth District Court of Appeal certified
direct and express conflict with the First District Court of

Appeal in State v. Caswell, 28 Fla. L. Wekly D2492 (Fla. 1st

DCA October 31, 2003) and State v. Bolware, 28 Fla. L. Wekly

D2493 (Fla. 1st DCA October 31, 2003).°3

In addition, the Fourth District Court of Appeal held that
the record attachments to the trial court’s order do not refute
Nor del us’ ot her claimthat he was advised that he woul d receive

a probationary sentence even if his notion for downward

® The State points out that briefs on jurisdiction have been
filed in Caswell and Bol ware which are currently pending before
this Court. Nos. SC04-12; SC04-14.
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departure was denied by the trial court. Nordel us.

SUMMARY OF THE ARGUMENT

PO NT |. The decision of the lower court finding that a
mandat ory
Revocation of a defendant’s driver’s license following a

convi ction

For dui manslaughter is a direct consequence of a plea is
erroneous

And contrary to this court’s long-standing precedent.
Revocation of a driver’s |icense under chapter 322 followi ng a

conviction for



Certain enunerated offenses is not regarded as punishnent.
Rat her ,

Such revocation is an admnistrative remedy for the protection

of
The public.
Point Il1. The decision of the Fourth District Court of Appea

that the record does not conclusively refute Nordelus claim
that his plea is involuntary because his attorney m sadvi sed him
regarding the nature and length of his sentence is erroneous.
Contrary to this finding, the record anply refutes any claim
t hat Nordel us was m sadvi sed regarding the nature and | ength of

hi s sentence.

ARGUMENT

PO NT |



WHETHER THE DECI SI ON OF THE FOURTH DI STRI CT COURT OF
APPEAL THAT THE MANDATORY AND PERMANENT REVOCATI ON OF
A DEFENDANT’ S DRI VERS LI CENSE PURSUANT TO SECTI ON
322.28(2)(e), Fla. STAT. (2000) IS A DI RECT (VERSUS
COLLATERAL) CONSEQUENCE, THUS RENDERING A PLEA
| \VOLUNTARY WHERE PRIOR to entering THERETO, A
DEFENDANT |'S NOT ADVI SED OF THE REVOCATI ON?

The |ower court found that the mandatory and pernmanent
revocation of a defendant’s drivers |icense pursuant to 8
322.28(2)(e), Fla. Stat. (2000) is a direct (versus collateral)

consequence, as that termis defined in Major. Nordelus. As a

result, the Fourth District Court of Appeal held that a
defendant’s plea is involuntary where prior to entering sane,
t hat defendant is not advised of the revocation. Id. The State
respectfully submts this is erroneous and in contravention to
this Court’s long standing precedent that nmandatory revocation
of the driver’s |license under Chapter 322 follow ng conviction
for certain crinmes is not relevant to punishnment. Rather, such
revocati on purely an adm nistrative renmedy for the protection of
t he public. Thus, a defendant need not be advised of such a
revocation prior to entering a plea.

Concluding here, as it did in Daniels v. State, 716 So.2d

827 (Fla. 4th DCA 1998), that a mandatory and permnent
revocation of the drivers license is a direct consequence of a
person being convicted of DU manslaughter, the |ower court
reasoned that such a revocation has a “‘definite, imedi ate, and
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largely automatic effect on the range of the defendant’s

puni shnment.’” Nordelus (citing Major)(e.s.). However, as the
First District Court of Appeal recognized in Caswell and

Bol ware, “[c]ase law in existence |long before the circuit court
addressed the issue presented in this case established that
revocation of a driver’s license is not a punishment of the
of fender, but rather, under Chapter 322, Florida Statutes, ‘an
adm nistrative renmedy for the public protection that mandatorily
follows conviction for <certain offenses..” 1d. (citations
om tted).

I ndeed, | ong ago this Court explained that revocation of a
defendant’s driving privileges is purely an admnistrative
remedy for the protection of the public having nothing at all to
do with puni shnent of the offender:

revocation of a driver’s license is not regarded as

puni shnent of the offender. Under the applicable

statute, it is an adm nistrative renmedy for the public

protection that mandatorily follows conviction for
certain offenses. Section 322.26, Florida Statutes,

F.S.A. Ampbng these offenses are driving “a notor

vehicle while under the influence of intoxicating

I'iquor or a narcotic drug.”

Smth v. City of Gainesville, 93 So.2d 105 (Fla.




1957)(c.0.).*

Thus, as Caswell and Bolware explained, a 8§ 322.28(e)
revocation followi ng an adjudication for DU mansl aughter cannot
be a direct consequence of a plea as that termis defined in
Maj or since such a revocation is purely an adm nistrative renedy
for the protection of the public and it has nothing what soever
to do with the defendant’s “puni shnment” for the offense pled to.

ld.; see also Fla. R Crim P. 3.1720(1)(requiring that a trial

court inquire whether a defendant understands the mandatory
m ni mrum penalty provided by law, if any, and the maxi num penalty
provi ded by | aw).

The Fourth District Court of Appeal concluded that its
reasoning in Daniels is sound for the reason that a passage from

t hat decision was quoted by this Court in Major. Nordelus. The

State respectfully submts this is msplaced for two reasons.
First, sinply because this Court quoted a passage from Daniels,

does not, as the Fourth District Court of Appeal suggests, nean

“While Smith refers to § 322.26, that section is substantially
simlar to 8 322.28(e), Fla. Stat. (2000), the one at issue
here. Both provisions mandate that the Departnment of Hi ghway
Safety and Motor Vehicles, a State agency, revoke the drivers
i cense of any person convicted of DU Mansl aughter, 8§ 316.193,
Fla. Stat. (2000). Thus, the rationale of Smth applies wth
equal force to this case.
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this Court approved the holding in that case. To be sure, the
i ssue presented in Major differs fromthe one in Daniels and at
bar .

In Major, the issue was whether a trial court or defense
counsel has a duty to advise a defendant of any potenti al
sentenci ng enhancenents that the defendant’s plea may have in
the event that defendant commts future crinmes. This Court held
that there is no affirmative obligation to so inform a defendant
because any potential effect a plea may have on future
recidivismis purely a collateral consequence of a plea. 1d. If

anything, by citing Daniels in Major, this Court was suggesting

the opposite: that the failure by either a trial court or a
def ense counsel to advise a defendant of a 8§ 322.28 revocation
is likew se a collateral consequence of the plea, thus, inposing
no affirmative obligation on the part of the trial court or
counsel to advise a defendant before accepting a plea.

Second, that the lower court’s decision in both Daniels and
the case at bar is incorrect is evident by this Court’s decision

in State v. Partlow, 840 So.2d 1040 (Fla. 2003). In Partl ow,

the Fourth District Court of Appeal held that the defendant
shoul d have been permtted to withdraw his plea because prior to
entering it, he was not advised that once convicted he woul d be
required to register as sexual offender. In so holding, the

11



| ower court cited followed its reasoning in, inter alia, its

deci sion in Daniels. Partl ow v. State, 813 So.2d 999, 1000

(Fla. 4th DCA 2002).

However, this Court squarely rejected this anal ysis and hel d
that failing to advise a defendant that upon conviction, he/she
will be required to register as a sexual offender is a
col l ateral consequence, and thus, does not render a plea
i nvol untary. 840 So.2d at 1041. Clearly, this Court’s

rejection of the lower court’s analysis in Partlow including

that court’s reliance on Daniels, |ikewi se signhals a rejection
of the Daniels decision itself. It follows that the decision of
the Fourth District Court of Appeal is erroneous and

accordingly, this Court should quash it.
PO NT 11

WHETHER THE FOURTH DI STRI CT COURT OF APPEAL CORRECTLY

FOUND THAT THE RECORD ATTACHMENTS DO NOT REFUTE

NORDELUS CLAI M THAT HI' S PLEA WAS | NVOLUNTARY BECAUSE

HE WAS M SADVI SED REGARDI NG THE LEGNTH AND NATURE OF

HI S SENTENCE?

Nordelus also clainms that his plea is involuntary because
his attorney told himthat, even if his notion for a downward
departure were to be denied, Nordelus would still receive a

probati onary sentence with a condition of house arrest. The

Fourth District Court of Appeal also held that this claimis not

12



refuted by the record attachnents. Accordingly, the court
remanded the matter for an evidentiary hearing. Nordelus. The
State respectfully submts this is error since, as argued bel ow
in both the trial court and Fourth District Court of Appeal, the
attached record conclusively refutes this claim

Initially, the State would point out that should this Court
determne it has jurisdiction to address the issue in Point |

supra., then it my address this claim as well. See,

Westerheide v. State, 831 So.2d 93, 105 (Fla. 2002)(once an

appellate court has jurisdiction it may, if it finds it
necessary to do so, consider any itemthat may affect the case).
The transcript of the plea hearing clearly denonstrates that
Nor del us understood that he could be sentenced to a term of
i nprisonment between 124.8 nonths and 15 years (T 10). I n
addition, the following excerpt from the colloquy refutes
Nor del us’ cl ai m

THE COURT: Do you understand that if | deny the

motion for downward departure, | can still sentence
you up to 15 years in Florida State Prison and that
will be a legal sentence. Do you understand?

THE DEFENDANT: Yes...

THE COURT: Has anyone told you whether | amgoing to
grant or deny your motion for downward departure? To
sentence you to sonething | ess than the 124.8 nonths
in Florida State Prison? Anyone told you anything
about that?

13



THE DEFENDANT:  No.

THE COURT: Has anyone nmde you any prom ses, any

representations or told you in any way what ny

sentence is going to be?

THE DEFENDANT: No...

(T 11-12).

As this denonstrates, Nordelus was fully aware that whether
or not the trial court granted the nmotion for a downward
departure, he could be sentenced to serve a State prison
sentence up to 15 years. Based on this, the State submts the
record undeniably refutes Nordelus’ claim that his plea is

involuntary and thus, an evidentiary hearing is unnecessary.

Fla R Crim P. 3.850(d). It follows that the decision of the

Fourth District Court of Appeal to the contrary that this claim
is not refuted by the record and that an evidentiary hearing is
required, is incorrect. Accordingly, the State submts the

| ower court’s decision should be quashed.
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CONCLUSI ON
Based on the foregoing argunments and authorities cited
therein, the State of Florida respectfully requests this

Honorabl e Court to QUASH the | ower court’s deci sion.

Respectfully subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL
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AUGUST A. BONAVI TA

Assi stant Attorney General
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1515 North Flagler Drive

Ni nt h Fl oor
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(561) 837-5000

Counsel for Appell ant
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