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STATEMENT OF THE CASE AND FACTS

Respondent accepts the State's statenent of the case
and facts.

SUMVARY OF THE ARGUMENT

The issue here is what harm ess error test applies
when a m scal cul ated scoresheet (to the defendant's
detrinment) is used and the sentence inposed could have
been i nposed, without a departure, under an accurate
scoresheet. This will be called the "nondeparture n s-

cal culation" issue in this brief.

Under Heggs v. State, 759 So. 2d 620 (Fla. 2000),
def endants are not entitled to resentencing if the sen-
tence "coul d have been inposed under the 1994 gui deli nes
(w thout a departure) ...." |ld. at 627. This test con-
flicts with the harm ess error test used by the district
courts in pre-Heggs nondeparture m scal cul ati on cases,
under whi ch resentencing was required "unless the record
concl usively shows" the trial court "would have i nposed”

t he sane sentence under a correct scoresheet. Fortner v.

State, 830 So. 2d 174, 175 (Fla. 2d DCA 2002). This test
was used in both direct appeal and post-conviction

cases.



The certified conflict here is whether the coul d-
have-i nposed test is now the sole test for harnl ess
error, even in non-Heggs cases. Since Heggs was a direct
appel, and the present case concerns the sunmary deni al
of a post-conviction notion, a corollary issue here is
what test applies in post-conviction proceedings.

The State first argues the error here "was a Heggs
error." IB, p.8 The State is m staken. The sentence was
| nposed under the correct 1994 scoresheet. The fact that
the offense | evel would have been correct but for Heggs
does not make this a Heggs case; but for Heggs, the use
of the 1994 scoresheet woul d have been erroneous. Re-
spondent's claimis no different fromany ot her non-
Heggs cl ai m of scoresheet m scal cul ati on.

The State next argues Heggs' coul d-have-inposed test
applies to non-Heggs scoresheet errors. The follow ng
hypot heti cal exposes the problemwth this argunent. At
the sentencing, the trial court asserts:

| have a guidelines scoresheet show ng a
permtted sentencing range of 5-7 years inpris-
onnment. Both counsel agree, and | concur, that

the scoresheet is accurate.

Havi ng presided at Defendant's trial, and

having sat in the crimnal division of this
court for over 20 years, | believe five years



| npri sonnent i s unconscionably harsh. Unfortu-
nately, | can find no ground for departure. 1,
nost reluctantly, hereby sentence you to the
guidelines mnimumtermof five years inprison-
ment .

On direct appeal, Defendant's counsel files an
Anders brief. The district court affirns per curiam
Def endant' s post-conviction notion, filed under rules
3.800(a) and 3.850, is summarily denied, as foll ows:

In his first claim Defendant argues trial
counsel was ineffective for failing to object
to a scoresheet error. The scoresheet does con-
tain a serious error; the proper guidelines
score is 3-5 years.

There are two elenents to an ineffective
assi stance claim "deficient performance" and
"prejudice." Strickland v. Washi ngton, 466 U S.
668, 687 (1984). Counsel's performance was
clearly deficient; the error was obvi ous and
counsel should have spotted it (as shoul d have
this court and the prosecutor).

However, Defendant has not shown prejudice.
Under Heggs, scoresheet errors are harmess if
t he sentence coul d have been inposed under an
accurate scoresheet. Heggs was a direct appeal;
I f Defendant's counsel had objected to the er-
ror at sentencing, and the objection had been
overrul ed, the sentence woul d have been
affirmed on direct appeal. "If the harnl ess
error test [for direct appeal] has been satis-
fied, then it follows there can be no prejudice
under Strickland." Johnson v. State, 855 So. 2d
1157, 1159 (Fla. 4th DCA 2003). Further, if the
coul d- have-i nposed test is appropriate for di-
rect appeal, and the threshold for post-convic-
tion relief is higher, then, at the |east, De-
f endant nust show the sentence coul d not have
been i nposed (absent counsel's error) in order




to show prejudi ce. Defendant cannot nmake this

showi ng. Cl ai mone is denied.

In his second claim Defendant argues he is
entitled to relief under rule 3.800(a), which
allows trial courts to "at any tinme correct
an incorrect calculation ... in a sentencing
scoresheet ...." However, again, if Defendant
nmust pass the coul d- have-i nposed test to gain
relief on direct appeal, his burden cannot be
any lower in a rule 3.800(a) nmotion. It is his
burden to show the sentence could not have been
| nposed under an accurate scoresheet. He failed
to do this; this claimis also denied.

The unfairness of this hypothetical shows the woul d-
have-i nposed test is the proper harm ess error test for
nondeparture m scal cul ations, in both direct appeals and
post-convi ction proceedi ngs.

The woul d- have-i nposed test recogni zes that harnl ess
error analysis in this context nust focus on the effect
the scoresheet error had on the trial court's exercise
of its discretion when inposing a sentence within the
perm tted guidelines range. The assunption here is that
trial courts are influenced by the total sentencing
points on the scoresheet (which in turn influences the
permtted range) when they exercise their sentencing
di scretion. Scoresheet m scal cul ati ons which lead to an
erroneous pernmtted range may inproperly influence the

court when it determ nes the proper wthin-guidelines

4



sentence; in sinple ternms, nore points |eads to harsher
sentences. Scoresheet errors are harmess only if it is
clear the error had no effect on that discretionary
sentenci ng deci si on.

By focusing solely on whether the trial court could
| npose the sentence, the Heggs test overl ooks this dis-
cretionary elenent to guidelines sentencings. The Heggs
test also conflicts with the basic harm ess error test
applied to trial errors, which asks whether it is clear

beyond reasonabl e doubt that "the result would have been

t he sane absent the error." Ciccarelli v. State, 531 So.

2d 129, 131 (Fla. 1988) (enphasi s added).

Al t hough this Court has never (other than Heggs)
expressly considered what harnm ess error test applies to
nondeparture m scal cul ation issues, the Court rejected
t he coul d- have-i nposed test and adopted the woul d- have-
| nposed test for a related issue which al so has a sig-
ni ficant elenment of judicial discretion: departure sen-
tences based on both valid and invalid reasons.

Albritton v. State, 476 So. 2d 158 (Fla. 1985). Although

the point is not free fromdoubt, the Court nmy have

inplicitly approved the woul d- have-i nposed test in an-



ot her related context: upward departure sentences sup-
ported by valid reasons but based on erroneous score-

sheets. State v. Mackey, 719 So. 2d 284 (Fla. 1998).

Maddox v. State, 760 So. 2d 89, 103 (Fla. 2000) also
inplicitly endorses the woul d- have-inposed test.

It is not clear why Heggs adopted the nore stringent
harm ess error test. The Court may use the nore strin-
gent test when the sentencing challenge is based on a
single subject violation, although it is not clear why
the basis for the sentencing challenge should affect the
harm ess error analysis in this fashion. The Court may
al so have been sinply trying to reduce the burden on the
| ower courts dealing with Heggs' wake; the woul d- have-
| nposed test would have required nany nore post-Heggs
resentencings. This is a valid policy consideration.

But, given that harm ess error analysis is grounded on
constitutional principles of fairness to defendants and
judicial responsibility to protect them from harnful

error, Goodwin v. State, 751 So. 2d 537, 541-46 (Fl a.

1999), it is not clear why this policy consideration
shoul d override the basic harm ess error test.

Regardl ess of the reason for Heggs' adoption of the

6



coul d- have-i nposed test, that test should not be ex-
tended to non- Heggs nondeparture m scal cul ati on issues.
The woul d- have-i nposed test nust be used, in both direct
appeal s and post-conviction proceedi ngs. Under that

test, the trial court erred in summarily denyi ng Respon-
dent's post-conviction notion because the attachnents to
the court's order do not conclusively prove Respondent
woul d have received the sane sentence under an accurate

scor esheet.



ARGUMENT

THE PROPER HARMLESS ERROR TEST FOR NONDEPARTURE
M SCALCULATI ON | SSUES, ON BOTH DI RECT APPEAL
AND | N POST- CONVI CTI ON PROCEEDI NGS, |'S THE
"WOULD- HAVE- | MPOSED" TEST, WHI CH REQUI RES
RESENTENCI NG UNLESS I'T IS CLEAR FROM THE EXI ST-
| NG RECORD THAT THE TRI AL COURT WOULD HAVE | M
POSED THE SAME SENTENCE UNDER AN ACCURATE
SCORESHEET.

Rule 3.850 clains may be summarily denied if the
clains are "either facially invalid or conclusively

refuted by the record.” Foster v. State, 810 So. 2d 910,

914 (Fla. 2002)(citations omtted). Respondent's notion
was facially sufficient. Under the woul d-have-i nposed
test, the denial of the notion was erroneous because the
attachments to the court's order do not show Respondent
woul d have received the sane sentence under an accurate
scor esheet.

The di scussion that follows focuses first on the
proper harm ess error standard for nondeparture m scal -
cul ation issues raised on direct appeal. The question of
whet her that sanme test applies to post-conviction pro-
ceedings will then be discussed.

. HARMLESS ERROR | N GENERAL

Wth respect to convictions based on jury verdicts,



the harm ess error test requires "close[] exam nation of

[ how the error] m ght have possibly influenced the jury

verdict":

The focus is on the effect of the error on the
trier-of-fact. The question is whether there is
a reasonable possibility that the error
affected the verdict.... |If the appellate court
cannot say beyond a reasonabl e doubt that the
error did not affect the verdict, then the er-
ror is ... harnful

State v. DiGuilio, 491 So. 2d 1129, 1138-39 (Fla.

1986) (enphasi s added).
The appellate court nust not "make its own deternmni -

nati on of whether a guilty verdict could be sustained”;

the focus nmust be on what role the error "may have
played ... in the jury's deliberation and [the] verdict

Goodwi n, 751 So. 2d at 542 (enphasis
added) (citation omtted). The question the appellate

court nust answer is "whether the result would have been

t he sane absent the error."” Ciccarelli, 531 So. 2d at

131 (enphasis added). This test applies to both consti -
tuti onal and nonconstitutional errors. Goodwi n, 751 So.
2d at 538, 542-44.

1. HARMLESS ERROR AND SCORESHEET M SCALCULATI ONS

Harm ess error analysis in sentencing issues raises

9



different considerations. There is no jury; issues of
fact are often determned nore informally and by a | ower
standard of proof. Mst inportant, with sone sentencing
| ssues, the analysis nust focus on the effect the error
had on the court's exercise of its sentencing discre-
tion, rather than on the court's factfinding. The
nondepar-ture m scal cul ation issue is such an issue.

A central tenet of the guidelines is that the deci-
sion of where, within the pernmitted range, to sentence
the defendant is a discretionary matter. That discretion
is unlimted, at least in the sense that it is
unrevi ewabl e on appeal; if an accurate scoresheet is
used, the length of a sentence within the permtted
range cannot be chall enged on appeal. However, that
di scretion is not unlimted according to the guidelines
rul es. Under those rules, the range of permtted sen-
tences is divided into categories, and sonme gui dance is
provi ded regarding how the court is to exercise its
di scretion when fashioning a sentence within those cate-
gories. In sinple terns, a sentence near the m ddl e of
the permtted range is presuned to be proper, and the

extent of variance fromthat presunptive sentence should

10



be determ ned by the extent the court believes the cir-
cunst ances of the case vary fromthose of the "average"
such case.

The harm ess error test for nondeparture m scal cul a-
tions nust consider this guided discretionary el enment of
gui del i nes sentences. Wile appellate courts cannot
second guess such di scretionary sentencing deci sions,
they can (and nmust) insure that discretionary decision
Is made within the mandated framework, i.e., under an
accurate scoresheet.

There are three types of scoresheet errors: |egal,
factual, and mathematical. Legal errors occur when
points are scored in an manner not authorized by the
applicabl e guidelines; the present case is an exanpl e.
Factual errors occur when the factual predicate for the
scoring is inadequate. Math errors are math errors.

On appeal, the issue of whether a scoresheet error
occurred is a matter of law. Wth factual errors, the
issue will be: Is there legally sufficient evidence in
the record to support the trial court's finding of fact?
Regardl ess of the type of error, the issue on appeal

w |l always be: Were the challenged points lawfully

11



scored? If not, harm ess error analysis need not focus
on the effect the error had on the trial court's factua
findings. W know that effect; the court found the de-
fendant had a hi gher nunber of sentencing points than he
shoul d have had.

Har ml ess error anal ysis nust address the effect the
error had on the sentence. If the sentence was outside
the correct guidelines range, that effect is obvious:
The sentence was an invalid upward departure. |If the
sentence was within the correct range, the focus nust be
on the effect the error had on the court's exercise of
its sentencing discretion. The error is the inclusion of
the points on the scoresheet. To the extent the points
total influences the court in exercising its discretion
when i nposing a w thin-guidelines sentence, the inclu-
sion of those points is harnful.

[11. THE PRE- HEGGS CASES: THE "WOULD HAVE | MPOGSED' TEST

A. NONDEPARTURE M SCALCULATIONS I N THE DI STRI CT
COURTS

The woul d- have-i nposed test devel oped under the pre-
1994 guidelines, particularly after the 1988 anendnents.

Before 1988, a guidelines points total yielded a single-

12



nunber - of -years presunptive sentence and a one-cel
recommended range of years. Fla. R Cim P. 3.701
(1984). The presunptive sentence was "assunmed to be
appropriate"; the recommended range "permt[ted] sone
di scretion w thout the requirenment of [reasons for de-
parture]."” Fla. R Crim P. 3.701(d) (8) (1984).

The 1988 anendnents retained the concepts of the
presunptive sentence (still "assuned to be appropriate")
and the one-cell recommended range, but added a three-

cell permtted range. Florida Rules of Crim nal Proce-

dure Re: Sentencing Guidelines (Rules 3.701 & 3.988),

522 So. 2d 374, 377 (Fla. 1988). "Nonetheless, it [was]
contenpl ated that the use of the 'permtted range would
be the exception rather than the rule and that nost
sentences [would] remain in the reconmmended [range]."”
Id. at 375. The permtted range "all ow ed] the sentenc-
I ng judge additional discretion when the particul ar
circunstances ... nmake it appropriate ...." Fla. R
Crim P. 3.701(d)(8) (1989).

Bef ore 1988, the harm essness of scoresheet errors
was a sinple issue. The error was harmess if it did not

change the recommended range and the sentence was within

13



that range. E.g., Onens v. State, 626 So. 2d 240 (Fl a.

2d DCA 1993). If the error changed the recommended range
and the sentence was outside the correct range, the
error was harnful because the sentence was a de facto

departure. E.g., Whitfield v. State, 487 So. 2d 1045

(Fla. 1986).

The three-cell permtted range of the 1988 anend-
ments conplicated the issue. An error could alter the
recommended range but the sentence could be within the
correct permtted range. The woul d- have-i nposed test

devel oped in this context. Under that test,
when the deletion of inproper[] points ... re-
sults in a reduction of one or nobre cells,
resentencing [is required]...

This rationale is consistent with the the-
ory of the guidelines, ... that a correct cal-
culation of the scoresheet is essential to es-
tablish a valid base for the trial court's ex-
ercise of its discretion in determ ning an ap-
propriate sentence .... "[Aln incorrectly cal-
culated ... sentence range ... constitutes an
erroneous base upon which the trial court exer-
cises its discretion ...." Only in
circunstances where the appellate court is
clearly convinced that the defendant woul d have
received the sane sentence ... have the sen-
tences been affirmed ....*?

! Sellers v. State, 578 So. 2d 339, 341 (Fla. 1st DCA
1991) (enphasi s added) (citations omtted), approved on other grounds,
State v. Sellers, 586 So. 2d 340 (Fla. 1991); accord, Lewis v. State,
574 So. 2d 245, 247 (Fla. 2d DCA 1991); Green v. State, 569 So. 2d
888, 889 (Fla. 1st DCA 1990); see also Thomas v. State, 659 So. 2d

14



The structure of the guidelines was significantly
altered in 1994. The points total now yielded a single
nunmber of prison nonths (called the recommended sentence

and, again, "assuned to be appropriate") which may, "at

the discretion of the court," be increased or decreased
by 25 percent to provide a permtted range of nonths.
Secs. 921.0014(2) and .0016(1)(a)-(b), Fla. Stat.

(2003). This restructuring conplicated the harnl ess
error problem Before 1994, a range of sentencing points
yi el ded the sane recommended range; scoresheet errors
whi ch did not change that range could easily be found
harm ess. Under the 1994 gui delines any scoresheet error
alters both the recommended sentence and the 25% di scre-
tionary range; a woul d-have-inposed test, strictly ap-
plied, may render all nondeparture m scal cul ati ons harm
ful. Although not addressing this basic question, the
district courts continued to use the woul d-have-i nposed
test under the post-1994 guidelines. Sone cases required
resentenci ng even though the error was m nor and the

sentence was well within the correct range, because "a

404, 405 (Fla. 4th DCA 1995); Lawrence v. State, 590 So. 2d 1068,
1069-70 (Fla. 5th DCA 1991).
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trial judge should have a correct scoresheet before
deci di ng whether to apply the permtted range and thus
such errors in scoring are not harml ess."?

These cases recogni ze that harm ess error anal ysis
I n nondeparture m scal cul ati on cases nust focus on the
effect the error had on the court's sentenci ng discre-
tion. Although not citing DiGuilio, the cases appear to
apply that test. To say resentencing is required unless
It "appear[s] beyond reasonabl e doubt that different

sent ences woul d not have been inposed,” Annunzi ato, 697

So. 2d at 999, seens the sane as saying a conviction
must be reversed if it "cannot [be said] beyond a rea-
sonabl e doubt that the error did not affect the verdict

" Di@uilio, 491 So. 2d at 1138-39. The only differ-

2 MG eevy v. State, 717 So. 2d 1111, 1112 (Fla. 5th DCA 1998);
see also, Lopez v. State, 811 So. 2d 815 (Fla. 2d DCA 2002); Carter
v. State, 705 So. 2d 582 (Fla. 2d DCA 1997); Annunziato v. State, 697
So. 2d 997 (Fla. 5th DCA 1997).

Scoresheet errors are harm ess under the post-1994 guidelines
if a habitual offender sentence was inposed or if the sentence
resulted froma negotiated plea. E.g., Patterson v. State, 796 So. 2d
572 (Fla. 2d DCA 2001). O her than these two situations, it appears
there is only two reported cases holding a scoresheet error was
harm ess. In the first case, the m scal cul ated range was 40. 95-68. 25
nmont hs, the correct range was 39.45-66.75 nonths, and a 48 nonth
sentence was i nposed. Eppert v. State, 712 So. 2d 461 (Fla. 2d DCA
1998). In the second case, an error of 1.2 points elevated the
maxi mum sentence from 181. 25 nonths to 182.7 nonths and a 15 year
sentence was i nposed. Perez v. State, 840 So. 2d 1179 (Fla. 5th DCA
2003) .
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ence here is that the first test focuses on the effect
the error had on the court's sentencing discretion,
whil e the second test focuses on the effect the error
had on the jury's factfinding. In both situations, the
crucial question is "whether the result woul d have been

t he sane absent the error." Ciccarelli, 531 So. 2d at

131.

This Court did not address the nondeparture ni scal -
culation issue before Heggs. The Court did address two
anal ogous issues: valid upward departure sentences based
on m scal cul ated score-sheets, and departure sentences
based on both valid and invalid reasons. The reasoni ng
of these cases supports the use of the woul d-have-im

posed test for nondeparture m scal cul ati ons.
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B. VALI D UPWARD DEPARTURE SENTENCES BASED ON

M SCALCULATED
SCORESHEETS: MACKEY

I n Mackey, the trial court used the wong year of
scoresheet and inposed a statutory maxi nrum 15 year de-
parture sentence. The district court ordered
resentenci ng because "[a] trial court nust have the
benefit of a properly prepared scoresheet before it can
make a fully infornmed decision on whether to depart

" 719 So. 2d at 284 (quoting district court opin-

lon). The district court "certified conflict wth Hi nes

[v. State, 587 So. 2d 620 (Fla. 2d DCA 1991)], which
affirmed a departure sentence inposed on [a

m s] cal cul ated scoresheet, finding that the trial court

woul d have inposed the sane sentence ...." l1d. (enphasis

added). Although agreeing the wong scoresheet was used,
this Court in Mackey said resentenci ng was not required:

[I]t is ... inportant for the trial court to
have ... a properly cal cul ated scoresheet
However, it does not necessarily follow that
all cases involving scoresheet errors nust be
automatically reversed for resentencing. This
case denonstrates that a per se reversal rule
I S unnecessary.

[In this case, the wong scoresheet]
provided for a | ower recommended sentenci ng
range ... than the [correct scoresheet]...
[T]he trial court entered a departure sentence
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because it assuned that a guidelines sen-
tence could be no greater than 9 years ....

[ The correct] scoresheet ... indicated a naxi-
mum gui del i nes sentence of 15.8 years [and]
t here woul d have been no need [to depart]

Here the defendant may have actually bene-
fitted fromthe use of the erroneous
scoresheet.... [Tlo the extent that Mackey
stands for a per se rule of reversal in every
I nstance where the trial court has utilized an
erroneous scoresheet, we di sapprove of Mackey
and approve Hines....

Id. at 284-85 (citation omtted)(enphasis added).

It appears that, when Mackey "approved Hines," it
did not intend to approve the woul d-have-i nposed test.
In a second case raising the sane issue, the Court said
Mackey "di sapprov[ed] a rule of per se reversal .... To

that extent, we di sapproved Mackey and approved Hines."

State v. Rubin, 721 So. 2d 716, 716 (Fla. 1998) (enphasis

added) .
As di scussed bel ow, Mackey was cited in both Heggs

and the post-Heggs case of State v. Lenon, 825 So. 2d

927 (Fla. 2002), and its status as precedent for the
nondeparture m scal cul ati on i ssue is anbi guous. Mckey
merits further discussion.

The first point here is that Mackey "benefitted from

the use of the erroneous scoresheet ...." 719 So. 2d at
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285. Wuld the result be different if the scoresheet
error harnmed Mackey? Or does a valid upward departure
render all scoresheet errors harmless? If the trial
court believed the m scal cul ated gui delines were inade-
quate, that belief would only be strengthened if the
court realized the guidelines score was even |lower. This
Is particularly true in cases |ike Mackey, where the
error was the use of the wong scoresheet. In npbst such
cases, the sane factors (the defendant's prior record,
the extent of victiminjury, etc.) wll be scored under
both scoresheets, albeit at a |lower |evel under the
correct scoresheet.

The second poi nt about Mackey is that the issue of
departure sentences based on m scal cul ated scoresheets
(particularly when the error benefits the defendant) is
di sti ngui shable fromthe issue of nondeparture m scal cu-
| ations. The latter issue contains an el enent of judi-
cial discretion not present in Mackey. True, the deci-
sions of whether to depart, and by how nuch, are al so
di scretionary. But, in the Mackey situation, in nost
cases it would be clear beyond reasonabl e doubt that the

error was harm ess because it did not affect the court's
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exercise of its discretion. Again, if the court exer-
cised its discretion (both to depart and by how nuch)
based on its belief that the guidelines score was higher
than it should have been, there is little reason to

beli eve the sentence woul d have been different under an
accurate scoresheet. In short, the scoresheet error did
not likely affect the discretionary elenents of the
sentenci ng deci si on.

I n guidelines mscal culation cases, the scoresheet
error may affect the court's discretionary sentencing
deci sion. The erroneous inclusion of the points nay
I nfl uence the court regarding where, within the permt-
ted range, to set the sentence.

Mackey is correct in rejecting a per se rule of
reversal in this context, but this does not tell us
which alternative test should be used. Although Mackey
did not expressly disapprove the woul d- have-i nposed t est
or approve the coul d-have-inposed test, Mckey can be
read as supporting the use of the woul d- have-i nposed

test for nondeparture m scal cul ations.?

3 Justice Anstead believes Mackey approved the woul d- have-
i nposed test. Lenobn, 825 So. 2d at 933, n. 13 (Anstead, J., dissent-
ing). He may be correct.
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C. DEPARTURE SENTENCES BASED ON BOTH VALI D AND

| NVALI D
REASONS: ALBRI TTON, ET AL.

This Court adopted the woul d- have-i nposed test for a

rel ated i ssue which also has a significant el enent of

Mackey quashed "[t] hat portion of the district court's decision
t hat vacated the sentence"” and remanded with "direct[ions to] af-
firn[]" the sentence. 719 So. 2d at 285. The Court did not remand
with instructions to apply the woul d- have-i nposed test. But this may
be explained by the facts that: 1) Mackey "actually benefitted"” from
the use of the wwong scoresheet; 2) "there would have been no need
for the trial court to have departed" under the correct scoresheet;
and 3) a statutory maxi num sentence was inposed. ld. (enphasis
added). Arguably, Mackey used the woul d- have-i nposed test when it
decided to remand with directions to affirmthe sentence: Since the
statutory maxi num sentence woul d- have-been within the correct guide-
lines, it is clear beyond reasonabl e doubt the trial court woul d-
have-i nposed the sane sentence under the correct scoresheet.

This readi ng of Mackey is reinforced by Rubin, which quashed
"that portion of the district court's decision that applied the per

se rule of reversal"” and remanded for "reconsideration ... in light
of ... Mackey." 721 So. 2d at 716. Like Mackey, the district court in

Rubin certified conflict with Hnes. Rubin v. State, 697 So. 2d 161,
163 (Fla. 3d DCA 1997). Unli ke Mackey, the scoresheet error in Rubin
increased the guidelines score. Rubin v. State, 734 So. 2d 1089 (Fl a.
3d DCA 1999). The opinions in Rubin do not say whether Rubin was
sentenced to the statutory maxi num but it is clear that (unlike
Mackey), Rubin's sentence was a departure fromthe properly cal cu-

| ated guidelines. Gven these factual distinctions from Mackey, the
fact that Rubin did not remand with instructions to affirmthe
sentence could also be read as an endorsenent of the woul d- have-

i nposed test.

The post-Mackey district court cases on point use the woul d-
have-i nposed test to find any errors harmess. In all these cases,
the scoresheet errors increased the score. The logic in the cases is
that, since the reasons for departure were valid, it is clear the
court woul d have i nposed the sane sentence even if it knew the
correct scoresheet points total was | ower. Money v. State, 864 So.
2d 60 (Fla. 4th DCA 2004); Braggs v. State, 815 So. 2d 657 (Fla. 3d
DCA 2002), disapproved in part on other grounds sub nom State v.
Rui z, 863 So. 2d 1205 (Fla. 2003); Cardali v. State, 794 So. 2d 719
(Fla. 3d DCA 2001); Isomv. State, 750 So. 2d 734 (Fla. 3d DCA 2000);
Rubin, 734 So. 2d at 1090.
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judicial discretion: departure sentences based on both
valid and invalid reasons. The Court asserted:

[ T here are three potential answers to the
question: (1) reliance on an invalid reason,
regardl ess of the presence of a valid reason,
is per se reversible error; (2) reliance on a
valid reason, regardless of the presence of

i nvalid reasons, is per se affirmable; or (3)
reliance on valid and invalid reasons should be
revi ewed applying a harnml ess error anal ysis..

: hol d that when a departure sen-
tence I's grounded on both valid and invalid
reasons[,] the case [nust be] remanded for
resentencing unless the state is able to show
beyond a reasonabl e doubt that the absence of
the invalid reasons would not have affected the
departure sentence.

Albritton, 476 So. 2d at 159-60 (enphasis added).

"This ... is essentially the harm ess error analysis
[of] DLGuilio"; the appellate court "nust be satisfied

that there is no reasonable possibility that the elim -

nation of the invalid reasons would have affected the

departure sentence." Casteel v. State, 498 So. 2d 1249,

1251 (Fla. 1986) (enphasis added). Further, "a trial
court's statenent, nade at the tinme of departure ...,
that it would depart for any one of the reasons given,
regardl ess of whether both valid and invalid reasons are
found on review, [does not] satisfy the standard ... in

Al britton":
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The obvious difficulty [wth this] is the
danger [that] sone trial judges may be tenpted
to mechanically include a "boiler plate" state-
ment wi t hout conscientiously wei ghi ng whet her
his or her decision would be affected by the
elimnation of one or nore of several reasons
for departure....

The trial judge nust conscientiously
weigh relevant factors in impoSing sentences:;
In npbst instances an inproper inclusion of an
erroneous factor affects an objective deterni -
nation of an appropriate sentence.

: [ T] he appellate court ... nust reverse
unl ess the state can show beyond a reasonabl e
doubt that the sentence would have been the
same without the invalid reasons. [S]uch a
standard can[ not] be net through the anticipa-
tory |l anguage of the trial judge rather than
the rewei ghing of only the appropriate depar-
ture factors....

Giffis v. State, 509 So. 2d 104, 1104-05 (Fl a.

1987) (enphasi s added) (citations omtted).

These cases show the Court feels the woul d-have-
I nposed test is the harmess error test required (by
DiGuilio) for sentences which contain a discretionary
el ement and which could be legally inposed, but which
were possibly based (at least in part) on consideration

of an inproper factor. Albritton's "potential answer" #1

(per se reversible) is the test rejected in Mackey;

"potential answer" #2 (per se affirmable) is the coul d-
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have-i nposed test. Albritton rejected both.

The issue of nondeparture mscal culations is factu-

ally distinguishable fromthe issue in Albritton. But
this distinction should not require a different harnl ess
error test. In both situations, the challenged sentence
coul d be inposed; judicial discretion plays a big role

I n the sentencing decision; and the erroneously consid-
ered information is the type that often figures prom -
nently in the exercise of that discretion. A court needs
only one valid reason to depart; but the court may be

i nfl uenced (both in its decision to depart and by how
much) if it wongly believes there are additional rea-
sons to depart. Just as nore perceived reasons to depart
el evate the apparent egregi ousness of the case (and
possi bly influence departure decisions), the addition of
erroneous points noves the case toward the higher end of
the permtted range (and possibly influences wthin-

gui del i nes sentencing decisions). The logic of Albritton

conpel s the conclusion that the woul d- have-i nposed test

applies to nondeparture m scal cul ati ons. *

4 The problem addressed in Albritton was elim nated by statute.
Ch. 87-110, Laws of Fla., currently codified at sec. 921.001(6), Fl a.
Stat. (2003). There has never been any anal ogous statute addressing
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the probl em of nondeparture m scal cul ati ons.
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V. THE HEGGS COULD- HAVE- | MPOSED TEST

"*[Clan' (present tense of 'could') [nmeans] 'to be
able to do, make, or acconplish'[;] '"would" [neans]
‘W shed, desired' ...." Lenobn, 825 So. 2d at 930, n.3
(citations omtted). Thus, coul d-have-inposed neans "the
court was legally permtted to i npose this sentence,
wi t hout a departure"; woul d- have-inposed neans "t he
court wshed to inpose this sentence, regardl ess of the

proper guidelines score."” "Legally permtted" is not the
sane as "w shed."
The coul d- have-i nposed test conflicts with the

woul d- have-i nposed test of DiGuilio and Albritton. The

Di Guilio test asks "whether the result would have been

t he sane absent the error,"” Ciccarelli, 531 So. 2d at

131, which requires courts to determ ne how a scoresheet
error "m ght have possibly influenced the [sentence]™
and to remand for resentencing if "there is a reasonable
possibility that the error affected the [sentence]."

DiGuilio, 491 So. 2d at 1139. Albritton requires

resentencing unless it is "show n] beyond a reasonabl e
doubt that the [scoresheet error] would not have af-

fected the ... sentence." 476 So. 2d at 160. As noted
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above, the coul d-have-inposed test is anal ogous to the

per se affirmable" rule rejected in Albritton. 1d. at

159. If we assume courts are influenced by guidelines
points totals when exercising their discretion to inpose
wi t hi n-gui del i nes sentences, the coul d-have-i nposed test
does not properly address the question of harnm essness
of scoresheet errors.

Heggs did not say why it adopted the nore stringent
harm ess error test. There are three possible expl ana-
tions: 1) the scoring error was the use of the wong
scoresheet; 2) the sentencing chall enge was based on a
singl e subject violation; or 3) policy considerations
(i.e., reducing the post-Heggs stress on the |ower
courts) required it. These expl anati ons are unconvi nc-

I ng.

A. POSSI BLE EXPLANATI ON #1: SPECI AL HARMLESS ERROR
RULE FOR VWRONG SCORESHEET CASES

As to the possibility of a special harmless error
test for wong scoresheet issues, Heggs did not indicate
It saw any distinction between such issues and ot her
types of scoresheet errors. There is no reason for such

a distinction. The relevant fact here is that the sen-
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tence was based on an erroneous gui delines score;
whet her the error was the use of the wong scoresheet or
a mscalculation in the correct scoresheet, the net
effect on the court's discretionary sentencing deci sion
s the sane.

B. POSSI BLE EXPLANATI ON #2: SPECI AL HARMLESS ERROR
RULE FOR

SENTENCI NG CHALLENGES BASED ON SI NGLE SUBJECT VI OLA-
TI ONS

Heggs used the expression "adversely affected by the
anendnent s nade by chapter 95-184," 759 So. 2d at 627,
rather than "harnmed"” or "prejudiced.” This indicates
Heggs di stingui shed "adversely affected by the anmend-
ments" from "harnmed by the scoresheet error."” But the
adverse affect of the amendnents was to add nore points
to the scoresheet. The distinction between "adversely
affected" and "harnmed" seens to be a matter of semantics
and does not explain why a different harm ess error rule
applies to single subject cases.

Sonme support for this possible explanation nay be
found by noting the two cases Heggs cited after announc-
I ng the coul d- have-i nposed test:

See, e.q., Freeman v. State, 616 So. 2d 155,
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156 (Fla. 1st DCA 1993)(affirm ng denial of the
defendant's notion to correct sentence, even in
| ight of this Court's decision in State v.
Johnson, 616 So. 2d 1 (Fla. 1993), because the
defendant failed to allege that "he could not
have been habitualized w thout the anendnents
effected by chapter 89-280"); cf. State v.
Mackey [citation omtted] (affirmng fifteen-
year sentence that departed from|[the w ong]

guidelines ... because the ... sentence wuld
have been within the [correct] guidelines
range) .

759 So. 2d at 627 (enphasis added).

A "see" signal neans the cited authority "clearly
supports the cited proposition”; a "cf." signal neans
the cited authority "supports a proposition different
fromthe main proposition but sufficiently anal ogous to

| end support.” A Uniform Systemof Citation, pp. 22-23

(17th ed. 2000).

The see signal for Freeman indicates Heggs believed
that case "clearly supports” the use of the coul d-have-
| nposed test. And it does. Freenman arose in the wake of
Johnson, which held that chapter 89-280 violated the
singl e subject rule. Anong other things, chapter 89-280
enl arged the definition of habitual offender, making
nore defendants eligible for such sentences. Ch. 89-280,

Laws of Fla., sec. 1. Freeman affirmed the sunmary de-
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nial of a rule 3.800(a) notion because:

[ Al n habitual offender sentence wll be
reversed ... only if the defendant was
"affected by the anendnents ... contained in

Chapter 89-280." [Quoting Johnson]. Freenman
fails to allege that he could not have been
habi tual i zed wi thout the anmendnents

616 So. 2d at 156 (second enphasi s added).
Freeman's quote from Johnson is part of the foll ow

I ng passage from Johnson:
[ T]his decision will require the resentencing
of a nunber of individuals .... However, the
resentencing requirenent will apply only to
t hose defendants affected by the anmendnents ...
in chapter 89-280 .... This result is mandated
by the legislature's failure to follow the sin-
gle subject requirement of the constitution.
Had the | eqgislature passed the habitual
of fender anendnents in a single act, this case
woul d not be before us today.

616 So. 2d at 4 (enphasis partially added).

Thi s passage, read in the light of simlar |anguage
I n Heggs as it adopted the coul d-have-i nposed test,?®
I ndicates there is a special harm ess error test for
sentences chal |l enged on single subject grounds. There is
a distinction between such chall enges and sinple

nondeparture m scal cul ati on i ssues. Wth single subject

> Heggs said: "[Our decision here will require ... the
resentenci ng of a nunber of persons .... However, only those persons

adversely affected by the amendnents made by chapter 95-184 may ..
obtain relief.” 759 So. 2d at 627.
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chal | enges, the scoresheet would be correct if the | eg-

I slature had foll owed proper procedure when anendi ng the
gui delines. Wth sinple nondeparture m scal cul ati ons,

t he applicabl e guidelines do not authorize the chal -

| enged scoring, without regard to any |l egislative er-
rors.

But this seens to be a distinction without a differ-
ence. Regardl ess of why the scoresheet error occurred,
the possible effect on the sentence is the sane. Wy
shoul d defendants be penalized because the | egislature
made a m stake? Why is this legislative m stake differ-
ent, for harm ess error purposes, fromthe judicial
m st ake of a sinple mscal cul ation?

Furt her, the Johnson- Freeman habitual offender issue

differs fromthe guidelines issues created by Heggs. In

Johnson- Freeman cases, the statutory anmendnents decl ared

invalid raised a sinple either/or proposition: Either
t he defendant qualified for habitualization w thout the
1989 anendnent or he did not. If he did qualify, the
amendnment did not affect his sentence; if he did not,
then the sentence is flatly illegal. Application of the

standard harm ess error test yields the sane result as
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t he coul d- have-inposed test in Johnson-Freenman cases.

Nondeparture m scal cul ati on i ssues are not an ei-
t her/or proposition, concerned nerely with whether the
defendant legally qualifies for the sentence. There is
al so the el enent of the discretionary decision regarding
where, wthin the permtted range, to set the sentence.

I n essence, Heggs was a w ong-scoresheet case. True,
the use of the 1995 scoresheet becane wong only after a
singl e subject violation was found, while sinple wong-
scoresheet cases are generally based on a m staken view
regardi ng which scoresheet nust be used for offenses
commtted on the applicable date. Sentences i nposed
under a 1995 scoresheet before Heggs cane out were based
on the correct-at-the-tinme scoresheet, while in non-
Heggs cases the scoresheet was wong fromthe start. But
I f the single subject violation rendered the use of the
1995 scoresheet invalid, why should it matter that the
violation was not definitively established until several
years later? |Is there sone type of "good faith" el ement
here, which takes account of the fact that, pre-Heggs,
trial courts reasonably believed they were using the

correct scoresheet? Way should this distinction mandate
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the use of a different harm ess error test? Again, the
crucial fact is that the wong scoresheet was used; the
reason that occurred seens irrelevant to the fact that
the sentence was i nposed based on a ni staken (al beit
good faith) belief about the guidelines score.®

Heggs' cf. cite to Mackey al so supports an argunent

that a special harm ess error test applies to single

subj ect chal |l enges. Heggs believes Mackey (al so a wong-
scoresheet case) "supports a proposition different from
the main proposition but sufficiently anal ogous to | end

support,” A Uniform System of Citation, p. 23, and then

notes that Mackey's sentence was affirned because it

"woul d have been within the [correct] guidelines range."

759 So. 2d at 627 (enphasis added). This indicates Heggs
does not read Mackey as adopting a coul d- have-i nposed
test; otherw se, presumably, Heggs woul d have used a see

citation to Mackey. Mackey expressly went no further

than to reject "a per se rule of reversal,"” 719 So. 2d

6 See Gonzales v. State, 779 So. 2d 520, 520-21 (Fla. 2d DCA
2000) (Al tenbernd, A.C.J., concurring). Suppose, for exanple, trial
courts had inposed sentences based on an interpretation of the
gui del i nes whi ch had been approved by the district courts but was
| ater rejected by this Court. Wuld such "good faith reliance”
mandate the use of a different harm ess error test?
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at 285, which may be a proposition sufficiently anal o-
gous to lend support to the coul d-have-inposed test. But
Heggs' parenthetical explanation for Mackey nmakes no
mention of Mackey's rejection of a per se rule of rever-
sal. As discussed above, |anguage in Mackey (coupled
wth [ anguage in Rubin) could be read as inplying the
Court believed the woul d- have-inposed test should be
used in the departure-based-on-erroneous-scoresheet
context. The Heggs parenthetical seens to reinforce that
readi ng by indicating that Mackey's sentence was upheld
because the Court was convinced the sane sentence woul d
have been inposed under the correct scoresheet and thus
the error was harnl ess.

But this is not a proposition sufficiently anal ogous
to | end support to the coul d-have-inposed test of Heggs.
This Court later noted the significant difference be-
tween "coul d" and "woul d" in this context. Lenon, 825
So. 2d at 930, n.3.

Heggs' parenthetical explanation for its cite to
Mackey suggests anot her proposition sufficiently anal o-
gous to lend support to the coul d-have-inposed test. In

Mackey, the scoresheet error was beneficial to Mackey
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and the sentence "would have been within the [correct]
gui deli nes range," 759 So. 2d at 627; thus, the sentence
coul d have been inposed under the correct scoresheet
wi t hout reason for departure. This proposition supports
t he coul d- have-inposed test in Heggs: Departure sen-
tences based on m scal cul ated scoresheets wll be af-
firmed if the sentence "could have been i nposed under
the [correct] guidelines (without a departure) ...." 759
So. 2d at 627.

Thus, Heggs does not read Mackey as adopting a
coul d- have-i nposed test for nondeparture m scal cul ati ons
(a point reinforced by the fact that Mackey was not a

nondeparture m scal cul ati on case). Further, Heggs' cf.

cite to Mackey indicates Heggs sees sone distinction

bet ween nondeparture m scal cul ati on i ssues based on
singl e subj ect chall enges and those based on sinple
errors: |f Heggs reads Mackey as not enbracing a fl at
coul d- have-i nposed test for the issue of valid-
departure-sentences- based- on- erroneous-scoresheets, then
that test would not be proper for the nore difficult

| ssue of nondeparture m scalculations. It is not clear

what the distinction m ght be between sinple
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nondeparture m scal cul ati on i ssues and such i ssues based
on single subject challenges; but if that is the dis-
tinction Heggs was based upon, then the coul d-have-im
posed test does not apply to sinple nondeparture m scal -
cul ation issues.

C. POSSI BLE EXPLANATI ON #3: POLI CY CONSI DERATI ONS

| n announci ng the coul d- have-i nposed test, Heggs
recogni zed that decision "will require ... the
resentenci ng of a nunber of persons ...." 759 So. 2d at
627. This indicates that test was adopted as a parti al
damto the perceived fl ood of Heggs-based clains. This
Is a valid policy consideration; but should this over-
ride the standard harm ess error test? As Goodw n
st at ed:

[ T he harm ess error rule is concerned with the

due process right to a fair trial .... [A] de-

fendant has a constitutional right to a fair

trial free of harnful error.

[It is] the undeniable obligation of
the judiciary to safeguard a defendant's right
to a fair trial and ... to determ ne when an

error is harmess ..... . .
[ The DiGuilio] standard[] furthers inpor-

tant policies by: ... (2) protecting a citi-
zen's constitutional right to a fair trial by
ensuring that no conviction wll be affirmed

unl ess, froma review of the record as a whol e,
there is no reasonable possibility that the
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error affected the verdict; ... and (4) provid-
I ng an incentive on the part of the State, as
beneficiary of the error, to refrain from caus-
ing error to occur

751 So. 2d at 541-46 (enphasis deleted)(citations and
i nternal quotation marks omtted).
If this | anguage applies to nondeparture m scal cul a-

tion issues, Heggs' use of policy considerations to
override the standard harml ess error rule is question-

able. If the defendant has a "due process[,] constitu-

tional right to a fair [sentencing] ... free of harnfu

error," and appellate courts have "the undeni abl e obli -
gation ... to safeguard [that] right [and] to determ ne
when an error is harmess,"” id., the coul d-have-i nposed

test is hard to defend. That test produces unjust re-

sults in sone cases. See Martin v. State, 779 So. 2d

593, 593-94 (Fla. 2d DCA 2001); Gonzalez, 779 So. 2d at

521 (Altenbernd, A . C.J., concurring); Barber v. State,

775 So. 2d 325, 326 (Fla. 2d DCA 2000). I|ndeed, under
that test, a sentence nust be affirmed even if it is
clear fromthe record that the trial court would not
have i nposed the sanme sentence under the correct score-

sheet. Conpare Rosales v. State, 834 So. 2d 901 (Fl a.
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4t h DCA 2003); Delapierre v. State, 808 So. 2d 277, 277-

78 (Fla. 1st DCA 2002) (Kahn, J., concurring).

Further, wi th nondeparture m scal cul ati ons, not only
Is there the "inportant polic[y of] providing an incen-
tive [to] the State" to prevent error, Goodw n, 751 So.
2d at 546, there is the equally inportant policy of
providing that incentive to trial courts, who bear
"[u]ltimate responsibility for assuring that scoresheets
are accurately prepared ...." Fla. R Cim P. 3.701,
conm ssion notes. Unlike its role at trial, the sentenc-
ing court is nore than a neutral arbiter presiding over
a clash of advocates attenpting the sway the ultimte
deci sion-maker (the jury). The sentencing court is the
ul timate deci sion-nmaker and bears the responsibility of
i nsuring that decision is based on accurate information,
regardl ess of whether counsel raises objections. The
coul d- have-i nposed test may encourage a "close enough is
good enough" attitude anong sonme nenbers of the trial
bench; no need to worry about scoresheet precision if a

| ax harm ess error standard will bail you out.’

" Recall that, in Giffis, this Court held "a trial court's
statenment, nmade at the tinme of departure ..., that it would depart
for any one of the reasons given [does not] satisfy the standard
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Thus, the three possible explanations for Heggs'
adoption of the coul d-have-i nposed test are problematic.
D. THE COULD- HAVE- | MPOSED TEST AND DEPARTURE SEN-

TENCES:
STATE V. LEMON

Lenon addressed the issue of Heggs clainms when the
sentence was an upward departure under the 1995 gui de-
| i nes and the reasons for departure were valid under the
1994 guidelines. Citing H nes and Mackey, the Fourth
Di strict applied the woul d- have-inposed test and re-
manded for resentencing. 825 So. 2d at 930. This Court

di sagr eed:

[ adopted] in Albritton" because of "the danger [that] sone trial
judges may ... nechanically include a 'boiler plate' statenent

wi t hout conscientiously weighing whether his or her decision would be
affected by the elimnation of one or nore of several reasons for
departure.” 509 So. 2d at 1104-05. Rather, since "[t]he trial judge
must conscientiously weigh relevant factors in inposing sentences
[and] an inproper inclusion of an erroneous factor affects an objec-
tive determ nation of an appropriate sentence,” Albritton requires
resentencing so the trial court can "reweigh[] only the appropriate
departure factors." |d.

Simlar |logic applied to nondeparture m scal cul ati on issues
conpels the conclusion that "a trial court's statenent, made at the
[ sentencing], that it would [inpose the same sentence] regardl ess of
whet her [scoresheet errors] are found on review," id., should not
i nocul ate the sentence fromreview. Yet the coul d-have-inposed test
applied to nondeparture m scal cul ations not only inplicitly approves
such "boiler plate statenents,” it effectively reads such statenents
into all sentencings: There is no need to remand for resentencing;
the "inproper inclusion of [the] erroneous [points did not] affect][]
an objective determ nation of [the] sentence,"” id., because, since
the trial court could inpose the sentence, it would have inposed the
sent ence.
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[ The district court] interpreted our definition
of "adversely affected" in Heggs when applied
to a [departure] sentence ... as being based on
whet her the trial court would initially have
sentenced a defendant to a departure sentence
If it had seen a 1994 scoresheet, instead of a
1995 scoresheet. ...

[Our definition of "adversely affected"” in
Heggs nmay be applied to departure sentences

By remanding this case for the trial court
to rule on what it would have done, the [dis-
trict court] is effectively asking the tri al
court for a factual determ nation of how per-
suasive the scoresheet was in determ ning the
def endant's upward departure. Qur intention in
Heggs was not to require trial courts to apply
a subjective hindsight analysis.... [Applying
t he Heggs test to upward departure sentences]
conport[s] with our reasoning in Heggs regard-
i ng which defendants were "adversely affected"
by chapter 95-184. See ... Mackey [citation
omtted] ("[I]t is undoubtedly inportant for the
trial court to have the benefit of a properly
cal cul ated scoresheet when nmaki ng a sentencing
deci sion. However, it does not necessarily fol-
| ow that all cases involving scoresheet errors
must be automatically reversed for
resentencing.").

Lenon was not "adversely affected"
because her sentence ... could have been im
posed under [the 1994 gui delines].

Id. at 930 (enphasis partially added)(footnote omtted).

As in Heggs, Lenpbn used the phrase "adversely af-

fected" (no | ess than seven tines) rather than "harned"
or "prejudiced."” 1d. at 929-31. This, coupled with the

tenor of the opinion, |ends support to the argunent that
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t he coul d- have-inposed test is a special test used in
singl e subject cases. Lenon's apparent explanation for
this is that the woul d- have-i nposed test "effectively
ask[s] the trial court for a factual determ nation of
how per suasi ve the scoresheet was in determ ning the
defendant's [sentence and o]Jur intention in Heggs was
not to require trial courts to apply a subjective hind-
sight analysis.”" 1d. at 930.

But the woul d- have-i nposed test does no such thing:

[ Harm ess error] analysis ... should be made
solely fromthe record. Resort to 'm nd read-
ing' is not necessary and, in fact, the need to
resort to such mnd reading wuld evidence a
reasonabl e doubt.

Casteel, 498 So. 2d at 1252 (enphasis added).

The woul d- have-i nposed test is based the principle
that "m nd reading"” is inpossible in nondeparture m s-
cal cul ati on cases; and, not being able to read the trial
court's mnd, the appellate court nust remand for
resentencing so the trial court can decide what sentence
It would inpose under an accurate scoresheet. Remandi ng
for resentencing is not "effectively asking the tri al

court for a factual determ nation of how persuasive the
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scoresheet was in determning the [sentence]”; it is
telling the trial court to resentence, because the ap-
pellate court is not sure whether the error affected the
sent ence.

Lenon said "[o]Jur intention in Heggs was not to
require trial courts to apply a subjective hindsight
anal ysis." 825 So. 2d at 930 (enphasis added). This
I ndi cates the coul d- have-i nposed test was adopted for
use in post-conviction proceedi ngs, where trial courts
woul d det erm ne whet her resentenci ng was required (which
in turn supports the argunent the coul d-have-i nposed
test was adopted for policy reasons). Lenbn was a post-
convi ction case; but Heggs was a direct appeal. Heggs
did not indicate the coul d-have-inposed test was not to
be used on direct appeal.

But, on direct appeal, harm ess error analysis does
not require trial courts to apply subjective hindsight

analysis. It is arule for appellate courts, to deter-

m ne when a case nust be remanded to redo sonet hing,
preci sely because appellate courts cannot apply subjec-
tive hindsight analysis and determ ne what the outcone

woul d have been w t hout the error.
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The woul d- have-i nposed test does not require subjec-
tive hindsight analysis or a determ nation of how per-
suasi ve the scoresheet was in determ ning the sentence.
The only factual inquiry in the woul d-have-inposed test
Is whether it is clear fromthe record that the sane
sent ence woul d have been i nposed under a correct score-
sheet. By approaching the problemfromthe other end --
by asking, not "what would the trial court have done,"
but rather "can we be sure the court would not have done
sonet hing el se" --, the woul d- have-i nposed test does not
requi re any mnd-reading by the review ng court (either
at the trial or appellate |evel).

Lenmon does not fully explain why the coul d- have-
| nposed test was adopted in Heggs (other than the policy

consi derations argunent). Further, Lenon does not reject

t he woul d- have-i nposed test for sinple nondeparture
m scal cul ation issues; that issue is not addressed, even

inferentially, in Lenon.?

8 Lenpn's "see" citation to Mackey -- for the proposition that
"all cases involving scoresheet errors [need not] be automatically
reversed for resentencing,"” 825 So. 2d at 930 -- does not clarify

Mackey's status here. The two cases are basically factually identi-
cal: valid departure sentences were inposed based on the w ong
scoresheet. The primary distinction between the two cases is the
reason why the scoresheet was "wong": a single subject violation in
Lenon, sinple oversight in Mackey. As with Heggs' cite to Mackey, the
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E. MADDOX AND FUNDAMENTAL SENTENCI NG ERROR

Maddox addressed the concept of fundanental sentenc-
ing error in light of the Crim nal Appeals Reform Act
("CARA"). Maddox defined fundanental sentencing errors
as being those which are patent and serious, with the
"serious" elenent requiring a "focus on the nature of
the error, its qualitative effect on the sentencing
process and its quantitative effect on the sentence.”
760 So. 2d at 99. "In nost cases, a fundanental sentenc-
ing error will be one that affects the determ nation of
the I ength of the sentence such that the interests of
justice will not be served if the error renmains uncor-
rected." I[d. at 100.

As to scoresheet errors, Maddox first noted Mackey's
rejection of a per se rule of reversal, then said:

[ Tl he appell ate courts should consider the
qualitative effect of the error on the sentenc-

Lenon see citation, coupled with the explanatory parenthetical
i ndi cates Lenon does not read Mackey as adopting the coul d-have-
i nposed test. Rather, Lenon reads Mackey as rejecting a per se rule
of reversal

The district court in Lenon used the woul d-have-i nposed test,
not a per se rule of reversal. 825 So. 2d at 930. In rejecting that
test, Lenobn gave no indication that that decision was based on
anything other than Heggs' definition of "adversely affected,” i.e.,
the district court's erroneous interpretation of the phrase. There is
nothing in Lenon to support an argunent that the Heggs test applies
t o non- Heggs nondeparture m scal cul ati on issues.
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ing process and whether the error was likely to
cause a quantitative effect on the defendant's
sentence. If this cannot be determ ned readily
on appeal, the scoresheet errors are nore ap-
propriately addressed in the trial court....

: Correction of these [fundanental]
errors ... at their earliest opportunity com
ports with the interests of both the State and
t he defendant in not forcing an individual de-
fendant to serve a sentence | onger than autho-
rized by |aw....

Id. at 103 (enphasis added)(citations omtted).

Maddox did not directly address the nondeparture
m scal cul ati on i ssue rai sed here.?®

It is not clear what was neant by the phrase "nore
appropriately addressed in the trial court." |ld. Does
this nmean that, if the appellate court cannot "readily
determ ne" the "qualitative effect of the error on the
sentencing [and the error's] likely ... quantitative

effect on the sentence," id., the court should remand

® The Maddox appendix listed five cases as being "scoresheet
error" cases. 760 So. 2d at 111-12. Two of those cases were Heggs
cases. Hope v. State, 736 So. 2d 1256 (Fla. 4th DCA 1999); Latiif v.
State, 711 So. 2d 241 (Fla. 5th DCA 1998). In the third case, a
habi tual of fender sentence was inposed. Kenon v. State, 724 So. 2d
716 (Fla. 5th DCA 1999). In the fourth case, the scoresheet error
resulted in an unknowi ng upward departure. Seccia v. State, 720 So.
2d 580 (Fla. 1st DCA 1998). The facts in the fifth case are too
sketchy to determ ne the effect of the alleged error. Jervis v.
State, 727 So. 2d 981 (Fla. 5th DCA 1999).

The body of the Maddox opinion nentioned only two of these
cases, Seccia and Latiif; Latiif is discussed below Noting "the
parti es have not adequately briefed the nerits of the actual all eged
sentencing errors” in these cases, Maddox "remand[ed] for proceedi ngs
consistent with this opinion."”™ 760 So. 2d at 103.
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for resentencing under a correct scoresheet? O affirm
and | eave the matter to post-conviction proceedi ngs?

In either event, it seens clear Maddox did not
endorse the coul d- have-i nposed test. Mddox issued about
three nonths after Heggs and Heggs is not nentioned in
this portion of the Maddox opinion. If the coul d-have-
| nposed test was intended to be the general harnmn ess
error test (even for non-Heggs issues), Maddox could
have dealt with the fundanental error issue by directing
the appellate courts to apply that test. By directing

the courts to consider "the qualitative effect of the

error on the sentencing process" and whether the error
"likely caused a quantitative effect” on the sentence,
Maddox seens to approve the woul d- have-i nposed test.
This in turn further supports the notion that the coul d-
have-i nposed test applies only to single subject cases.

F. THE COULD- HAVE- | MPOSED TEST AND NEGOTI ATED SEN-
TENCES:

LATII F

The di scussion so far has been concerned with "im

posed sentences" rather than "negotiated sentences.”

| nposed sentences are inposed following a trial, a revo-

cation evidentiary hearing, or a true open plea. Negoti-
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ated sentences are sentences based on pleas in which the
State gives up sonething to induce the plea.

In Latiif v. State, 787 So. 2d 834 (Fla. 2001), this

Court considered a Heggs challenge to a negoti ated sen-
tence which was within the 1995 gui delines but a depar-
ture under the 1994 guidelines. The Court hel d:

[Latiif] would be entitled to Heggs relief be-
cause his sentence constitutes a departure un-
der the 1994 guidelines. This relief is not
automatic, however, because the State gave up
sonething as part of the plea agreenent....

The sentence ... was part of a quid pro
quo, in which Latiif bargained with the State
for the reduction of one of the charges agai nst
him.... [Upon remand, the State shoul d be
given the option of proceeding to trial on the
original charges or having Latiif resentenced
under the 1994 gui del i nes.

Id. at 837 (enphasis added)(citations omtted).
Latiif provides further support for the argunent

t hat the coul d-have-inposed test is limted to single
subj ect cases. Latiif adopts a different rule fromthat
usually used in this context. Latiif was a direct ap-
peal, not a post-conviction proceeding, and the score-
sheet issue was not raised in trial court. Normally (in
non- Heggs situations), when a defendant receives a | aw

ful negotiated sentence based on a m scal cul ated score-
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sheet, relief nust be sought through rule 3.850 (as an
I neffective assistance or involuntary plea claim, not

by raising the unpreserved scoresheet error on direct

appeal. E.qg., Skidnore v. State, 688 So. 2d 1014 (Fl a.
3d DCA 1997)(collecting cases). Yet Latiif says Heggs
entitles such defendants to relief, even though there
has been no notion to withdraw the plea and no show ng
the plea would not have been entered if the defendant
knew of the scoresheet error. True, that relief is not
automati c resentenci ng, but such defendants can force
the State to choose between agreeing to resentenci ng or
withdrawing fromthe plea. This is the rule that applies
to non- Heggs negoti ated sentences which are facially
i1l egal (because a defendant cannot agree to an ill egal

sentence). E.g., Cay v. State, 750 So. 2d 153 (Fla. 1st

DCA 2000). But, until Heggs canme out, this rule was not

applied to | egal negoti ated sentences based on sentenc-

I ng msadvice. E.g., Jolley v. State, 392 So. 2d 54
(Fla. 5th DCA 1981).

I n non-Heggs cases, if a defendant noves to w thdraw
his pl ea based on sentenci ng m sadvice, the State al ways

has the option of proposing a new sentence. But, if the
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def endant establishes grounds for plea wthdrawal, he
does not have to accept the resentencing option; rather,
he can withdraw his plea and take his chances.

Latiif turns the situation around: Wth negoti at ed
sent ences under Heggs, it is the State, not the defen-
dant, that has the option of agreeing to resentencing or
wi t hdrawi ng fromthe plea.

The Latiif rule is quite different fromthe rule
applied to the non-Heggs issue of |egal-negoti at ed-
sent ences- based- on-sent enci ng- m sadvi ce. Again, the
reason for this differential treatnment is not clear; but
the only reason that seens to make sense is that differ-
ent rules apply to sentencing chall enges based on single
subj ect viol ations.

G. CONCLUSI ON

The potential injustice of the coul d-have-i nposed
test has been di scussed, as has the conflict between
that test and the harm ess error test this Court has
consi stently used in non-Heggs circunstances. The Heggs
test would al so render harm ess all scoresheet errors
under the Crim nal Punishnent Code, unless the sentence

was above the statutory maxinum See Rosier v. State,
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864 So. 2d 1285, 1286 (Fla. 1st DCA 2004); Ronero v.

State, 805 So. 2d 92, 93-94 (Fla. 2d DCA
2002) (Al tenbernd, J., concurring). The Heggs test
woul d al so render noot all State appeals (or cross-ap-
peals) froma trial court's refusal to assess disputed
poi nts, unless the sentence was a downward departure
under an accurate scoresheet.

The question of where, within the applicable guide-
| i nes range, to set the sentence is within the trial
court's discretion, and use of an accurate scoresheet is
crucial to the proper exercise of that discretion. To
the extent that points totals and pernmitted ranges in-
fluence the exercise of that discretion, the inclusion
of i nproper points on a scoresheet wll be harnful
Regardl ess of the reason for Heggs' use of the coul d-
have-i nposed test, that test should not be used for non-

Heggs nondeparture m scal cul ati ons.
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V. DI RECT APPEAL VERSUS POST- CONVI CTI ON REL| EF

The final issue here is, assum ng the woul d- have-
I nposed test applies on direct appeal, does it also
apply to post-conviction proceedi ngs? And, if so, what
Is the defendant's burden of pleading and proof when
seeking relief in a post-conviction notion? The
harm ess error test for direct appeals does not neces-

sarily apply to post-conviction proceedings. E.g., Hil

v. State, 788 So. 2d 315 (Fla. 1st DCA 2000). However,
I n cases |ike the present case (scoresheet errors and
deficient performance of defense counsel, prosecutor,
and trial court plain on the face of the record; the
I njustice of defendants serving nore prison tine than
t hey shoul d; the general inpossibility of defendants
being able to show anything other than the possibility
of prejudice; a sinple renmedy of resentencing), there is
no valid reason for applying a higher standard in post-
convi ction proceedings -- and every reason not to.

Si nce the sentence in present case was inposed, the
probl em of negoti ated sentences need be only briefly
noted. By definition here, we are dealing with sentences

which are not facially illegal. Plea withdrawal is the
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only renmedy for defendants seeking relief froma negoti -
at ed nondeparture m scal cul ati on sentence. \Wet her
phrased as an involuntary plea claimor an ineffective
assistance claim rule 3.850 is the only avail abl e vehi -
cle. The defendant bears the burden of show ng that, but
for the m sunderstandi ng about his guidelines score, he
woul d not have entered the plea; and, if this is shown,
the renedy is plea wthdrawal, not resent-encing.

| nposed nondeparture m scal cul ati on sentences pres-
ent a different problem There are two avenues for re-
|ief here: rule 3.800(a), which allows trial courts to
correct "an incorrect calculation ... in a sentencing
scoresheet,"” and rule 3.850. Rule 3.850 authorizes the
correction of sentences "inposed in violation of the ..
laws ... of Florida," and it can be used for scoresheet
m scal cul ati ons which require factual determ nations;
rule 3.800(a) is |limted to errors plain on the face of

the record. E.q., Brownlee v. State, 842 So. 2d 903

(Fla. 2d DCA 2003). Rule 3.850 can also be used to raise
an ineffective assistance claim based on counsel's
failure to object to the error.

Until Hunmel v. State, 782 So. 2d 450 (Fla. 1st DCA
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2001), the district courts consistently used the sane
woul d- have-i nposed test used on direct appeal for
nondeparture m scal cul ati on i ssues rai sed under either

post-conviction rule. E.g., Herrmann v. State, 768 So.

2d 511 (Fla. 2d DCA 2000); Bighamyv. State, 761 So. 2d

431 (Fla. 2d DCA 2000). More recent cases have ques-
tioned this symmetry because "[u]nlike direct appeals in
which the State nust prove that an error was harnl ess
beyond a reasonabl e doubt, in postconviction notions the

burden is on the defendant to prove harnful ness ....

Ronero v. State, 805 So. 2d 92, 93 (Fla. 2d DCA
2002) (Al tenbernd, J., concurring).

However, it is not accurate to say the State nust
prove that the error was harm ess in direct appeals.
Al t hough such statenments appear with regularity in the
Fl ori da cases, this Court concluded otherw se in
Goodwi n, when it addressed the provision of CARA which
| nposed on appellants (including defendants) "the burden
of denponstrating that prejudicial error occurred ...."
Sec. 924.051 (7), Fla. Stat. (1996). Goodwi n interpreted

this provision as "a reaffirmati on of the inportant

principle that the defendant bears the burden of denon-
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strating that an error occurred ..., which was preserved
by proper objection.” 751 So. 2d at 544. Noting "[t]he
sol erm obligation of the Court to perform an independent

harm ess error review ..., even when the State has not

argued that the conpl ai ned of error was harnl ess,
Goodwi n sai d:

[ A] burden of persuasion is ill-suited to the
appel | ate process

Revi ew of the record to ascertain whet her
the error is harmess is an essential and crit-
I cal appellate function.... [T]o shift the bur-
den to the defendant would not only be an abdi -
cation of judicial responsibility, but could
| ead to the unjust result of an affirmance of a
convi ction even though the appellate court was
not convi nced beyond a reasonabl e doubt that
the error did not affect the defendant's con-

vi ction.

Id. at 545-46 (citations omtted).

As to the notion that the defendant nust prove
har nf ul ness i n post-conviction proceedi ngs, the basis
for differentiating post-conviction notions fromdirect
appeals is that, "once a conviction has been affirnmed on
direct appeal a presunption of finality and legality

attaches to the conviction and sentence." Goodw n, 751
So. 2d at 546 (citation omtted). The general validity

of this principle is unquestioned. But its application
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to cases like the present one is problematic, for two
reasons: 1) This Court amended rule 3.800(a) in 1986 for
t he express purpose of diverting unpreserved scoresheet
errors fromthe appellate court to the trial court; and
2) all responsible parties -- defense counsel, the pros-
ecutor, the trial judge -- failed to correct the error
at sentencing. Gven these reasons, such differenti al
treatnment is fundanentally unfair.

A. "1 NCORRECT CALCULATI ONS" AND SENTENCES " | MPOSED

I N VI OLATI ON OF THE LAWS OF FLORI DA": RULES
3.800(a) AND 3. 850

In Whitfield v. State, 487 So. 2d 1045 (Fla. 1986),
the Court anended rule 3.800(a) to allow trial courts to
"at any time" correct scoresheet errors. The error in

Witfield was plain on the face of the record,

unpreserved in the trial court, and caused a de facto

departure. Witfield held such errors were fundanental

and correctable on direct appeal. 1d. at 1047. The Court
further asserted:

[A]l'l parties contributed by conm ssion or
om ssion to the error and ... this error was
easily preventable and correctable at the trial
court |evel

: [We place an equal responsibility for
correction of such errors on the prosecutor as
on the defense counsel. This is particularly

56



true where, as here, the prosecutor, as an of-
ficer of the court, prepared and submtted the
erroneous scoresheet which caused the error.
Nei t her counsel served the trial court well. In
order to facilitate the correction of such er-
rors at the trial court |evel, we amend rule
3.800(a) to [add the "incorrect calculation”

| anguage] .

o

Rul e 3.800(a) cannot be used to correct alleged

errors which raise factual issues. Dailey v. State, 488

So. 2d 532 (Fla. 1986). But this limtation "in no way
| essens the ethical and |legal duty of the State and the
trial court to ensure that factual determ nations nade

at sentencing are correct." Mntague v. State, 682 So.

2d 1085, 1089 (Fla. 1996).1%

10 Mont ague al so assert ed:

Al'l persons in prison under a sentence for the com
m ssion of a crime are there because the judicial system
decl ared they did not follow and obey the |law but, to the
contrary, they did an illegal act. Certainly in inposing
t he sanctions of the | aw upon a defendant for illegal
conduct the judicial systemitself nust follow and obey
the |l aw and not inpose an illegal sentence, and, when one
is discovered, the systemshould willingly remedy it. The
purpose of all crimnal justice rules, practices and
procedures is to secure the just determ nation of every
case in accordance with the substantive [aw. VWil e inper-
fect, our crimnal justice system nust provide a remedy to
one in confinement under an illegal sentence. There is no
better objective than to seek to do justice to an inpris-
oned person. Further, as a practical matter, if relief

fromthis obviously illegal sentence is not now given in
this case, the defendant will, and should, be able to
obtain it in other ways, [such as] by an ineffective
assistance claim.... Courts should be both fair and
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Wiitfield did not discuss the issue of correcting

nondeparture m scal cul ati ons under rule 3.800(a); such
I ssues did not arise until the 1988 anmendnents to the

gui delines. Wiitfield provides no express gui dance on

the harm ess error test to be applied to these issues.
Nor did it consider the question of whether defendants
must prove harnful ness when seeking relief under this

rule; when Whitfield canme out, the question of harnful-

ness was determ ned by whether the sentence was a de
facto departure.

But the | anguage from Witfield just quoted, coupled

wth the fact that Wiitfield cane out about the sane

time as Albritton, clearly supports the argunent that

t he woul d- have-i nposed test applies to rule 3.800(a).

The Whitfield anendnent to rule 3.800(a) was designed to

channel the issue of unpreserved (or even preserved)

scoresheet errors back to the trial court, not only

practical and give relief as soon as it is recognized as
due.

Id. (citation omtted); see also Maddox, 760 So. 2d at 98-99.

Maddox believed rule 3.800(b) "should elimnate the problem of
unpreserved sentencing errors raised on direct appeal ...." |d. at
94. However, as the present case illustrates, rule 3.800(b) is not a
panacea. See also A.F.E. v. State, 853 So. 2d 1091 (Fla. 1st DCA
2003); Cote v. State, 841 So. 2d 488 (Fla. 2d DCA 2003).
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because such errors are easily correctable there, but
because the prosecutor and the trial court, as well as

def ense counsel, bear equal responsibility for the er-

ror. The policy foundation of Witfield would be under-
cut if defendants were di sadvantaged by seeking relief
under rule 3.800(a): Wiy shoul der the burden of proving
har nf ul ness under rule 3.800(a) if you can get the nore
favorabl e woul d- have-i nposed test in a direct appeal?
Further, if the defendant bears the burden of prov-
I ng harnful ness under rule 3.800(a), what exactly does
he have to show to get relief froma nondeparture m s-
calculation? Rule 3.800(a) is limted to i ssues which
can be determ ned fromthe record; evidentiary hearings
are not authorized. Miust the defendant, in his notion,
show t he sentence woul d not have been inposed w t hout
t he scoresheet error? In the absence of a record simlar
to that in the hypothetical at the beginning of this
brief, howis this to be done? And, if we say the defen-
dant neets his burden by showi ng the record does not
concl usively prove the sanme sentence woul d have been

| nposed absent the scoresheet error, howis this differ-

ent fromthe harm ess error standard on direct appeal ?
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In either event, the matter is determned fromthe face
of the existing record. As with Goodwin's rejection of
burdens of proof on direct appeal (in which the issue of
harnful ness is also determ ned fromthe face of the
record), inposing burdens of proof in rule 3.800(a)
notions nakes little sense. There is no "proof" here, at
| east not in the evidentiary sense; the only proof in
rule 3.800(a) notions is existing record.

Anyt hi ng but the woul d-have-i nposed test would
effectively render rule 3.800(a) useless for the correc-

tion of nondeparture m scal cul ation issues (as Judge

1 I'n his concurrence in the present case, Judge Altenbernd said
"in the context of a postconviction notion, the defendant should have
the threshold burden to establish that an error was harnful." Ander-
son v. State, 865 So. 2d 640, 643 (Fla. 2d DCA 2004) (Al tenbernd,
C.J., concurring)(enphasis added). It is not clear whether "thresh-
ol d" adds anything significant to the mx here. Is this threshold
established nmerely by showi ng a scoresheet error (which is the
threshold Goodwin requires for direct appeals)? If not, what nore is
required? Since there is no evidentiary hearing, what else can the
def endant do? And what happens when this threshold is nmet? Does the
burden shift to the State to prove harnl essness? How is that to be
done without testinony? The existing record is what it is; if we are
limted to that record, neither side can prove anything el se. Except
in those rare cases in which the trial court states at sentencing

what it would do if it knew the correct guidelines score -- rare
cases indeed, for if the court knew the correct score, we wouldn't
have this problem--, neither side can prove or disprove harnful ness,

in any definitive way, in a rule 3.800(a) proceeding; that is,
nei t her side can prove what the court would have done under a correct
scoresheet. Putting the burden of proof on one side or the other is,
in effect, outcome determ native here.

And, even if the court states at sentencing what it would do
under the correct scoresheet, isn't this the type of "boilerplate
statenment” Giffis expressly disapproved in the departure context?
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Al t enbernd recogni zed, 865 So. 2d at 644, n.1

(Al tenbernd, C J., concurring)). Although Wiitfield did

not consider this problem surely, if it had, it would
not have approved such a rule. In anending rule

3.800(a), Wihitfield did not limt the application of the

rule to scoresheet errors which result in de facto de-

partures. The sanme Court that decided Witfield al so

adopted t he woul d- have-i nposed test for the issue of
departure sentences based on both valid and invalid
reasons. The responsibility for insuring scoresheet
accuracy falls on all three lawers in the trial court
(defense, prosecutor, judge), and the only person who
suffers fromthe m stake is the non-|lawer defendant
(the only trial participant who cannot be expected to
spot the m stake). Inposing on defendants the burden of
proving they were not harmed by the m stakes of everyone
el se is neither rational nor fair.

The sane | ogic should apply under rule 3.850, at
| east with errors such as that is the present case.
There is no nmeani ngful distinction between a sentence
based on "an incorrect calculation in a sentencing

scoresheet” and one "inposed in violation of the | aws of
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Florida"; the laws of Florida require accurate
scor esheets. B. | NEFFECTI VE ASSI STANCE CLAI M5 UNDER
RULE 3. 850

Al t hough there are nunerous district court cases
hol ding an ineffective assistance claimcan be based on
counsel's failure to object to scoresheet errors, al
t he cases Respondent could find reversed the sunmary
deni al of such clains; these cases do not address the
"prejudice" elenment of such clains in any depth. The
cases do say "[Db]ecause the trial judge m ght have im
posed a different sentence based upon a properly cal cu-
| ated scoresheet, the error is not subject to harnless

error analysis," Sommers v. State, 796 So. 2d 608, 610

(Fla. 2d DCA 2001), and "[w] e cannot presune the trial
court woul d have inposed the sane sentence had the
scoresheet errors been brought to its attention." Logan

v. State, 619 So. 2d 350, 351 (Fla. 2d DCA 1993).

To show prejudi ce under Strickl and:

a def endant need not show that counsel's defi -
cient conduct nore |likely than not altered the

outcone .... ... The defendant nust show
that there is a reasonable probability that,
but for counsel's ... errors, the result of the

proceedi ng woul d have been different. A reason-
able probability is a probability sufficient to
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undermi ne confidence in the outcone.
466 U. S. at 693-94 (enphasi s added).

Many cases assert "the test for prejudicial error in
conjunction with a direct appeal is very different from
the test for prejudice in conjunction with a collateral
claimof ineffective assistance":

[ T]he test for prejudice on direct appeal is

trial court error will result in reversal
unl ess the prosecution can prove "beyond a rea-
sonabl e doubt” that the error did not contrib-
ute to the verdict obtained. Conversely, :
prejudice may be found in a collateral proceed-
ing in which ineffective assistance of counsel
Is clainmed only upon a show ng by the defendant
that there is a "reasonable probability" that
counsel's deficient performance affected the
out cone of the proceeding.

Hll v. State, 788 So. 2d 315, 318-19 (Fla. 1st DCA

2001) (citations omtted), receded fromon other grounds,

Sanders v. State, 847 So. 2d 504 (Fla. 1st DCA 2003);

accord, Goodwin, 751 So. 2d at 546.

However, as noted above, Goodw n rejected the use of
burdens of proof or persuasion on direct appeal. 751 So.
2d at 545. As to ineffective assistance clains, cer-
tainly the defendant bears sone burden here; he nust
initiate the proceeding through a proper notion and,

assum ng the claimis not conclusively rebutted by the
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record, he bears the burden of producing proof to sup-
port his claim

But this does not necessarily nmean that, once defi-
cient performance is proven, the prejudice inquiry is to
be determ ned by a different rule than the standard
harm ess error test. Wth sone issues (particularly sone
trial issues), there may be good reason for a different
standard; the public interest in finality, the difficul-
ties in retrying old cases, and the specul ative nature
of any possible prejudice conbine to justify the differ-
ent standard.?' But in cases |like the present one, the
use of a different standard is not justified. Any public
interest in finality is outweighed by the interest
(shared by both the public and defendants) in insuring
def endants are not inprisoned | onger than they should
be. *® The renedy sought (resentencing under a correct
scoresheet) is not unduly burdensone and does not create

any problens of stale or |ost evidence. And, again, it

12 E.g., such issues as failing to request jury instructions on
| esser included offenses so the jury can exercise its pardon pover,
Sanders, 847 So. 2d at 507, or failing to object to the defendant's
bei ng shackled in front of the jury. Mller v. State, 852 So. 2d 904
(Fla. 4th DCA 2003).

13 See Maddox, 760 So. 2d at 98-99; Montague, 682 So. 2d at
1089; Whitfield, 487 So. 2d at 1047.
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w |l generally be inpossible for defendants to prove
anything other than the possibility of prejudice. In
this context, any semantic differences between a "rea-
sonabl e probability that, but for counsel's ... errors,
the result of the proceeding would have been different,"

Strickland, 466 U S. at 694, and "a reasonabl e doubt

[ about] whether the result woul d have been the sane

absent the error," C ccarelli, 531 So. 2d at 131, is

negligi bl e at best.

In Gover v. United States, 531 U. S. 198 (2001), the
Court addressed the prejudice elenent of an ineffective
assi stance cl ai mwhen counsel failed to raise proper
objections to cal cul ati ons under the federal sentencing
guidelines. Rejecting the |ower court's finding that a
i ncrease of 6 to 21 nonths in the sentencing range "was
not significant enough to anmount to prejudice," the
Court asserted:

Aut hority does not suggest that a m ni nal

14 Alternatively, requiring defendants to prove, say, that the
sentence woul d not have been inposed absent the scoresheet error
woul d presumably require themto haul the original sentencing judge
into court to testify on the matter. Aside fromthe potential for
abuse and indignity here, and the real possibility busy trial judges
may not even renmenber the case, sinply ordering resentencing would be
qui cker and easier than trying to determ ne what the sentencing judge
woul d have done under an accurate scoresheet.
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anpunt of additional tine in prison cannot con-
stitute prejudice. Quite to the contrary, our

| uri sprudence suggests that any anpunt of ac-
tual jail time has Sixth Amendnent
significance. ..

: [T] here is no obvious dividing |ine by
whi ch to neasure how nuch | onger a sentence
must be for the increase to constitute substan-
tial prejudice. Indeed, it is not even clear if
the relevant increase is to be neasured in ab-
solute terns or by sone fraction of the total
aut hori zed sentence.... Although the anount by
whi ch a defendant's sentence is increased by a
particul ar decision may be a factor to consider
I n determ ning whet her counsel's performance in
failing to argue the point constitutes ineffec-
tive assistance, under a determ nate system of
constrai ned discretion such as the Sentencing
GQuidelines it cannot serve as a bar to a show
ing of prejudice.... This is not a case where
trial strategies, in retrospect, mght be crit-
i cized for leading to a harsher sentence. Here
we consider the sentencing cal culation itself,
a calculation resulting froma ruling which, if
it had been error, would have been correctable
on appeal. W express no opinion on the ulti-
mate nerits of A over's claimbecause the ques-
tion of deficient performance is not before us,
but it is clear that prejudice flowed fromthe
asserted error in sentencing.

Id. at 202-04 (enphasis added)(citations omtted).
The post-d over cases assert "the reasonabl e proba-

bility of any increase in [defendant's] sentence woul d

establish prejudice.” United States v. Mick, 347 F.3d

533, 540 (3d Cir. 2003); United States v. Ruzzano, 247

F.3d 688, 697 (7th Cir. 2001).
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d over recogni zes that even relatively mnor score-
sheet errors may be prejudicial in a guidelines schene
i n which sentencing judges have full discretion to im
pose sentences within a determ nate range. A coul d-have
| nposed test is clearly inappropriate here, as is a test
that requires the defendant to prove the sentence woul d
have been different under an accurate scoresheet. A
reasonabl e probability is all that need be shown.

C. CONCLUSI ON

In cases |like the present case, the woul d-have-
| nposed test is the proper test for post-conviction
proceedi ngs, under either rule 3.800(a) or rule 3.850.

Respondent filed a rule 3.850 notion but he did not
frame the sentencing issue as an ineffective assistance
claim Assuming there is sone difference in the preju-
di ce standard between rule 3.800(a) and rule 3.850, this
Court should treat Respondent's notion as having been
filed under the rule with the nost favorabl e standard.
"[ Post-conviction] notions filed by prisoners pro se
shoul d not be scrutinized for technical niceties, since
a prisoner is alnost always unskilled in the | aw and

cannot be held to a high standard of pleading.... [A]s a
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matter of pleading, such notions should be treated with

l'iberality ...." Ashley v. State, 158 So. 2d 530,

531 (Fla. 2d DCA 1964). This Court has al so recogni zed
that ineffective assistance clains may be raised on
direct appeal, even if unpreserved, if "the ineffective-
ness i s apparent on the face of the record and it would
be a waste of judicial resources to require the trial

court to address the issue." Blanco v. Wi nwight, 507

So. 2d 1377, 1384 (Fla. 1987). The ineffectiveness is
apparent here, and denyi ng Respondent relief because of
sone technical pleading requirenent would be grossly
unfair, particularly since both the prosecutor and the
sentencing court also failed to fulfill their duty to

I nsure scoresheet accuracy. "In the interest of justice,
the court may grant any relief to which any party is
entitled." Fla. R App. P. 9.140(h). "If a party seeks
an i nproper renedy, the cause shall be treated as if the
proper renedy had been sought ...." Fla. R App. P
9.040(c); see also Art. V, sec. 2(a), Fla. Const. ("no
cause shall be dism ssed because an inproper renedy has
been sought.").

Respondent was sentenced to 90 nonths inprisonnent
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under a scoresheet showi ng a recommended sentence of 109
nont hs and a permtted range of 81.75-136.25 nonths. All
now admt the correct reconmended sentence is 92 nonths
and the permitted range is 69-115 nonths. Instead of the
sentence near the bottom of the guidelines, Respondent
has a sentence near the top. If we do this as a matter
of percentages and assune the trial court would have
sentenced Respondent at about the sane |evel of the
correct permtted range, he would have been sentenced to
about 77 nonths. OF course, it is possible the court
felt 90 nonths was appropriate regardl ess of the guide-
| ines score. But there is nothing in the existing record
to support such speculation. Sinple justice requires
nore than such specul ati on.

The trial court erred in sumarily denyi ng Respon-
dent's notion.

CONCLUSI ON

The deci si on under review should be approved.

69



CERTI FI CATE OF SERVI CE

| certify that a copy has been nmailed to Ronal d
Napol i t ano, Concourse Center #4, Suite 200, 3507 E.
Frontage Rd., Tanpa, FL 33607, (813) 287-7900, on this _
____day of April , 2004.

CERTI FI CATI ON OF FONT SI ZE

| hereby certify that this docunment was generated by
conputer wusing Wrdperfect 5.1 format with Courier 12
Poi nt Font.

Respectfully submtted,

JAMES MARI ON MOORIVAN RI CHARD J. SANDERS

Publ i ¢ Def ender Assi st ant Public Defender
Tenth Judicial Circuit FIl ori da Bar Number
0394701

(863) 534-4200 P. O Box 9000 - Drawer
PD

Bartow, FL 33831

Irjs

70



