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PRELI M NARY STATEMENT

The instant appeal arises from the trial court’s
denial of the Appellant, M. Jones’s Mdtion for Post-
Conviction Relief. This is a capital proceeding. The
record on appeal consists of six volunes, which wll be
referenced by the use of ronman nunerals. Ref erences to
page nunbers in the record wll be designated as “FR
followed by the appropriate page nunber. The hearing
transcripts are not in chronological or nunerical order.
Vol unme VI contains the first day of testinony, Volune |V a
continuation of the first day of testinony, and Volunme V
contains the transcripts of the second day of testinony.
The parties are the Appellant, M. Jones, who wll be
referred to as the Appellant or M. Jones and the Appellee,
the State of Florida, who wll be referred to as the
“State”.

STATEMENT OF THE CASE

On March 18, 1993, the Appellant, Marvin Jones, was
indicted for the First-Degree Mirder of Mnique Stow and
the Attenpted First-Degree Murder of Ezra Stow on March 3,
1993. (1, R7-9) M. Jones was convicted of both offenses,
as charged, by a jury and a sentence of death as to count 1
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and a sentence of life in prison as to count 2 were
i nposed on May 31, 1994.(1, R126)

M. Jones sought direct appellate relief from this

court, which affirnmed the judgnent and sentence on Decenber

26, 1996 in an opinion cited at Jones v. State, 690 So. 2d

568 (Fla. 1996). The United States Suprene Court denied

certiorari review on October 6, 1997. See, Jones V.

Florida, 522 U S. 880, 118 S. . 205, 139 L.Ed. 2d 141
(1997).

M. Jones was appointed counsel through the attorney
registry to represent him in hi s post-conviction
proceedi ngs on Septenber 1, 1998.(1,R17-18) The Ofice of
Capital Collateral Counsel for the Northern Region ("CCG
NR') filed a shell Mtion for Post-Conviction Relief on
behal f of M. Jones on Septenber 17, 1998 due to the late
appoi ntnment of registry counsel in relation to the one-year
deadl i ne and had sought w thdrawal from the representation
of M. Jones.(l,R19-59;111,R532) Counsel for M. Jones
filed his Notice of Appearance on Decenber 28, 1998.
(I,R67;111,R531-532)

On Decenber 3, 2001, defense counsel filed a Notice of
Intention to Interview Jurors, wherein counsel advised the
court that he had reason to believe that inproper juror
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conduct may have occurred based upon certain clains made in
the Motion for New Trial and Anmended Mdtion for New Tri al
and the content of juror interview reported in the Florida
Times Union on March 12, 1995. (1, R100-107) The State filed
their witten objection to any juror interviews on Decenber
10, 2001. (I, R108-118) The trial court denied the
defendant’s request on March 25, 2002.(l,R120-121) The
trial court filed a nore detailed Menorandum on Ruling on
Defendant’s Notice of Intention to Interview Jurors on June
3, 2002.(1, R216-223)

An Anmended Mdtion for Post-Conviction Relief was filed
on April 29, 2002 (1,R126-200;11,R201-215). The Modtion for
Post - Conviction Relief alleged 23 grounds upon which relief
should be granted. The State filed their response on June
13, 2002. (I'l,R226-274) The State conceded that an
evidentiary hearing was necessary on Goundsl, 13, 14, 15.
(I'l,R226-274;111,R552) The State requested sunmary deni al
on all remaining grounds. Followng a Huff hearing on
August 9, 2002 (Il1,R559-600;1V R601-619),the trial court
entered an order granting an evidentiary hearing on grounds
1,3,4,5,6,7,9, 10, 11, 12, 13, 14, 15, 16, and 21. (11, R356-358)
The remai ni ng grounds (2, 8,17, 18,19, 20, 22, and 23) woul d be
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ruled on without a hearing. (I1,R358;111, R575)

On August 23, 2002, a Supplenent to the Anmended Mdtion
for Post-Conviction Relief was filed. (I, R345-355) The
Suppl enent addressed the then-recent holding of the United

States Suprene Court in Rng v. Arizona, 122 S . C. 2428

(2002). The State response was filed on Septenber 12, 2002.
(11, R362-400; |11, R401-405).

An evidentiary hearing was conducted from Cctober 21
t hrough OCctober 23, 2002.(1V,V,and VI) A summary of the
testinony from the hearing wll be presented in the
Statenent of the Facts. At the onset of the hearing the
State agreed to stipulate that a mtigating factor present
in this case was the courteous and at all tines maintained
favorabl e and positive courtroom behavi or and never, at any
time, acted in such any way that woul d have offended the
victims famly.(VlI, RO92- 993)

M. Jones’s witten closing argunent was submitted to
the trial court on Decenber 11, 2003. (111, R412-427)

The trial court issued an order on January 23, 2004
denying the Anmended Mdtion for Post-Conviction Relief.
(I'11,R428-471) The trial court found that on each of the
fourteen grounds claimng ineffective assistance of counsel
no relief should be granted(1,3,5,6,9, 10,11, 12,13, 14, 15) or
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that the claim was procedurally barred(grounds 4,7,10,)
The trial court denied ground 2 for the reasons set forth
previously when the notion to interview jurors was deni ed.
(I'1'1,R434) The trial court found he was w thout authority
to address ground 8. (111,R442) Gound 22 was denied for
lack of evidence. (IIl,R 459) Gound 23, a claim of
cunul ative error was denied based upon the reasons set
forth for denying the individual grounds. (I11,R459) The
Suppl emental Grounds arising from the application of Ring
and Apprendi were denied based wupon rulings from this
Court. (111, R460)

A tinely Notice of Appeal was filed on February 20,
2004. (111,R472-506)

STATEMENT OF THE FACTS

Attorney Frank Tassone testified that he has practiced
law since 1973 in the State of Florida.(VlI,R996) He worked
as an Assistant State Attorney from 1973 through 1980.
(VI,R997) He then worked as a director for FDLE from 1980
t hrough 1982. (VI,R997) In 1982 he entered private practice.
He was appointed to represent M. Jones in 1993.(VlI, RO97-
998) His private practice was approximately 50% cri m nal
and 50% civil. (VI,R999) As of 1993, M. Tassone had been
responsi ble for 10-15 first-degree nurder cases as a

5



defense attorney, of which approxinmately 50% were death
penalty cases.(Vl, R999) O those 15 total cases, maybe 5
had gone to trial. (VI,R1001) M. Tassone generally worked
al one on these cases and never had the opportunity to work
as co-counsel with an experienced defense death penalty
attorney. (VI,R1003) M. Tassone could not recall if he had
attended avai |l abl e deat h penal ty training for
attor neys. (Vl, RLO04)

M. Tassone agreed that he would normally retain the
records from a capital case in his office.(Vl, RLO06) On
March 21, 1994 a fire in his office destroyed the files and
records relating to M. Jones.(Vl,R1008) Al'l  notes,
correspondence, research, and investigative docunents and
notes were destroyed. (VI, RL008-10) The lack of any
docunents relating to his representation of M. Jones nade
it difficult for him to testify at this proceeding.
(VI , R1010)

M. Tassone testified that he believed that he had the
Fl orida Public Defender Manual on Trying Capital Cases in
Florida in 1994.(VlI,R1011) He acknow edged that a |I|arge
section of that manual was dedicated to jury instructions
and that it was crucial in a capital case to preserve | egal
i ssues, including issues which have had adverse rulings in
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the past.(VlI,R1011) M. Tassone believed that a defense
| awyer’s responsibility was to preserve any issue adverse
to his client despite adverse rulings on the same issue by
an appel late court. (Vl, RL012)

M. Tassone also agreed that a defense |awer’s job
was to try to mtigate or attack the weight of the
aggravating factors and to try to raise a reasonable doubt
in the mnds of the jurors as to the existence of the
aggravating factors.(Vl,RL058-59) The defense |awer also
has an obligation to present evidence establishing a
mtigating factor.(Vl,R1059) The defense |awer nust also
convince the judge and jury to give the mtigating
ci rcunstances great weight.(Vl,RL060) For exanpl e, a
W tness who testifies that the defendant is a good brother
is nore effective if exanples of conduct and the basis for
that claimare testified to.(VlI, RL0O61)

In Gound X of the Anended Mdtion for Post-Conviction
Relief the claimfor relief was predicated upon the giving
of a defective jury instruction which M. Jones asserted
i nproperly shifted the burden of proof to the defendant in
establ i shing mtigating ci rcunst ances. (VI, R1012) M.
Tassone did not believe that he had asked for any jury
instruction to clarify the burden of proof and had not
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objected to the standard instruction.(Vl,R1012) He could
not recall if he was famliar with the recomendation in
the Defending Capital Cases Manuel that supplenentary
special jury instructions should be requested. (VI,Rl015-
16) He did not ask for any special instructions.
(VI , R1016)

Although claimng to have studied and to being

famliar with Caldwell v. Mssissippi, M. Tassone could

not provide either the facts or a summary of the hol di ng of
that case at the time of his testinony.(Vl,R1013) Wen
def ense counsel explained that Caldwell held that it was
i nproper to minimze or denigrate the role of the jury in
capital cases, M. Tassone agreed with that summary.
(VI,R1013) M. Tassone could not recall if he was fanmliar
with the defense bar <challenges to the Florida jury
instructions under Caldwell and as outlined in the
Defending Capital Cases Mnual in existence in 1993
(VI,R1013-14) M. Tassone did not believe that he pursued
any challenges to the jury instructions under Caldwell,
even though Caldwell had been issued in 1985. (VI, R1014)

M . Tassone agreed that one aggravator relied upon by
the State, which the jury was instructed on, was the prior
viol ent felony aggravating factor.(Vl,R1016) It was based
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upon the simultaneous attenpted first-degree nurder charge
of M. Stow (VI,R1016A) M. Jones had no prior record save
t hat contenporaneous conviction.(Vl,R1016A) M. Tassone
filed no objection use of a contenporaneous felony as an
aggravating factor, acknow edging a ruling fromthe Fl orida
Suprene Court wupholding that wuse of a contenporaneous
conviction for use as a prior violent felony.(VlI, RLO16A)

M. Tassone acknowl edged that the jury was also
instructed that M. Jones had no significant crimnal
hi story. (Vl, RL018) He acknow edged that it would Dbe
confusing for a jury to hear that a prior violent felony
could serve as an aggravator and that no prior record could
serve as a mtigating factor, but did not ask for a speci al
jury instruction to «clarify that the contenporaneous
conviction could not rebut the no significant crimnal
history mtigating factor.(VI, RL019)

The aggravating factor of cold, calculated, and
preneditated (CCP) was presented to the jury in this case.
(VI,R1020) After penalty phase, but before sentencing, the
jury instruction for CCP was found unconstitutional by this
Court.(Vl,R1021) M. Tassone acknow edged that the heinous,
atrocious, and cruel(HAC) instruction had been found
unconstitutional prior to M. Jones’s trial.(Vl,R1021) M.
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Jones took no action to seek any relief due to the fact
that an unconstitutional jury instruction had been given.
The aggravating factor of pecuniary gain was also
presented in this case.(VlI,R1022) M. Tassone stated that
he would have nmade an effort to be famliar wth the
Florida Suprene Court case law as to what was required in
order to support a finding of pecuniary gain.(Vl,RL022)
M. Tassone believed that in 1994 pecuniary gain had to be
sone type of a necessary and unequivocal step in the course
of commtting the crinme in order to be applied as an
aggravator.(Vl,R1023) M. Tassone agreed that if property
was taken as an afterthought, the pecuniary gain aggravator
woul d not apply.(VI,R1024) In this case the standard jury
instruction was given and M. Tassone did not request a
special instruction that would have further explained the
after thought aspect of the application of the pecuniary
gain aggravator to the jury.(Vl,RL024-25) M. Jones was not
charged with any wunderlying felonies such as robbery or
burglary. (VlI,R1027) The jury was not instructed on felony
mur der. (VlI, R1028) M. Tassone acknow edged that an attorney
must be prepared to conbat and rebut aggravating factors.
(VI,R1029) M. Tassone believed that if the jury rejected a
claimof self-defense, that his theory as to the cause of
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the crine was that it arose out of anger as a result of
difficulties with the car and that the paperwork relating
to the car was taken as an afterthought.(Vl,R1032) The
state’s theory was that the crime occurred in order to take
property (the car).(VlI,R1034) M. Tassone acknow edged t hat
he failed to argue his theory of the penalty phase defense
to the jury. (Vl, RL035)

Ground 9 alleged that victiminpact evidence had been
i nperm ssibly presented to the jury during penalty phase.
(VI,R1036) M. Tassone did not recall objecting to the
victim inpact evidence and could not dispute the contents
of the notion.(VI,R1037) M. Tassone stated that he in 1993
he was aware of victim inpact evidence, but was unaware of
any jury instructions to address this evidence. (Vl,RL037)
M. Tassone requested no jury instruction as to the limted
adm ssibility of wvictim inpact evidence.(Vl,R1039) M.
Tassone acknow edged that he was concerned about victim
i npact, even to the point that he filed a notion for new
trial and cited to concerns that the jury was inpacted to
the point that new trial was warranted.(Vl,Rl154) M.
Tassone did not ever recall making this argunent in any
ot her case.(VI,R1154) Not only did one witness testify, but
anot her brought a picture of the deceased victimto court
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and the jury was continually taken past the deceased
victims famly and the surviving victim(VlI, RL154)

In Gound 13 of the Amended Mdtion for Post-Conviction
Relief M. Jones alleged that M. Tassone had failed to
properly investigate nental health issues.(Vl,R1042) M.
Tassone had retained Dr. MIller as a confidential expert
and had received a copy of his report in 1993. (VI, RL042- 46)
M. Tassone chose Dr. MI|ler because he wanted to rul e out
any issues of conpetency or insanity.(Vl,R1048) He was
famliar with Dr. MIller and they had previously worked
together. Dr. MIler evaluated M. Jones and reported as to
his conpetency to stand trial and his sanity at the tinme of
t he of fense. (VI, RL0O50)

M. Tassone could not recall if he utilized Dr. Mller
as a nental health expert for mtigation purposes.
(VI,R1050) Due to his notes having been destroyed in the
office fire, M. Tassone had nothing to refer to. (Vl,RL050)
He could not recall ever neeting with Dr. MIller to have
penalty phase/mtigation conversations, but if he followed
his pattern, M. Tassone woul d have done that.(Vl, RL051)

M. Tassone did not request Dr. Mller to talk wth
famly nenbers of M. Jones in order to develop mtigation.
(VI,R1052) Dr. MIller was not called as a mtigation
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Wi tness, despite the fact that his report contained a
number of non-statutory mtigating circunstances. (Vl, RL052)
For exanple, the report stated that M. Jones suffers from
a conpul si ve personal ity di sor der whi ch requires
predictability in hi s envi r onnent and whi ch was
significantly lacking at the tinme of the offense. M.
Tassone acknow edged this mtigating psychol ogical factor
could have been used to rebut the CCP aggravator and the
“Dr. Jekyll /M. Hyde” features of the crine.(Vl, RLO55-56)
This would have been especially critical given the great
wei ght usually assigned to the CCP aggravator. (Vl, RL1145)
Dr. Mller’s report contained information which could have
been used to conmbat what the judge believed to be
deliberate planning to support the CCP aggravating
ci rcunst ance. (VI , R1145) M. Tassone agreed that Dr.
MIller's report would have been hel pful nmitigation evidence
and was fairly inportant.(Vl,R1145;1150) Dr. Mller’s
report was also critical because it presented unbiased
evidence of mtigating factors.(Vl,R1146) There was not hi ng
damaging to M. Jones or his case contained in Dr. Mller’s
report that would have been necessary to shield from the
jury. (W, RL146- 47)
The report al so contained facts about the effect of
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the crime on M. Jones, including depression which required
medi cation and the loss of 40 pounds.(VI,R1057) This
evi dence of renorse was not presented to the jury as a non-
statutory mtigating circunstance.(Vl,RL0O57A) M. Tassone
believed that M. Jones was renorseful.(Vl, RLO74)

Dr. MIller was avail able and could have been called as
a wtness. (Vl, RLO57A)

Ground 15 alleged that M. Tassone was ineffective in
failing to call a nunber of wtnesses in mtigation.
(VI, RL062) M. Tassone could not personally recall speaking
to any of the lay witnesses in detail about their testinony
or having an investigator do so and he had no notes to
refresh his nmenory.(Vl, RL062-64) He generally does talk to
W t nesses. (VI,R1063) M. Tassone did not recall talKking
with the famly in this case. M. Tasone did not recall
presenting such testinony to the court. Neither did M.
Tassone recall presenting M. Jones’s acadenmic record, his
nmusi cal ability, and | eader ship qualities to t he
court.(Vl,R1065) M. Tassone did not recall presenting in
mtigation t hat M. Jones had been a good
nei ghbor. (VlI, R1066) This was a case where sonmeone with a
very positive background acted in a very atypical
manner . ( VI, RL068)
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M. Tassone couldn't really recall exactly who he
called as a wtness in the penalty phase.(V,R896) The
decisions on who to call were made after speaking with M.
Jones. (V,R896) M. Tassone knew he spoke to M. Jones’
wife, but wasn’'t sure if he talked with his parents or not.
(V,R896) He did introduce M. Jones’ naval records, which
establi shed an exenplary naval career.(V,R897) M. Tasssone
did not believe that the State had genuinely attacked the
home life, growing up life, or naval career.(V, R898) Sone
of the evidence would have been cunul ative.(V,R893) He felt
the jury was aware that this was a good nman with a good
fam ly. (V, RO00)

M. Tassone believed that M. Jones was under stress
in his life at the tine of the crine.(VlI,R1L067) Financi al
stress and stress transitioning from the mlitary to
civilian life were present. (Vl, R1067) The financi al
circunstances resulted in a separation from his wfe.
(VI, R1070) He was having significant problenms with M. Stow
as a result of the car sale, whereby the car was having
signi ficant nmechanical problens and M. Stow was denmandi ng
to be paid.(VlI,RL072) |Issues about the |evel of respect
that M. Stow displayed to M. Jones were al so present.
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(VI,R1072) M. Tassone agreed that stresses mnake people
nore prone to act out in anger.(Vl,RL073)

M. Tassone believed that M. Jones had been a nodel
inmate during pretrial incarceration.(Vl,RL075) He found
him to be one of the npbst cooperative clients he had
represented. (VI, R1074) He conducted hinmself wth great
dignity and proper decorum throughout al | court
proceedi ngs. (VI, R1075) This type of behavior should have
been presented as a mtigating circunstance. (VI, RLO75) M.
Tassone also believed that M. Jones would adapt well to
prison |life and mintain good Dbehavior in prison.
(VI,R1076) This could also be considered a mtigating
ci rcunstance. (VlI, RLO76) M. Tassone voiced his opinion that
he didn't think that this mtigation was that inportant,
but admtted that it could be inportant to a judge or jury.
(VI , RL155- 56)

Ground 6 addressed the CCP findings in the sentencing
order.(Vl,RL085) The trial court had found that the crines
were carefully planned and not |apses in the defendant’s
usual personality and behavior.(Vl,R1086) M. Tassone
believed just the contrary was true.(Vl,RL086) The judge
noted the lack of nental health testinony to explain the
contrast between the crines and the regular personality of
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M. Jones. (VlI,R1088) M. Tassone acknow edged that a nental
heal th professional such as Dr. MIler could have provi ded
testi nony about these factors and have provided insight in
the mental state of M. Jones at the tine of the offense.
(VI,R1089) Dr. MIler was not called as a witness to rebut
the nmental aspects of the aggravating circunstance of CCP
and was not called to offer nmental health testinony in
mtigation.(Vl,R1091) M. Tassone believed that he got in
the mtigation he needed to through famly wtnesses.
(VI,R1124) He did acknow edge that there was nmuch nore to
M. Jones that just a good famly man, a good mlitary nman,
and a good husband. (V, RO07)

M. Tassone sonetinmes sought coverage from another
attorney for routine court hearings in the case. (Vl, RL083)
He was, however, solely responsible for the case and did
not have co-counsel.(VI,R1083) He believed that this was
difficult and felt at |least two attorneys should al ways be
appointed in death cases due to the trenendous anount of
work and to act as back-up to catch potential things that
are mssed.(VI,R1083) M. Tassone also felt that two
attorneys were necessary in cases such as this where the
defense at trial (here, self-defense) is rejected by the
jury during guilt phase and a second defense nust then be
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used duri ng penal ty phase to conbat aggravati ng
circunstances which is in contradiction to the guilt phase
defense. (VI,R1143) M. Tassone did use the services of a
private i nvestigator, M. Mncreif.(Vl,RL092)

The issue of whether the bathroom door inside the car
deal ership opened inward or outward was a great source of
discrepancy in this case and the discrepancy posed a
significant problem (VI,R1092;1097) M. Jones believed that
t he bathroom door opened in one direction when it in fact
opened in the other. (VI,R1093) This was significant because
it did not corroborate M. Jones.(VlI,R1098) M. Jones had
testified that after an altercation that resulted in the
shooting of M. Stow, he felt ill and had stunbled down the
hall to the bathroom (V,R892) A novenent startled him and
the gun went of f, killing Monique Stow in the
bat hr oom (V, R893) At trial the issue of how the door
opened was t he subj ect of significant time and
attention. (V,R905) A nodel of t he trailer was
introduced. (V,R905) A life-sized door and franme was
attenpted to be introduced by the state.(V,R905) The
prosecutor used the jury room door as a denonstration.
(V, RO08) The view ng of the excluded nodel door was the
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subject of a new trial notion.(V,R905) There was di scussion
with M. Jones about the difference and review of sone
phot ographs that were of poor quality as to this question.
(VI,R1094) No one ever had M. Jones transported to the
crinme scene to view the door. (VI,R1094) On the other hand,
M. Tassone did view the crinme scene, viewed photographs
fromdi scovery, and read all the police reports. (V,R891)

State’s Exhibit 1, “San Pablo Mtors”, depicted the
door. (VI,R1095) M. Tassone could not recall when he first
viewed the exhibit.(Vl,RL095) M. Jones probably saw it for
the first time at trial.(Vl, RLO90)

M. Tassone went over M. Jones’s testinmobny with him
(VI,R1090) He did not specifically recall dealing with M.
Jones and preparing himto deal with physical evidence that
would be in direct conflict wth physical evidence.
(VI,R1090) He did not, during his direct exam take the
i ssue head on as anticipatory rebuttal, but left M. Jones
to deal with cross.(VlI,R1098) M. Tassone acknow edged t hat
he could not have encouraged M. Jones to change his
testinony or lie.(VlI,R1105)

Gound 16 alleged five instances of prosecutorial
m sconduct that occurred in the penalty phase. (Vl,R1100)
M . Tassone did not have a specific recollection of the
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actual conments nade by the prosecutor, but agreed that
those set forth in the notion should have been objected to
or he wasn’'t sure if an objection should have been made.
(VI, RLO0OA-01) After reviewwng the closing argunent, M.
Tassone opined that he wasn't sure if the prosecutor had
attenpted to argue a nonstatutory aggravating factor to the
jury.(Vl,R1164) It this was done, he should have objected
and noved for a mstrial.(VI,RL164) He didn't think there
was anything inproper, so he didn't object.(VlI,R1165) M.
Tassone acknow edged that the state argued the avoid arrest
aggravator to the jury, which had been excluded by the
court.(Vl,R1165) M. Tassone admtted he should have
objected and failed to do so.(VlI,R1165) M. Tassone agreed
that the prosecutor inproperly argued that but for the
actions of the second victim tw persons would have been
killed, but again failed to object.(Vl,Rl166) Subsection D
al l eged that the prosecutor inproperly argued facts not in
evidence relating to M. Jones’s credibility and character.
(VI,R1166) M. Tassone didn't think this argunent was
i nproper, but admtted the safer course would have been to
obj ect. (VI,R1166) M. Tassone adnmtted he should have
objected to the prosecutor’s argunent that M. Jones fail ed
to take any action to aid the victins.(Vl,RL167)

20



Lee Houston, a resident of Georgia, grew up with M.
Jones. (1V,R627) M. Houston finished high school, served in
the mlitary, and becane an avi ation engineer.(lV, R626) He
and M. Jones net in sixth grade in band.(IV,R627) They
remai ned friends through high school and kept in contact
after high school with occasional visits.(lV, R628)

M. Houston described M. Jones as a good student and
a good nusician.(lV,R629) He was very responsible and
happy, holding |eadership roles in the band.(I1V,R629) In
hi gh school he was a band section |eader, a position of
great responsibility.(IV,R631) In his neighborhood M.
Jones was a good neighbor. (1V,R633) In their community M.
Jones got along with everybody and did not engage in
crimnal behavior.(VI,R633) He had a very good reputation
in the community for peaceful ness and hunor. (IV,R634) M.
Jones was the kind of friend who kept M. Houston out of
trouble several tines.(1V,R631) For exanple, when the two
were teenagers M. Jones broke up a fight that erupted
bet ween M. Houston and three other boys.(1V, R632)

M. Houston was aware of the crimnal charges M.
Jones had been convicted of. This incident was conpletely
out of character for him(IV,R635) No one in their
comruni ty coul d believe what had happened. (1V, R636)
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M. Robert Walker grew up in Georgia with M. Jones as
well.(1V,R637) He was in the band with M. Jones and M.
Houston. (1V, R638) He currently works with autistic children
and coaches junior high athletics.(lV,R638-39) M. Jones
was |ike a brother to him(1V, R649)

M. Walker grew up knowing the Jones famly and
playing with M. Jones.(IV,R641) They cooked together and
pl ayed sports together as children.(IV,R642) M. Jones was
good with his peers, who often came to him for advice.
(I'V,R642) M. Walker observed that M. Jones was always
respectful to his parents, siblings, and adults.(IV, R644)
He enjoyed a close relationship with his famly.(1V, R644)
M. Jones was not selfish and often helped his younger
siblings with chores and honmework. (1V, R645)

M. Wl ker knew that M. Jones was a good student and
an acconplished mnusician. (1V, R646) He hel d | eadership roles
in the band. (1V, R648)

M. Jones was the type of person who would go out of
his way to help friends and neighbors.(lV,R648) He was
al ways available to his friends to talk about problens.
(I1'V,R649) M. Jones was |evel headed and would often ward
off trouble.(1V,R650) M. Wil ker never knew M. Jones to be
vi ol ent or engage in anti-social activity. (IV, R651)
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M. Walker was aware of M. Jones’s convictions.
(1'V,R652) He found this to be totally out of character.
(I'V,R652) M. Wal ker testified very broadly at the original
trial.(lV, R654)

Porsha Hernandez grew up in Georgia with M. Jones.
(I'V,R688) She is currently married with a son and teaches
m ddl e school math.(1V, R686-688) They renmi ned good friends
even after both married.(1V,R6859) M. Jones was a good
st udent, a good musi ci an, a jokester, and very
lighthearted. (1V,R660) He was very objective in enotional
situations. (l1V,R661) M. Jones was soneone people viewed as
a | eader and wanted to be around. (IV, R662)

M's. Hernandez never knew of M. Jones behaving in a
viol ent of anti-social manner.(lV, R663) She was aware of
the current convictions and found them inpossible to
believe.(l1V,R664) Ms. Hernandez has visited M. Jones
since his incarceration.(lV,R666) M. Jones was very upset
and depressed about what had happened.(lV, R668) Ms.
Her nandez was very concerned for him and thought he m ght
harm hinself.(1V,R668) He has expressed great renorse to
her. (1V, R670)

No one contacted Ms. Hernandez during the first
trial.(lV,R668) She woul d have been very willing to testify
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for him(lV, R667)

Ms. RD Jones Harris is currently a teacher in
Fernandi na Beach, where she resides with her husband and
children. (1V,R673) Ms. Harris is M. Jones’ younger
sister.(lV,R674) She and M. Jones got along very well as
children.(1V,R674) As they got older, M. Jones took her
under his wing and becane her role nodel.(lV,R675) M.
Jones was a good student who never got into trouble.
(I'V,R676) He was very good in the band. (1V, R677)

M. Jones was a very good brother to the younger boys.
(I1'V,R677) He would always | ook after them and include them
i n nei ghborhood ganes. (IV,R677) M. Jones was a good son
and obedient.(I1V,R678) He was respectful and polite.
(1V, R678)

M. Jones was well-liked in the neighborhood.
(I'V,R679) He was a good friend.(lIV,R679) M. Jones often
hel ped other in the neighborhood. (IV,R680) He would give
noney to friends or a place to stay.(lV, R680)

M. Jones had the reputation for being peaceful.
(I'V,R681) He did not engage in crimnal or anti-social
behavi or. (1V, R681)

Since his arrest, Ms. Harris has visited M. Jones.
(1'V, R682) She was conpl etely shocked by what happened and
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couldn’t believe it.(l1V,R682) Ms. Harris noted that
followwng the crime, M. Jones lost weight, was very
depressed and conpletely changed.(lIV,R683) He expressed
renorse for what happened. (1V, R684)

Alton Jones went to college on a football schol arship,
pl ayed professional football, conpleted the police acadeny,
and is now a police officer in Atlanta.(lV,R689) M. Jones
is his older brother. (I1V,R691) M. Jones was his best
friend while growmng up.(lV,R692) M. Jones is eight years
ol der than Alton, but he always took Alton with him and
made sure he got to play.(1V,R692) He helped himwth his
chores and honmework. (I1V,R693) M. Jones gave him nusic
| essons. (1V,R696) M. Jones continued a close relationship
with Alton after he joined the Navy. (1V,R693) M. Jones
taught Alton to drive while he was on |eave.(IV,R693) M.
Jones would cone to his football games when he could.
(I'V,R696) Alton respected M. Jones a great deal and still
had great respect for him(1V, R694)

Alton testified that M. Jones was a good son, very
respectful and hel pful.(1V,R694) He did not raise his voice
in the househol d. (1V, R694)

M. Jones had many friends in the comunity.(lV, R697)
He was very hel pful.(1V,R697) He was very |oyal and stuck
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by his friends. (I1V,R698) M. Jones had a good reputation in
the community, was |ooked up to, and was viewed as a
peaceful man. (1V, R700)

Al'ton could not believe it when he |earned that M.
Jones was in jail.(lV,R701) Alton described M. Jones as
depressed, he didn’t |ook the sanme, and his denmeanor was
greatly changed. (1V,R703) M. Jones was very sorry for what
had happened. (1V,R703) Alton and M. Jones correspond in
witing all the time and visit several tines a year
(1V, R704)

Alton did testify at the first penalty phase, with his
testinony |asting three pages. (1V, R704)

Arthur Jones is M. Jones’ father.(1V,R728) After
living in New York, he and his wife noved their famly back
to Georgia to be safer.(lV,R723) In Multrie, Georgia, he
worked as a garnent cutter, a bail bondsman, and ran a
grocery store.(1V,R723) Ms. Jones worked at the hospital
(1V, R729)

Arthur felt that M. Jones was a great son.(lV,R739)
He was always obedient.(1V,R739) M. Jones was the second
ol dest child.(1V,R739) He was a role nodel for the younger

children. (1V,R731) He was a good brother.(lV, R732)
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M. Jones was a good nusician and a good student.
(I'V,R732) He was well-liked in the neighborhood. (IV, R733)
He was generous. (1V, R733)

Arthur Jones was shocked when he heard what had
happened. (I V,R734) It was so unlike M. Jones.(1V,R735) He
went to see M. Jones shortly after the incident.(IV,R736)
M. Jones told him the shooting was an accident, the gun
had gone off when he was startled by the noise.(IV,R737)
M. Jones got ill and threw up when talking abut it.
(I'V,R737) M. Jones was all broken up talking about it.
(I'V,R737) Arthur thought his son was depressed, he shook
and | ost weight.(IV, R738)

Arthur Jones testified at the first penalty phase and
his testinony covered three pages of transcript. (lV, R740)

Mabel Jones is the nother of M. Jones.(1V,R742) M.
Jones was five years old when the famly noved from New
York to Georgia. (IV,R744)

Ms. Jones described her son as very outgoing.
(I1'V,R745) Everyone loved him(IV,R745) She was very proud
of his acconplishnments in school and band. (1V, R746) M .
Jones was never a problem was respectful and obedient.
(I'V,R747) M. Jones was not violent and never had trouble
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with the Iaw (IV, R748)

M. Jones was good in the comunity and good wthin
his famly.(I1V,R747) He was a good brother and very
hel pful . (1V,R747) Ms. Jones did not believe that M. Jones
changed after he went into the Navy.(l1V,R749) She had
frequent contact with him he continued to be hel pful and
good. (1V, R750)

Ms. Jones was conpletely shocked over what had
happened. (1V, R750) The crimes were totally out of character
for M. Jones.(l1V,R750) Wen Ms. Jones saw M. Jones in
jail he looked totally different.(IV,R752) Ms. Jones has
continued to see and wite her son. (IV, R758)

Ms. Jones testified at the first penalty phase, her
testi nony spanned four pages.(1V, R754)

Abi gail Taylor met her husband Tracy Taylor while he
was in the Navy.(lV,R707) M. Jones was Tracy Taylor’s best
friend while they were in the navy together.(1V,R709) They
remai ned friends after M. Taylor separated from the Navy.
(I'V,R711) Their famlies socialized together.(lV,Rr711) M.
Jones would encourage M. Taylor to be nore responsible and
hel ped to counsel them with marital difficulties.(lV,R712)
M. Jones tried to be a positive i nfl uence on
Tracy. (1V, R713)
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Ms. Taylor believed that M. Jones was well-Iliked and
had a lot of friends.(IV,R714) He didn’t drink or mss work
and would try to be a positive influence.(IV,R714)M. Jones
was very generous and helpful in the mlitary comunity
they lived in.(1V,R714)

At the time of the crinme, M. Jones and his famly
were staying with Ms. Taylor and her famly. (IV,R716) The
famly was planning to nove to Pensacola, but had stayed
for several weeks with the Taylors. (IV,R716) Ms. Jones had
eventually gone to Pensacola with M. Jones remaining in
Jacksonville in order to resol ve sone financi al
i ssues. (1 V,R717) The famly was thus living apart.

Ms. Taylor knew that M. Jones had purchased a Saab
automobile. (1V,R717) The car kept breaking down.(IV, R717)
The dealer wasn’t fixing it.(l1V, R717)

Ms. Taylor saw M. Jones when he cane to her house
just after the crines.(lV,R717) She described M. Jones as
frantic, hysteric, and shocked.(l1V,R717) He said he had
done sonething bad but couldn’t talk about it.(l1V,R717) M.
Jones was crying. (IV,718) Ms. Taylor had never known M.
Jones to act like this.(1V,R719) Ms. Taylor saw a newscast
about the shooting and recogni zed the | ocation as where M.
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Jones had been. (1V, R719)

Ms. Taylor <could not imgine M. Jones doing
sonething like that in a mllion years.(1V,R720) As she
observed M. Jones later that day talking to her husband
she felt he was in a state of shock. (1V, R720)

M. Jones testified that he was originally represented
by M. Tassone.(lV,R757) He sonetines spoke wth an
investigator as well.(1V,R757) He recalled discussing the
door at San Pablo Mtors with M. Tassone.(lV,R757) They
tal ked about how nuch the door was open at the time of the
incident, but he did not recall discussing wwth M. Tassone
the direction (outward or i nwar d) t hat the door
opened. (1V,R579) M. Jones first |earned of the discrepancy
between his recollection and the physical reality during
the trial when the state presented their nock-up. (IV, R759-
60) M. Jones did not realize he erred in his recollection
until cross-exam (I1V, R759) He had not seen the nodel prior
to trial.(l1V,R759) M. Jones lost focus after this becane
an issue and wasn’'t able to answer well. (IV, R761)

M. Jones testified that he was raised in a strict
manner and in a religious manner. (IV,R761) He always tried
to be the best person he could be to be respectful and
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responsible in whatever he attenpted.(lV,R761) M. Jones
was devastated by what had happened. (1V, R762) He becane
very depressed. (1V,R752) He |ost weight, couldn’'t sleep and
suffered nightmares. (I1V,R763) He is extrenely renorseful.
(1V, R753)

M. Jones has tried to adapt to living in prison.
(I'V,R763) It is like a different world.(l1V,R763) He has
tried to live a positive life while incarcerated.(1V, R764)
He has tried to help other inmates, teaching them to read
and about the Bible.(IV,R765) He tries to avoid fights and
any behavior that mght cause a conflict.(lV,R766) He has
never received a disciplinary report. (IV, R768)

M. Jones often cleaned up the dining hall while in
jail.(1V,R767) He would get up early to do this.(IV,R767)

Dr. Carl MIller is a retired professor of psychiatry
fromthe University of Florida College of Medicine.(V, R795)
In addition to his academc career, Dr. Mller had
mai ntained an active patient practice and continues to
maintain a nodified practice in the area of forensic
psychiatry. (V,R796) In his forensic capacity Dr. MIler has
wor ked on in excess of 20,000 cases over a 40 year period
and believed that he had testified for the prosecution a
greater nunber of tinmes than for the defense.(V, R797)
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Dr. Mller performed a clinical evaluation of M.
Jones for defense counsel in 1993.(V, R800) He interviewed
M. Jones for about one hour, reviewed information about
t he offense, and generated a report for defense counsel.
(V,R800) In his opinion, M. Jones was conpetent to stand
trial and was not insane at the tinme of the offense.
(V, R801) Because he was brought on by the defense attorney,
that attorney wll largely direct the course of the
evaluation and generally structures the areas that are
investigated as far as nental health issues.(V,R319) Dr.
MIler was not asked by M. Tassone to evaluate anything
but conpetency and insanity.(V,R820) Dr. MIller did not
recall M. Tassone asking him about mtigation or other
di aghosi s. (V, R820- 21

Dr. MIler, in obtaining background information about
M. Jones, concluded that he had a high school diplom and
sone college classes, had a satisfactory work history
revol ving around his MNaval service, had difficulty finding
a job upon separation from the Navy, and had a stable
background with his famly, wife, and children. (V, R802)

M. Jones did not have any alcohol or substance abuse
probl ens. (V,R803) M. Jones was estimated to be of nornal
intelligence.(V,R803) M. Jones engaged in positive
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recreational activities, i ncl udi ng pl ayi ng nmusi cal
instrunents. (V,R803) He is friendly, outgoing, cooperative,
forthright, and goal oriented. (V, R804)

Dr. MIller believed that M. Jones had a conpul sive
personality traits or disorder (OCD).(V,R805) This type of
person will become consuned with orderliness, focuses on
precision, and wants to have an environnment where things
are predictable.(V,R805) Wen things in the environnent are
out of order, this person wll becone anxious, |ess
organized in their thinking, and less able to react to
their environnent wth Jlogic and consistency.(V, R805)
Wile not of a mlignant nature, this disorder has
di sadvant ages. (V, R805) Wen confronted wth disorder in
their life, a person with OCD will attenpt to restructure
the environment, nove to a new environnent, and there can
be deconpensati on and abandonment of controls and a resort
to different types of problem solving where nore primtive
energency enotions cone forth and nore primtive solution
to problens are used. Destructive behaviors energe. (V, R808)
The t hi nking process can be disrupted. (V, R808) Enotion wll
tend to lead and control will suffer.(V, R808)

Dr. Mller agreed that the changes and disorder
present in M. Jones’s |ife as a result of his separation
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from the navy, coupled with other factors at the time of
the crinmes would have had a significant inmpact on him
(V,R810) Financial difficulties relating to the car and the
constant nechani cal troubles would be additional stressors.
(V,R811) Dr. Mller did not believe that the instant
of fenses were contrived, |ogically planned, or thought out,
or the product of any reasoning of substance.(V,R811) In
Dr . MIller’s opinion, the offenses occurred as an
enotionally reactive response to a strongly charged
i nt erchange. (V, R811) The conbi nati on of significant
stressors coupled with the OCD placed M. Jones in a
psychol ogi cal state of di scontrol.(V, R812) There was
absolutely no evidence of anti-social behavior or anti-
social personality in M. Jones. (V, R813)

Dr. MIller found that M. Jones was in significant
depression when he interviewed him in 1993.(V,R814) This
would be a typical reaction for someone of M. Jones’
character. (V, R814)

Dr. Elizabeth MMhon is a neuropsychologist and a
forensic psychol ogi st.(V, R846) She has worked since 1975 in
clinical psychology, private practice, through the judicial
system with involuntary commtnent, and is currently in
private practice.(V,R847) She teaches at the University of
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Fl ori da in bot h crimnal justice and forensic
psychiatry.(V,R847) Her primary work is in the crimnal
arena. (V, R849) She has testified for both the defense and
prosecution. (V, R851)

Dr. McMahon, pursuant to the request of post-
convi ction counsel, conducted an evaluation of M.
Jones. (V, R851) She reviewed the previous judicial opinions,
the sentencing order, the forensic evaluation done by Dr.
MIller, the trial testinmnony of M. Jones, the trial
testinmony of M. Stow, and the portions of the penalty
phase testinony. (V,R853) She conducted clinical interviews
of M. Jones on four occasions, spending 18 1/2 hours wth
him (V,R854-55) Dr. MMhon admnistered a nunber of
neur opsychol ogical tests to M. Jones. (V, R854-55)

Dr. MMahon opined that M. Jones was of average
intelligence and his neuropsychol ogical evaluation was
within normal limts.(V,R856) She found no evidence of
brai n dysfunction or cognitive cortical disfunction.
(V,R857) M. Jones has good planning ability, good inpulse
control, and is a cautious individual.(V,R857) GCenerally,
M. Jones perceives reality within normal limts and reacts
appropriately. (V, R857) However, when there is a distortion
in his perception of reality, such as when his anxiety
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level is high and he does not recognize this, he is not
adapti ve. (V, R857)

M. Jones primarily deals with anxiety by shutting
down. (V, R860) He withdraws and regresses and functions at a
less mature level.(V,R860) As he regresses, his ties wth
reality become fuzzy.(V,R860) He will see things in or hear
things in a way that they are not neant and wll fail to
correctly pick wup enotional cues.(V,R860;868) He can
m sperceive a person’s actions.(V,R868) This is pronounced
when he believes sonmeone is treating himlike a child or
telling himthat he is not ok, such as stealing from him
(V, R869)

When M. Jones is confronted with externally caused
anxiety he often feels powerless, inpotent and inadequate.
(V,R862) He feels overwhelned.(V,R862) This triggers a
unnmet affectional response.(V,R863) He will react on a high
enotional level rather than wth an intellectual or
reasoned response. (V, R863)

M. Jones has good interactions with people.(V, R864)
He shows a great deal of enpathy, interest, and sensitivity
to others. (V, R864) | f his internal perceptions are
di storted, such as by high anxiety, he wll react in an
angry way that seens unprovoked. (V,R866) M. Jones is not a
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physically violent person and has no history of violence.
(V, R866)

Dr. McMahon anal yzed the sequence of events on the day
of t he hom ci de agai nst t he backgr ound of t he
neur opsychol ogi cal eval uati on of M. Jones. (V, R571)
Continuing difficulty with M. Stow over the purchase of a
car that was requiring constant repair had led to an
exchange between the two where M. Jones perceived that he
was being treated like a child.(V,R872) M. Jones believed
he was being put down and was angry that a check for
paynment had been deposited before the date agreed upon by
he and M. Stow. (V,R872) M. Stow had previously spoken to
himin a derogatory manner. (V, R873)

M. Jones is very sensitive to being treated in this
way and reacts very negatively to such a manner, sonetines
leading to that distortion of reality or difference in what
the speaker actually intends.(V,R874) M. Jones also felt
that M. Stow was stealing fromhimin ternms of having sold
him a defective car and then billing him for the repairs.
(V,RB75) M. Stow was demanding a significant anount of
additional noney to cover the insufficient funds check.
(V,R875) Thus, two out of the three nost highly reactive
psychol ogi cal buttons had been pushed for M. Jones.
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(V, R876-78)

M. Jones went to San Pablo Mdtors with cash to settle
the repair bills and to pay the balance of the car.
(V,R874) He took his checkbook and a gun, which he always
carried. (V, R874)

M. Jones clearly perceived that he was acting in
sel f-defense, whether he was in reality or not.(V, R881-2)
It is sinply not within M. Jones’ psychol ogical dynamcs
to just walk in and hurt soneone. (V, R881)

Dr. MMahon felt the crimnal offense was totally out

of character for M. Jones. (V, R880)

SUWARY OF THE ARGUMENT

| SSUE |I: Trial counsel was ineffective in failing to
adequately investigate, prepare, and present evidence as to
the nmental state of M. Jones at the time of the crines.
The nental state of M. Jones was a critical conponent in
the determnation of whether or not the aggravating
circunstance of cold, calculated, and preneditated (CCP)
woul d apply. As a result of the failure of trial counse
to adequately investigate, substantial evidence negating
the existence of CCP was not presented as evidence. Such
failure prejudiced M. Jones as the trial court found the
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| ack of such evidence mandated the finding of CCP, to which
great weight was given as justification for the inposition
of a death sentence. On direct appeal to this Court the use
of CCP was affirmed to due a lack of evidence to the
contrary and the giving of an unconstitutional jury
instruction was also found to be harm ess based upon the
record devoid of testinobny as to the nmental state of M
Jones.

| SSUE I1: Trial counsel was ineffective in failing to
present to the jury and trial court significant mtigation
in dereliction of his duty to reasonably investigate and
present evidence of mtigating circunstances. Trial counse
wholly failed to present nmental health evidence of a
mtigating nature, evidence as to M. Jones’ positive and
courteous behavior throughout the judicial proceedings and
hi s nodel behavior while an inmate in the county jail and
prison; and failed to adequately and neaningfully present
testimony from friends and famly nmenbers as to M. Jones
noral character, his reputation in the comunity for
peaceful ness, and his great renorse over the incident.

|SSUE 1I1l: The jury instruction for the pecuniary gain
aggravator is unconstitutional in that it fails to advise
the jury that financial gain nmust be an integral step in
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the notive to nmurder and it fails to advise the jury that
the aggravator will not apply if property is taken as an
afterthought. Trial counsel was ineffective in failing to
attack the application of this aggravator to the present
case by failing to request a special jury instruction which
woul d have cured the constitutional infirmties and in
failing to argue to the jury during closing argunment his
theory of the <case that the taking occurred as an
aftert hought and not as notive for the crine.

| SSUE | V: The trial <court erred in denying the defense
request to interview jurors based upon the allegations nmade
in the Mtion for New Trial in 1994 where trial counsel
failed to request a jury interview at that tine.
Restrictions which prohibit counsel from contacting jurors
violate constitutional principles of due process and right
to counsel as they unfairly hinder the investigation into
i ssues of juror m sconduct.

| SSUE V: Florida s restrictions on the search of public
records by capital sentenced defendants is unconstitutional
in that it is unduly burdensone, vague, and overbroad. The
further lack of records in this case due to the destruction
of trial <counsel’s files by fire renders M. Jones’
sentence of death violative of due process.

40



| SSUE VI : Nunerous jury instructions given in this case

are unconstitutional. The jury instruction on the
aggravati ng factor of prior vi ol ent f el ony S
unconstitutional in that it permts a contenporaneous

felony to serve as a basis for this aggravator. The
presentation of victim inpact evi dence  wi t hout an
instruction which advises the jury as to the Ilimted
purpose of such evidence is unconstitutional. Florida
Standard jury instructions inpermssibly shift the burden
of proof to the defendant in penalty phase by requiring
that the defendant establish mtigating factors and then
show that they outweigh the aggravating factors; they
unconstitutionally mnimze and denigrate the role of the
jury in the capital sentencing process; and they fail to
advise the jury as to the nature, neaning, and effect of
mtigation evidence.

| SSUE VII: The sentence of death is disproportionate in
this case. Testinony presented at the evidentiary hearing
established significant mtigation that was not presented
at the penalty phase. Likewise, the inapplicability of the
CCP aggravating factors was denonstrated. The remaining
aggravating circunstances should be stricken due to
unconstitutional jury instructions.
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| SSUE VIII: The Florida capital sentencing procedure is

unconstitutional because it permts a judge rather than
jury to determ ne sentence.

| SSUE I X: The Fl ori da Deat h Penal ty statute S

unconstitutional as it violates the Eighth and Fourteenth
Amendnents to the United States Constitution.
| SSUE X: Death by lethal injection constitutes cruel and
unusual puni shnent.
ARGUVENT
| SSUE |

THE TRIAL COURT ERRED I N REJECTI NG APPELLANT'S CLAI M

THAT TRIAL COUNSEL WAS | NEFFECTIVE | N | NVESTI GATI NG

AND PRESENTI NG MENTAL HEALTH TESTIMONY TO THE JURY

WHI CH WOULD HAVE RENDERED | NAPPLI CABLE THE APPLI CATI ON

OF THE COLD, CALCULATED, AND PREMEDI TATED AGGRAVATI NG

FACTOR IN THI S CASE

In Gounds VI, VII and VIII of his Arended Mdtion for
Post - Conviction Relief, M. Jones attacked trial counsel’s
failure to present evidence which would have rendered
i napplicable the cold, calculated, and preneditated (CCP)
aggravating circunstance to this case. Trial counsel not
only failed to present psychological testinony which
conclusively rebutted the applicability of this aggravator,
this failure led to an affirmance of this factor in the

direct appeal, and trial counsel failed to object to the
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unconstitutional jury instruction for CCP.

The trial court addressed the CCP aggravating factor
in his sentencing order under the followng banner
“STARTLI NG CONTRAST OF CRIMES AND BACKGROUND'. The trial
court found that “If the nurder and attenpted nurder had
happened on the spur of the nmonent, then it woul d appear as
a lapse in defendant’s wusual personality and behavior.
However, these were carefully planned crines- which were
pitiless and solely for financial gain. It is difficult to
understand how the defendant could be such an entirely
different person at different times, yet he was. There was
no evidence at trial, in the PSI, or elsewhere, that the
defendant suffered any enotional or psychiatric problens.
Absent enotional problens, his behavior in planning and
carrying out the nurder and attenpted nurder was an
i ntended, deliberate, and calculated departure from his
ot her persona.”

The finding of the CCP aggravator was raised in the
direct appeal. Also raised in the direct appeal was the
giving of the jury instruction on CCP which had been found
unconstitutional 70 days prior to sentencing, and roughly 8
weeks after the trial. The giving of the wunconstitutional
jury instruction was argued as fundanmental error due to
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trial counsel’s failure to object to the unconstitutional
version of the jury instruction. This Court affirmed the
j udgnent and sentence, upholding the finding of CCP due to
the lack of wevidence in the record to the contrary.
Li kewise, the giving of the wunconstitutional CCP jury
instruction was also found to be harmless error due to a
record devoid of evidence to rebut the application of CCP.

This issue is franmed by the trial court’s belief that
no evidence existed of enotional or psychol ogical issues
which could rebut a finding that the nurder was i ntended,
deli berate, and calculated and this Court’s subsequent
affirmance of both the application of CCP and the finding
of harmless error regarding the wunconstitutional jury
instruction on CCP, which cited directly to the trial
court’s order on this point. Evidence was clearly in
exi stence and available which could have conclusively
rebutted and/or rendered inapplicable the finding of CCP
but for the ineffective performance of trial counsel. /#As
denmonstrated through the testinmony of Dr. Carl MIller and
Dr. Elizabeth McMahon at the evidentiary hearing, the state
of mnd of M. Jones at the tine of the offense was such
that the four elenments required for a finding of CCP were
not present. The penalty phase jury never heard the
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testinony of Dr. MIler and Dr. McMahon as to the state of
mnd of M. Jones at the tine of the homicide prior to
returning their recomrendation for death. The trial court,
by his clear statenent in the sentencing order, had no
evidence to rebut to application of CCP because of trial
counsel s deficient performance. This Court, due to a
woefully inadequate and deficient record, affirmed the
judgnment and sentence, relying on the trial ~court’s
observation that no testinony the record addressed the
enotional state of M. Jones as applicable to the finding
of CCP.

Under Strickland v. Washington, 466 U.S. 668 (1984), a

two-prong test is used to determ ne whether or not counse
rendered legally ineffective assistance of counsel. Under

Strickland a defendant nust point to specific acts or

om ssions of counsel that are “so serious that counsel was
not functioning as the ‘counsel’ guaranteed by the Sixth
Amendment”. I1d., at 687. Second, the defendant nust also
establish prejudice by “showing] that there is a
reasonabl e probability t hat, but for counsel’s
unprof essional errors, the result of the proceeding would
have been different.” Id.,at 694. A reasonable probability
has been further defined as a “probability sufficient to
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underm ne confidence in the outcone”. The standard of
review utilized by this court is plenary- this Court
i ndependently reviews the trial court’s |legal conclusions
and defers to the trial court’s findings of fact. Mnlyn v.
State, 29 Fla. Law Wekly S741 (Fla. Decenber 10, 2004).
Trial counsel’s failure to investigate and present nental
health testinmony to rebut the aggravating factor of CCP

satisfies both prongs of Strickland.

At the evidentiary hearing the followng summary of
testimony was presented with respect to this issue:

Dr. Carl Mller was wutilized by trial counsel to
narrowy focus on the threshold questions of conpetency and
sanity at tinme of offense. In the course of gathering raw
data to fornmulate an opinion on those issues, Dr. Mller
performed a nunber of evaluations regarding the personality
of M. Jones and identified a nunber of stressors present
in his life at the time of the homcides which had a
prof ound inmpact on his ability to functional reasonably.
In Dr. Mller’'s opinion M. Jones suffered from a
conpul sive personality disorder that was significantly
aggravated by disorder or stress. At the time of the
hom cide he was experiencing a nunber of significant
stressors, including |ack of enploynment, separation from
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his wife and children due to financial hardship, adjustnent
to separation from the Navy after eight years, lack of a
stabl e residence, and ongoing and significant difficulties
with the victinse over a car purchase. Dr. MIller opined
that at the time of the confrontation in San Pablo Mtors
M. Jones was in a state of “discontrol” characterized by
destructive behavi oral responses and nore primtive
reactions. Dr. Mller testified that he found no evidence
to support a conclusion that the instant offenses were
“contrived, logically planned or thought out or the product
of any reasoning of substance”(V,R811) but were an
“enotional response” to a highly charged enotional event.
(V, R811)

The testinmony of Dr. El i zabeth McMahon further
supports a conclusion that the instant offenses were a
tragic response to an enotionally charged encounter rather
than a calculated and cold plan to kill. Dr. MMahon
conducted a clinical evaluation of M. Jones, perforned
ext ensi ve neuropsychol ogi cal testing, and review numerous
reports and transcripts fromthe trial. She sunmarized her
findings that while M. Jones is generally able to exercise
self-control, a host of factors present at the tinme of the
hom cide resulted in an act totally out of character for
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him Dr. MMhon testified that M. Jones, when placed
under significant stressors, have difficulty perceiving the
realities of a situation due to a failure of internal
controls. Two significant psychological triggers were in
place in the offense: the deneaning attitude that M. Stow
used with M. Jones and the perception that M. Stow was
trying to steal from himby having sold hima defective car
and then seeking to recoup the repair costs as well as a
significant fee for a returned check. M. Jones, when
pl aced in such a psychol ogical bind, will react negatively
with enotion being the controlling force rather than
reason. He will not adequately perceive the reality of a
situation. Dr. MMahon firmy believed that the intent to
go into the store to hurt sonmeone was not within M. Jones’
psychol ogi cal dynamics. In her opinion, the instant offense
were totally out of character and brought on by significant
stressors coupled with M. Jones’ firm belief that he was
acting in self-defense.

Oiginally, this Court interpreted the CCP aggravator
as being sinply a heightened form of preneditation. See

HIll v. State, 515 So. 2d 176 (Fla. 1987). In subsequent

years earnest attenpts have been nade to |imt the

application of the CCP factor. See, Rogers v. State, 511
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So 2d 526, 533 (Fla. 1987). In 1994, sonme seventy days
before the sentencing in this case, this Court identified
four elenents that nust be satisfied in order to sustain
the application of the CCP aggravator and found the jury
instruction for CCP as wused in this ~case to be
unconsti tutional .

In Jackson v. State, 648 So. 2d 85 (Fla. 1994), this

Court delineated four specific elenents that nust be proven
beyond a reasonabl e doubt before CCP is established. These
four factors are that the nurder was the product of calm
cool reflection, the product of a «careful plan or
prearranged design to nurder, heightened preneditation was
present, and the killing was done w thout pretense of noral

or legal justification. Further, the jury nust be given
| egal guidance in the jury instructions beyond the old jury
instruction or there is a risk that a jury is likely to
apply CCP in an arbitrary manner. Jackson was issued on
April 21, 1994- sentencing did not occur in this case unti

May 31, 1994. The failure of defense counsel to present
evidence to the jury in anticipation of Jackson and to the
trial court after Jackson to rebut these four elenents
constitutes ineffective assistance of counsel under the

first prong of Strickland and prejudice is clearly present
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to satisfy the second prong.

The state of mnd of the perpetrator is critical to an
analysis of the wevidence for the CCP aggravator. An
essential element of CCP is that the killing was the
product of calm cool reflection and not an act pronpted by
enoti onal frenzy, panic, or a fit of rage. Id., at 89.

| mpul sive or panic killings do not qualify for CCP, nor do

killings in the heat of an argunent absent evidence of a
plan to kill the victim before the argunent began. Har dy

v. State, 716 So. 2d 765 (Fla. 1998); Rodriguez v. State,

753 So. 2d 29 (Fla. 2000).

To qualify for CCP the evidence nust al so prove beyond
a reasonable doubt that the nurder was calcul ated-
commtted pursuant to “.a careful plan or prearranged

design to kill.”. Rogers v. State, 511 So. 2d 526, 533

(Fla. 1987). GCenerally, due to this elenent, CCP is
reserved for witness elimnation killings, contract

killings, or carefully planned honicides. Hansbr ough v.

State, 509 So. 2d 1081 (Fla. 1987); WMhari v. State, 597

So. 2d 786 (Fla. 1992); Zakrzewski v. State, 717 So. 2d 492

(Fla. 1998). Wiile circunstantial evidence can be used to
prove the planning portion of this elenent, if the evidence
can be interpreted to support CCP as well as a reasonable
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hypot hesis other than a planned killing, the CCP factor has

not been proven. Mahn v. State, 714 So. 2d 398 (Fla. 1998);

Ceralds v. State, 601 So. 2d 1157 (Fla. 1992).

A finding of CCP also requires that heightened
preneditation be proved beyond a reasonabl e doubt. Sinply
proving that the homcide was a preneditated nmurder is not
enough- gr eat er del i berati on and reflection nmust be

established. Walls v. State, 641 So. 2d 381, 388 (Fla.

1994).

In order to support the application of CCP, one of the
nost serious of the aggravating circunstances, the state
must prove the existence of all four elenments beyond a

reasonabl e doubt. Larkin v. State, 739 So. 2d 90 (Fla.

1999). Wen the State makes the nmental state of the
def endant relative to the proceedings, an adequate
psychiatric evaluation of the defendant’s state of mind is

required. Blake v. Kenp, 758 F.2d 523, 529 (11'" Gir.1985).

In this regard there exists a “particularly critica
interrelation between the expert psychiatric assistance and
mnimally effective representation of counsel.” United

States v. Fessel, 531 F.2d 1278, 1279 (5" Gr. 1979).

Throughout the state’s closing argunent in the penalty
phase, the prosecutor made repeated references to the state
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of mind of M. Jones at the tinme of the crine.

The testinony of Drs. MIller and MMhon directly
address the first tw elenents of the CCP aggravating
circunstance which turn on the nental state of the
def endant - that the hom cide was the product of calm cool
reflection and that it was the product of a careful plan or
prearranged design to nurder. In their unrebutted
testinmony, both expert wtnesses, based wupon clinical
evaluations of M. Jones and exhaustive review of other
docunentation regarding the offense, conclusively stated
that in their opinion, the instant homcide was an
enotional response to a highly charged enotional event.
Dr. MIler testified that he did not believe that M. Jones
“contrived, logically planned or thought out...the hom cide”
or that it was “.the product of any reasoning of
substance.”(V, R810-811) Dr. MMahon believed the hom cide
was commtted w thout preplanned intent.

Had this testinony been presented at the penalty phase
or to the court prior to the sentencing hearing under the
state of the law in My 1994 (the date of M. Jones’
sentencing), the record on appeal would not have supported
a finding of CCP. This Court’s finding that the giving of
t he unconstitutional instruction to be harm ess error was
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predi cated upon a deficient and defective record which did
not contain testinmony which conclusively rebutted the CCP
aggravator. The failure of trial counsel to present
evidence in existence at the tine of trial (Dr. Mller) or
to adequately investigate psychol ogical evidence to rebut
t he aggravating circunstances (by using Dr. MIler for nore
than a conpetency/sanity evaluation and utilizing a neuro-
psychol ogi st) and in failing to obj ect to an
unconstitutional jury instruction prejudiced M. Jones. M.
Jones was prejudiced at the trial |evel because the jury
and trial judge were not made aware of the wunderlying
psychol ogi cal testinony which conclusively rebutted the CCP
aggravator. The trial judge clearly struggled wth the
application of CCP, but noted wthout any evidence of
mental health testinony to rebut or explain the nental
state of M. Jones at the tine of the hom cide he had no
choice by to find the existence of CCP is denonstrable
prejudice. M. Jones was al so prejudiced by trial counsel’s
error on his direct appeal by the finding of harm ess error
with regards to the unconstitutional jury instruction. This
Court predicated the finding of harmless error on the
record before it and quoted the trial court’s comments
regarding the | ack of any nental health testinony
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docunenting enotional problems of M. Jones- a record
devoid of any evidence to rebut the CCP aggravator; a
record devoid of any evidence as to the state of mnd of
M. Jones; evidence which 1is critical to a reasoned
analysis of this aggravator. The responsibility for

deficient and defective record rests solely wth trial

counsel . Even though Jackson was not issued until after
t he penal ty phase, counsel i's char ged with t he
responsibility of stayi ng reasonabl y I nf or med of

devel opnents in the |aw. Johnson v. State, 796 So. 2d 1227

(Fla. 4'" DCA 2001). At the time of M. Jones' trial,
Jackson was already before this Court. The training
literature in 1994 specifically advised counsel to object
to the jury instructions for CCP. Trial counsel failed to
adequately educate and famliarize hinself wth current
devel opnments in the Jlaw and failed to adequately
investigate and prepare the penalty phase case under conmmon
accepted practice at the tine of trial.

After the issuance of Jackson from this Court
sentencing was still nore than a nonth away. Trial counsel
failed to present to the trial court nental health
testinony prior to sentencing which specifically addressed
the Jackson criteria. Trial counsel failed to conpetently
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and effectively prepare for sentencing by investigating the
mental health issues raised by Jackson and required for the
application of CCP. Trial counsel acknowl edged in his
testinmony that it is the responsibility of counsel to not
only present mtigation, but to aggressively attack the
state’s aggravating circunstances. Counsel who is providing
constitutionally adequate effective assistance of counsel
woul d have taken necessary neasures in light of Jackson to
present evidence to the trial <court to conbat three
factors, particularly when his own beliefs were that the
hom cide was not planned. Trial counsel failed to take
reasonable neasures to rebut the State’'s case for the
aggravating factor of CCP to either the jury or to the
trial court. Cleary, after the issuance of Jackson, trial
counsel was responsible for taking neasures to ensure that
each of the four elenments necessary for CCP were
aggressively attacked prior to sentencing. Trial counsel
was not “acting as counsel” for M. Jones when he failed to
take any steps to attack the State's case regarding CCP.
This nost serious of aggravators went unchall enged before
the trial court and on direct appeal because trial counsel
failed to present evidence to rebut three of the elenents
necessary for a finding of CCP.
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The trial «court’s order denying relief on these
gr ounds i's faul ty. It fails to recogni ze t he
interrelationship between an adequate record and the
application of the harmess error rule as enployed in M.
Jones’ case. Had an adequate record been nmade in the | ower
court attacking CCP, the use of the unconstitutional jury
instruction would not have been affirnmed as harnless error.
Neither is this claim subject to procedural bar, as the
trial judge found, because it was previously raised on
di rect appeal. Procedural bar arising from|law of the case
occurs when a prior court has decided the sanme issue of

law. State v. Owen, 696 So. 2d 715 (Fla. 1997), (on

remand), 697 So. 2d 1309 (Fla. 4" DCA), cert. denied, 118

S. C. 574, 139 L.Ed 2d 413 (1997). The issues presented in
the Anmended Mdtion for Post-Conviction Relief were not
litigated in the direct appeal. At issue in the direct
appeal was whether or not fundanmental error occurred due to
the use of the wunconstitutional jury instruction. This
Court concluded no fundanental error had occurred and any
error was harm ess based upon the record before it. The
current proceedings attack the cause of the deficient
record and have denonstrated that had counsel rendered
ef fective assistance of counsel by attacking the CCP

56



aggravator by presenting testinony relative to the nental
state of M. Jones the record would not have supported the
application of the harmess error doctrine. The trial
court’s legal conclusions are incorrect and subject to
reversal .

| SSUE 11|

THE TRI AL COURT ERRED |IN REJECTI NG APPELLANT' S CLAI M

THAT TRIAL COUNSEL WAS | NEFFECTIVE I N | NVESTI GATI NG

AND PRESENTI NG EVI DENCE TO THE JURY OF NUMEROUS AND

SI GNI FI CANT NON- STATUTORY M Tl GATI NG Cl RCUMSTANCES.

In Grounds Xl I, X'V, and XV of his Mdtion for Post-
Conviction Relief, M. Jones argued that trial counsel was
ineffective in failing to investigate and present to the
jury non-statutory mtigating evidence. This evidence falls
under three main categories: testinony from Dr. MMhon and
Dr. MIller concerning M. Jones’ nental status at the tine
of the offense; testinony relating to M. Jones’ positive
behavi or since his arrest t hr oughout the judicial
proceedi ngs and during his incarceration; and neaningful,
detailed, and specific testinony from friends and famly
menbers as to the character of M. Jones, his reputation in
the community for peaceful ness, and his renorse and sorrow
over the hom cide.

As stated in Issue |, the standard of reviewis
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pl enary- presenting a mxed question of law and fact.

State v. Monlyn, supra. The two-pronged test of Strickland

applies to this issues- deficient performance by counse
coupled with prejudice to the defendant. In addressing the
specific issue of mtigation this Court has held that
counsel has an obligation to conduct a reasonable
investigation into death penalty mtigating factors. Pietri

v. State, 885 So. 2d 245 (Fla. 2004); King v. Strickland,

748 F. 2d 1462 (1984). This Court nust consider whether or
not counsel’s preparation for the penalty phase and his
presentation of mtigating evidence was unreasonabl e under

prevailing professional norns. Cherry v. State, 781 So. 2d

1040, 1048 (Fla. 2000). Nonstatutory mtigating evidence
is evidence which tends to “prove the existence of any
factor that ‘in fairness or in the totality of the
defendant’s |ife or <character, my be considered as
extenuating or reducing the degree of noral culpability for
the crime comritted or anything in the life of the
defendant which mtigates against the appropriateness of

the death penalty’”. Maxwell v. State, 603 So. 2d 490, 491

n.2 (Fla. 1992)[citing Waters Dictionary of Florida Law,

432-33(1991),citing Rogers v. State, 511 So. 2d 526 (Fla.

1987)]. A mtigating circunstance need only be proven by
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the greater weight of the evidence. Canpbell v. State, 571

So. 2d 415,419(Fl a. 1990). Trial counsel did not effectively
represent M. Jones when he failed to properly investigate,
prepare, and present the follow ng evidence at the penalty
phase:

A. Mental Health Mtigation

The testinony of Dr. MIler and Dr. McMahon at the

evidentiary hearing established by the greater weight of
the evidence non-statutory mtigating factors regarding the
mental health status of M. Jones. The evidence fromtheir
testinony established that M. Jones was under significant
enotional stress at the time of the homcide due to
financial pressures, difficulties in adjustnment to civilian
life after eight years in the mlitary, difficulty in
finding enploynent, and separation from his famly due to
econom ¢ pressures. M. Jones suffers from a compul sive
personality disorder, which is particularly aggravated by a
lack of consistency, order and predictability in his
environnent- at the time of the homcide M. Jones lived in
an environnent substantially different than the ordered and
predictable routine of the navy. Dr. MMhon' s testinony
established that in times of stress, M. Jones |ooses his
ability to maintain goal oriented behavior and good
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pl anning skills and to utilize good inpulse control. In
times of unrecogni zed anxiety, such as existed at the tine
of the offense, M. Jones will often distort reality and
his percepts becone distorted (i.e., feeling significant
physical threats are inmnent when that my not be the
case). As stress levels increase and his anxiety |evel
i ncreases, he attenpts to mai ntai n control W th
i ncreasi ngly rigid sel f-constrai nt and a genera
insensitivity to the enotional inpact of his environnment
This leads to a breakdown in his perception of reality and
his affect becomes nore determ native of his behavior than
his intellect. Because he is an introverted individual, his
perceptions of reality are largely influenced by his “inner
determ nants”. These inner determnants usually are reality
based, except under circunstances when his response is to
be regressive (such as during a confrontation) or his
initial response is affective (such as anger). Wen these
circunstances are present (as during the tine of the
of f ense) his perception is distorted, he responds
af fectively, and i nappropriately.

Abagail Taylor testified as to her observation of the
mental state of M. Jones just after the incident.
(I1'V, R716) She described himas frantic, hysterical, and
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shocked. (1V, R717) He acknow edged that he had done
sonething very bad.(IV,R718) He was pacing and crying.
(1V, R719)

This evidence was clearly mtigating in nature and
defense counsel failed to investigate, present, and argue
to the jury and the trial court its existence.

B. Positive Behavi or Exhi bi t ed Duri ng Judi ci al
Proceedi ngs and | ncarceration

A stipulation was entered into between the State and
M. Jones that during all prior judicial proceedings M.
Jones had al ways conducted hinself in an exenplary manner.
He was al ways courteous and di splayed appropriate courtroom
deneanor . He was especially mndful of the victim and the
deceased’s famly during the trial. He was a nodel innate
in the county jail prior to and throughout the trial. He
has been a nodel prisoner and has never received a DR
(disciplinary referral). Each of these factors constitutes

mtigating evidence. Canpbell, supra. Trial counsel admtted

he failed to present evidence or argue for the finding of
this mtigation because he didn't think it was that
i nportant. He did acknow edge that a judge or jury m ght
differ with his analysis of the significance of this
mtigation.
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C. Detailed Family and Friends Testinony, Reputation
Testi nbny, Renorse

During the penalty phase defense counsel presented
cursory testinony froma few famly nenbers and chil dhood
friends of M. Jones. Their testinony, as a whole, was
brief and perfunctory in nature. For exanple, the statenent
was made that M. Jones was a good son or a good friend
but no testinony was presented which added depth or breadth
to the statenments or offered the wunderlying facts upon
whi ch the statenent was based. No evidence of M. Jones
reputation in the comunity was presented. No testinony
about the renmorse M. Jones felt was presented. At the
evidentiary hearing several famly nmenbers were called who
had testified at penalty phase. However, in contrast to
their earlier testinmony, each provided specific exanples
whi ch denonstrated the positive characteristics of M.
Jones as opposed to sinply offering the statenent that M.
Jones was a good father, son, brother, or neighbor. Peers
offered testinony about the Iloyalty and caring they
experienced from M. Jones over their lives. They offered
specific exanples of how he positively influenced their
lives as they had contact with him from mddle school to
the present. They spoke of his commtnment to nusic and how
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he excelled in nusicianship. They chronicled incidents in
their lives where he was able to diffuse troubling and
confrontational situations. Trial counsel conceded that
detailed testinmony which wutilizes specific exanples to
illustrate the particular positive character traits are far
nore conpel ling than a mere concl usion. (V, RL061).

Several wtnesses, in addition to providing detailed
background, testified as to the significant renorse than
M. Jones exhibited over the crines. Porsha Hernandez was
never contacted by defense <counsel in 1994, vyet she
testified to her long-standing friendship with M. Jones.
She testified that she maintained substantial contact wth
M. Jones after the incident. She testified to the great
enotional inpact the crines had on M. Jones and the
depression that he experienced over his actions. (I1V, 668-
670) R D. Harris, M. Jones’ sister echoed the personality
changes she observed in M. Jones as a result of this
incident. She testified to the great renorse that M. Jones
expressed for what had occurred. (IV,R670-672) M. Harris
did not testify at the penalty phase.

Ms. Harris, M. Hernandez, M. Houston, M. Wilker,
and M. Alton Jones all testified to the great renorse that
M. Jones felt about what had occurred. None of these
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Wi tnesses testified as to this area at the penalty phase,
al t hough two (M. Walker and M. Alton Jones) had testified
briefly in other areas.(lV,R634;650-652;681;699-700; 703)
M . Jones’ parents also offered testinony at t he
evidentiary hearing as to the inpact the crinmes had on M.
Jones. (IV,R737-740) M. Jones woul d physically shake when
he tried to talk about what happened. (IV, R740) Al t hough
both parents gave brief testinony at the penalty phase,
neither testified as to renorse.
The mtigating circunstances of renorse, reputation

for peaceful ness, positive behavior while incarcerated, the
nmental state of M. Jones at the tinme of the offenses, and
other nental health factors were established by the greater
wei ght of the evidence and by stipulation fromthe State at
the evidentiary hearing. Each  of these mtigating
circunstances was present in 1993. Diligent counsel should
have been presented this testinony to both the penalty
phase jury and the trial court. Defense counsel failed to
adequately investigate and prepare for penalty phase by
failing to determne what mtigating circunstances were
present in this case and failed to present evidence to
support them These inactions fall below that which is
required from def ense counsel.
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Trial counsel’s inaction deprived M. Jones of a

reliable penalty phase proceeding. Asay v. State, 769 So.

2d 974, 985 (Fla. 2000). Under the prevailing professiona

norms in existence in 1993, as acknow edged by M. Tassone,
and as contained in the training miterials of the tinme, M.
Tassone’s failure to investigate, prepare, and present this
mtigation evidence was ineffective. Even though defense
counsel had sought the assistance of Dr. MIller, he used
Dr. MIler only for pre-trial evaluations of conpetency and
sanity. The trial court mstakenly relies upon both Asay

and Davis v. State, 28 Fla. Law Wekly S835 (Fla. 2003) in

rejecting this claim In both instances trial counsel had
sought the assistance of nental health experts prior to
trial. In Asay the report was unfavorable and no testinony
was presented. In post-conviction proceedings a nore
favorabl e expert was secured. Counsel was not ineffective
in failing to secure a nore favorable expert prior to
trial. In this case the report of Dr. MIller was not
unfavorable to the defense and certainly not for penalty
phase. There woul d have been no tactical reason to exclude
Dr. Mller’s observations from evidence. Further, in this
case when a full psychol ogi cal evaluati on was obtai ned from
Dr. MIler and Dr. McMahon, it was again favorable to M.
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Jones and established several mtigating circunstances.
This case is distinguishable from Asay where the failure
was to continue to search for nental health testinony in
light of a negative analysis, the issue in this case is the
failure to present hel pf ul testinmony and to fully
investigate the nental health testinony.

In Davis defense counsel presented the testinony of
three nental health experts at the penalty phase. The post-
conviction claimcentered on the failure of defense counsel
to have called nore nmental health professionals. This Court
found counsel was not ineffective in failing to present
curmul ative testinony. In contrast, defense counsel in this
case failed to use the favorable testinony he had and
failed to investigate additional, non-cunulative nental
health testinmobny from the neuropsychologist. In this case
the error was the failure was to present any evidence, not
cunul ati ve evi dence.

Counsel also wholly failed to present the mtigation
evidence of M. Jones’ positive behavior in jail, prison,
and during court proceedings, his appropriate adjustnent to
incarceration, and that there was little danger of future
dangerousness from him The trial court found that this
presentation wasn’'t necessary because the state didn't
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offer argunment that M. Jones was not a nodel prisoner.
Thi s reasoning overlooks the fact that not only does trial
counsel have a duty to defend against aggravati ng
circunstances (the |ack of good behavior in prison would
not be adm ssible as an aggravating circunstance), but
trial counsel has an affirmative duty to present mtigation
under Caldwell. Each of these facts is clearly mtigating
under Caldwell and would have been presented to the jury
and court by an effective defense attorney.

M. Jones was prejudiced by the failure of defense
counsel to present this mtigation. It cannot be said that
the jury reconmmendation would not have been affected by
this additional mtigation or that the trial court would
have reached a different determ nation at sentencing.

The prejudice to M. Jones from trial counsel’s
failure to investigate and present mitigating evidence also
extends to the direct appeal. M. Jones was significantly
prejudiced by the lack of this evidence when the Court
consi dered whether or not the sentence of death was
proportionate in this case. The absence of significant
mtigation in the record precluded this Court from having
t he necessary facts to perform proportionality review. In
perform ng proportionality review, this Court evaluates the
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totality of the circunmstances and conpares the case to
other capital cases to insure the death sentence does not
rest on facts simlar to cases where a death sentence has

been disapproved. Tillman v. State, 591 So. 2d 167, 169

(Fl a. 1991). Under prevailing norms for effective
representation in 1993 (as evidenced by Tillnman) defense
counsel was charged with the responsibility of ensuring
that this Court was fully advised of the totality of the
circunstances- which includes all the mtigation reasonably
di scoverable-in order to ensure that proportionality review
was appropriately perforned. Counsel’s failure to ensure
the record contained denonstrable evidence which was
mtigating as outlined above deprived M. Jones of a full
and fair review by this Court. M. Jones is entitled to a
new penalty proceeding before a new jury, wherein he truly
represented by counsel.
| SSUE 111

THE TRIAL COURT ERRED | N DENYING APPELLANT' S CLAIM

THAT TRIAL COUNSEL WAS |INEFFECTIVE IN FAILING TO

ADEQUATELY CONTEST THE APPLI CATION OF THE PECUNI ARY

GAI N AGGRAVATI NG FACTOR TO THI S CASE

During the penalty phase charge conference defense
counsel argued that the pecuniary gain aggravating factor
jury instruction should not be given based upon case | aw
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which holds that this factor does not apply where the
defendant’s notive is not for financial gain, but for sone
ot her notive. Defense counsel argued to only the judge that
in a case such as this, where it appeared that property was
taken as an afterthought, is should not apply. I n
addressing the jury during his closing argunent defense
counsel failed to state this argunment to the jury. Defense
counsel failed to present another notive to the jury,
telling them only that the notive for the crinmes was
unknown to all save M. Jones. Def ense counsel told the
jury that “.there is proof to the contrary, and I'lIl get to
that, that sonething happened in that trailer between
Marvin Jones, Monique Stow.” Defense counsel failed follow
t hrough by arguing any theory and never argued proof to the
contrary, despite his promse to the jury to do so. Defense
counsel’s failure to effectively contest the applicability
of this aggravating factor to this case was ineffective
assi stance of counsel. M. Jones was prejudiced by this
error, not only in the penalty phase, but on direct appea

as well. The Court affirmed the pecuniary gain aggravator
based upon a record that failed to establish another notive
and without the benefit of the argunment of counsel as to
t hat notive.
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Anmpl e evidence of a notive other than pecuniary gain
existed and is consistent with the testinony of the nental
health experts at the wevidentiary hearing. One Ilikely
notive was that the crinmes were commtted out of anger due
to the major problens arising from the repeated inoperable
condition of the car and the attenpt by M. Stow to obtain
increasingly greater amounts of noney for a defective
vehi cl e. This notive was acknow edged by the State in the
closing argunent.(T1320) Revenge was another possible
notive, again acknow edged by the State during the charge
conference. (T1292)

Def ense counsel’s failure to argue to the jury that
t he paperwork on the car was taken as an afterthought was
ineffective because it was a reasonable theory in this
case. It was entirely reasonable that M. Jones grabbed the
paperwork as he fled because it’'s presence on the top of
the desk mght have I|led to his discovery as the
perpetrator. The paperwork mght have been observed only
after the crimes- the thought of a financial gain forned
after the crines as opposed to being the driving force
behi nd t hem

The trial court’s conclusion that this failure by

counsel was not ineffective is incorrect. Under Strickl and,

70



def ense counsel failed to take appropriate action to conbat
an aggravating factor and failed to cast reasonable doubt
as to its existence. Trial counsel acknow edged that both
actions are necessary in adequately defending a case.
Neit her does a tactical basis exist for the om ssion.
Trial counsel would have no tactical reason to argue to the
trial court the inapplicability of the aggravator and then
fail to challenge it before the jury.

Once the trial court had determned that the jury
would be instructed as to the pecuniary gain aggravator,
trial counsel failed to object to the standard jury
instruction and to submt an instruction which adequately
advised the jury when the pecuniary gain aggravator should
apply.

The jury instruction read in this case states:

And two, that the crime for which the defendant
is to be sentenced was commtted for financial gain.

This cursory instruction is unconstitutional in that
it is vague and overbroad in violation of the Eight and
Fourteenth Amendnments to the United States Constitution and
Article I, Sections 9 and 16 of the Florida Constitution
The standard instruction fails to advise the jury that the
mur der nust have been an “integral step in obtaining sone
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sought-after specific gain”. Hardw ck v. State, 521 So. 2d

1071, 1076 (Fla. 1988). The jury instruction fails to
advise the jury that it does not apply where the
defendant’s notive was not financial gain, but some other
notive or where the property was taken as an afterthought.

See, Scull v. State, 533 So. 2d 1137 (Fla. 1988); dark v.

State, 609 So.2d 514 (Fla. 1993). Penalty phase jury
instructions which fail to fully and properly advise the
jury as to the applicability of the aggravating factor are

constitutionally vague and overbroad. See, Jackson,

supra., (CCP instruction vague and overbroad); Espinosa V.

Florida, 112 S.C. 2926 (1992) (HAC instruction vague and
over br oad) . This Court’s previous finding that this
instruction is not wunconstitutionally vague in Kelly .
Dugger, 597 So. 2d 262 (Fla. 1992) shoul d be revi ewed.

Not only did the jury in this case received inadequate
gui dance from defense counsel during closing argunents, the
error was conmpounded by the continued inadequate guidance
then provided by the standard jury instruction. The jury’'s

recomendation is unconstitutionally predicated on error.

| SSUE |V

THE TRIAL COURT ERRED | N DENYI NG APPELLANT' S REQUEST
TO CONDUCT JURCR I NTERVI EWS | N ORDER TO DETERM NE THE
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EXI STENCE OF JUROR M SCONDUCT.

During the lower court proceedi ngs, defense counsel
filed a Notice of Intention to Interview Jurors. (I, R100-
107) As grounds for the notion, defense counsel stated
that their existed reasons to believed that the verdict was
subject to legal challenge due to allegations raised in the
Motion for New Trial filed in 1994 relating to jury
del i berations, inproper viewing of a photo of the victim
Moni que Stow, inproper view ng of evidence that had been
excluded from evidence, and inproper contact between jurors
and the surviving victim and nenbers of the famly.
(I,R100-102) AIthough these grounds were raised in the
Motion for New Trial, defense counsel failed to seek to
interview the jurors. Several jurors had, however, given
interviews to the press. Their coments appeared in an
article printed approximately nine nonths after sentencing.
Comments reported in the news article included beliefs by
the jurors that M. Jones mght kill again, feeling that
t he judge knew nore of the case than they did and that the
deci sion regarding sentence was up to the judge, the belief
that the sentence was the judge' s responsibility, and that
the jury perceived it’s role in voting for death as sendi ng
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a nmessage to the comunity. (I, RL03-107)

The state opposed the juror interviews, asserting
procedural bar predicated upon trial counsel’s failure to
request juror interviews in 1994 and that any area of
di spute inhered in the verdict.(l,R110-112)

The trial <court denied the request to interview
jurors.(1,R120-121) In a witten nenorandum the trial court
stated that the issues raised in the Mtion for New Trial
shoul d have been raised on direct appeal and counsel was
not ineffective in failing to pursue juror interviews.
(I'l,R218) The trial court found that all matters sought in
the interviews arising from the published comments of the
jury were all matters that inhered in the jury verdict and
woul d not warrant a juror interview (I1,R220)

The trial court’s refusal to permt juror interviews
is raised as Gound Il in the Amended Mdtion for Post-
Conviction Relief.(l1,R130). The trial court denied M.
Jones’ claim citing to the previous order and nenorandum
(111, R479)

M. Jones renews his assertion that Rule 4 3.5(d)(4),
whi ch prohibits counsel from contacting the jurors is in
constitutional conflict with M. Jones’ rights under the
First, Fifth, Sixth, Eighth, and Fourteenth Anmendnents to
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t he Unti ed St at es Consti tution. These restrictions
unconstitutionally burden the exercise of these fundanenta
rights. Rule4.4.5(d)(4) is further in violation of Article
|, Section 21 of the Florida Constitution because it denies
M. Jones access to the courts. Because M. Jones is
represented by counsel, his attorney is prohibited from
contacting jurors in order to determne if any overt acts
of m sconduct took place or i f the jurors were
i nperm ssibly subject to extraneous or outside influences
whi ch may have affected them

The bar against communication with jurors by a | awer
rai ses significant constitutional questions. It appears to
act as a prior restraint on counsel’s First Amendnent right

to free speech and association. See, Rapp v. Disciplinary

Board of Hawaii Suprene Court, 916 F. Supp. 1525 (D. Hawai

1996) .

By prohibiting juror contact, Florida has created a
rule which denies due process to defendants such as M.
Jones. It erects a barrier to the investigation and
presentation of legitimate <clains for post-conviction
relief. Trial by jury is an essential elenent of due

process. Scruggs v. WIliams, 903 F.2d 1430, 1434-35 (11'"

Cr. 1990)(citing Duncan v. Louisiana, 301 U S 145
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(1968)). Inplicit in the right to a jury trial is the right

to an inpartial and conpetent jury. Tanner v. United

States, 483 U. S. 107, 126 (1987). However, a defendant in
Florida who attenpts to prove that nmenbers of his jury were
i nconpetent or otherw se unqualified to serve has an al nost
i npossi bl e task under current Florida | aw.

Wile it is clearly recognized that overt acts of
juror msconduct violate a defendant’s right to a fair
trial, an investigations by counsel into the inpartiality
of the jury and equal protection of the |law as guaranteed
by the United States and Florida constitutions are

prohi bited. See, Powell v. Allstate Insurance Co., 652 So.

2d 354 (Fla. 1985). Based upon the facts alleged in the
Motion for New Trial, good cause exists for investigation
into whether or not the jury was unduly influenced by
out si de sources/evidence in this case.

Studies addressing jury conduct have found that
capital jurors in Florida fail to apply the statutory
sentencing directives in the manner required by Florida
| aw, due process, and the E ghth Amendnent to the United
States Constitution. See, WIlliam s. Geiner &Jonathan

Anst erdam Wy Jurors Vote Life or Death: Operative Factors

in Ten Florida Death Penalty Cases, 15 Am J. Crim

76



L.(1988). Exi sting research indicates that at |east sone
of the jurors in M. Jones’ case would have comm tted any
of several overt acts that would invalidate his conviction
and sentence. Studies show that jurors at tinmes
cont enporaneous with M. Jones’ trial mslead counsel and
court during voir dire, considered extraneous matters and
extrinsic influences, believed in a nmandatory death
sentence in cases such as this, and failed to follow the
requi rements of Sec. 921.141, Fla. Stat., in finding M.
Jones eligible for the death penalty.

The role of juries in the capital sentencing process
nmust conform to the doctrines applying the Eighth
Amendnent’s prohibition on cruel and unusual punishment to

regulate the inposition of the death penalty. Espinosa v.

Florida, 112 S. Ct.2926 (1992); Thomas v. State, 403 So. 2d

371 (Fla. 1981). This is especially critical where the jury

acts as the co-sentencer. Espinosa, supra., Walls v. State,

641 So. 2d 381 (Fla. 1994).
The integrity of the process by which the jury renders
a death sentence is also subject to the strictures of due

process. Spalding v.. Dugger, 526 So. 2d 71 (Fla. 1988);

Porter v. Singletary, 14 F.3d 554 (11'" Cir. 1994). The Due

Process C ause of the Fourteenth Amendnent further requires
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t hat a juror participating in capi tal sent enci ng
del i berati on nust be able to performhis duties as a juror

in accordance with his instructions and his oath. Mrgan v.
[Ilinois, 112 S.C. 2222, 2229 (1992). If even one juror is
i npanel ed who cannot conply with what is required in the
instructions or could draw a conclusion from the
instruction that would result in the erroneous death

verdict, the sentence cannot stand. Morgan, supra.; MIlls

v. Mryland, 108 S . C. 1860 (1988) The evidence that

Florida juries frequently and to a shocking degree consider
factors extrinsic to the verdict and engage in overt
prejudicial acts warrants the interview of jurors in this
case in order to assess the degree to which M. Jones may
have been prej udiced.

The Sixth Amendment to the United States Constitution
guarantees the right of counsel and due process requires
that counsel not be prevented frominvestigating legitinmate

claims for relief. Porter v. Singletary, 14 F. 3d 554, 557

(11'" Cir. 1994). The comments made by the jurors who served
on M. Jones’ jury as reported the newspaper coupled wth
the previously cited study on capital jurors raises a
substantial probability that the verdict in this case was
conprom sed and fails to neet the requirenents of the
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Ei ght h and Fourteenth Amendnents. Preventing counsel from

interviewing jurors in this case deprived M. Jones of his
right to counsel, due process and neani ngful access to the
courts.

In this case the Mdtion for New Trial filed in 1994
outlined specific areas where trial counsel believed that
jurors were subject to undue influences or msconduct. In
light of counsel’s clainms in 1994, the failure of counse
at that tinme to request jury interviews was ineffective

assi stance of counsel under Strickland. No strategic

rational e was provided by counsel for his failure to foll ow
through on the clains made in the Mtion for New Trial
M. Jones has suffered prejudice as a result of trial
counsel’s failures in that the failure to request jury
interviews virtually guaranteed that the Mtion for New
Trial would be denied. Counsel, by failing to request the
interviews, failed to preserve for direct appellate review
any of the alleged errors relating to juror m sconduct as
an inconplete record was available upon which to raise
t hese cl ai ns.
| SSUE V

APPELLANT HAS BEEN DEN ED ADEQUATE ACCESS

TO PUBLI C RECORDS THROUGH STATE RESTRI CTI ON

AND AS A RESULT O A FIRE VWH CH DESTROYED
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TRI AL COUNSEL’™ S FI LES AND RECORDS OF THI S CASE

Access to public records for capital defendants is
governed by Section 119.19, Florida Statutes and Fla. R
Ctim P. 3.852. M. Jones is required to denonstrate that
he has made his own search for the records from sources
other than the agencies subject to his public record
demands (e.g.,the records repository naintained by the
Secretary of State), are relevant to his post-conviction
proceedi ngs, and that his requests are not overly broad or
unduly burdensonme. Requiring M. Jones to denonstrate that
a public records demand is not overly broad or wunduly
burdensone violates public policy designed to ensure free
access to public records and the rights of citizens to
exam ne the actual records and not nerely copies. Kight v.

Dugger, 574 So. 2d 1066 (Fla. 1990); Davis v. Sarasota

County Public Hosp. Bd., 480 So. 2d 203 (Fla. 2d DCA 1985),

rev. denied, 488 So. 2d 829 (Fla. 1987).

Furt her restrictions inposed by Section 27.208,
Florida Statutes (2000), which prohibit counsel for a
capital sentenced defendant from seeking public records by
means other than those detailed in Section 119.19 and Fl a.
R Cim P. 3.852 violate Article I, Section 24 of the
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Florida Constitution by inpermssibly restricting the

defendant’s access to public records through counsel.
Requiring M. Jones to denonstrate that a public records
demand is not “overly broad or unduly burdensone violate
the due process rights of M. Jones under the Fifth and
Fourteenth Amendnents to the United States Constitution as
wel | as the due process guarantees of the Florida
Constitution. The terns as used are so vague that counsel

is forced to guess at the neaning. See, State v. Gay, 435

So. 2d 816, 819 (Fla. 1983). The neans required by these
statutes sweep too broadly into an area of constitutionally
protected freedom under Article |, Section 24 of the
Florida Constitution which requires that exenptions to
public records shall “be no broader than necessary.”

The restrictions, which hinder the discovery in
capi tal post -convi ction proceedings, unconstitutionally
hi nder the defendant in the preparation of his defense and
i nvestigation of valid clains.

In this case, the defense was further h ndered in the
investigation of clains of ineffective assistance of
counsel due to the destruction of all files and records
mai nt ai ned by defense counsel due to a fire at counsel’s
of fice. Through no fault of his own, M. Jones was severely
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prejudiced in his ability to investigate and present clains
of ineffective assistance of counsel due to the |oss of
this critical conponent in post-conviction investigations.
As a result, M. Jones’ rights under the Sixth, Eighth, and
Fourteenth Anmendnents to the United States Constitution and
Article I, Sections 9,16,and 17 of the Florida Constitution
have been vi ol at ed.
| SSUE VI
FLORI DA’ S DEATH PENALTY |S UNCONSTI TUTI ONAL DUE
TO NUMEROUSE JURY |INSTRUCTIONS VWHICH FAIL TO
ENSURE THAT DEATH |I'S NOT | MPOSED ARBI TRARI LY.
The Fl ori da deat h penal ty sent enci ng schene is
constitutionally infirm It 1is predicated upon nunerous
unconstitutional jury instructions:
A. The Prior Violent Felony Aggravating Factor Wich
Permts the Use of a Contenporaneous Conviction is

Unconstitutional.
During penalty phase the jury was instructed on the prior

vi ol ent felony aggravator as foll ows:

One, that the defendant had previously been convicted
of another offense or of a felony involving the use of or
the threat of violence to sone person. | advise you that
the crime of attenpted first degree nurder of Ezra Harold
Stow is a felony involving the use of or threat of violence
t o anot her person.

Trial counsel did not request a jury instruction to
the contrary. In the sentencing order the trial court found
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that the prior violent felony aggravating factor based on
t he contenporaneous conviction for the attenpted first
degree nmurder of Ezra Harol d Stow. (R325).

The wuse of a contenporaneous conviction as a prior
violent felony aggravating factor should not be allowed in
Florida because it violates the Ei ghth and Fourteenth
Amendnents to the United States Constitution and Article 1|,
Section 17 of the Florida Constitution as a matter of |aw.
VWil e recognizing the previous rulings of this Court that
do not support this argunent, it is appropriate for this

Court to reconsider these previous decisions. Francis V.

State, 808 So. 2d 110, 136 (Fla. 2002). The use of the
cont enpor aneous felony anmobunts to the application of an
automatic  aggravator, which violates the Eight and
Fourteenth Amendnents of the United States Constitution as
it fails to narrow the class of persons for whom death is
an appropriate sentence, fails to channel the discretion of
the sentencer, and results in the arbitrary inposition of
t he death penalty.

Especially confusing in this case was the fact that
the statutory mtigating factor of no significant history
of prior crimnal activity was also applicable to M.
Jones. The use of the prior violent felony jury instruction
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was m sleading and confusing to the jury due to clear
i nconsi stency between the mtigating circunstance and this
aggravating factor. The jury instructions as given
inevitably led to the rejection of the mtigating factor in
favor of the aggravating factor. At mninmum the jury
shoul d have been given an additional instruction that if
they found that the aggravating factor of prior violent
felony was proven beyond a reasonable doubt, this did not
negate the no significant prior crimnal history mtigating
factor. The trial court’s ultinmate finding of the
mtigating factor does not relieve the error in the |lack of
a specific jury instruction, nor does it relieve the duty
of trial counsel to make sure that the jury had received
speci fic guidance as to the apparent inconsistency. The
jury recomendation is infirmas a result of the |ack of
special instruction and by the wuse of the standard
instruction which directs the jury that a contenporaneous
conviction satisfies the prior violent felony aggravator.

B. Victim Inpact Evidence is Unconstitutionally Permtted

Wthout a Jury Instruction.
During the penalty phase in this case the state was

permtted to present victim inpact evidence over the
objection of defense counsel. In Gound |X of the Amended
Motion for Post-Conviction Relief M. Jones argues that the
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failure of def ense counsel to request a limting
instruction was ineffective assistance of counsel. By |aw,
W tnesses who provide victim inpact testinony are |limted
to testinmony which addresses the victinms uniqueness and
the loss of the victim to the community. See, Section
921.141(8), Florida Statutes (1994). They cannot provide

opinions and characterizations about the crine. Payne v.

Tennessee, 501 U. S. 808 (1991); W ndom v. State, 656 So.

2d 432 (Fla. 1995). The lack of an instruction converts

victim I mpact evi dence into a non-statutory
unconsti tuti onal aggravating factor. The Jlack of an
instruction to the jury as to the limtations of such

testinmony violates M. Jones’ Sixth, Eighth, and Fourteenth
Amendnent rights under the United States Constitution and
Article I, Sections 9, 16, and 17 of t he Fl ori da
Constitution.

C. The Penalty Phase Jury Instructions |Inproperly Shift
the Burden of Proof to the Defendant to Establish
Mtigating Factors and Then Show That the Mtigating
Factors Qutwei gh the Aggravating Factors in Violations
of the Fifth, Eighth, and Fourteenth Anmendnents to the
United States Constitution and Article |, Sections 9,
16, and 17 of the Florida Constitution.

Under Florida law a capital sentencing jury nust be told
t hat :
.the state nust establish the exi stence of one or
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nor e aggravating circunmstances before the death
penalty could be inposed...

[Sjuch a sentence could be given if the state
showed the aggravating circunstances out-weighed
the mtigating circunstances.

State v. Dixon, 283 So. 2d 1 (Fla. 1973); Millaney v.

W I bur, 421 U S 684 (1975). This straightforward
standard was never applied to the sentencing phase of M.
Jones’ trial. The jury instructions in this case were
i naccurate and provided mnmisleading information as to
whet her a death recommendation or a life sentence should
be returned. In Gound X of the Anended Modtion for Post-
Conviction relief M. Jones asserted that defense counsel
rendered ineffective assistance of counsel by failing to

object to these errors. See, Mirphy v. Puckett, 893 F. 2d

94 (5'" CGir. 1990). The instructions shifted to M. Jones
the burden of proving whether he should live or die by
instructing the jury that it was their duty to render an
opinion on life or death by deciding “whether sufficient
mtigating ci rcunst ances exi st to out wei gh any

aggravating circunstances found to exist.” |In Hanblen v.

Dugger, 546 So. 2d 1039 (Fla. 1989), a capital post-
conviction action, this Court addressed the question of
whet her the standard jury instructions shifted the burden
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to the defendant as to the question of whether he should
live or die. The Hanblen opinion reflects that these
clainms should be addressed on a case-by-case basis. I n
failing to object to these errors, defense counsel

rendered ineffective assistance of counsel. See, Mirphy

v. Puckett, supra..

The jury instructions given in this case required that
the jury inpose death unless mtigation was not only
produced by M. Jones, but also unless M. Jones proved
t hat the mtigation outweighed and overcane the
aggravation. The trial court then enployed the sane
standard in sentencing M. Jones to death. This standard
obviously shifted the burden to M. Jones to establish
that life was the appropriate sentence and I|imted
consideration of the mtigating evidence to only those
factors proven sufficient to outweigh the aggravation.
The standard jury instruction given to this jury violated
Florida law. This jury was precluded from *“fully
considering” and *“giving full effect to” mtigating

evi dence. Penry v. Lynaugh, 109 S.Ct. 2934, 2951 (1989).

This burden shifting resulted in an wunconstitutional
restriction upon the jury s consideration of any rel evant
circunstance that it could use to decline the inposition
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of the death penalty. MC esky v. Kenp, 481 U S. 279, 306

(1987); Lockett v. Chio, 438 U S. 586 (1978); and Hitchcock

v. Dugger, 481 U. S. 393 (1987).
The unconstitutional burden shifting violates the
principals of the Ei ghth Anmendnent and Florida law. A
death sentence which results from erroneous instructions

is arbitrary and capricious. MKoy v. North Carolina, 110

S.a. 1227, 1239 (1990), [Kennedy, J., concurring]. M.
Jones was forced to prove to the jury that he should
live. This violated the Ei ghth Amendnent and due process
under Muillaney. The effect of these jury instructions is
for the jury to conclude that it need not consider
mtigating factors unless they are sufficient to outweigh
the aggravating factors and from evaluating the totality
of the circunmstances as required under Dixon. Counsel’s
failure to object to these erroneous instructions is

deficient performance under the principles of Harrison v.

Jones., 880 F.2d 1277 (11'" Gir. 1989).

D. The Penalty Phase Jury Instructions | npr operly
Mnimze and Denigrate the Role of the Jury in the
Penalty Phase In Violation of Caldwell v. M ssissippi,
and Trial Counsel’s Failure to Object Constitutes
| neffective Assi stance of Counsel.

In Gound XI of the Amended Mdtion for Post-Conviction

Relief M. Jones chall enged defense counsel’s failure to
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object to jury instructions as given in this case as being

in violation of Caldwell v. Mssissippi, 472 US. 320

(1985). Cal dwel | prohibits the giving of any jury
instruction which denigrates the role of the jury in the
sentencing process in violation of the Fifth, Ei ghth, and
Fourteenth Anendnents to the United States Constitution.
The penalty phase jury instructions in Florida violate not
only Caldwell, but also Article I, Sections 9, 16, and 17
of the Florida Constitution. The decision of this Court in

Thomas v. State, 838 So. 2d 535 (Fla. 2003), and others

rejecting this claimshould be reversed.

By repeated reference to the jury that their verdict
is only advisory and a recommendati on and being told that
the decision as to sentence rests solely with the court,
the jury is not adequately and correctly informed as to
their role in the Florida sentencing process. The jury
instructions suggest that the decision of deciding the
appropri ateness of a death sentence rests with the court
and not them These instructions mninmze the jury’ s sense
of responsibility for determ ning the appropriateness of a
deat h sentence.

The juror comments reported in the press in this case
denonstrate that the role of the jury in this case was
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i mproperly mnimzed and denigrated. Juror Harold Rooks,
who reconmmended death commented “1I'm just sitting there
saying the guy is guilty or he’s not guilty. |I’mnot saying
that he’s going to be electrocuted or anything |ike that.

That’s got to be the judge’'s decision because he could give
himlife or whatever. | think the judge probably knows nore
than we do, even though we’'re sitting there listening to
it, because he’s got all the other docunents. It’'s good to
have that other opinion, that other person, because none of

us are perfect.” Cearly Juror Rooks did not understand the
wei ght afforded to a jury recomendation in the State of
Fl ori da.

Juror Stanley Jefson, who also recomended death,
observed that “Of course in this case, the sentence was
left up to the judge, and | think that hel ped people a | ot
by making sure that the jurors understood that what they
said was not the result.” Juror Jefson and all the other
jurors who believed that what they said would not be the
result clearly did not understand the significant role the
jury plays in the sentencing of a nman to death. Trial
counsel rendered performance bel ow acceptabl e standards for
capital counsel when he failed to object to the jury

i nstructions as given.
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E. The Penalty Phase Jury Instructions Fail to Properly
I nstruct the Jury Regarding the Nature, Meaning, and
Effect of Mtigation In Violation of the Fifth,
Ei ghth, and Fourteenth Anmendnents to the Untied States

Constitution and Article |, Sections 9,16, and 17 of
the Florida Constitution; Trial Counsel’'s Failure to
bj ect to These | nstructions was | neffective

Assi stance of Counsel.
The standard jury instructions in penalty phase

proceedings fail to instruct the jury regarding the nature,
meaning, and effect of mtigation in violation of the
Fifth, E ghth, and Fourteenth Amendnents to the United
States Constitution and of Article I, Sections 9, 16, and
17 of the Florida Constitution. The jury instructions fai

to instruct the jury that mtigation evidence nust be

consi dered under Eddings v. klahonm, 455 U.S. 104, 114-115

(1982) (“The sentencer ..may determ ne the weight to be given
to the relevant mitigating evidence. But [it] may not give
it no weight by excluding such evidence from [its]
consi deration.”)“The Ei ght h and Fourteenth Amendmnent
require that the sentencer not be precluded from
considering, as a mtigation factor, any aspect of the
def endant ' s character or record and any of t he
circunstances of the offense that the defendant proffers as
a basis for a sentence less than death... Just as the State
may not by statute preclude the sentencer from considering
any mtigating factor, neither may the sentencer refuse to
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consider, as a matter of law, any relevant mtigating
evidence... It is not enough to allow the defendant to
present mtigating evidence to the sentencer. The sentencer
must also be able to consider and give effect to that
evidence in inposing sentence.” Penry, 492 U S. 302
Florida jury instructions fail to adequately define
for the jury what mtigation is. The court in Spivey V.
Zant, 661 F. 2d 464, 471 (5" Cr. 1981) offered a
definition of mtigating evidence and what its’ function
should play in jury deliberations. Spivey advises that the
jury should be told that mtigating circunstances do no
justify or excuse the offense, but should in fairness or
mercy, be considered as extenuating or reducing the degree
of nmoral culpability and punishment. The United States
Suprenme Court has adopted simlar |anguage in defining

mtigating circunstances in Wodson v. North Carolina, 428

US. 280, 304 (1976) as “anything about the defendant or
the crinme which, in fairness and nercy, should be taken
into accounts in deciding punishnment. Even where there is
no excuse or justification for the crinme, our |aw requires
consideration of nore than just the bare facts of the
crime; therefore, a mtigating circunstance nmay stem from
any of the diverse frailties of human kind.” This Court has
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approved the giving of an expanded jury instruction

patterned after both Wodson and Spivey in Jones v. State,

652 So. 2d 346, 351 (Fla. 1995). Trial counsel was
ineffective in failing to request an expanded jury
instruction as to the nature, neaning and effect of
mtigating circunstances in the death sentencing process.
Florida jury instructions also fail to advise the jury
that unanimty is not required as to mtigating factors.
Unanimty requirenents have been stricken in other states.

See, MIls v. Maryland, at 486 U S. 367 and MKoy v. North

Car ol i na, at 494 u. S 433. Si nce no standard
juryinstruction exists for this issue, trial counsel was
ineffective in failing to draft and request a special
instruction on this issue under the principles of Harrison
v. Jones, at 880 F. 2d 1277 (11'" Gir. 1989).
| SSUE VI

A SENTENCE OF DEATH IS NOT APPROPRI ATE IN THI S CASE

A defendant is entitled to relief for constitutiona
errors which result in a death sentence when he can show

i nnocence of the death penalty. Sawer v. Witley, 112

S.C. 2514  (1992) I nnocence  of the death penalty
constitutes a wvalid claim for post-conviction relief.

Scott v. Dugger, 604 So. 2d 465 (Fla. 1992).
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In this case the trial <court relied wupon three
aggravating factors to support a death sentence: [1l] CCP;
[2] Prior Violent Felony; and [3] Pecuniary Gain. The jury
was given unconstitutionally vague and overbroad jury
instructions on two of the three factors relied upon by the
judge to support a death sentence: CCP and Pecuniary Gin.
As denonstrated by testinony at the evidentiary hearing,
there was i nsufficient evi dence to support t hese
aggravating factors. As a result, two of the three factors
cannot be relied wupon to support a death sentence.
Contradictory jury instructions on the prior violent felony
aggravator and no significant crimnal history mtigator
led to jury confusion. As a result, this aggravating factor
shoul d not be relied upon.

Substantial mtigation evidence is present that was
not presented at the penalty phase. Significant testinony
about the nental state of M. Jones at the time of the
crines is now present in this record.

Trial counsel’s performance was deficient as to each
of these errors as previously argued in this Brief. \/ g
Jones suffered prejudice because of trial counsel ' s
failures to attack aggravation and present mtigation when
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this court determ ned that a death sentence was
proporti onal based wupon an inadequate and factually
incorrect record on direct appeal.

A review of the mtigation evidence presented at the
evidentiary hearing conbined with the renpoval of the
aggravating factors renders the death sentence in this case
di sproportionate. Thus, M. Jones is ineligible for the
death penalty. This Court’s pri or finding as to
proportionality is subject to reversal because it was based
upon a deficient record. Mnifest injustice would occur

should it becone |aw of the case. State v. Oaen, 696 So. 2d

715 (Fla. 1997), on remand, 697 So. 2d 1309 (Fla. 4'" DcA),

cert. denied, 118 S. C. 574, 139 L. Ed. 2d 413 (1997);

VWhite Sands, Inc., v. Sea Cub V Condoni nium Ass’'n., Inc.,

591 So. 2d 286 (Fla. 2" DCA 1991), rev. denied, 599 So. 2d

1279 (Fla. 1992).

| SSUE VI 1|

FLORI DA’ S CAPI TAL SENTENCI NG PROCEDURE | S
UNCONSTI TUTI ONAL BECAUSE THE JUDGE RATHER
THAN JURY DETERM NES SENTENCE

Florida' s capital sent enci ng procedur e IS

unconstitutional under the holdings of the United States

Suprenme Court in Ring v. Arizona, 122 S. C. 2428 (2002)

The Court, in Ring, struck the death penalty statute in
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Arizona because it permtted a death sentence to be inposed
by a judge who made the factual determination that an
aggravating factor exi st ed. Absent the presence of
aggravating factors, a defendant would not be exposed to
the death penalty. While recognizing that this position
has not been ruled upon favorably by this Court in Bottoson

v. Moore, 833 So. 2d 693 (Fla.), cert. denied, 123 S. .

657 (2002) and other cases, M. Jones asserts that the
Florida capital sentencing statute suffers from the sane
flaws that led to Ring and would urge that this Court
adopt, at m ni mum the reasoning expressed in the
di ssenting opinions of Justices Anstead and Pariente, which
woul d require unani nous death reconmmendation by the jury.
Under Florida |aw, a defendant cannot be sentenced to death
unl ess the judge- not jury- makes the ultimte findings of
fact as to the aggravators and mtigators. The jurors in
M. Jones’ case certainly grasped this conclusion as
evi denced by their coments to the press. Because Florida
requires fact finding by the judge, it is unconstitutional
under Ring. The use of the advisory jury reconmmendation
does not change this analysis. The Florida capital

sentenci ng procedure i s unconstitutional.
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| SSUE | X

FLORI DA' S CAPI TAL SENTENCI NG STATUTE | S UN-

CONSTI TUTI ONAL ON | TS FACE AND AS APPLI ED

IN THI S CASE I N VI OLATI ON OF THE ElI GHTH AND

FOURTEENTH AMENDVENTS TO THE UNI TED

STATES CONSTI TU ON AND ARTI CLE |, SECTI ONS

9, 16, AND 17 OF THE FLORI DA CONSI TI TUTI ON.

Florida's capital sentencing scheme denies M. Jones

his right to due process of |aw and constitutes cruel and
unusual punishment on its face and as appli ed. Florida’s
death penalty statute is constitutional only if it prevents
the arbitrary inposition of the death penalty and narrows

the application of death to only the worst offenders. See,

Profitt v. Florida, 428 U S. 242 (1976) Florida s death

penalty statute fails to neet these constitutional
guarantees and is therefore unconstitutional.

Florida’s death penalty statute fails to provide any
standard of proof for determ ning that aggravating factors

“outweigh” mtigating factors (Miullaney v. WIlbur, at 421

US 684) and does not define *“sufficient aggravating
circunstances.” Further, the statute does not sufficiently
define for the jury' s consideration each of the aggravating
factors listed in the statute. Aggravating factors are
applied in a vague and inconsistent manner and the jury
recei ves unconstitutionally vague instructions on the
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aggravating factors. See , Godfrey v. Georgia, 446 U S. 420

(1980). This leads to an arbitrary and capricious
i nposition of the death penalty, as in M. Jones’  case, and
thus violates the Eighth and Fourteenth Anendnents to the
United States Constitution and Article |, Sections 9 and 17
of the Florida Constitution.

Florida’ s capital sentencing procedure does not have
the independent reweighing of aggravating and mtigating

factors as envisioned in Profitt v. Florida, at 428 U S

242.

Florida | aw creates a presunption of death where even
only one aggravating factor applies. This <creates a
presunption of death in every felony murder case and in
al nrost every preneditated nurder case. Once a single
aggravating factor is present, Florida |aw presunes that
death is the appropriate punishment and that it can only be
overcone by mtigating evidence strong enough to outweigh
t he aggravating factor. The systematic presunption of death
cannot be squared with the Ei ghth Anmendnment requirenent
that death be applied only to the worst offenders. See,

Richnond v. Lewis, 113 S.C. 528 (1992); Furman v. Georgi a,

408 U. S. 238 (1972). To the extent trial counsel failed to
preserve this issues, defense counsel rendered
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prejudicially deficient assistance.

CONCLUSI ON

Based upon the foregoing argunents, citations of |aw, and
other authorities, the sentence death nust be set aside, a
new penalty phase conducted, or a sentence of life in

pri son be inposed.
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