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PRELI M NARY STATEMENT

The Appellant, M. Jones, will rely upon the Statenent
of Facts, argunent, and citations of authority set forth in

the Initial Brief as to each issue. The Reply Brief wll

contain additional argunent as to Issues I, Il, 1V, and
VIIl as set forth in the Initial Brief.

ARGUVENT

| SSUE |

THE TRI AL COURT ERRED | N REJECTI NG

APPELLANT' S CLAI M THAT TRI AL COUNSEL

WAS | NEFFECTI VE | N | NVESTI GATI NG AND

PRESENTI NG MENTAL HEALTH TESTI MONY

TO THE JURY WHI CH WOULD HAVE RENDERED

| NAPPLI CABLE THE APPLI CATI ON OF THE

COLD, CALCULATED, AND PREMEDI TATED

AGCGRAVATI NG FACTOR I N THI S CASE

The Appellant’s request for relief in this issue is

grounded upon trial counsel’s failure to adequately
i nvestigate nental health mitigation and to present nental
health mtigation to the jury in order to attack the
aggravating factor of CCP. The presentation of this
evidence would have nade the aggravating factor of CCP
i napplicable to this case. Aggressively rebutting the CCP
aggravating factor was critical to the defense of M.

Jones. CCP is acknow edged as one of the nobst serious

aggravating factors. Larkin v. State, 739 So. 2d 90 (Fl a.
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1999). After the penalty phase, but before sentencing, the
CCP jury instruction given in this case as found to be

unconstitutional in Jackson v. State, 648 So. 2d 85 (Fla.

1994). Trial counsel had failed to object to this
instruction during the trial, despite the existence on |ong
and ongoing challenges to the CCP instruction. Tria
counsel’s deficient performance was conpounded by his
failure to become famliar with the hol ding of Jackson that
issued prior to sentencing. Not only did Jackson determ ne
that the jury instruction on CCP was unconstitutional, it
also set forth, for the first time, the criteria or facts
that were necessary in order for CCP to apply.

The State’s response in Issue | of the Answer Brief
(pages 12-17) to trial counsel’s failure to respond to
Jackson rests on the argunent that counsel could not be
responsible for failing to assert a claim that did not
exist. This argunent nust fail because Jackson was pending
before the Florida Suprene Court at the tine of trial (thus
the issue in capital litigation did exist) and the opinion
was issued in this case before sentence was i nposed.

The State relies on the cases of Walton v. State, 847

So. 2d 438 (2003) and Johnson v. State, W 729169, 12 (Fl a.

2005), in support of this argunment. Both are distinguish-
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able fromthe facts in this case and are not determnative
of this issue. Walton went to trial and was sentenced in
1991- his case had concluded prior to the issuance of
Jackson in 1992. Def endant Johnson’s trial ended with a
jury verdict on Mrch 11, 1989. Trial counsel in both
Walton and Johnson failed to raise any objection to CCP
jury instruction or to challenge the aggravator in any
f ashi on.

In contrast, M. Jones’ case had not reached finality
in the trial court at the tine Jackson issued. Sentencing
was still pending. Thus, it is distinguishable from
Walton. There is a difference between failing to anticipate
changes in the law and fulfilling the Sixth Amendnent
requi rement for counsel by educating oneself as to current
issues in active litigation that dramatically inpact on the
client you are charged with representing. The chal |l enges
to the aggravating factor jury instructions for HAC and CCP
were not new, novel, or unanticipated at the time of M.
Jones’ trial. Trial counsel was certainly aware of the
chall enges to the CCP instruction, as he had filed two pre-
trial noti ons to decl are t he CCP instruction
unconstitutional and to prohibit the giving of the standard
CCP instruction. To claimthat trial counsel should not be
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responsi bl e for knowi ng about the change in the law is not
logical - trial counsel knew the issue existed but failed to
act accordingly to preserve the issue for appellate review
by requesting a special or different jury instruction.

In the Initial Brief the failure of defense counsel to
present evidence from nental health experts that
contradicted the finding of CCP and denonstrated the
failure of proof on several of the Jackson criteria was
presented in Issue | as the first prong of a two-part
argunent of ineffective assistance of trial counsel as

related to the CCP aggravator. The State’'s Answer Brief

does not address this argument in Issue |, but only
somewhat addresses it in Issue Il. (See, Answer Brief,
p.18) Issue Il in the Initial Brief addressed the failure

of trial counsel to investigate and present mtigation
evidence in mtigation, an issue apart fromtrial counsel’s
failure to present nental health testinmony relative to
rebutting CCP. For the sake of continuity and clarity,
Appellant’s response to the State argunent will remain in
| ssue |, as presented in the Initial Brief.

The State largely fails to address the failure of
defense counsel to present nental health testinony as an
affirmati ve defense against the finding of CCP. As pointed
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out in the Initial Brief, the trial court noted the utter
| ack of evidence which was present in the record to explain
the seemng “Dr. Jekyll/M. Hyde” nature of this offense
and to show that this was anything other than an "intended,
deli berate, and cal culated” crinme. The |lack of evidence on
the record is exactly why defense counsel was ineffective-
the trial Ilevel record was silent not because no such
evidence existed to rebut the required elenents of CCP, but
because trial counsel failed to investigate and present it.
No state testinobny was presented at the post-
conviction evidentiary hearing to rebut or contradict the

findings of Dr. MIller that the crines were not “contrived,

logically planned, or thought out, or the product of any

reasoning of substance”. (V,R811)(enphasis added). No

state testinony was presented at the evidentiary hearing to
rebut or contradict the conclusion of Dr. MMhon that the
instant offenses were a tragic response to an enotionally
charged encounter rather than a calculated and cold plan to
kill. Had evidence of the nmental state of M. Jones been
presented at penalty phase which was clearly inconsistent
with a finding of CCP, the trial court would have had the
answer to the question asked in the sentencing order- what
was the enotional make up of M. Jones that rebutted the
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conclusion that these crinmes were planned and deli berate?
Trial counsel had the opportunity to act affirmatively
on behalf of M. Jones in light of Jackson and to benefit
from that decision. H failed to do so. Trial counsel
took no affirmative action in light of Jackson- he did not
seek a new penalty phase, he did not present additional
testimony to the court which specifically addressed the
four-pronged criteria for CCP outlined in Jackson, he did
not even direct the trial court’s attention to the
exi stence of Jackson. Trial counsel did not render
effective assistance of counsel to M. Jones when he failed
to offer the evidence necessary to show the trial court why
CCP could not apply to this case under Jackson. Tri al
counsel offered no explanation for his failure and there is
no acceptable strategic reason for failing to do so. The
om ssions of trial counsel deprived M. Jones of his

constitutional right to counsel under the Sixth Amendnent.

| SSUE | |
THE TRI AL COURT ERRED | N REJECTI NG APPLLANT' S CLAI M
THAT TRI AL COUNSEL WAS | NEFFECTI VE | N | NVESTI GATI NG
AND PRESENTI NG EVI DENCE TO THE JURY OF NUMEROUS AND
SI GNI FI CANT NON- STATUTORY M Tl GATI NG Cl RCUMSTANCES
In the Initial Brief it was argued that trial counsel
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was ineffective in failing to present mtigation evidence
in three main categories: nmental health testinony, evidence
of positive behavior by M. Jones since his arrest and
t hroughout the judicial proceedings, and detailed and
specific testinony from friends and famly nenbers as to
the character of M. Jones, hi s reputation for
peacef ul ness, and his renorse and sorrow over the crines.

As to the first area of testinony, the State argues
that that trial counsel’s decision to forgo the testinony
of the trial nental health expert, Dr. Mller, was not
deficient because of concerns of negative testinony.
(State’s Answer Brief at p.26) The State relies on Gaskins
v. State, 822 So. 2d 1243 (Fla. 2002), for this position.
Gaskins is distinguishable fromthis case.

In Gaskins trial counsel chose not to present the
testinmony of Dr. Krop because Dr. Krop had advised counsel
that he would not be of help if called as a wi tness because
of extremely danaging testinony that he would have to give
about the defendant. This testinony included acts of
sexual deviancy, lack of renorse, and Gaskin's claimthat
he enjoyed Kkilling. This Court determned that trial
counsel was not ineffective in failing to call Dr. Krop,
given the fact that his testinony woul d open the door to
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very damagi ng testi nony about the defendant.

In this case the State argues that the decision to
forgo the testinmony of Dr. MIller was because Dr. Mller
could not be of nuch help because he did not find either
statutory mtigator and because of potential concerns about
a door being opened to “future dangerousness” or other
negative information. Dr. Mller’'s testinony at the
evidentiary hearing does not support this argunent.

Dr. MIller testified that he found no evidence in M.
Jones’ background of anything that would suggest that the
instant crine was typical for him in fact, it was out of
his character. (V,T813) According to Dr. Mller, M. Jones
did not have any anti-social personality disorders and no
anti -social behaviors. (V,T813) Dr. Mller in no way
testified that M . Jones was a future danger if
incarcerated as opposed to being executed. Even if such
evi dence had been found, Dr. MIler would not have been
permitted to testify as such at trial, as this type of
testi nony woul d have been the equival ent of an unauthorized
statutory aggravator.

Further, Dr. Mller’s testinony at the post-conviction
evidentiary hearing dovetailed wth trial counsel ’s
decision to present M. Jones in a positive light to the
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jury. Dr. Mller certainly did not find any of the type of
i ssues presented by the defendant in Gaskins. Dr. Mller’s
opinion that M. Jones could “function quite well in the
worl d” was consistent with the trial strategy for penalty
phase. Dr. MIller did not report any “negative” statenent
made by M. Jones that would have caused concern or
underm ned the strategy to present M. Jones as having had
a “golden background”. (State’s Answer Brief at p. 26)
Had Dr. MIller prepared a report or testified in a manner
that contradicted this trial strategy, his exclusion as a
wi tness would be reasonable under Gaskins, but that was
sinmply not the case.

Whet her or not trial counsel ever spoke about possible

mental health mtigation with Dr. MIller is murky, to say

the | east. Dr. Mller testified that he renenbered no
conversati ons w th trial counsel about M. Jones’
personality disorder. (V,T819) Dr. Mller’s personal

recollection was that trial counsel did not speak with him
after Dr. MIller mailed his report to trial counsel, but
since he was told that trial counsel had tal ked with him he
woul dn’t deny a conversation because he had no witten
notes to contradict that assertion. (VI820) I n nost
i nstances where he is asked to exam ne a defendant for the

9



i ssues of conpetency and insanity, as in this case, Dr.
MIller wll not hear back fromtrial counsel if he excludes
those issues. (V,T822) According to Dr. MIller the defense
attorney orchestrates what occurs in a case and an expert
such as Dr. MIller participates at a level structured by
the lawer. (VT819) Trial counsel could not recall
speaking with Dr. MIller, but stated that it would nornally
be his practice to do so.

The State argues that trial counsel was  not
ineffective in failing to present the testinony another
doctor such as Dr. MMahon because she did not find either
statutory nmental health mtigator and because trial counsel
had already consulted with Dr. Mller. (State’'s Answer
Brief at p.27)

Because a nental health professional cannot testify
that the two statutory nental health mitigators are present
is not, as the State suggests, a conclusive determ nation
that their findings and testinony are without nerit or that
their testinony should not be pursued. This assertion
overl ooks the obvious- that mtigation is not Ilimted
solely to the enunerated statutory mtigators, but includes
countless non-statutory mtigators as well. Capital case
opinions are replete with factual recitations of

10



significant mtigation having been established through
mental health testinony when neither statutory nental
health mtigator was present. The testinony of Drs. Mller
and McMahon clearly established mtigation that has been
recognized by this Court as worthy of consideration in
determ ning the appropriateness of the death penalty. The
decision to exclude such evidence, if in fact any such
t hought process was even used, was error by trial counsel.
As previously argued in the Initial Brief, the trial

court’s reliance on Asay v. State, 769 So. 2d 974 (Fla.

2000) was m spl aced because Asay focused on whether or not
trial counsel was ineffective in failing to secure a nore
favorabl e expert for trial than the nental health expert
that he had secured that gave an unfavorable report. The
issue presented in this case is not whether counsel was
ineffective in failing to secure a nore favorable expert,

but instead was he ineffective for failing to develop and

use favorable expert testinony that existed at the tinme of

trial from an expert already favorable to his case. This
is not a situation where the quality of the mtigation was
at issue- it is a case where the absence of information was
at issue. Trial counsel in this case wholly failed to
adequately investigate and develop mtigation through his
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ment al health expert.

The testinony at the evidentiary hearing conpletely
contradicted the testinony of trial counsel that he was
concerned that if he presented testinony from Dr. Mller
that the door would be opened for the State to present
evi dence of the future dangerousness of M. Jones, creating
negative testinmony for the jury on this point. It was
undi sputed that M. Jones had no prior crimnal history
before these offenses. It was stipulated at the
evidentiary hearing that M. Jones was a nodel inmte and
exhibited nothing but appropriate behavior during the
trial. M. Jones was especially mndful of the victim and
decedents famly during the trial. Dr. MIller’ s opinion at
the time of the original trial was that this crime was an
absolute aberration in behavior for M. Jones and not
likely to occur again. There is not a scintilla of
evidence which existed at the time of trial to support
trial counsel’s assertion that he was concerned about
having Dr. Mller testify Dbecause of the “future
danger ousness” questi on.

The State’s Answer brief does not address trial
counsel’s failure to present as mtigation M. Jones’ nodel
behavior in court, jail, and prison and his appropriate
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adjustnent to incarceration. It is presunmed that the State
concedes that this mtigation was established and that
trial counsel was ineffective in failing to present it.

Trial counsel’s failure to adequately devel op and
present the testinony of famly nenbers regarding M.
Jones, his character, his reputation for peaceful ness, and
his great remorse over the crimes was also presented the
Initial Brief. The State addresses only one wtnesses
testi nmony, that of Abigail Taylor, and sinply refers to the
remaining witnesses as a “herd”. (State’s Answer Brief at
p. 35) It should be renmenbered that these w tnesses were
not animals, but individuals and famly nenbers who knew
M. Jones and would have been instrunmental in devel oping
for the jury an accurate portrait of who M. Jones was.

The State has argued through out the Answer Brief that
def ense counsel’s strategy for penalty phase was to present
t he “gol den” background of M. Jones. The effective way to
acconplish this goal would have been to present neani ngful,
detail ed, and specific exanples of M. Jones’ character and
life to the jury. Asking only if M. Jones was a good son
or a good brother as defense counsel did as opposed to
presenting detailed and specific testinony about the
character and background of M. Jones conpletely fails to

13



achieve the desired objective. It is the difference
between a drawing of stick figures and an oil portrait.

Trial counsel’s failure to adequately prepare and
present evidence to support his penalty phase strategy
constitutes ineffective assistance of counsel of a degree
sufficient to have underm ned confidence in the |ower court
pr oceedi ngs. The jury and trial court were denied
mtigation evidence of substantial quality at the tine
sentence was i nposed. This Court was deprived of
information crucial to ensuring that proportionality review
was appropriately conducted. The trial court erred in
determ ning that counsel was not ineffective for failing to
ensure that mtigating evidence was presented to the jury ,

trial court, and contained in the appellate record.

| SSUE |V
THE TRI AL COURT ERRED | N DENYI NG APPELLANT’ S
REQUEST TO CONDUCT JUROR | NTERVI EW5 | N ORDER
TO DETERM NE THE EXI STENCE OF JUROR M SCONDUCT
Post - conviction counsel filed a notion to interview
jurors based on two grounds: (1) statenments contained in
trial counsel’s notion for new trial indicating that he
suspected juror msconduct and (2) a newspaper article

dated nine nonths after the verdi ct which rai sed
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subst anti al guesti ons about t he integrity of t he
del i berations based upon interviews wth several of the
jurors in this case. Ground one is based upon the
ineffective assistance of trial counsel during the period
of time that he represented M. Jones. Ground two, based
upon the content of the newspaper article, constitutes
new y discovered evidence for which a juror interview was
necessary in order to effectively pursue post-conviction
remedi es.

The State contends that this issue is procedurally
barred as it should have been raised on direct appeal.
This assertion overlooks the fact that the issue was not
preserved for direct appeal as to the first ground because
trial counsel had failed to pursue the issues raised in the
notion for new trial and had not sought juror interviews
prior to sentence being inposed or prior to the filing of
the notice of appeal. Appellate counsel is not expected to
challenge issues which are clearly not preserved for
appel | ate review Trial counsel’s failure to take the
necessary steps to perfect this claim for appellate review
is appropriate for post-conviction relief. The cases
relied upon by t he State for this ground are
di stingui shable fromthis case.
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In Parker v. State, 2005 W 673686 *6 (Fla. 2005),

this court rejected a post-conviction claim relating to
juror interviews because the claim should have been raised
on direct appeal. The trial lawer in Parker had raised
the issue at trial- he had brought a news story that had
reported conversations anong the jurors to the attention of
the judge, he attenpted to raise and preserve the issue,
and the trial lawer had called witnesses at a hearing who
testified about conversations engaged in by the jurors.
Because trial counsel had raised the issue in the |ower
court and preserved the issue for direct appeal, a claim of
ineffective assistance against trial counsel was properly
barred- trial counsel had adequately raised and preserved
the issue sufficient to allow direct appellate review In
the case at bar, defense counsel failed to adequately raise
and preserve any issue of juror msconduct that he was
aware of at the tinme for direct appellate review The two
additional cases cited by the State in support of their

position, Jennings v. State, 782 So.2d 853 (Fla. 2001) and

Gaskins v. State, 737 So.2d 509 (Fla. 1999) do not contain

any factual information about the claimraised in order for
then to be used for conparative purposes or as precedent
for denial of clains such as raised by M. Jones.
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The State contends that review is also barred because
appel |l ate counsel failed to seek to interview the jurors in
this case. As acknowl edged by the State, the newspaper
article appeared nine nonths after the trial concluded.
Any information would not have been considered appropriate
for direct appellate review, as the article was outside the
record. The claim was appropriately raised at the first
instance that it was possible to do so: as information
appearing after the conclusion of the trial, the newspaper
article which contained the juror comments constituted
newly discovered evidence. In order to effectively
investigate this <claim post-conviction counsel sought
perm ssion from the court to interview jurors once
jurisdiction had returned to the trial court at the
conclusion of the direct appeal. Thus, the questions
raised by the newspaper article were brought to the
attention of the appropriate court at the appropriate tine.
The trial court’'s refusal to permt full, fair, and
conplete investigation of this claimis the subject of the
second ground or prong of this issue.

A “fishing expedition” was not what was sought in this
case by post-conviction counsel. Based upon the comments
reported in the newspaper article, a sound basis for

17



inquiry existed. |In Johnson v. State, 804 So.2d 1218 (Fl a.

2001), this Court dismssed the defendant’s clains for
juror interviews in his second post-conviction proceeding
as a “fishing expedition”. Johnson had sought to obtain
informati on about the jurors’ backgrounds in an apparent
attenpt to “research and discover” facts which my have
rendered certain jurors ineligible to serve. Johnson’ s
request was vague and failed to identify any real problem
wth the jury. Nei ther was this Johnson’s first request
for interviews- in his first post-conviction proceeding
Johnson’s |awyer had been permtted to interview the jury
foreman. The facts on this record distinguish the present
case from Johnson.

First, Johnson had already had one bite at the apple-
his first post-conviction |awer had already tal ked to the
jury foreman, which had presunmably resolved certain issues
in the first post-conviction proceeding. Next, Johnson’s
second request was vague and not prem sed on any concrete
assertions of msconduct or even possible msconduct. In
contrast, M. Jones had not and has never had the
opportunity to speak with the jurors and M. Jones did
identify with specificity potential juror msconduct by
virtue of the conments contained in the 1995 newspaper

18



article.

The State argues that none of the reported conments
should give rise to any concern about juror m sconduct,
argui ng each comment reported in the news story is a proper
basis for a sentence recommendation in accord with the |aw
and falls within “proper, normal jury deliberations and
t hought processes”. [State’'s Answer Brief at p. 48] Thi s
is not correct.

The State characterizes two juror’s statenents
regarding their belief or concern that M. Jones would kill
again as comments about “specific deterrence”. The State
argues that “specific deterrence” was an appropriate basis
for a juror to recomend a death sentence- “specific
deterrence” being that a sentence of death would insure
that M. Jones did not kill again. The State cites to two
federal court <cases to support the argunment that a
prosecutor may argue “specific deterrence” reasoning in
urging a jury to recommend a death sentence, so it is
t herefore proper and not evidence of m sconduct for a juror
to base their sentence recommendati on on concerns about or
a desire to ensure “specific deterrence”. {State’ s Answer

Brief at p. 46]. This argunent squarely contradicts this

Court’s opinion in Teffeteller v. State, 439 So. 2d 840
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(Fla. 1983), cert.denied, 465 U S. 1074, 104 S.Ct. 1430, 79

L. Ed. 2d 754  (1984), which specifically condemed
prosecutorial argunents centered on “specific deterrence”
and reversed the defendant’s death sentence where the
prosecutor had argued such to the jury- finding that this
type of prosecutorial argunment was overkill and had no

pl ace in our system of justice. Citing to Teffeteller,

this Court in Alen v. State, 662 So. 2d 323 (Fla. 1995),

held that it is inproper for a prosecutor to argue
“specific deterrence” to a jury because such argunent is
not relevant to any statutory aggravating factor and such
argunment could cause the jury to rely upon a non-statutory
aggravator that the jury is forbidden to consider in
reaching their recomendation. |If a prosecutor is not
allowed to argue to a jury that death should be inposed
because the defendant nay kill again due to the danger that
the jury will recomend a death sentence based upon this
i nproper rationale, how then can it not be error for a
juror to actually recomend death based upon this inproper
reason? The reliance upon “specific deterrence” by Jurors
McCee and Jeffson was not authorized wunder Florida s
capital sentencing schene and certainly gives rise to a
credi ble concern, if not direct evidence, of juror
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m sconduct .
Li kewi se, Juror Jeffson’s desire, as characterized in
the State’s Answer Brief, as “want[ing] to send a nessage

to others who commt nurder that death is a possible

puni shnent.” [State’s Answer Brief at p.48] is also
evi dence of juror msconduct. Again, this Court has found
it reversible error for prosecutors to engage in

prosecutorial argunent that urges jurors to send a nessage
to the community by recomending a death sentence because
such considerations are outside the scope of the jury's

deli berations. See, Canpbell v. State, 679 So. 2d 720 (Fl a.

1996); Bertolotti v. State, 476 So. 2d 130 (Fla. 1985). |If

it is reversible error for a prosecutor to urge a jury to
utilize an inpermssible basis upon which to reconmend
death, it logically follows that it is also error for a
juror to actually base their recommendation on the sane
i nperm ssi bl e concern.

The State’s argunent that the record denonstrates no
m sconduct occurred, but rat her only pr oper jury
del i berations is incorrect. The only way to determne if
the jurors did not discuss any matter that they should not
have [State’s Answer Brief at p. 48] and specifically the
i mproper and unaut hori zed aggravators that jurors MCee,
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Jeffson, and Rooks admitted to considering was to interview
the panel to determne the extent to which other jurors
relied upon wunauthorized aggravating factors in reaching
their recommendations or if they were pressured or urged to
reconmmend death by the utilization of these i nproper
aggravators by fellow jurors.

The trial court’s refusal to permt counsel to
interview the jurors to investigate issues of juror
m sconduct in light of the clear indications that such
m sconduct had occurred was error. This was not a “fishing
expedition”, but a request prem sed upon factual material
contained in a public docunent that raised credible
concerns about the integrity of the jury' s sentence
recommendat i on. Under these facts, due process requires
that M. Jones be afforded the opportunity to interview the

jurors who recomrended that he be execut ed.

| SSUE VI

FLORI DA’ S CAPI TAL SENTENCI NG PROCEDURE | S
UNCONSTI TUTI ONAL BECAUSE THE JUDGE RATHER
THAN JURY DETERM NES SENTENCE

In this Issue, M. Jones asserted that the dictates of

Ring v. Arizona, 122 S. C. 2428 (2002) apply to capital

sentenci ng proceedings in the state of Florida. The State
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argues that R ng does not apply to this state, and even if
it did, M. Jones would be denied relief due to the
contenporaneous finding of the prior violent felony
aggravator due to the contenporaneous conviction for
attenpted nurder.

In deciding Ring, the United States Suprenme Court

overruled its prior decision in Walton v. Arizona, 497 U S

639 (1990) and held that Arizona’s enunerated aggravating
factors operated as the “functional equivalent of an

el enent of a greater offense” under Apprendi v. New Jersey

530 U. S. 466 (2000). Absent the presence of aggravating
factors, a defendant in Arizona could not be exposed to the
death penalty. Subsequent decisions fromthe United States
Suprene Court have adhered to the principle that sentencing
aggravators require a specific jury determnation as

opposed to one perforned solely by the court. Bl akel y v.

Washi ngton, 124 S.Ct. 2531 (2004).

Simlar to Arizona, under Florida law, in a “hybrid”
st at e, the aggravating circunstances are matters of
substantive law which actually “define those capita
felonies which the |egislature finds deserving of the death

penal ty”. Vaught v. State, 410 So. 2d 146, 149 (Fla.

1982); State v. Dixon, 283 So. 2d 1, 9 (Fla. 1973). Under
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Florida' s statute, t he jury submts a penal ty
recommendation, but nmakes no specific findings as to
aggravating (or mtigating) factors, nor is jury unanimty
required as to any or all of the aggravating factors. It
is the judge who nekes the findings of the statutory
aggravating circunstances, and it is the judge who is
required to independently weight the aggravating factors
whi ch he has found against the mtigating factors which he
has found, and thereupon determ ne whether to sentence the

defendant to death or |I|ife inprisonnent. See, King v.

State, 623 So. 2d 486, 489 (Fla. 1993). Even though the
jury reconmendation is to be given great weight, it is not
the “de facto sentence”, but rather the judge nust make an
“i ndependent determi nation based on the aggravating and
mtigating factors” as to what sentence can be legally

i nposed. Grossnman v. State, 525 So.2d 833, 840 (Fla.

1988) . Logically, since as in Arizona, it is the Florida
trial judge who nmkes the <crucial findings of fact
necessary to inpose a death sentence, it follows that Ring
shoul d apply to the State of Florida.

M ndful of this Court’s decisions to the contrary, it

is argued herein that the overruling of Walton v. Arizona

is an inplicit overruling of Hldwin v. Florida, 490 U. S.

24



638 (1989). Since the nost basic holding of Walton derived
directly from Hldwin and Wilton found no distinction
between “judge only” and the “hybrid’ systens, t he

overruling of Walton in Ring is the | ogical conclusion.

The State’'s second position for rejecting Ring as
applicable to M. Jones’ <case was his contenporaneous
conviction for a prior violent felony. This Court has
concluded in mmjority opinions that the «constitutional
requirements of Ring and Apprendi are satisfied when one of
the aggravating circunstances is a prior conviction of one
or nore violent felonies (whether the crines were commtted
previ ously, contenporaneously, or subsequently to the

charged offense). See, Doorbal v. State, 837 So. 2d 940,

963 (Fla. 2003), cert. denied, 539 U S. 962 (2003); Lugo v.

State, 845 So. 2d 74, 119n.79 (Fla. 2003); Duest v. State,

855 So. 2d 33, 49 (Fla. 2003). 1In this case M. Jones was
cont enpor aneously of attenpted nurder

The concept that recidivism findings m ght be exenpt
from otherw se appl i cabl e constitutional principl es
regarding the right to trial by jury or the standard of
proof “represents at best an exceptional departure from

.historic practice.” Apprendi v. New Jersey, supra., 530

U.S. at 487. The recidivismexception was recogni zed in
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the context of noncapital sentencing by a 54 vote of the

United States Suprene Court in Al nendarez-Torres v. United

States, 523 U S 224, 118 S. . 1219, 140 L.Ed. 2d 350
(1998). In his dissenting opinion, Justice Scalia, joined
by Justices Stevens, Souter, and G nsburg asserted “there

is no rational basis for neking recidivism an exception.”

523 U.S. at 258 (enphasis in opinion). I n  Apprendi,
supra., the mjority consisted of the four dissenting

Justices from Al nendarez-Torres, wth the addition of

Justice Thomas (who had been in the Alnendarez-Torres

maj ority). The opinion of the Court in Apprendi states:

Even though it is arguabl e that
Al nendar ez-Torres was incorrectly decided
[footnote omtted], and that a |ogical ap-
pl acati on of our reasoning today shoul d
apply if the recidivist issue were contest -
ed, Apprendi does not contest the decision’s
validity and we need not revisit it for
pur poses of our decision today...

530 U. S. at 489-90.

The Apprendi Court further remarked that “given its

uni que facts, [Alnendarez-Torres] surely does not warrant

rejection of the otherwise uniform course of decisions
during the entire history of our jurisprudence.” 530 U S

at 490 (enphasis supplied). In his concurring opinion,
Justice Scalia specifically noted that the fact of a prior
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conviction, if necessary to aggravate a crinme, is an
element of the aggravated crinme and that each fact
necessary for the entitlenment to an aggravated sentence is
an elenment of the crime. 530 U S at 501.

In addition, it is noteworthy that the nmgjority in

Al nendar ez-Torres adopted the recidivism exception at |east

partially based on its assunption that a contrary ruling
would be difficult to reconcile with the now-overruled
precedent of Walton and inplicitly overruled precedent of

Hldwin. See, 523 U. S. at 247. It appears highly doubtful

whet her the Al nendarez-Torres exception for “the fact of a

prior conviction” is still good |aw.

Even if this exception still survives in noncapital
contexts, it plainly, by its own rationale cannot apply to
capital sentencing and it especially <cannot apply to
Florida’s “prior violent felony” aggravator which involves
much nore- and puts before the jury much nore than the
sinple “fact of the conviction”.

Florida’s prior violent felony aggravator focuses at
| east as nuch, if not nore, upon the nature and details of
the prior, contenporaneous, or subsequent crimnal episode
as it does on the nere “fact of the conviction”. Most
importantly, one of the main reasons given in Justice
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Breyer’s majority opinion in Al nendarez-Torres for allow ng

a recidivism exception in noncapital sentencing was the
i nportance of keeping the fact of the prior conviction or
convictions and the details of the prior crimes from
prejudicing the jury. Since the jury in a capital case is
allowed to hear the details of the offenses that supply the
basis for the prior violent felony aggravator, there is no
rational basis for carving out an exception to R ng's
holding that the findings of the aggravating factors
necessary for the inposition of the death penalty nust be
made by a jury. Thus, the existence of a prior
cont enpor aneous, or subsequent felony conviction does not
relieve the need for a jury finding under R ng as to each
aggravating factor in order to neet constitutional
saf eguar ds.

M. Jones further urges this Court to reconsider the

recent mpjority holding in Johnson v. State, 30 Fla. Law

Weekly S297 (Fla. April 28, 2005), which held that Ring
does not apply retroactively in Florida. To hold so is to
“permt persons to go to their deaths in open violation of
their fundanmental and constitutional right to trial by
jury.” Johnson, Anstead, J. dissenting, at S307. To echo
Justice Anstead “Justice has not been served today.”

28



CONCLUSI ON

Based upon the argunents, citations of |aw and ot her
authorities as set forth in the Initial and Reply Briefs
the Appellant respectfully requests that the order of the
| ower court denying postconviction relief be reversed and

t he judgment and sentence set aside.
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