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PRELI M NARY STATEMENT

Thi s proceedi ng invol ves the appeal of the circuit court's
deni al of post-conviction relief after conducting an evidentiary
hearing. The follow ng synbols will be used to designate

references to the record in this appeal

"R " -- record on direct appeal to this Court;
“RS” -- record on the resentencing proceedi ng;
"PGR™"™ -- record on post-conviction appeal to this Court;
“PG R Supp” — first post-conviction supplenental record;

“PG R Supp.2"- second post-conviction suppl enental record.



REQUEST FOR ORAL ARGUVENT

M . Rhodes has been sentenced to death. The resolution of
the issues involved in this action wll therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argument in other capital cases in a simlar procedura
posture. A full opportunity to air the issues through oral
argunment woul d be nore than appropriate in this case, given the
seriousness of the clainms involved and the stakes at issue.
M . Rhodes, through counsel, accordingly urges that the Court
permt oral argunent.

STATEMENT OF FONT

This brief is typed in Courier 12 point not proportionately

spaced.
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| NTRODUCTI ON

In 1985, the State admtted it only had circunstanti al
evi dence agai nst M. Rhodes. Absent fromthe case was any
physi cal evidence linking M. Rhodes to the crinme. No weapon
was ever found. The only evidence against himwere the stories
of jail house informants who gai ned favorable treatnent in
exchange for their testinony and the fact that M. Rhodes had
the victims car, which he said he had permission to drive. M.
Rhodes’ s own statenents were so fantastic that even | aw
enforcenment initially didn't believe them

M. Rhodes’ conviction rested on the word and reputation of
police. The State presented evidence that it had done
everything in its power to investigate the forensic evidence in
the case. Blood and hair analysis was presented at guilt phase
in 1985 by FBlI agents to show that the State had throughly
i nvestigated its case. But, bl ood analysis fromjeans
purportedly belonging to M. Rhodes was inconclusive, and the
hair clutched in the victims hands was inconsistent with M.
Rhodes.

FBI Special Agent M chael Malone testified that the failure
to match the hairs did not nean M. Rhodes was not present at
the crime scene. He told the jury that all of the hair in the
victim s hands was her own, pulled fromher head in the “throes
of death.” The State brought Mal one from FBI headquarters in
Quantico, Virginia to showthe jury that it was not to be
faulted for the lack of evidence Iinking M. Rhodes to the

crine.



Still, the circunstantial evidence was tenuous. The
resi dual doubt over M. Rhodes’s guilt was evident in the 7-5
deat h recommendati on by the 1985 jury. The jury nade this
recommendati on even though it had heard prejudicial
prosecutorial closing argunent, prejudicial testinony of a
anot her victimon a tape recording, and inproper jury
instructions on the heinous, atrocious and cruel and col d,
cal cul ated and preneditated aggravating factors. Rhodes v.
State, 547 So. 2d 1201 (Fla. 1989). The penalty phase errors
were found so prejudicial by this Court that it reversed for a
new sentencing. The guilt phase errors were ruled harm ess.

At the 1992 resentencing, M. Rhodes’s guilt phase evidence
coul d not be presented because lingering doubt is not a proper
consideration. The jury recomrended death by 10-2.

On appeal, this Court found nore error in that resentencing
counsel had “acqui esce[d]” to a hearsay reading of the
informant’s testinony into the record; failed to rehabilitate or
object to the excusal for cause of two jurors; failed to object
to hearsay in the reading of a doctor’s report; and failed to
obj ect or preserve nunerous jury instruction errors, such as
Caldwell error. This Court found the errors not preserved and

affirmed. Rhodes v. State, 638 So. 2d 920 (Fla. 1994).

Now, additional error has surfaced. At the evidentiary
hearings in 2001-2002, M. Rhodes presented evidence that Brady
material was withheld fromthe defense at the original trial
and he received ineffective assistance of counsel at

resent enci ng.



During the evidentiary hearing on October 24, 2002, new
information was di sclosed to the defense. The State discl osed
that FBI Agent Ml one had given false testinmony at trial. He
had not tested all of the hair in the victinms hands, nor had he
exam ned the exhibits he identified at trial being the hair and
fiber he tested. The State’s exhibits were entered into evidence
wi thout the jury ever know ng that Ml one had not anal yzed any
of them

M. Rhodes’ jury did not know this information because it
went uncorrected by the State. Wen this information is
considered cunmul atively with the evidence previously presented,
confidence in the reliability of the outconme of M. Rhodes’

trial and resentencing is underm ned.

STATEMENT OF THE CASE

The Gircuit Court for the Sixth Judicial Circuit in
Pinellas County, Florida, entered the judgnent of conviction and
sentence of death. A grand jury indicted M. Rhodes on one
count of first-degree preneditated nurder on June 20, 1984 (R
20-21). M. Rhodes was represented by Judge Henry Andringa (R
960) .

M. Rhodes' jury trial began on August 6, 1985 before Judge
Hel en Hansel (R 960). On August 19, 1985, the jury found M.
Rhodes guilty as charged (R 2540). The penalty phase was
conducted on August 27, 1985 and the jury recommended a death
sentence by a vote of 7 to 5 (R 274, 2750).

On Septenber 12, 1985, the court sentenced M. Rhodes to

deat h finding the aggravating circunstances of under sentence of



i mprisonnment at the time of the crinme; prior violent felony;
during the course of a robbery or sexual battery; heinous,
atrocious and cruel (HAC); and cold, calcul ated and preneditated
(CCP) (R 2959-2960). In mtigation, Judge Hansel found sone
evi dence of a long-term personality disorder (R 2960).

On direct appeal, this Court vacated the death sentence,
finding that the trial court erroneously allowed the jury to
consi der a taped statenment of a prior victimwthout an
opportunity to cross examne; that the trial court allowed
i nfl anmatory prosecutorial closing argunent; that the trial
court instructed the jury on the HAC and CCP aggravators when
neither applied; and that the trial court answered a jury
guestion w thout notice to counsel. This Court also found
i mproper prosecutorial msconduct in guilt phase and that an
i mproper guilt phase jury instruction on flight should not have
been given. This Court found the errors harm ess. This Court
did not consider the nerits of M. Rhodes’ argunent that the
trial court erred in allowng FBI agent M chael Malone to

testify outside his area of expertise. Rhodes v. State, 547 So.

2d 1201, 1203 (Fla. 1989). The case was remanded for a new
sent enci ng proceedi ng.

On February 11-14, 1992, a resentencing took place before
Judge W Douglas Baird (RS. 508). Attorney John Sw sher
represented M. Rhodes in this proceeding. The jury voted 10 to
2 for death on February 14, 1992 (RS. 1179). On March 20, 1992,
M. Rhodes was sentenced to death. The judge found the

aggravating factors that M. Rhodes was on parole at the tine of



the crine; that he had been convicted of a prior violent felony;
and that the crime was conmmtted during the course of an
attenpted sexual battery. In mtigation, the court found that
M. Rhodes was 30 at the tine of the crinme and that his ability
to appreciate the crimnality of his acts was substantially
inmpaired. In non-statutory mtigation, the judge found that M.
Rhodes was abandoned as a child by his parents; that he never
experienced a nornmal famly life; and that he spent nost of his
life in state nental hospitals and prisons (RS. 1199, 488-491).
On direct appeal of the resentencing, this Court found that
the resentencing court botched the jury instruction on a felony
i nvolving use of violence; that the resentencing judge erred in
allowing Oregon Oficer Gary Wight to testify about an O egon
mental health report that the defense had no opportunity to
challenge; and that the State inproperly questioned Oficer
Wight on collateral crinmes that were not before the jury. See,

Rhodes v. State, 638 So. 2d 920, 926-927 (Fla. 1994). Thi s

Court found the errors harnl ess. I1d. Certiorari was denied on

Decenber 5, 1994. Rhodes v. Florida, 115 S. C. 642 (1994).

On April 12, 1996, M. Rhodes filed his first post-
conviction notion raising 35 clains (PGR. 1-176). An amended
post - conviction notion was filed on January 8, 1999 (PC-R 327-
362). The State responded on August 23, 1999(PC-R 453). After
a Huff hearing, the trial court granted an evidentiary hearing
on only two clainms: ineffective assistance of counsel at
resentencing and a Brady/new y-discovered evidence claim (PC-R

469- 629) . Evidentiary hearings were conducted on May 1, 2001,



COct ober 24, 2001, Feb. 25, 2002 and May 29, 2002.

On Decenber 19, 2001, M. Rhodes filed a Mtion for DNA
Testing pursuant to Fla. R Cim P. 3.853 and a notion to
establish the condition of forensic evidence and chain of
custody (PC-R 701-702; 703-709). The notion was granted on
July 19, 2002 after the conclusion of the evidentiary hearing
(PGR 770). The FDLE report stating its DNA results was not
available to the defense until January 27, 2003 and the ful
file was not disclosed until March 11, 2003 (PC-R 1008).

M. Rhodes filed a notion to depose the State’s DNA expert
on July 7, 2003 (PG R 1008), but the request was denied. None
of the DNA results or procedures have been tested in open court
or admtted into evidence for this appeal.

The trial <court denied M. Rhodes’ notion for post-
conviction relief on Novenber 12, 2003 (PC-R 1033-1035). A
notion for rehearing was denied on Decenber 12, 2003 (PC-R
1025-1032; 1033-1035). A notice of appeal was filed on Decenber
31, 2003 (PC-R 1036-1037). This appeal is tinely made.

STATEMENT OF FACTS

M . Rhodes was granted an evidentiary hearing on
i neffective assistance of counsel at resentencing and a
Br ady/ newl y- di scovered evi dence about recently discl osed
information on FBI Agent Malone’s trial testinony.

A. Ineffective Assistance of Counse

At the May 1, 2001 evidentiary hearing, Kenny Rhodes, M.
Rhodes’ younger brother, testified that his parents were Richard

Rhodes Sr. and Bessi e Rhodes, but he was raised by his foster



famly, the Bartikians, since he was seven years old (PCGR
1058). He said his natural parents ruined his life (PC-R
1059). He described his father as a deviant who |liked to “ness
with children” and destroy them (PC-R 1059-60). Hi s biological
not her did nothing to stop Richard Sr.’s behavior (PC-R 1060).
Kenny was sexually nolested by Richard Sr. and abandoned to
foster care when he was 7 (PG R 1060).

Kenny coul d not renenber his parents feeding them
regularly. The children woul d be given a bean sandw ch that fel
apart in their hands and they were forced to eat it off the
ground. They were fed sauerkraut three tinmes a day until they
threw it behind the couch. When their father discovered it, he
made themeat it off the floor (PGR 1061). Kenny hid fromhis
father. He saw his father rape his step-sister and brothers.

He knew that eventually his father would conme for him (PGR
1062) .

When Kenny was 7 and Janes was 8, they were abandoned by
their parents. They were left in a house and were forced to
drink fromthe toilet (PC-R 1062). They ate from garbage cans
because there was no food in the house. They did this for two
days before child protective services cane and took them away
(PG R 1062).

Kenny has had difficulty overcomng his early chil dhood.

He has grown angrier and nore hateful each day (PC-R 1063). He
descri bed James as unruly. Wiile in foster care at the
Barti ki an hone, Janmes tried to “heave ne [ Kenny] over an

overpass on the freeway to see if | could bounce or not.” (PC-R



1090). Richard Jr. was at Napa State Hospital (PC-R 1090)

Ri chard Jr. was sent there because his father thought the best
way to get rid of himwas to throw himout |ike garbage (PG R
1064) .

Kenny lived with the Bartikians for five years before he
was returned to his father. Wen he was 12, his father
threatened to kill himif he did not do what his father wanted.
Kenny was raped several tinmes by his father. Richard Sr. also
al lowed his step-nother’s sons to put a pitchfork to his throat
and beat himup (PGR 1066). After his father destroyed Kenny
mental |y, physically and sexually, his father sent himto
juvenile hall because he was uncontrollable (PCR 1067).
Janmes was sent there, too.

As a result of his upbringing, Kenny tried to comm t
suicide twice (PC-R 1070). He clained his father abused al
the children, and went to prison for it (PCGR 1070). Kenny has
difficulty controlling his tenper and was given the choice at
age 18 to go to jail or enlist inthe mlitary (PC-R 1072).
Kenny enlisted and | asted about a nonth and a half. He was
honor abl y di scharged because of nental disabilities (PC-R
1072) .

Kenny was given Dilantin to control his behavior. He was
sent to a nental hospital in Wodland. He tried to overdose on
drugs (PC-R 1073). Kenny married and had a child, but the
child was taken away because of his tenper (PG R 1074). After
he lost his child, he began using heroin and cocaine (PGR

1074) .



Kenny had a foster famly that |oved him The Bartiki ans
tried to teach himright fromwong (PC-R 1075). At the tine
of the evidentiary hearing, Kenny was taking Amtriptyline to
control his anger and rages (PG R 1076). He has been on
di sability because he cannot hold down a regular job (PCR
1089). Kenny was never contacted by Richard Jr.’s defense
attorneys. Had they contacted him Kenny woul d have cooperated
(PG R 1080).

Eileen Meis! married Richard Sr.’s brother, Cerald Vailes in
1949 (PG R 1094). She lived in Santa Rosa when Richard Jr. was
born and saw himas a snmall boy (PC-R 1095). She first met
Richard Sr. when he returned from Korea in 1949 and was staying
with his nother, Mary Vailes (PC-R 1095). He had no previous
relationship with his nother because he had been raised by her
sister’s famly. Richard Sr. asked Ms. Meis’ husband if he
could sleep with Eileen (PC-R 1096). Her husband sl amred
Richard Sr.’s through a plate glass w ndow, and he nmade no
further advances.

Richard Sr. married a wonan named Dorothy, but the marriage
| asted only a few weeks (PC-R 1096). He then married Bessi e,
Richard Jr.’s nother. Wen Richard, Jr. was born, both Bessie
and Richard Sr. had al cohol problens (PC-R 1096). The couple
fought “continuously” and Bessie had bl ack eyes and faci al
bruises. Bessie told her it was “not pleasant” living with

Richard Sr. (PC-R 1097). Bessie was quiet, reticent and scared

The record incorrectly spells her nane as Mease.



(PG R 1097).

Ms. Meis did not want to be in “sanme roomalone with
[Richard, Sr.] him” (PGR 1097). |If Richard Sr. had several
drinks, he would explode (PC-R 1098). She was afraid to be
with himbecause she had seen himhit his nother in a “full-out
punch.” (PC-R 1098). This behavior continued after Richard
Jr. was born.

After Richard Jr.’s birth, Bessie was diagnosed with
tubercul osis and was placed in a sanatoriumfor two years.

Ri chard Jr. was placed in foster care (PGR 1098). The foster
famly wanted to adopt him but his parents refused (PC-R
1099). Ms. Meis was appall ed because Bessie was in a
sanatoriumand Richard Sr. “didn’t seemto want or need the
child at all.” (PCR 1099). When Richard Jr. returned to
live with his natural parents, the famly lived in enployee
housing in farm ng conmunities. The fam |y noved often because
Richard Sr. would be fired for drinking (PC-R 1100). The
children were never in a tidy hone. There was a week’s worth of
dishes in the kitchen, and the remains of neals. There was nold
and cl ot hi ng everywhere (PC-R 1100).

Ms. Meis knew that Ms. Vailes, Richard s nother, would
buy clothes for the children. They would wear the clothes until
they were so filthy that they threw themout. The famly often
nmoved in the mddle of the night because it could not pay the
rent (PGR 1101). The famly lived outdoors. Ms. Mis saw
themliving in ditches and in a “hay pod in the mddle of a

field” (PC-R 1103).
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Ms. Meis and her father-in-law took food to the children
(PG R 1101). She was “sick” when she saw Richard Jr. and Janes
sitting at the table “filthy dirty.” They had not been taught
to eat with utensils. She saw the boys put their hands into a
bow of beans (PC-R 1101). The bowl was not clean, and the
boys were shoving food into their mouths (PG R 1102).

Ms. Meis said the children had behavi or problens. She saw
the children hit so hard it left a full hand print across their
faces. She al so saw bl ack eyes, bruises, contusions and cuts
all over the boys’ bodies (PG R 1102). On one occasion, she
saw Richard Sr. hit Richard Jr. with his “full fist.” (PGR
1113) .

Ms. Meis suspected the children had been sexually abused
because Richard Jr. would cower when his father cane around.
Richard Jr. told her he had been sexually nolested by his father
(PGR 1103; 1117). He told her this before he went to Napa
State Hospital at age 6 (PC-R 1117). Ms. Mis told her in-
| aws about the abuse but it was ignored (PCR 1117).

When Bessie was pregnant with Kenny, Ms. Meis and her
father-in-law went to Richard Sr.’s home and found himin bed
with Bessie and her sister (PC-R 1119). Bessie told Ms. Mis
that her sister was also pregnant by Richard Sr. (PG R 1120).
Richard Sr. nolested Ms. Mis’ daughter when she was a snal |
child (PC-R 1104), but she did not tell Ms. Meis until she was
40.

Bessie and Richard Sr. often abandoned their children. One

time, they left the children with a babysitter in San D ego.
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When it was apparent they were not going to return, the children
were sent to foster honmes (PG R 1107).

When Richard Jr. was 12, he returned to his parents.

Ri chard Sr. had divorced Bessie by then and nmarried Pat, who had
two children of her own, Cheryl and M chael (PC-R 1108). The
famly came to visit Ms. Vailes but did not bring R chard Jr.
Wen Ms. Vailes asked where Richard Jr. was Cheryl said he was
“chained to the bed or closet or soneplace.” Richard Jr. was
not allowed to visit his grandnother because he wet his bed, and
this was his punishnent (PC-R 1108). Richard Jr. also had been
chai ned to the doghouse for three weeks for wetting his bed (PC-
R 1108).

Pat Rhodes, Richard Sr.’s third wife, wanted nothing to do
with Richard Sr.’s first four children. She refused to care for
them and that precipitated Richard Jr. being sent to Napa State
Hospital (PC-R 1109). Richard Sr.’s sexual conduct conti nued
with Pat’s children. He was charged and sent to prison for
sexual ly nmol esting Cheryl (PC-R 1109).

Ms. Meis had not seen Richard Jr. since he was 18 when he
was released from Napa State Hospital (PG R 1110; 1114). He
had no education (PC-R 1114). 1In 1992, Ms. Mis was not
contacted by Richard Jr.’s attorneys. Had she been contacted,
she woul d have been available to testify (PGR 1111).

Lorraine Arnstrong, a charge nurse at Napa State Hospital,
testified that Richard Jr. had been a patient in the children’s
section (PG R 1121-22). She was in charge of 45 children. She

knew Ri chard Rhodes Sr. because he was raised by friends of

12



hers. She recogni zed 12-year-old R chard Jr. when he cane into
t he hospital because he | ooked just like his father (PC-R 1123-
24) . Ri chard Jr. was conpliant and woul d do anything to get
the other children to like him (PGR 1125). One tine, Richard
Jr. went so far as to stick his hand into a bee hive to collect
bees for a child who sold them Hi's entire armwas stung, but
Ri chard got the bees just to help (PC-R 1125).

Ms. Arnstrong thought Richard Jr. had a schi zophrenic
di agnosi s and was given Thorazine (PC-R 1125). Student doctors
treated the children and Richard Jr. had four or five doctors
(PG R 1127). Because of budget cuts, the hospital had little
nmoney for the children. At tinmes, Ms. Arnstrong would be the
only one in charge of the children (PCR 1130).

Ms. Arnmstrong said Richard Jr. was not very good in
school. She did not consider hima smart child (PC-R 1134).

Ri chard Jr. worked making coffins in a carpenter shop with the
retarded patients (PGR 1131). She thought he was “pretty
slow.” (PC-R 1134). She did not renmenber himreadi ng or
witing (PGR 1135).

In the three-years she had contact with Richard, Jr., he
was visited by his father once for one hour (PC-R 1128). At
the visit, he acted like a stranger. He did not hug Richard Jr.
He took himout for a hamburger and then brought himright back
(PGR 1128). Ms. Arnstrong read a May 2, 1967 letter into the
record in which she docunented to Catherine Broussard, Richard
Jr.’s aunt, the short length of his father’s visit (PGR 1131).

At times, Ms. Arnstrong took Richard Jr. to her hone because he

13



had no visitors on holidays (PGR 1134).

After leaving the children’s ward, Ms. Arnstrong did not
see Richard Jr. nor did she know he was in the adult unit of the
hospital (PC-R 1141). Ms. Arnstrong was not contacted by
Richard Jr.’s defense attorneys at the time of his resentencing
but woul d have testified had she been contacted (PC-R 1134).

Dorot hy Bel |l ew?, an investigator, interviewed M. Rhodes’
aunt, Kathleen Bussard [sic] [Broussard] in 1995 or 1996. M.
Broussard was in her 80s at the tinme and is now deceased (PC-R
1281). Ms. Broussard told Ms. Ballew that R chard Jr.’ s nother,
Bessie, was an al coholic, had a low I Q and was possibly
retarded. Bessie drank al cohol during all of her pregnancies
(PG R 1285).

Ms. Brouussard said Richard Jr. was the first-born child.
She knew that her brother, R chard Sr., was a pedophile and had
been in San Quentin and Arizona (PC-R 1285).

Ms. Broussard saw the extrenme deprivation and sexual abuse
that Richard Jr. suffered (PGR 1286). M. Broussard called
t he Sonoma Child Protective Services when she realized that
Ri chard Sr. had chained R chard Jr. with a dog chain and had
been feedi ng himdog food out of a bowl when he was 5 or 6 (PG
R 1286). She also reported to child welfare when Richard Jr.
and his two brothers were abandoned in a house in Sonoma County

(PG R 1286).

2Her name was nisspelled in the record as Bel |l ue.
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Cheryl Nuss,® a California investigator, |ocated Marco and
Kate Piazza, the foster parents of R chard Jr. (PC-R 1295).
She spoke with the Piazzas and reduced their statenents to an
affidavit. However, when she returned the next day with their
typewitten affidavits, the couple did not want to be invol ved
(PGR 1297). In a proffer, Ms. Nuss said she was told by Marco
Piazza that he was Richard Jr.’s foster parent. M. Piazza told
Ms. Nuss that the couple got “Ritchie” when he was three nonths
old. They felt sorry for himbecause he was al ways goi ng back
and forth between his parents, who would keep himfor a week or
a nonth(PC-R 1298). One tinme, M. Piazza had to go to
Sacranento to get Ritchie because his parents abandoned hi m and
his baby brother in a notel room (PG R 1299). The Piazzas
wanted to adopt Ritchie but it becanme too hard on themto keep
returning the boy. They eventually told the social worker they
could not do it anynore (PC-R 1299). M. Piazza said neither
he nor his wife were contacted by Richard Jr.’ s trial
attorneys(PC-R 1299).

Ms. Nuss proffered that she took the statenent of Kate
Piazza who said the couple had Ritchie’ s younger brother for a
while. She said they were babies who constantly bounced back
and forth between their parents and the Piazzas. Ms. Piazza
said it was hard to watch Ritchie being bounced around because
he woul d get used to them|[the Piazzas]. He cried when the

soci al worker brought himback. Just as he got happy again, the

3She was incorrectly identified in the record as Cheryl Smth.

15



parents woul d cone and take himaway (PC-R 1300). She
remenbered the children being abandoned in a notel. They were
filthy and snelly. Their diapers were | ong overdue to be
changed, and the notel was filthy with food and garbage (PG R
1301). When Ritchie was 14 or 15, a social worker called to
see if they would take himback. Ritchie was on nedication.
M's. Piazza had never been contacted by any one M. Rhodes’ Jr.,
trial attorneys (PGR 1301).

The depositions of Mary Vailes, M. Rhodes’ grandnother,
and Helen Greco, M. Rhodes’ aunt, were presented in |ieu of
live testinony (PC-R 1305).

M . Rhodes presented Ron Eide, a Pinellas County assistant
public defender, who testified that he was the original trial
attorney in April, 1984 (PC-R 1183). M. Ei de made a denmand
for discovery on June 27, 1984 and received the State s answer
on August 9, 1984 (PG R 1184). Another attorney and an
i nvestigator were assigned to the case, but withdrew in
Sept enber, 1984 due to a conflict (PC-R 1185). M. Eide's file
did not show he was contacted by Swi sher (PG R 1187).

Judge Henry Andringa testified that before becom ng a judge
he represented M. Rhodes at trial. He was appointed by the
court on Cctober 30, 1984 (PG R 1193-95). He received sone
docunents from prior counsel and al so made a demand for
di scovery with his co-counsel, JimDenhardt (PC-R 1193). He
expected that he had received all the evidence fromthe State
Attorney’s Ofice (PGR 1194). He hired an investigator on the

case and did not have difficulty finding witnesses with the
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exception of one local witness (PGR 1196). M. Rhodes’ wfe
was “one of many” contacts he used during the investigation of
the case (PC-R 1205).

Andringa got “along very well” with M. Rhodes. He describe
M . Rhodes as cooperative (PGR 1196), and he had no probl ens
getting information. Andringa recalled his frustration with
Judge Hansel because the case was only her second crimnal case,
and it noved slowly (PC-R 1198). At the end of trial, Andringa
asked that all the physical evidence be preserved for appeal.
When the case was reversed on appeal, Andringa had no contact
with the attorneys other than turning over his files to them
(PGR 1198-99). Attorney Swi sher told himhe had been assigned
to represent M. Rhodes (PC-R 1199).

Swi sher was court-appointed to represent M. Rhodes at
resentencing in 1991 (PG R 1349). At that tinme, a third of his
practice was crimnal work. In 1991, he was paid $50 per hour
and $25-35 an hour for investigators (PC-R 1351). Swi sher
obt ai ned the Rhodes’ files fromJimDenhardt (PC-R 1352). He
was appointed on July 22, 1991 and filed a notion to continue
trial on July 25, 1991 (PG R 1354). Swisher also filed a
notion for appointnent of confidential expert on August 26, 1991
(PG R 1355). An order granting the notion was signed on
Decenmber 10, 1991 (PG R 1356). On the first day of
resentencing, Swisher filed a notion in limne. He filed no
ot her notions (PC-R 1357).

Swi sher prepared for resentencing by “going through” the

testinmony of witnesses at the prior trial, talking to Dr. Tayl or
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and Dr. Mariner [sic][Merin], and the client (PC-R 1357).

An attorney named Fl anagan assisted with the trial pro
bono, but his role was “very mnor.” Sw sher nade all the
strategy decisions (PC-R 1358). He did not hire an
investigator. He did not explain to M. Rhodes what a penalty
phase was because he had al ready been through one. M. Rhodes
was “pretty nmuch” cooperative before trial. Sw sher believed
they were “doing fine.” (PC-R 1394). M. Rhodes gave hi m sone
W t ness nanes, who he believed were people fromdeath row.

Swi sher knew that M. Rhodes had two hal f-brothers who were in
the Marine Corps (PC-R 1359). Swisher believed that the client
was the “captain of the ship” when it came to decision naking
(PG R 1361).

Swi sher contacted Dr. Taylor to testify at the
resent enci ng, and he provi ded background materials that may have
come fromthe trial attorney’s files (PC-R 1361). After
reviewing his bill, Sw sher noted that he had picked up records
and reviewed themon July 26, 1991 and then got nedi cal records
and reviewed themfromthe State Attorney’s Ofice on January
27, 1992 (PC-R 1363). He did not recall where he got the
background materials. Sw sher acknowl edged it was his
responsibility to get background information to Dr. Taylor (PG
R 1363).

Swi sher was unaware that the State intended to use M.
Rhodes’ nedi cal records to support the aggravating factors (PG
R 1364-65). He did not believe there were any aggravating
factors in the nedical reports (PGR 1365). Sw sher did not

18



recall how the State got M. Rhodes’ nedical records into
evi dence.

Swi sher did not recall whether he spoke to any of the
doctors listed on M. Rhodes’ nedical docunents (PC-R 1365).
He spoke to Dr. Afield on the tel ephone but did not recall
speaking with Dr. Fireman (PG R 1366). He did not recall
speaking with any of the witnesses M. Rhodes had gi ven him (PC-
R 1366). He tried to talk to Mary Vailes, M. Rhodes’
grandnot her, but could not reach her by phone. Dr. Tayl or spoke
with her instead (PC-R 1366). Swi sher did not speak to any
other fam |y nmenbers, friends, nurses or doctors about M.
Rhodes’ background (PC-R 1367).

Swi sher’s theory of defense was to establish M. Rhodes’
mental health mtigation through Dr. Taylor (PC-R 1367). He
intended to get in Dr. Afield s prior testinony through Dr.

Tayl or and through the cross-exam nation of Dr. Merin (PGR
1367). Swi sher wanted to convey to the jury that M. Rhodes
had a “difficult tinme” growing up and had been abused (PG R
1368) .

Swi sher was unaware of any probl ens between hinself and M.
Rhodes until February 11, 1992, the first day of the
resentencing. That was the first time M. Rhodes clained Sw sher
was ineffective (PGR 1369). To preserve the issue, they had
an in canera hearing in Judge Baird s chanbers (PC-R 1369).

Swi sher thought the nmeeting was M. Rhodes’ opportunity to get
himoff the case without telling the State what was goi ng on

(PGR 1370). Sw sher nade a notion to withdraw during the
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hearing. Instead of removing him the judge gave M. Rhodes a
choice of calling two witnesses. The State contacted M.
Rhodes’ brother, Janes, and Don Betterly to testify on M.
Rhodes’ behalf (PC-R 1370). Swi sher did not feel he had a
conflict of interest at that point.

Swi sher did not recall whether he acknow edged to Judge
Bai rd that he had not contacted any of the people M. Rhodes had
given him (PG R 1370-71). He did not hold any ill wll against
M. Rhodes for conplaining (PC-R 1371).

The State | ocated the two witnesses. Sw sher spoke with
Janmes Rhodes when he arrived in Florida and M. Betterly by
phone (PC-R 1371-72). Swi sher went through Janes Rhodes’
testinmony at his hotel and felt his testinony would corroborate
the social history Dr. Taylor was going to testify to. He did
not want to call M. Betterly as a witness because he descri bed
M. Rhodes as “nanipulative” and a “liar” (PGR 1372). He
said M. Betterly did not corroborate the abuse M. Rhodes
suffered at Napa Hospital or the nedications he was prescribed
(PG R 1374).

Swi sher did not intend to introduce the nmedical or other
background records into evidence at penalty phase because they
cont ai ned negative things. He planned to have Dr. Tayl or
testify about the records (PGR 1373). However, when he gave
the records to Dr. Taylor, included in themwas the Napa State
Hospital docunent with M. Betterly s negative statements (PC-R
1375).

M . Rhodes was concerned that w thout the nedical records
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Dr. Taylor would have nothing to corroborate his testinony (PG
R 1375). M. Rhodes conpl ai ned that Sw sher was not doing his
job. Swisher said the only way to corroborate Dr. Taylor’s
testinony was to get the records into evidence and that is how
the records were introduced at the resentencing (PC-R 1375).
Before the resentencing, M. Rhodes knew Dr. Taylor’s testinony
had to be substantiated from outside sources and that is why

Swi sher tried to contact Ms. Vailes (PC-R 1375).

However, during Dr. Taylor’s cross exam nation, the
State referred to M. Betterly' s negative comments, which M.
Rhodes bel i eved would not come in (PC-R 1376). M. Rhodes got
upset and grabbed Swi sher’s arm Swi sher got scared (PC-R
1377). Swi sher thought he was being set up and that M. Rhodes
forced himto put in the nedical records because he was not
giving Dr. Tayl or background material. He did not think M.
Rhodes had ever given himhis brother Janmes’ name or M.
Betterly's name prior to February 11, 1992 (PG R 1377). He
asked to withdraw (PG R 1378).

Swi sher did not know whether the jury saw M. Rhodes grab
his arm (PG R 1382). “It happened quickly and the bailiff was
on himpretty fast.” Swi sher made it known to the court that he
did not want to continue as counsel as he had a conflict of
interest (PC-R. 1383). He was nunb and started shaking thirty
m nutes |ater. Swi sher did not know whether his fear affected
his representation of M. Rhodes. The court took a |long |unch
break so that Sw sher could conpose hinself (PC-R 1383). M.

Rhodes then left the courtroomand did not return until |ater
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(PG R 1395).

Swi sher testified that M. Rhodes never gave himthe nanes
of his brothers until the in-canmera hearing and that was the
first time he had heard of the brothers (PCR 1385). He
interviewed M. Rhodes when he first began representing him
but Swi sher did not get his brother’s nanes. He only recalled
bei ng given the step-brother’s nanes who were in the Mrines
(PGR 1397). Swi sher did not contact the brothers who were in
the Marines. (PG R 1399).

Swi sher did not recall |ooking at the Oregon State
Penitentiary or Nevada prison records to see if they contained
t he nanes and addresses of famly nmenbers (PC-R 1397). Sw sher
t hought M. Rhodes was setting himup because he w thheld the
nanmes of his brother and M. Betterly (PGR 1403). He did not
recall whether any nanes were in Andringa’'s trial files (PGR
1398) .

During the in-canera neeting, Sw sher was given 24 hours to
find the two witnesses M. Rhodes wanted called and the State
of fered assistance in getting the witnesses to trial (PCGR
1398). Dr. Donald Taylor testified that he was given
background materials from Swi sher that included Napa State
Hospital records from 1965 and 1972; 1973 psychiatric
eval uations by Dr. Janes Martin and Dr. Wsert; Oregon prison
records from1974-78; Dr. Afield s evaluation and 1985 tri al
testinony; Florida State Prison records from 1985-89; and
Pinellas County Jail records (PC-R 1405). He interviewed M.
Rhodes in Novenber, 1991. He spoke with Mary Vailes, M.
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Rhodes’ grandnot her in January, 1992 (PC-R 1406). Ms. Vailes
told himthat Richard Jr. had been m streated and that when he
was a little boy he was disturbed and on nedication (PC-R 1406;
1416). She said he was |ocked in a closet on one occasion and
tied to a bed another tinme. She did not know if he was sexual ly
abused, but recalled that he was sent to Napa State Hospital
(PGR 1406). Dr. Taylor realized that Mary Vailes had limted
contact with Richard Jr. (PC-R 1422). Even though Dr. Tayl or
noted that another fam |y nenber, Catherine Broussard, |ived
with Ms. Vailes and had the sanme phone nunber, he did not speak
with her or any others (PG R 1406-07; 1422). He did not
contact any of the doctors listed in the reports he was given
(PGR 1408). He and Swi sher agreed that he would not read any
other materials since M. Rhodes could not remenber the crine
(PG R 1409).

Dr. Tayl or was inpeached about not knowi ng about M.
Rhodes’ statenents to police. Before the evidentiary hearing,
Dr. Tayl or was given additional background materials on M.
Rhodes, i ncluding school, hospital and prison records,
affidavits of famly nenbers; and transcripts of the sentencing
phase in 1985 and 1992 (PG R 1410). Dr. Taylor found that the
duress statutory mitigator did not apply to M. Rhodes based on
this newinformation (PGR 1412). |If he had known the
i nformati on before he saw M. Rhodes, he woul d have responded
better to the inpeachnent questions. He still found M Rhodes
was unable to conform his conduct to the requirenments of the | aw

at the tinme of the crinme (PC-R 1413). He could not say that
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M. Rhodes was under the influence of a nental or enotiona
di sturbance at the tine of the crine, but he believed that M.
Rhodes was enotional |y damaged and di sturbed throughout his
entire life. Part of the enotional disturbance was that he
coul d not conform his conduct to the requirenents of the |aw
Dr. Taylor relied largely on M. Rhodes’ self report and the
records that were available to himat the time (PC-R 1413).
Swi sher told himthat his theory of defense was to present the
statutory nental mtigators (PGR 1414). However, in his
report, he said he needed nore infornmation to give an opinion as
to what M. Rhodes’ nental state was on the day of the crine
(PGR 1423). At the tine of the resentencing, he did not know
that M. Rhodes had given any statenents to police (PG R 1423).
Dr. Faye Sultan, a clinical psychol ogist, reviewed the
records previously provided to Dr. Taylor and reviewed his
testinmony at trial and resentencing. She also reviewed the
testi nony of Janes Rhodes and Dr. Sydney Merin, M. Rhodes’ 1992
sentencing transcripts, and the Fl orida Suprene Court opinion of
May 4, 1994, (PG R 1435). She revi ewed governnent publications
describing the conditions at Napa State Hospital in the 1960s
and early 1970s. She reviewed Detective Porter’s testinony from
1984-92 and docunents declaring Ri chard Rhodes, Sr. a nentally
di sordered sex of fender (PC-R 1440). She intervi ewed Kenneth
Rhodes, Helen Geco, Richard Jr.’s second cousin, Mary Vail es,
Don Betterley, Eileen Meis, Lorraine Arnstrong, and Rebecca
Rhodes (PC-R 1442). She interviewed M. Rhodes on four

separate occasions (PC-R 1442).
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Dr. Sultan found that M. Rhodes had extrenme psychiatric
di sturbances early in life. This was found in the records of
Cat holic Social Services and St. Vincent’'s School for Boys,
where he was described as an extrenely disturbed child who was
di sruptive, who clinbed on desks and was hyperactive (PCR
1443). The records showed the instability of his early life and
the effects of his abandonnment on his enotional devel opnent.

One teacher noted that she had to give Richard Jr. two pencils,
one to chew on and one to wite wth because he could not
contain hinmself any other way (PC-R 1444). The docunents
showed that Richard Jr. still wet his pants at age 8, sucked his
t hunb and conpl ai ned of physical ailnments that doctors coul d not
confirm (PC-R 1445).

Dr. Sultan found evidence of organic brain damage in the
Oregon State records in a 1963 EEG  This was part of an
eval uati on done on M. Rhodes in 3% or 4'" grade. It also showed
signs of convul sive seizures (PC-R 1447). M. Rhodes was
repeat edl y described as unable to control his behavior (PC-R
1447) .

Dr. Sultan found no evidence that M. Rhodes underwent
psychot herapy. He was institutionalized and nedi cated on
Mellaril, Trilafon and other anti-psychotic nedications (PGR
1451- 52) .

Dr. Sultan found it significant that Don Betterly was
listed on the visiting records as Richard Jr.’s father in 1974
and there was a questionnaire he filled out where he described

Ri chard Jr. as a pathol ogical liar who cannot help hinself. He
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said Richard Jr. had an unusual sex drive and that they |ived
toget her for several nonths after his discharge from Napa State
Hospital (PC-R. 1447).

Dr. Sultan interviewed M. Betterly, a technician in the
adult unit at Napa State Hospital (PC-R 1470). She descri bed
hi m as psychiatrically disturbed and aroused by young boys (PG
R 1472). He knew M. Rhodes well and spent many years with
him He knew that M. Rhodes worked in the coffin factory. M.
Betterly | aughed when he told Dr. Sultan that it was conmon for
t he weakest boy in the unit to performoral sex on the toughest
boy (PC-R. 1470). He |aughed as he described a “wet sheet
treatment” in which a straitjacket or wet sheet was w apped
around a child so he was unable to nove any part of his body and
t hen subnerged in cold water for a long period of time (PC-R
1471). M. Rhodes was given this “wet sheet” treatnent (PGR
1473) .

M. Betterly knew M. Rhodes had been on anti psychotic
medi cation during his stay at the state hospital. He brought
M. Rhodes home with himfrom Napa (PC-R 1473). M. Betterly
corroborated that he had an “intimate” relationship with M.
Rhodes. He described M. Rhodes as mani pul ative and a |iar (PC-
R 1473). He seened angry when he spoke of M. Rhodes but al so
descri bed himas very psychiatrically disturbed (PCGR 1473).

M. Betterly said he adopted boys from Japan after he was
inthe mlitary. He smiled a |ot and the tone of his voice was
intimate when he tal ked about what a “handsone, sweet, blond boy

Steven Fox was.” (PGR 1471). M. Fox lived with M.
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Betterly. Dr. Sultan also interviewed Mary Vailes, M.
Rhodes’ grandnother (PC-R 1464). Dr. Sultan | earned of an

i ntergenerational pattern of abandonnment of children in that
M's. Vail es abandoned Richard Sr. when he was a baby, and he was
raised in her sister’s house with his cousin Helen Geco (PC-R
1464). She told of her own al coholic history and that Richard
Sr.’s drinking problens escal ated when he returned fromthe
Korean War. She described her son’s life with Bessie Cowan as
full of poverty and deprivation (PC-R 1465). She understood
that Richard, Jr. was subjected to cruel treatnment by her son
(PG R 1466-67), but had “alnost no recall” of Richard Jr. (PG
R 1467).

Dr. Sultan interviewed Hel en G eco who had been raised in
the sane house with Richard Rhodes, Sr. (PC-R 1467). She
described himas odd and difficult. He did not |ike to work,
drank, and allowed his children to go hungry (PG R 1468).

The famly did not have a place to live and would drift around
and sleep in creek beds (PC-R 1468). He was rough with the
chil dren and Bessy.

She recalled a tinme when Richard Sr. brought the children
to visit and made themstay in the car (PC-R 1468). Wen she
made sandw ches, he made all of the children share a sandw ch
while sitting in the car (PGR 1468). The children were dirty
and unkenpt. They did not use silverware to eat (PG R 1469).
Ms. Greco had contact with the children when they travel ed
through the area as mgrant farmers (PGR 1469). M. Geco
knew Richard Jr. while he was at Napa State Hospital (PC-R
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1469). She described himas a sad, institutionalized person (PC-
R 1469).

Dr. Sultan’s diagnosis showed a history of escal ating
vi ol ence when M. Rhodes was outside the institution and self-
destructive behavior (PGR 1475). She said M. Rhodes suffered
from cognitive disorders with the abnornmal EEG at a young age,
| earning disabilities and attention problens (PCR 1476). M.
Rhodes net the criteria for post-traumatic stress disorder with
fl ashbacks and nenories of torture (PCR 1476). M. Rhodes
al so has a nood and a depressive disorder that distorted
reality. He had a life-long pattern of self-destructive
behavi or and destructive behavior toward others (PCR 1476).
Dr. Sultan saw no indication that M. Rhodes’ condition inproved
over time (PG R 1477).

Dr. Sultan found that M. Rhodes suffered froma
personal ity disorder not otherw se specified. He had
characteristics of anti-social personality disorder, border |ine
personal ity disorder, and paranoid personality disorder (PGR
1478). Dr. Sultan said M. Rhodes cannot function outside an
institution. He has never held a job or forned healthy
attachnments to others (PC-R 1482).

Dr. Sultan agreed with Dr. Afield s 1982 concl usion that
M . Rhodes could not conformhis conduct to the requirenents of
| aw and that he conmtted the crime under the influence of an
extrene nental or enotional disturbance (PC-R 1483). Dr.
Sultan coul d not say whether M. Rhodes knew that his behavior

was crimnal at the time of the crine (PGR 1484). Unlike Dr.
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Afield, she would not have found M. Rhodes to have been under
“duress” at the tinme of the crine because she interprets duress
to mean influence fromexternal factors, which she did not find
(PG R 1485).

Wth regard to M. Rhodes’ statenments to police, Dr. Sultan
said this behavior was not any different from M. Rhodes’
confessions in other cases. She said he nakes up stories that
are not very conpelling. He shows self destructive behavior as
he tries to protect hinself and he is “not very good at it” (PC-
R 1486). Dr. Sultan would have been able to testify as to
these statutory and non-statutory mtigating factors in 1992 had
she been called to testify (PC-R 1489).

Dr. Sydney Merin,“4 a clinical psychol ogi st and
neur opsychol ogi st, was the only State witness (PG R 1530).
Merin testified that he had not conducted a conprehensive
psychol ogi cal evaluation of M. Rhodes (PC-R 1533). He did not
speak with Drs. Taylor or Afield about M. Rhodes’ case (PGR
1534). He saw M. Rhodes in the courtroomat resentencing (PG
R 1534). He could not explain why he did not see M. Rhodes
despite a court order authorizing the evaluation (PGR 1535).

The defense objected to Merin’s testinony since he had not
evaluated M. Rhodes (PG R 1537). The court ruled that not
seei ng the defendant went to weight not admssibility (PGR
1538) .

The only basis for Merin’s opinion were records and

“The record msspelled Dr. Merin’s nanme as “Marin.”
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transcripts provided by the State (PC-R 1538). He had not
changed his opinion since 1992 that M. Rhodes was not under the
influence of an extrenme nental or enotion disturbance at the
time of the offense, or that he was not under duress at the tine
of the crinme and that he could appreciate the crimnality of his
conduct and conform his conduct to the requirenents of the | aw
(PG R 1539). Merin said M. Rhodes was not “substantially
inmpaired.” (PC-R 1539). He did not see any cognitive

di sorders, but possibly a | earning disorder (PC-R 1540). He
found no post-traunmatic stress disorder and no “nmjor”
depression, only a “down nmood.” (PG R 1540). M. Rhodes was
wal ki ng around with a “little bit of a black cloud over you
[sic] head.” (PC-R 1541). He agreed that M. Rhodes had a
personality disorder with anti-social, narcissistic and
borderline features, but was not paranoid (PC-R 1541). Merin
said he had “sone suspiciousness.” (PCR 1541). Merin did not
know i f M. Rhodes had any organic brain damage, but he woul d
have viewed M. Rhodes as having a learning disability with
hyperactivity (PC-R 1542). He did not conduct

neur opsychol ogi cal tests (PC-R 1543). He did not know whet her
M . Rhodes could read or wite (PGR 1543). Merin did not
believe that M. Rhodes had a substantial nental disorder (PC-R
1550). Merin did not talk to anyone about M. Rhodes’
background (PC-R 1562).

B. Facts relevant to the Brady/Gglio claim

At the Cctober 24, 2001 evidentiary hearing, the State

di sclosed for the first tinme that FBI Agent M chael WMal one made
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a “mstake” in his 1985 trial testinony when he said he tested
hair in the victinms hands twi ce and that the hair was her own
(PGR 1178-80). In reality, Ml one disclosed that the hair was
not tested at all because it was “not suitable for conparison.”
(PGR 1181). Counsel orally requested to anend the Rule 3.850
notion with this new Brady informati on, as Mal one was schedul ed
to testify that day. The request was granted (PC-R 1182).

Mal one, a retired FBI hair and fiber analyst, testified
that he was the primary exam ner on M. Rhodes’ case (PC-R
1212). He had testified in Florida approxinmately 50 tines. He
was responsi ble for taking the evidence and distributing it to
ot her FBI exami ners (PC-R 1213). Technicians under his
supervi sion handl ed the evidence (PGR 1214). After |ooking at
his report and notes, he could not identify the technician in
this case (PG R 1215; 1229). He issued an FBI |ab report on
May 18, 1984 and June 18, 1984 (PG R 1215), and he had a
conpl ete copy of his “bench” notes in his possession at the tine
of his testinony (PC-R 1216). Mal one took notes during his
initial exam nation of the evidence and those becane his bench
notes (PC-R 1217). They were not dated. He was al so
responsible for a June 18, 1984 report which included serol ogy
concl usions dictated by Mark Fabio (PC-R 1219). He had no way
of knowi ng whether the dictation was correct, he just added it
to the report (PC-R 1219). Malone’'s initials on the report
were “RQ” The FBI did not use the agent’s initials because it
“wanted to keep us anonynous.” (PG R 1220). The reports,

however, were reviewed by the hair and fiber unit chief Mark
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Shol berg (PC-R 1230). M. Shol berg, however, did not actually
| ook at the sanples to verify Ml one’ s concl usions, nor did he
verify that the information in Mal one’s bench notes natched what
was in the report (PGR 1230). M. Sholberg only verified the
report conplied with FBI policy (PC-R 1230).

By the tine Malone got the sanples in this case, they had
al ready been nounted on gl ass slides by his technician (PC-R
1231-32). The hair sanples were placed on mcroscope slides
with a permanent nounting called perinount [sic] and were
covered with a glass slip. Perinount becones a hard resin that
can stay on slides for 20 years (PGR 1235). Ml one deci ded
which hairs were to be nounted on slides (PGR 1233). Al the
hairs that were submitted to himwere put on slides for his
review (PC-R 1234). He did not renove any hairs fromslides
before the evidence was returned to the Pinellas Sheriff (PC-R
1235) .

Mal one testified that the FBI “likes” the technicians to
have degrees or a science background but they are trained by
ot her technicians in “on-the-job training,” not hair exam ners
(PG R 1234). WMalone did not know whet her the technician
involved in this case had a science degree because he did not
know who it was (PG R 1234). FBI policy is not to disclose the
techni cians because they are not trained to testify (PCGR
1240) .

Mal one was responsi bl e for determ ne whether the sanples
were properly |abeled and nounted (PC-R 1241), but it was the

techni ci an who inventoried the itens that were sent for
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subm ssion fromthe Pinellas Sheriff. Malone could not renenber
if he assisted in the inventory (PC-R 1242).

At the time of his exam nation, a hair could be suitable
for conparison if it matched 15 characteristics (PC-R 1237).
The standard was probably set by his unit chief or “whoever
trained ne.” (PGR 1238). But, he did not find a probative
mat ch of any of the nounted hair sanples with M. Rhodes’ hair
(PG R 1240).

Mal one testified at trial that hair in the victins hands
was her own and in reviewi ng his bench notes on Cctober 24, 2001
he di scovered that he was “m staken.” (PC-R 1245). The hair
inthe victims right hand were “not suitable for conparison.”
(PG R 1246). WMalone testified that his report was correct, but
his testinony was “inaccurate.” (PGR 1246). Malone tested
every hair that was submtted to him (PC-R 1275). Q10 in his
report was fromthe victins right hand which were six hairs
that were consistent with the victims hair (PC-R 1275). Q13

was a “brown” hair fromthe victinms |left hand that was “not
suitable for conparison.” (PG R 1275).

In his 1985 trial testinony, he said 99 tinmes out of 100
the hair in the victinis hands is her own. This testinony was
based on his own experience, and is consistent with what he
| earned at synposiunms (PC-R 1246-47). 1In 20 years, Ml one had
only had one case in which the hair in the victims hands was
not their own. Malone said that his previous testinony that the

vi cti m grabbed her own hair in the throes of death was based on

what he learned fromthe |lecture of a medical exam ner at a
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synposi um (PG R 1248). He did not recall the medical
exam ner’s nanme (PG R 1248).

In this case, he exam ned “each and every” strand of hair
that was in the victims hands and they were all the victins
hair (PGR 1249). He exanm ned 63 hairs according to his bench
notes (PC-R 1251). He al so exam ned “hundreds” of fibers (PG
R 1251). When confronted with the 1997 report fromthe
United States O fice of the Inspector CGeneral (“OG) which said
Mal one testified outside his area of expertise, the State
objected to its relevance (PG R 1255). The judge ruled that
unl ess the report specifically cited M. Rhodes’ case in which
i mproper testing nethods had been di scovered, it was irrel evant
(PG R 1263).

M. Rhodes’ proffered the answer. WMalone said he was
famliar with the report that said he testified outside his area
of expertise about the tensile strength of a | eather strap that
was submittted to himin the Al cee Hastings case. WMl one denied
giving false testinony (PG R 1266) or being targeted by the OG
report. He said 13 other exam ners also were criticized.

In response to the report, the FBI sent 13 or 14 of
Mal one’ s cases to the original prosecutors to see if they wanted
to take any further action (PC-R 1267). Even though the O G
recommended that the FBI take appropriate action, Ml one did not
receive any disciplinary action (PC-R 1268).

Mal one was told that two of his cases were reversed because
there was insufficient evidence to convict the defendants (PC-R

1268). He was famliar with the Bocal [sic] [Bogle] case in
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which the O Greport said Mal one wongly identified a head hair
as a pubic hair (PGR 1269). Malone said it was a “clerical
error” in that he put the wong Q nunber down in his report (PC-
R 1269). The proffer concl uded.

As to possible contamnation in the hair and fiber section
of the FBI |ab, Ml one testified that contam nati on was the
“nunber one” problemto be concerned with in hair and fi ber
section and that was why the hair and fi ber evidence had cone to
their unit first (PC-R 1232). Mal one acknow edged that there
was bl ack soot at the ventilation duct, and the soot occurred in
t he sane areas where he conducted hair and fiber analysis. The
sanme ventilation systemwas used for the entire lab (PC-R
1244)

Former FBI Agent, Frederic Witehurst, testified that he
worked in the FBI materials analysis unit and was then
transferred to the hazardous materials response team (PC-R
1308). He conducted dye anal ysis and pai nts and sol vents. (PG
R 1310). His office was next door to the hair and fiber unit
(PG R 1310).

M. Witehurst said the FBI was concerned that the
ventilation in the building was not filtering contam nants from
the air. H s unit was concerned with “black rain” or fiberglass
t hat had broken down over tine and pushed out “particul ate
matter” through the ducts and ended up “all over everything”
possi bly contam nating the trace evidence (PC-R 1311).

One day he found a fine dust on everything. He viewed it

under a mcroscope and saw different kinds of fibers. The
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inmplications were “very disturbing.” (PC-R 1312). He said the
“black rain” must have been in the hair and fiber unit next door
because it was in the DNA, serology, and firearns sections (PG
R 1313). In 1986, the unit chief proposed that they scrub the
facility and install a positive-pressure systemwhere the air
goes out of the building, but the FBI decided against it (PC-R
1313). M. Wi tehurst said that the purpose behind not having
techni ci ans who assisted in |lab work identified was that they
were “vul nerable to cross exam nation” and the FBI did not want
their nanes reveal ed. About eight or nine years later, the
practice ceased and peopl e who worked on evi dence were naned
(PG R 1321).

On May 29, 2002, Teressa Kraft, a Pinella County deputy
clerk, testified about custody of the trial exhibits fromM.
Rhodes’ case (PG R 1577). She said the exhibits had not been
nodi fi ed, changed or altered in any form (PG R 1578). M.
Kraft identified Exhibit 7A as a brown bag that was to contain
hair sanples froma piece of wood near the victims body,
however, the bag was enpty (PC-R 1581). Exhibit 7B was a
seal ed plastic container that had never been opened which
contained a hair (PC-R 1581-1582). Exhibit 8 was A and B of
hair sanples fromaround the victims body contained in a bag
wiwh a “wad or mat of brown hair” and a small, plastic
container with some brown hair (PGR 1582-83). Exhibit 9, a
seal ed single seaned bag did not appear to contain anything
marked “Q 9" hair left leg (PC-R 1583-84). Exhibit 10 was a

hair fromthe victims right hand in a plastic bag with a “good
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bit of hair and dirt and a plastic container of hair” marked “Q
10" (PC-R 1584). Exhibit 11 was fiber fromthe victinis right
hand marked “Q 11." (PC-R 1585). Exhibit 12 was marked “yarn
fromvictims right hand” marked “Q-12.” Exhibit 13 was a
conposite exhibit A and B nmarked “hair sanples fromthe |eft
side of victini marked “Q 15" [sic] on both exhibits. The

pl astic container held a “big wad-a mat of hair.” (PC-R 1586-
87).

On Novenber 12, 2003, the lower court denied relief (PC-R
1012). The court found that Sw sher’s decision not to contact
mtigation witnesses was a tactical decision and that strategic
deci sions did not constitute ineffective assistance of counsel
(PG R 1015).

The | ower court found that Malone's testinony was fal se
(PGR 1020). It found that while the O G report did not
gual ify as new y-di scovered evidence, the fact that Ml one
testified untruthfully at trial could constitute evidence that
would entitle M. Rhodes to a newtrial (PGR 1021). The
trial court, however, found that M. Rhodes only “specul at ed”
that the untested hair sanples bel onged to soneone beside the
victim and he had not proved that Ml one’s ultinmate concl usion
was false (PGR 1021).

It found no Brady violation because the information was not

wi t hheld and no Gglio violation in that there was no evidence

that the State knowi ngly presented false testinony (PGR 1022-
23). The court found that Malone’'s testinony did not affect the

jury’s verdict, even if the State knew it was presenting false
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testinmony (PG R 1023). A notion for rehearing was filed on
Decenber 1, 2003 and deni ed on Decenber 12, 2003 (PG R 1025;
1033).

SUMVARY OF ARGUNVENT

1. M . Rhodes was denied a fair trial when the State

wit hhel d and refused to correct Brady/Gglio infornmation that

FBI Agent Mal one gave false testinony at trial and in post-

convi cti on. 2. M. Rhodes received ineffective assistance
of counsel at resentencing when his counsel failed to
investigate or prepare his mtigation case.

3. The trial court erred in failing to allow M. Rhodes
to challenge the DNA test results and enter theminto evidence
for appellate review

4. The trial court erred in summarily denying the
remai nder of M. Rhodes’ clains in that the files and records do
not show that he is not entitled to relief.

I . THE LOVNER COURT ERRED I N DENYI NG MR- RHODES BRADY/ d GL1 O

CLAI M

On Cct ober 24, 2001, the prosecution disclosed for the
first time that FBlI Special Agent M chael Ml one had gi ven
erroneous testinony at trial in 1985 (PC-R 1178-80). This
di scl osure occurred 17 years after Malone testified at M.
Rhodes’ trial that he had analyzed “all” of the unknown hairs
where the victimwas found (R 1873, 1877).

Mal one concl uded that the hairs were either the victinis
hair or were “basically no good” because they were fragnented

and could not be associated to anyone (R 1873). He testified
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that there were “no foreign hairs at all” fromthe victimor
fromthe area where she was found, despite the fact that her
body was di scovered in debris fromthe denolition of a hotel
(R 1873, 1880). He said the fact that all the hair at the
scene that could be identified was the victim s hair did not
indicate that M. Rhodes was not involved in the nurder (R
1879) .

At trial, Malone also testified that he exam ned hair that
came fromthe victims hands (R 1873), and that the hairs
clutched in both of the victinms hands were “her own” (R 1873).
He testified that in his experience and “the experience of
every hair exam ner [he] ever talked with that the vast ngjority
of hairs found in a dead victinis hands are their own hairs” (R
1876-77), and that, even though none of the hairs were
consistent with M. Rhodes, he could not be excluded from being
present at the crime (R 2404). The State argued at M.

Rhodes’ guilt phase:

M ke Mal one testified. He's a special agent with
the FBI. He analyzed the hair found. Al the hair
gathered fromthe victimwas, in fact, the victims
head hair or else could not be identified at all based
upon limted anount of hair and quantity of hair. He
found no foreign hairs. Again, said that just by not
finding any foreign hairs did not nean the defendant
was or was not present at the scene. And you can
recall the photograph of the scene and just inagine
how difficult it was to get any evidence at all at
that particular |ocation.

He said that he also found the victinm s [sic]
head hair in both the left hand and the right hand of
the victim indicating this is not uncommon in
hom ci des and indicated that it’s usual in a person
who is in the mdst of death’s throes where they would
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grab their own hair.

(R 2404) [ enphasi s added].

I n post-conviction, M. Rhodes’ first trial attorney, Henry
Andringa, could not recall whether he had been given the FB
report prior to Malone’ s appearance at trial (PGR 1197;
1204).

But at trial, Andringa objected to Malone testifying
outside his area of expertise, and the objection was overrul ed
(R 1874-75).° He al so asked that all physical evidence in the
case be preserved for appeal (PC-R 1198). Wen Andringa
expressed concerns that he “was not clear on the paraneters of
this man’s expertise anynore,” the prosecutor replied, “FBl is
amazi ng, Judge.” (R 1876). W now know just how “anmazi ng” the
FBI had been. The |ower court admtted that Mal one had given
fal se testinony at trial, but failed to conduct the proper
anal ysis in reaching the conclusion that the State had not
withheld this information or had knowi ngly presented fal se
testinony at trial.

A prosecutor is required to disclose to the defense
evidence “that is both favorable to the accused and ‘materi al

either to guilt or punishnment.’” United States v. Bagley, 473

US 667, 674 (1985), quoting Brady v. Maryland, 373 U S. 83, 87

(1963). Excul patory and material evidence creates a reasonable

On direct appeal, M. Rhodes alleged that Judge Hansel had erred
when she all owed Malone to testify outside his area of

expertise. This Court did not address the issue. Rhodes v.
State, 547 So. 2d 1201, 1203 (Fla. 1989).
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probability that the outcone of the guilt and/or capital

sentencing trial would have been different. Garcia v. State,

622 So.2d 1325, 1330, 1331 (Fla. 1993). This standard is net
and reversal is required once the review ng court concl udes that
there exists a "reasonabl e probability that had the
[ unpresent ed] evi dence been disclosed to the defense, the result
of the proceedi ng woul d have been different."” Bagley, 473 U S.
at 680.

This Court nust analyze this claimconsidering what inpact

this Brady/Gglio informati on woul d have had on the ori ginal

jury with the errors this Court held harm ess in 1984. These
new di scl osures woul d have put the case in a whole new |ight.
This is particularly so when the original jury voted for death
by a 7-5 vote. Had the jury known that Mal one had given false
testinmony, it would have known that the hair in the victims
hand was not the victinmis or M. Rhodes. Instead, Andringa
coul d have argued that the hair clutched in the victims hand
coul d have been that of real perpetrator of the crime. This is
t he neani ng of prejudice.

In Ggliov. United States, 405 U S. 150 (1972), it held

that due process precludes a prosecutor from know ngly
presenting false or msleading testinony while seeking a
conviction. A prosecutor is obligated to correct such fal se or
m sl eading testinony if he knows that it is false. Post-
conviction relief is warranted if such a violation of due
process is revealed and if the false testinony "could ... in any

reasonabl e |i kel i hood have affected the judgnent of the jury."
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Wlliams v. Giswald, 743 F. 2d 1533, 1543 (11th Cr. 1984).

The standard for neeting the prejudice prong of Ggliois |ess
onerous than for a Brady violation. United States v. Agurs, 427

U 'S 97 (1976). Under G glio, where the prosecutor know ngly
m sl eads the jury, the court, or defense counsel, the conviction
must be set aside unless the error is harm ess beyond a

reasonabl e doubt. Gay v. Netherland, 116 S.C. 2074, 2082

(1996); Kyles v. Witley, 115 S.Ct. 1555, 1565 n.7 (1995).

Here, the State knew its exhibits had not been tested by
the FBI. The evidence Mal one exam ned was nounted on gl ass
slides. The State consciously and neticul ously chose exhibits
that were not nounted on glass slides to adnmt into evidence at
trial.

After conducting his testing at the FBI |ab, Ml one said all of
the hair and fiber exhibits including those still on gl ass
slides were sent back to the State. The prosecutors chose their
trial exhibits fromthose returned hair and fiber exhibits. It
i s obvious that the prosecution chose the exhibits with the
great est i npact.

Deputy Clerk Kraft identified the FBI “Q nunbers that
were witten on the court’s exhibits. There is no other
expl anation for how these State exhibits could be entered into
evi dence, w thout the prosecutors consciously choosing the
evi dence that woul d have the nost inpact. The evidence with the
nost i npact were the “wads” of hair that Mal one did not test,
but falsely said he did.

In granting an evidentiary hearing on this claim the | ower
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court recogni zed the inportance of this issue to M. Rhodes (PC-
R 469-629). The trial court ordered a hearing on this claim
before the State disclosed that Malone’'s 1985 trial testinony
was false (PGR 2-7). Until that point, both the court and
defense only knew the information that had been disclosed in the
O Greport issued in 1997 that discredited Malone’'s practices in
anot her case (PG R 345, 351). Only when Malone was called to
testify at the Cctober 24, 2001 evidentiary hearing, did he
admt that he had made a “m stake” and testified “inaccurately”
at the 1984 trial. (PCR 1245-1246)(enphasis added).

Thus, the hair admtted into evidence as State’s Exhibit
13, which purported to be a brown hair fromthe victims |eft
hand, had not been exami ned at all and was “insufficient for
conparison.” Mal one clained that it was an inadvertent error
in his testinmony, but that his May 18, 1984 FBI witten report
was still correct, and only the bench notes, which were not
di sclosed to trial counsel, resentencing counsel or post-
convi ction counsel, would have shown that Ml one was
“m st aken.” The bench notes indicate in Malone’ s handwiting
“Q3 - 1 L. N NSFC.” (PC-R Sup. 2, Def. ex. 7). From Malone’s
testinmony, it is clear that NSFC neant “not sufficient for
conparison.” But M. Rhodes argued another notive for Ml one’s
fal se testinony.

At the May 29, 2002 evidentiary hearing, M. Rhodes
presented the testinony of Deputy Cerk Kraft, who said the
exhibits that had been admitted into evidence during Ml one’s

trial testinony had been under the control of the Cerk’s Ofice
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since the time of trial and resentencing (PGR 1577). She said
when anyone revi ewed the physical evidence there was al ways a
deputy clerk present to make sure the evidence was not altered
in any way (PC-R 1579).

M. Rhodes asked the | ower court to physically |look at the
court exhibits introduced into evidence by the State at the
original 1985 trial (PC-R 1602-09). Anong those exhibits are
booki ng photos that show that at the tine of his arrest in 1985
M. Rhodes had black hair (R State's exhibits 2-5AA). State’s
Exhibit 19 and various crinme scene phot ographs show that the
victims hair was brown at the tine of the crine. The hair
contained in State’s Exhibit 10B that Ml one cl ai med was brown
and not suitable for conparison was blond in color (PGR 1604;
1585) .

At the May 29, 2002 evidentiary hearing, M. Rhodes argued
t hat Mal one knew at the tinme he testified at trial that the hair
he identified could not have been anal yzed by hi m because of the
condition of the exhibit (PC-R 1602-09).

At the Cctober 24, 2001 evidentiary hearing, Malone
testified that the only way he could analyze a hair was to nount
it on a glass slide and to conpare it under a stereoscope.
There, he would visually conpare the unknown hair with the
exenplars from M. Rhodes and the victim (PC-R 1233-1235).

The blond hair in State’s Exhibit 10B that Ml one
identified at trial as the one that he had anal yzed was in a
round plastic container. Knowing that all of the hair he

exam ned was nounted on gl ass slides, Ml one know ngly gave

44



false trial testinony because he identified hair that was not on
gl ass slides.

He also identified State Exhibits 7-13 as the sanples he
exam ned. The hair in those exhibits was in different
containers and, in some instances such as Exhibits 8, 10A and
13, in bags containing |large clunps of hair with crinme scene
debris still clinging to the strands (PC-R 1578-87). These
hairs were not nounted on glass slides. This was significant
because in order for Malone to determine that a hair was not
suitable for conparison he had to do “a three-part exam nation
using three different mcroscopes” (R 1866-67). Because the
hair was not nmounted on gl ass slides, Ml one could not have
known whet her the hairs were “suitable for conparison” because
he had not exami ned the hair under a m croscope.®

M. Rhodes argued that the blond hair could not have
bel onged to the victimor M. Rhodes. M. Rhodes’ hair color
was bl ack. The victims hair was brown. A reasonabl e inference
to be drawn from Mal one’ s behavi or was that, upon seeing that
the color of the hair was not consistent with the State’s case,
he chose not to have it nounted on a glass slide so that he
woul d not have to conpare it under a mcroscope or testify that
it could have belonged to the real perpetrator of the crinmne.

M. Rhodes’ jury knew only that Mal one had exam ned each

and every strand of hair under three different m croscopes (R

’At t he post-conviction hearing, Malone testified that none of
t he hair sanpl es had been renoved fromthe glass slides once
they were nounted. (PC-R 1235).
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1866-67). Contrary to Malone’'s testinony at the post-conviction
hearing, this was not the only instance of inpropriety.

Mal one’ s report contained five other “m stakes.” Malone’ s May
18, 1984 FBI report indicated that : no hairs |like the hairs of
t he suspect were found in specinens QL, B through QL3 and Ql5;
no hairs like the hairs of the victimwere found on speci men @@;
and no apparent transfer of textile fibers was found anong the
submtted items. (PG R Supp.2, Def. ex. 7-8, 11). But, Malone’s
report was not accurate. Contrary to his testinony, he did not
mention that QL3 (hair fromthe victinis | eft hand) was
insufficient for conparison. Nor did Malone ever acknow edge
that QL3 wasn’t the only hair that was “insufficient for
conparison.”

According to the bench notes submtted into evidence a
portion of QL (victims hair), a portion of @ (suspect’s hair),
& (unknown), @@ (unknown), and @ (unknown) were not suitable
for conparison. Yet, the May 18, 1984 report does not reflect
t hese “inaccuracies.” (PGR Supp. 2, Def. Ex. 7-5/18/84).

In 1985, Malone had the reports and bench notes as he
testified in court. He only acknow edged on COct ober 24, 2001
that he had made a mistake as to Q13, the hair fromthe victinis
hands. Even though multiple errors were on the sane report,

Mal one neither acknow edged t hem under oath at the evidentiary
heari ng nor reported them Those are five other instances in
Mal one’ s bench notes that show he did not just testify

“inaccurately.” Malone perjured hinself at the 1984 trial and

again at the 2001 evidentiary hearing (PGR Supp. 2, p. 11,

46



Def. Ex. 7). No one at the FBI Crine Lab besi des Ml one ever
exam ned the hair and fiber submtted to themin 1985. Ml one
said he was the only person who reviewed his actual work (PC-R
1230).

Mal one’ s testinony al so was i naccurate when he testified in
1985 that “all of the unknown hairs fromthe victimor the area
where the victimwas found turned out to be either her hairs or
they were hairs that were basically no good...there were no
foreign hairs at all (R 1873). Malone could not have
truthfully made this clai munless he had anal yzed all of the
hairs he identified in State’s Exhibits 7-13. He did not.
Mal one led the jury to believe that he had tested all of the
hair and fiber submtted to himat the tinme of trial.

At the 2001 evidentiary hearing, he again testified that
he had exami ned all the hair and fiber that had been sent to
hi m

Q Who makes the determ nation as to which
hairs are selected for your exanf

A That’s ny call.

Q So did you do that in this case?

A Yeah. It’s pretty standard. All the
itens were | ooked at.

Q So you chose which hairs to place on the
slides?

A Vel l, ny technicians are very experienced.

In other words, all those technicians are very
experienced. They have extensive training before they
go out on their own. They took all the hairs and
basically put themon the slides.
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Q Okay. So all the hair that was submtted
to you was placed on slides for you to revi ew?August

30, 2006

A That’ s correct (PG R 1233- 34) (enphasi s
added) . * ok k

Q Al right, in this case, did you exam ne

all of the hair that was in the victims hand?

A Yes, | did.

Q Each and every strand?

A Yes (PC-R 1249).

Q kay, in this case, you did in fact |ook
at all the hairs that were subm tted?

A Yes, | did (PG R 1275) (enphasis added).

Q M. Mal one, when you testified that the
only hair in the victinis left hand - - And | believe

that’'s QL3, that was the only hair in her |left hand,
you're relying upon the | abeling provided by your
technician and by the other people in your departnent
to help make this determ nation, is that correct?

A That’ s correct, but they are trained to

mount all the hairs (PG R 1275)(enphasis added).

When asked how many hairs he had exam ned, Ml one said he
exam ned approxi mately “63 hairs” and “100s of fibers” (PGR
1251). But, the court exhibits contain nore than that. Exhibit
13 contai ns hundreds of hairs and debris in one exhibit that Ms.
Kraft described as a “big wad-mat of hair.” (PC-R 1586-87).

Mal one exam ned one hair nunbered QL3. QL3 is the FBI nunber

corresponding to State’'s Exhibit 13 (R 1871). It was obvious
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t hat Mal one did not test all of the hair submtted to him but
took a few hairs from each sanple and drew his concl usi ons based
on a limted nunber of exam nations.

Mal one, however, did not tell the jury what he had done.
Instead, the jury was left with the inpression that the wads of
hair shown in court had been anal yzed by the FBI, and that no
hairs from any ot her person besides the victimwere in those
exhi bits.

No one knows what was in those bags of hair. No one knows
whet her all of those hairs are “not suitable for conparison” or
whet her the hair belong to the real perpetrator of the crine.
What is known is that the hair fromthe victims clutched hand
does not belong to M. Rhodes and could not belong to the victim
because it is blond. Despite physically | ooking at the bl ond
hair and granting M. Rhodes’ notion for DNA testing of the
hair, the lower court still found that M. Rhodes had not
“proved” that Mal one’s concl usi ons were w ong.

When the DNA results from FDLE were finally provided to the
defense on March 11, 2003, M. Rhodes asked to depose the FDLE
| ab anal yst (PC-R 1008). The request was denied. The DNA
results are not a matter of record and have never been
subj ected to an adversarial testing. M. Rhodes has been unable
to retain an expert of his own to challenge the State’ s expert.
At this point, the State has exclusive control over the DNA
testing, results and experts. M. Rhodes has been denied due
process in this regard.

In addition, the | ower court disallowed M. Rhodes to
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i npeach Malone with the report. In the proffered report,
Mal one was criticized for conducting inconplete tests and
exaggerating testinony to fit the governnent’s version of the
facts. See, Proffered Department of Justice Inspector General’s
Report on Laboratory Practices and Al l eged M sconduct at the FBI
Crinme Laboratory dated April 15, 1997.

Even though the report was not been adnmitted into evidence,
it was the triggering event that caused M. Rhodes to request
i nformation on Malone’s conduct in his case (PC-R 345-351).
Based on this report, witten inquiries were sent by the
Departnment of Justice to state attorneys on cases in which
Mal one had testified in order to ascertain whether those cases
shoul d be reviewed by an i ndependent expert. Such an inquiry
was sent by the Departnent of Justice to the Pinellas County
State Attorney’s O fice, but the prosecution responded that no
such i ndependent revi ew was necessary in M. Rhodes case because
Mal one’ s testinmony was not “material.” Under a Gglio
claim M. Rhodes nust show that he could not have known or
found this information at the tinme of trial. M. Rhodes was
informed only after he pled this claimthat the prosecution had
turned down an opportunity for an independent review by Ml one’ s
own peers. M. Rhodes was finally provided WMalone’s
handwitten bench notes shortly before the Cctober 24, 2001
evidentiary hearing when Malone finally admtted his “m stake.”

M . Rhodes could not have known about this Brady/Gglio

information until it was disclosed by the governnent.

In Strickler v. Greene, 527 U S. 263, 287-288 (1999), three
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conponents of a true Brady violation were |isted. They are: The
evi dence nust be favorable to the accused; the evidence nust
have been suppressed by the State, either willfully or

i nadvertently; and prejudi ce nust have ensued. The fact that
foreign hairs were present in the victinis hands or in the area
surroundi ng the body was information favorable to the defense,
not only for inpeachnent purposes, but as excul patory evi dence
that M. Rhodes was not the perpetrator of the crinme. |If the
hair in the victims hands was not hers or M. Rhodes, it could
only have been from one person, the actual perpetrator. This

i nformati on woul d have been critical. Hoffman v. State, 800 So.

2d 174, 179-180 (Fla. 2001)[hair found in the victinm s clutched
hand could tend to prove contact between the victimand a person
present in that roomat the time of her death. Wth the

evi dence excl uding Hof fman as the source of the clutched hair,
def ense counsel could have argued victimwas clutching the hair
of her assailant].

It was clear fromthe State’s adm ssion before Ml one
testified in 2001, that M. Rhodes had no reason to know before
that nmonment that his testinony was “m staken.” It was al so
evident that wi thout the 1997 O G report, M. Rhodes had no
reason to suspect that the testing did not occur. Andringa did
not recall receiving the FBI report (PG R 1197; 1204). Both he
and M. Eide thought they had been given all the discovery they
were entitled to. Malone' s bench notes and raw data were not
provided to the defense until just before the evidentiary

hearing. In fact, the FBI put fake initials on the reports so
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t hat defense counsel could not know who the technicians or

exam ners were (PCG-R 1220; 1240). It is also painfully clear
that no one besi des Mal one checked his analysis or results. The
only oversight was done by the FBI unit Chief Shol berg who was
to ensure the proper docunents were stapled to the final report.
M. Rhodes’ jury was materially m sl ead about the testing done
by the FBI crine |ab and Malone. This is a Brady violation.

The | ower court found that Malone had testified fal sely at
trial and his adm ssion “could constitute evidence that would
entitle M. Rhodes to a new trial,” but that M. Rhodes had only
“specul ated” that Malone’s conclusions were wong (PGR 1021).
That is not the correct standard for a Brady violation.

The | ower court erroneously found that the State had not
“W t hhel d” the excul patory information (PC-R 1022). The court
failed to recognize that the State is inputed to have
constructive know edge of its |aw enf orcenent agents and

Wi tnesses. Kyles v. Witley, 115 S. Ct.1555 (1995). The State

has a duty to learn of any favorabl e evidence known to

i ndi vidual s acting on the governnent's behalf. 1d. at 281. “It
is irrelevant whether the prosecutor or police is responsible
for the nondisclosure; it is enough that the State itself fails

to disclose.” Garcia v. State, 622 So.2d 1325, 1330 (Fla.

1993). “The State is charged with constructive know edge and
possessi on of evidence withheld by other state agents, including

| aw enforcenent officers.” Jones v. State, 709 So.2d 512, 520

(Fla. 1998). The FBI was a | aw enforcenent agency assisting in

prosecuting M. Rhodes. The lower court’s reasoni ng here was
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fl aned.

The | ower court found that even if there had been a Brady
violation, M. Rhodes had not shown that “prejudice ensued.”
(PG R 1022). The court inposed a super standard on M. Rhodes
to prove that “further testing would provide favorabl e evi dence”
and that “no subsequent test exclud [ed] the Defendant.” (PC-R
1022). This is not the standard for proving prejudice in a
Brady viol ation.

Even if it was, M. Rhodes proved through the testinony of
Ms. Kraft and by viewing the court exhibits that the hair
clutched in the victinmis hand was bl ond. The victimhad brown
hair and M. Rhodes has black hair. Mreover, M. Rhodes had
requested DNA testing of the hair. That request was granted,
but the lower court disallowed the results to be chall enged or
presented in Court. Yet, the lower court cited to the purported
results of the DNA testing in its order, even though it has
never been presented in open court or tested in any way by M.
Rhodes (PC-R 1022).

It is unclear how M. Rhodes was to chall enge Mal one’s
concl usi ons w thout questioning FDLE, the agency responsible for
the DNA testing of the hair. The State holds all the cards and
yet, M. Rhodes is being punished for not having definitive
results. Moreover, whether definitive results have been
presented is not the proper standard to prove prejudi ce under
Br ady.

Prejudice is present when “the cunul ative effect of the

suppression of the materials [ ] underm nes confidence in the
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outcome of the trial.” Rogers v. State, 782 So.2d 373 (Fl a.

2001). As held in Kyles v. Witley, 514 U S. at 436, “The

fourth and final aspect of Bagley materiality to be stressed
here is its definition in terns of suppressed evidence
considered collectively, not itemby item” Accordingly, this
Court nust evaluate the failure to disclose the fal se and

m sl eadi ng testinony of Malone along with errors fromthe 1985
guilt phase and the errors and ineffective assistance of counse
fromthe 1992 resentencing. The | ower court conducted no such
curul ative analysis and failed to analyze this claimin the
context of what occurred at trial.

The 1984 jury recommended death by only one vote, even
though it had heard prejudicial prosecutorial closing argunent,
prejudicial testinmony of a another victimon a tape recording,
and inproper jury instructions on the heinous, atrocious and
cruel and cold, calculated and preneditated aggravating factors.

Rhodes v. State, 547 So. 2d 1201 (Fla. 1989). This undi scl osed

informati on casts M. Rhodes’ case in a new light. The |ower
court never addressed that had this i nformation been discl osed,
Andringa woul d have argued that the hair clutched in the
victims hands was fromthe real perpetrator of the crine and
not M. Rhodes. Wth this informati on, Andringa could have

i npeached Mal one on his fal se testinony, unscientific nethods of
recording his results and the inferences fromhis om ssions. He
woul d have exploited that Mal one had not anal yzed all the hair
as he said he had. Ml one would have been forced to adnmit that

t echni ci ans chose a few hairs to be tested and that he
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extrapol ated his concl usions based on those hairs. He would
have been forced to say he did not test all of the hair
submtted to himand had no way of know ng whether foreign hairs
were present at the scene or in the victinis hands.

Andringa knew to chal l enge Mal one’ s expertise, and it was
an issue he preserved for direct appeal. Andringa could have
di scredited Malone and the hair evidence to such an extent that
the jury woul d disbelieve his testinony and di scount the
t hor oughness of the State’s investigation in the case. Had
Andringa known that there were foreign hairs in the victims
hands and at the crinme scene, he could have argued that soneone
ot her than M. Rhodes was present and he woul d have had proof.
This information was not only material, it was crucial. The
prejudice lies in not being able to challenge the State’'s case.

The | ower court admtted as much when it granted a hearing
on this claim

The fact that Agent Malone’s testinony did not
directly inplicate the Defendant does not entirely

negate its potential prejudicial effect. By

testifying that the hair found in the victins hands

bel onged to her, he not only excluded the Defendant as

the source of the hair but necessarily excluded any

ot her unknown third party. If the testinony of Agent

Mal one is unreliable or exaggerated, and that fact had

been avail able to the Defendant, there was the

potential for casting doubt upon whether the hair in

the victims hands really did belong to her. This is
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particularly significant since the Defendant, in an
interview with | aw enforcenent, suggested that the
mur der was committed by an acquai ntance known to him
as “Crazy Angel.”
(PG R 469-629). Prejudice has been proven here.
Cunul ati ve consideration of the failures to disclose
favorabl e evidence to M. Rhodes’ trial counsel underm nes

confidence in the reliability of the outcone. See, Roberts v.

State, 840 So. 2d 962 (Fla.2002). Malone's false testinony at
trial cut off any ability to suggest that sonmeone el se had
commtted this crine.

Even if this Court believes the prosecutors here did not
know what was happeni ng, the | aw deens themto have
“constructive” know edge of what | aw enforcenent is doing.

Gorham v. State, 597 So. 2d at 784. In Gorham the prosecutors

clainmed that police did not tell them about a w tness’
confidential informant status in other cases. This Court held
that the state attorney is charged with constructive know edge
and possession of evidence wi thheld by other state agents, such
as | aw enforcenent officers. This Court granted a new tri al
stating that the standard for determ ning “reasonabl e
probability” is a probability sufficient to underm ne confidence

in the outcone. Gorhamv. State, 597 So. 2d at 785.

Consequently, “information within the possession of the police
is considered to be in possession of the prosecution.” State v.
Al fonso, 478 So. 2d 1119, 1121 (Fla. 4'" DCA 1985); see al so,
Tarrant v. State, 668 So.2d 223, 225 (Fla. 4'" DCA 1996) (nere
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fact prosecutor had no actual know edge does not relieve the

state of its obligation to disclose); More v. State, 623 So. 2d

608, 609 (Fla. 4'" DCA 1993)(jury cannot adequately assess
credibility of witness when msled).

Mal one was crucial in obtaining a conviction against M.
Rhodes because of the |lack of physical evidence linking himto
the victim M. Rhodes had possession of the victims car and
prof essed to have the perm ssion of the victimto drive it. The
State could not rebut this at trial. No physical evidence
linked M. Rhodes to this crine. No weapon was found and the
only cause of death Medical Exam ner Joan Wods could justify
was strangul ati on based on a broken hyoid bone, but even she had
to admt this conclusion was absent “other causes of death.” The
| oner court recognized the prejudice that Mal one’s fal se
testi nony precluded the defense from “casting doubt upon whet her
the hair in the victinis hands really did belong to her. This
is particularly significant since the Defendant, in an interview
with law enforcenment, suggested that the nurder was committed by
an acquai ntance known to himas “Crazy Angel.” The
nondi scl osures here, “shake[] the confidence in the verdict.”

State v. Huggins, 788 So. 2d 238, 243-4 (Fla. 2001).

The undi scl osed evi dence woul d have not only been of val ue
on its face, but exposed | aw enforcenent’s investigation
techniques to attack and the results of that investigation as
unreliable. This was the State’s purpose in presenting Ml one’s
testinmony in the first place. Despite the fact that he could

not conclusively establish M. Rhodes as the perpetrator, the
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State used Mal one to denobnstrate to the jury what a thorough and
conpl ete investigation had been done. This is borne out in the
State’s closing argunent.

M. Rhodes’ jury was entitled to nake their decision after

hearing all of the evidence. Light v. State, 796 So. 2d 610

(Fla. 2™ DCA 2001)(judge is not exanmini ng whether he believes
t he evi dence presented as opposed to contradictory evidence, but
whet her nature of evidence is such that a reasonable jury may

have believed it); Cardona v. State, 826 So. 2d 968 (Fla. 2002).

In United States v. Agurs, 427 U.S. 97, 103 (1976), the

Supreme Court expl ai ned that where "undi scl osed evi dence
denonstrates that the prosecution's case includes perjured
testinony and that the prosecution knew, or should have known,
of the perjury.” A conviction nust be set aside "if there is
any reasonable |ikelihood that the fal se testinony could have
affected the judgnent of the jury.” Id. Unlike a Brady, no
intent to suppress is required. A "strict standard of
materiality” applies in cases involving perjured testinony
because "they involve a corruption of the truth-seeking
process.” Id. Al though both Brady and G glio require a show ng

of "materiality,"” the |legal standard for denonstrating
entitlement to relief is significantly different. The standard
for establishing "materiality" under G glio has "the | owest

threshold" and is "the | east onerous." United States v.

Anderson, 574 So. 2d 1347, 1355 (5th Cr. 1978). See Craig V.

State, 685 So. 2d 1224, 1232-34 (Fla. 1996).

Despite the State’s attenpts to mnimze the due process
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violation under Gglio, the State knew or should have known t hat
an FBI |aw enforcenment agent lied in his trial testinony. The

| ower court failed to address how t he State coul d not have known
the exhibits it was introducing into evidence were not the ones
that had been tested by the FBI. Malone testified that the

evi dence he exam ned was nmounted on glass slides. The State
consciously and neticul ously chose exhibits that were not
mount ed on glass slides to admt into evidence at trial. The
State’s failure to disclose this information had the effect of,
not only depriving M. Rhodes of inpeachnent of an FBI agent,
but allowing the jury to hear the fal se testinony unchal |l enged

and nmasked as truthful. Florida Bar v. Cox, 794 So.2d 1278

(Fla. 2001). The prosecution allowed Malone to give false
testimony because little glass slides are not as conpelling to a
jury as plastic baggies filled with wads of hair. The State
hoped no one would notice. A newtrial is warranted.
1. | NEFFECTI VE ASSI STANCE OF COUNSEL AT RESENTENCI NG

M. Rhodes received ineffective assistance of counsel at
resentencing. In 1994, this Court addressed counsel’s
performance when it held that resentencing counsel failed to
preserve several issues for review.” The result was that these

i ssues were procedurally barred, but counsel’s failures went

This Court found that resentencing counsel “acquiesce[d]” to a
hearsay reading of the informants’ testinony into the record;
failed to rehabilitate or object to the excusal for cause of two
jurors; failed to object to hearsay in the reading of a doctor’s
report; and failed to object or preserve nunerous jury
instruction errors, such as Caldwell error. Rhodes v. State, 638
So. 2d 920 (Fla. 1994).
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much deeper than failure to preserve the record.

Resent enci ng counsel operated under the erroneous
assunption that the client determ ned the strategy of the case
(PGR 16). Trial counsel filed a total of four (4) notions at
resentencing. They were an entry of appearance, July 25, 1991;
a notion for

conti nuance, July 25, 1991; a notion for appointnent of

confidential expert, August 26, 1991; and a notion in |imne,

February 12, 1992. (PC-R Supp. 2, pg. 15,16,18). Sw sher did
not file notions challenging the statutory aggravators or the
constitutionality of the death penalty. He did not ask for
additional jury instructions. He did not hire an investigator.
He relied exclusively on M. Rhodes to provide wi tnesses for his
resentencing (PG R 13-14).

Resent enci ng counsel did not contact mtigation wtnesses
with the exception of asking Dr. Taylor to call Mary Vailes, M.
Rhodes’ grandnother. Because he had never spoken to Ms.
Vail es, neither Sw sher nor Dr. Taylor knew that Ms. Vailes
had the | east anmpunt of contact with M. Rhodes than any ot her
rel ative. Catherine Brossard, M. Rhodes’ aunt, lived with Ms.
Vai |l es and knew much nore about M. Rhodes’ upbringing, but
Swi sher never spoke to her. Dr. Taylor relied on Swi sher to
tell himwhat to review and who to contact. Sw sher did not
know who to contact because he had spoken with no one. At
resentencing, M. Rhodes conplained that Swi sher failed to

uncover mtigating evidence:
THE DEFENDANT: Your Honor, until yesterday, | didn't
real ly have any, you know, any reason to nmake this
claim but M. Sw sher has attenpted to produce before
the jury a statenent that | have been physically,
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sexually and nentally abused as a child. M. Sw sher
has absol utely no docunents whatsoever to substantiate
this claim The docunents do exist. And by M.

Swi sher's own -- you know, his own fault, he has never
attenpted to secure these docunents. There's
docunents that exist in the Sonoma County Juvenile
Departnment, docunents that exist in the -- you know,
in the orphanage, Child Wl fare Departnent docunents

t hroughout the entire California juvenile system You
know, and if M. Swi sher has it, |'ve never seen it
because he never showed it to ne.

(R'S. 1009-10).

| nstead of asking for a continuance to obtain mtigation
W t nesses, Swi sher asked for an in-camera hearing. The |ower
court then forced M. Rhodes to choose two mitigation wtnesses
he wanted and the court would order the State to present those
Wi t nesses.

Resent enci ng counsel’s failures resulted in a conflict of
interest with his client. Resentencing counsel felt his client
was setting himup. He denied that M. Rhodes had ever given
himthe nanes of M. Betterley or his brother, Janes. But, M.
Rhodes’ records in Sw sher’s possession contained the names and
addresses of famly nenbers and M. Betterley. Resentencing
counsel failed to recognize that it was not M. Rhodes’
responsibility to investigate and defend hinsel f. M.
Rhodes did the only thing he knew to do when w tnesses were not
subpoenaed in his defense--he nade it known to the court. M.
Rhodes knew what his original attorney had done 1985. Andringa
testified that in 1985 M. Rhodes was cooperative and had no
probl enms giving himinformtion about his background. Even

Swi sher admtted he had no problens with M. Rhodes until the
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resent enci ng began.

An abundance of information was avail abl e had resentencing
counsel |ooked for it. At the evidentiary hearing, M. Rhodes
presented the testinony of famly nmenbers, a nurse from Napa
State Hospital, investigators and nental health experts who had
t he i ndependent information Dr. Tayl or wanted but did not get.
By the tine of M. Rhodes’ 2002 evidentiary hearing, nany
W tnesses had died, but were alive in 1991 at the tinme of
resent enci ng.

The lower court denied relief on this claim stating that
Swi sher’s decision not to contact mtigation wtnesses was
tactical and that strategic decisions did not constitute
i neffective assistance of counsel (PC-R 1015).

Even though the witness’ nanes appeared in M. Rhodes’
nmedi cal , prison records and trial counsel’s previous file, the
trial court put the responsibility for his defense on M.
Rhodes. The |lower court found it “sinply not reasonable” for an
attorney to attenpt to ascertain the identity and rel ationship
of every person in M. Rhodes’ records (PC-R 1017).

The | ower court found that M. Rhodes was not prejudiced by
his failures because the 1992 jury already heard evi dence of M.
Rhodes’ chil dhood (PG R 1018) and additional w tnesses were
merely cunul ative (PGR 1019).

Contrary to the court’s order, the resentencing jury did
not hear all of the mtigation that was available. The jury
only heard fromDr. Taylor and Janes Rhodes, Richard Jr.’s

younger brother who had very little contact with him Janes had
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no recollection of his parents. He did not know they were

di vorced (RS. 962-63). He did not know where the children had
been abandoned or how | ong he had lived with his brothers before
they were sent to foster hones (RS. 962-63). He was unaware of
any nol estation, but then said Richard Jr. had told himhe was
abused, but he did not know by whom (RS. 961; 964-65). The | ast
time he had seen Richard Jr. was in 1970 for a “coupl e of

mont hs.” (RS. 967).

Janmes’ testinony was contradi ctory and outright false when
he testified that Richard Jr. had hung his younger br other,
Kenny, over a bridge (RS. 966). It was |later reveal ed by Kenny
Rhodes in post-conviction testinony that it was Janmes who had
hung hi mover a bridge, not Richard Jr. (PC-R 1090). Had
counsel prepared and investigated his case, he would have known
that a wealth of mtigation existed, but he sinply failed to
investigate it.

During the 1992 resentencing, the |Iower court held an in
camera hearing in which the deficiencies of counsel’s
preparati on were abundantly clear. M. Rhodes and M. Sw sher
devel oped a conflict of interest because M. Sw sher had not
contacted any witnesses with the exception of Dr. Taylor
(RS. 1220, 1222).

During the February 11, 1992 in canera hearing, M.
Sw sher said that he intended to focus on M. Rhodes’s chil dhood
and expl ai ned that he had not contacted the prison mnistries
because he did not want the jury to know M. Rhodes had been on

death row (RS. 1208). Swi sher said that he did not want to cal
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M. Betterly whom M. Rhodes assuned would testify about the
anount of drugs he was given at Napa State Hospital because
Swi sher “didn’t know if he could find him (RS. 1217, 1218).

Swi sher acknow edged that M. Rhodes had given him wtness
addresses (RS. 1211). He also admtted that he was “neglectful”
and made a “bad judgnment call” in failing to find and interview
W tnesses (RS. 1210, 1218, 1228 ). Swisher said that M. Rhodes
was “throw ng up roadbl ocks” so the case would conme back and
that M. Rhodes could not do nore to help himthan give him
nanmes and states where the witnesses lived (R 1228).

The |l ower court told M. Rhodes that he had pl aced Sw sher
inavery difficult position (RS. 1231). W thout know ng what
the other w tnesses would say, both Swi sher and the | ower court
had M. Rhodes agree to call only two wi tnesses (RS. 1236-38).

Swi sher was appointed to represent M. Rhodes on July 22,
1991 (PG R 1349). He retrieved “nost” of the background
materials on M. Rhodes from M. Denhardt on July 26, 1991. On
August 10, 1991, he reviewed volunes 1-7 of M. Rhodes’s trial
transcri pts. Swi sher assuned he had reviewed other files after
that date. But Swisher’s bill shows that he reviewed nedical
records provided by the State Attorney’s Ofice for the first
time on January 27, 1992 (PC-R Supp 2, Def. Ex. 6 p. 19). He
did not finish reading the transcripts of the original trial
until January 26, 1992 (PG R Supp. 2, Def. Ex. 6, pg. 19).
Trial began | ess than two weeks later on February 12, 1992 (RS.
508) .

In the five nonths before M. Rhodes’s resentencing,
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Swi sher filed no notions challenging the aggravati ng

ci rcunstances, the constitutionality of the jury instructions,
or the death penalty. He did not hire or request an

i nvestigator (PG R 1358).

Swi sher prepared for the resentencing by talking to the
client, reading the records, speaking with Dr. Taylor and trying
to speak with Mary Vailes, M. Rhodes’ s grandnother (PC-R Supp.
2, p. 19). Sw sher “imgined” that he spoke with the state’s
expert, Dr. Merin or read his testinony fromthe first trial
but his bill reflects no such neeting (PGR Supp. 2, p. 19).

Swi sher did not recall speaking with any doctors listed in
M. Rhodes’s vol um nous nedi cal records. He did not recal
asking Dr. Taylor to speak with any of M. Rhodes’s previous
treating physicians, except Dr. Afield who testified at the
first trial. Swi sher gave Dr. Taylor the testinony of Dr.
Afield fromthe first trial, but did not recall asking himto
contact Dr. Afield or any other expert (PC-R 1365-66). Sw sher
could not recall speaking with Ms. Vailes, but Dr. Taylor did
(PG R 1366).

Despite the extensive records provided by the State,

Swi sher did not speak with any other famly menbers, friends,
doctors, or nurses about M. Rhodes’s background (PG R 1367),
even though his theory of defense was statutory nental health
mtigation. He intended to prove his case solely through Dr.
Tayl or and the cross-exam nation of Dr. Merin (PGR 1367). The
pivotal witness was to be Dr. Taylor. But Dr. Taylor’s |ack of

preparation and i ndependent corroboration was obvi ous on cross-
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exam nation. The State repeatedly asked Dr. Taylor if he had
any i ndependent corroboration of the sexual abuse, poverty and
general famly history he had taken from M. Rhodes (RS. 1028-
1030). He did not. The State questioned Dr. Taylor about M.
Rhodes’ s statenments purportedly given to Detective Porter and to
cell mates which rebutted Dr. Taylor’s finding that M. Rhodes
had no nenory of the offense. But Sw sher had not given Dr.
Tayl or those statenents. As a consequence, he did not know M.
Rhodes had given statenents (RS. 1031, 1032-34). Dr. Taylor
was severely inpeached by his |lack of know edge of the facts of
the case, and his inability to support his conclusions with

i ndependent evidence. He was inpeached about the fact that he
had received no new information after he conpl eted his Decenber
23, 1991 report (RS. 1028). As a result, even though the | ower
court found “some” nental health mtigation, the court found Dr.
Taylor’s testinony to be “conjecture” and gave the mtigation
little weight.

After the avail able independent mtigation was presented at
the evidentiary hearings in 2001-2002, the |lower court attenpted
to aneliorate its earlier findings by saying that nore
mtigation woul d have been “nerely cunulative.” This is sinply
unt r ue.

Had Swi sher done a cursory review of the records that he
possessed, he would have found fam |y nenbers, doctors and
nurses who treated M. Rhodes or had personal know edge of his
upbringing. Wthout an explanation as to what mtigation was

supposed to be, M. Rhodes was forced to choose two mtigation
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W t nesses. \ Swi sher’s felt he was being “set up” by M.
Rhodes because he had w thheld the nanmes of people he wanted
contacted until the day of the trial (PC-R 1377). But, the
record belies that fact.

Had Sw sher reviewed M. Rhodes’s records, he woul d have
found the nanmes and the addresses of famly nenbers, doctors and
nur ses. Fam |y nenber nanes and | ocations were listed in a
t wo- page report on fam |y background in the Oregon State Prison
records. In another report, M. Betterley's unlisted phone
nunber was listed (PGR Supp. 2, Def. Ex. 10, pg. 23).

Contrary to Swisher’s interpretation of the law, it is not
the nentally-ill client who is the “captain of the ship” when it

conmes to investigating and preparing a defense. Cf. Wshi ngton

V. Smith, 219 F. 3d 620, 631 (7'" Gir. 2000)[“telling a client,
who is in custody awaiting trial, to produce his own w tnesses
falls painfully short of conducting a reasonabl e investigation,
especially given that the witnesses do not have a tel ephone.

Per haps Washi ngt on coul d have di spatched a pigeon fromhis
prison cell with a nmessage for the Browns, but short of this, it
is wholly unreasonable for a lawer to instruct his incarcerated
client to get in touch with people who don’t have a phone”].

Dr. Taylor said that he and Swi sher agreed that he would
not render an opinion on M. Rhodes’s state of mnd at the tine
of the of fense because M. Rhodes said that he did not renmenber
the crinme. Dr. Taylor asked for collateral materials from
Swi sher, but they were never provided. Dr. Taylor was directed

by Swi sher not to consider statements purportedly nmade by M.
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Rhodes to the police (PC-R 1409-12). Yet, Dr. Tayl or opined
that M. Rhodes was under duress at the tinme of the offense.
Swi sher withheld the very docunents fromDr. Taylor that could
have fortified himfrom devastating cross exam nation by the
State (PC-R 1413).

When provided with these statenents and ot her information,
Dr. Tayl or changed his opinion and could not say M. Rhodes was
under duress at the tinme of the crine (PGR 1413). Dr. Taylor
testified that the information woul d have been hel pful before he
saw M. Rhodes because he coul d have questioned hi m about those
statenments. Had he been provided with this information, he
woul d have been able to respond to the State’s cross exam nati on
(PG R 1423) .

Dr. Taylor identified bills for his work on the case. One
showed a one-hour consultation with Swi sher after Dr. Tayl or saw
M. Rhodes for the first tinme. A second bill showed a one-hour
consultation with Swi sher on February 13, 1992, the day before
Dr. Taylor testified. Dr. Taylor had a hal f- hour conversati on
with M. Rhodes’ grandnother, but that call was not reflected on
Dr. Taylor’s bill (PGR Supp. 2, pg. 21). Sw sher’s
preparation of Dr. Taylor lasted two hours. (PC-R Supp. 2, pg.
19) .

The extent of Dr. Taylor’s independent information about
M . Rhodes’s fam |y background cane from Mary Vail es. However,
Dr. Taylor admitted that Mary Vailes, though she was M.
Rhodes’ s grandnot her, spent very little tinme with R chard, Jr.

as he was growing up (PGR 1422). She could only corroborate a
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portion of the famly history (PCGR 1406). Dr. Tayl or
testified that he was given the name of Catherine Broussard, M.
Rhodes’ s aunt, by Ms. Vailes (PC-R 1406; 1422). But M.
Broussard was not hone when Dr. Taylor called Ms. Vailes, and he
did not place another call or |eave a nessage for her to cal

hi m

Despite Swisher’s insistence that M. Rhodes had been
“setting himup,” it was obvious that M. Rhodes had given him
at | east two nanes (Ms. Vailes and Ms. Broussard) because Dr.
Tayl or had them (PG R 1406; 1422). M. Sw sher also admtted
that M. Rhodes gave himthe names of his two step-brothers in
the Marines, but he did not contact themeither (PC-R 1397;
1399) .

Had Swi sher or Dr. Taylor nmade a another phone call, they
woul d have found Catherine Broussard, Richard Jr.’s aunt. M.
Broussard is now dead, but was alive at the tinme of trial in
1992. Dorothy Ballew, an investigator, testified that she
interviewed Ms. Broussard in 1995 or 1996 when Ms. Broussard was
in her eighties (PGR 1281). M. Brossard described Richard
Jr.’s nother, Bessie, as an alcoholic with a low 1 Q She
bel i eved Bessie was retarded, and who drank al cohol during her
pregnancy with all of the children, including Richard, Jr., who
was the first born (PC-R 1285). M. Broussard described her
brother, Richard, Sr. as a pedophile who had been in prison in
San Quentin and el sewhere in California and Arizona (PCR
1285). She said he was also a mgrant farmworker (PG R 1285).

Ms. Brossard witnessed the extrene deprivation that Rhodes
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chil dren experienced, and al so the physical and sexual abuse of
Richard, Jr. She called child protective services in Sonoma
when Ms. Broussard realized that Richard Sr. had chai ned
Richard, Jr. with a dog chain and was feedi ng hi mdog food out
of a bow (PG R 1286). Richard Jr was 5 or 6

Ms. Broussard knew that the children were abandoned in a
home in Sonoma County and she reported it to the child welfare
services. M. Broussard received a letter fromRichard Jr.’s
not her inform ng her that she had left the children and that no
one was going to be caring for them (PC-R 1286). M.
Broussard did not intervene because she feared her brother, who
she described as an abusive al coholic who was on drugs nost of
the tine. She tried to keep an eye on the famly and reported
incidents to protective services (PGR 1286). Even if defense
counsel chose not to call this witness, he still could have
asked Dr. Taylor to speak with her, as he had done with M.
Vailes. Instead, this valuable information was ignored.
Contrary to the lower court’s order, the resentencing jury did
not know the extent of M. Rhodes’ abuse and this infornmation
was not cunul ati ve.

Eil een Meis also had first-hand informati on about Richard
Jr. She knew that he had been sexually abused. She experienced
t he abuse and with her own daughter. M. Rhodes, Sr. was a
convi cted pedophile, but the resentencing jury never knew t hat
fact.

The resentencing jury also never knew that Richard Sr. hit

Richard, Jr. with a closed fist, that he had |lived in a hay pod
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inthe mddle of a field, or that he had not been taught to use
silverware. Sinply saying that M. Rhodes had been abandoned as
a child is not the sane as the jury hearing the magni tude of the
abuse from soneone who witnessed it, as Ms. Mis did.

The jury never heard from Lorraine Arnmstrong, a nurse at
the children’s unit at Napa State Hospital and a friend of
Cat herine Broussard, who testified about her attenpts to | ook
out for Richard, Jr. while he was in her unit. M. Arnstrong’ s
testinmony at the evidentiary hearing was conpelling. She was
available to testify at the evidentiary hearing and woul d have
done so in 1992, but no defense attorney or investigator had
asked.

Had counsel sought her out, he would have | earned of her
efforts to I ook out for R chard, Jr. and her taking himhone on
hol i days because he was al one. She saw himas a young boy who
woul d do anything the other kids asked himto do to be accepted,
and sonetines he would get into trouble for it.

She knew he was di agnosed a schi zophreni ¢ and had been
prescri bed Thorazine. She renenbered that Richard Jr. worked in
a coffin factory with the nentally retarded patients.

Ms. Arnstrong read a letter into the record from Cat heri ne
Broussard thanking her for her efforts with Richard Jr. and
speaking of the lone visit made by Richard Sr. to his son at
Napa State Hospital (PC-R 1128). She would have testified at
Ri chard Jr.’s resentenci ng had she been asked.

Kenny Rhodes, Richard, Jr.’s younger brother, testified

about being raised by Richard Sr. and bei ng sexual |y abused by
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him Al though Kenny did not have a nenory of his ol der brother,
he vividly recounted what it felt like to be sexually abused by
his pedophile father. He testified about his anger and his
inability to control it. He testified about the good fortune he
had in having a good foster famly. Even though Kenny has been
convicted of crimes and is continually unenpl oyed, he credits
his foster father for saving his |life (PGR 1058-1080). Kenny
al so spoke with Dr. Faye Sultan about his experiences and
testified that he woul d have come forward and testified on his
brot her’s behal f had he been contacted by defense attorneys at
the time of trial

Had any of these w tnesses been contacted, M. Rhodes woul d
have had a conpelling mtigation case at resentencing. Defense
counsel’s failure to investigate this information was deficient
performance and rendered Dr. Taylor’s evaluation and testinony

deficient under Ake v. Cklahonm, 470 U S. 68 (1985). Even if

M. Swi sher did not want these witnesses to testify, he could
have provided the nanmes to Dr. Taylor, just as post-conviction
counsel did with Dr. Faye Sultan

For exanple, Dr. Sultan spoke with Don Betterly. She found
t hat he corroborated that M. Rhodes had been abused and
nmedi cated at Napa State Hospital but she also | earned that M.
Betterly was “intimate” with M. Rhodes and brought him hone
after he was rel eased from Napa State Hospital (PC-R 1470-
1473) .

M. Betterly described the “wet sheet treatnent” M. Rhodes

had been subjected to as a boy and that it was a usual
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occurrence for the weakest boy to performoral sex on the
t oughest boy in the unit (PCR 1470). No other w tness had
that information, and it corroborated Dr. Tayl or
Yet, Swisher testified that he spoke to M. Betterly and
did not want to call him He feared M. Betterly’ s negative
description of M. Rhodes as mani pul ative and a liar, but that
i nformati on had al ready cone out through multiple | aw
enforcenment witnesses. This “strategic” decision could not have
been reasonabl e because the nmitigating value of the testinony
out wei ghed any negative facts that were already before the jury.
Contrary to the State’s contention that it was sufficient
for Swi sher to put Dr. Taylor on the stand to nention famly

background, Dr. Sultan enphasi zed:
... What didn’'t happen was a real in depth

expl oration of what that [sexual abuse] m ght be, or
corroboration fromother famly nenbers about their
know edge of it. In this case the famly nenbers
actual ly knew a good bit nore about the physical abuse
of these children, neglect of the children than I’'m
accustonmed to having corroboration for, so there was
really quite a lot of information avail abl e.

(PG R 1521).
Thi s i ndependent information goes to the weight of the

evi dence presented. Wllians v. Taylor, 120 S. . 1495 (2000).

Under Ake, M. Rhodes was entitled to effective assistance
of his nmental health expert. Dr. Taylor’s two-hour discussion
with M. Rhodes and his one-hour conference with Sw sher was
woef ul Iy i nadequate when viewed in |ight of the nmassive anpunt

of available information. Dr. Taylor relied primarily on M.
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Rhodes’ s self report for his background information and was
severely inpeached because of it. He was inpeached because the
State tried to prove that M. Rhodes was a mani pul ator and a
pat hol ogical liar. That being the case, it was even nore

i mportant for the defense to obtain and present independent
proof from M. Rhodes’s background as to why he was that way.
The nere nention that abuse nmay have happened based on self
report is not an adequate nental health evaluation. See, Ake v.

&l ahoma, 470 U. S. 68 (1985); cf. WIllians v. Taylor, 120 S. Ct.

1495 (2000).

Dr. Sultan conducted a thorough exam nation of M. Rhodes.
She interviewed Kenny Rhodes, Richard Rhodes Jr’'s w fe, Rebecca,
Hel en Greco, Mary Vailes and Don Betterley. Dr. Sultan
i nterviewed by tel ephone Eileen Meis and Lorrai ne Arnstrong(PG
R 1442). She read docunents that had been provided to Dr.
Tayl or and revi ewed i ndependent evi dence of M. Rhodes’s
backgr ound.

What Dr. Sultan found nost conpelling was in the Oregon
State records. It showed that in 1963, an EEG had been perforned
on M. Rhodes when he was in the 39 or 4'" grade, and showed
possi bl e organi c brain danage with convul sive seizures. The
records said M. Rhodes was “unable to control his behavior.”

In those records, Don Betterly described hinself as M. Rhodes’
foster parent. M. Betterly described R chard Rhodes as a

pat hol ogical liar with an unusual sex drive and that M. Rhodes
lived with himfor several nonths after his discharge from Napa

State Hospital (PC-R 1447). The records also chronicled a | ong
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list of behavioral problens before the age of ten. Dr. Sultan
said the significance of this kind of behavior at such an early
age was an indication of an extraordinary enotional disturbance
that was “quite far fromthe normof even a mldly disturbed
boy of that age and are indications of very serious early abuse
in his own life.”

Dr. Sultan found that sex play with other children at the
age of 8 was an indication that M. Rhodes suffered from sexua
abuse and the trauma he lived through. Dr. Sultan said it was
clear fromthe records that M. Rhodes was given heavy doses of
anti psychotic nedication—-Melaril and Trilafon--for the entire
duration of his hospitalization and that he was consi dered
psychotic (PG R 1452). These behaviors were recorded when M.
Rhodes was between 11 to 18 years of age. Dr. Sultan saw no
reference to psychotherapy, or that M. Rhodes participated in
treatment programs. She only saw that he was nedi cated and
wor ked for the hospital (PC-R 1451).

Dr. Sultan expl ai ned those differences were a product of
the times when the categories for nmental illness, such as
schi zophrenia, were not as specific as they are today. Once
M. Rhodes was returned to a structured environnment, his
t hi nki ng becane “nore clear” over tine. He needed |ess
nmedi cati on and was nore frequently described as anti-social, but
al so described as disturbed or depressed. M. Rhodes’s self-
destructive behaviors continued, which indicated that nental
illness was still present. Dr. Sultan testified that when M.

Rhodes was on the street he faced stress and dilemms of life
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that he was not equi pped to handl e because he had lived in
institutions all of his Iife. Wen stress increased,
psychiatric synptons increased (PGR 1478-79). The jury was
never told this information.

Dr. Sultan found a “surprising degree” of corroboration.
Ri chard Rhodes Sr. was a convicted pedophile and was a nental ly
di sordered sex offender and declared untreatable. He went to
prison in the early 1960s for his behavior. (PC-R 1440). Dr.
Sultan said that current research into child abuse shows that it
produces changes in brain structure and that an abused child's
brain physically | ooks different. These brain changes are not
changeabl e and can produce abnornmal brain wave function as was
shown in M. Rhodes Jr.’s abnormal EEG (PC-R 1477). Dr. Sultan
did not see any records that indicated that M. Rhodes was
treated for sexual abuse.

Dr. Sultan’s interview with Kenny Rhodes al so corroborated
t hat sexual abuse occurred in the home. He described to Dr.
Sultan the rapes by his biological father and descri bed several
instances where his father invited drunken friends to their hone
who also raped him M. Rhodes said his father threatened to
kill himon several occasions and one tinme drove down the wong
side of the road telling himhe was going to kill Kenny. Kenny
descri bed seeing his brother James having sex with his nother,
Bessie, and with his half-sister, Jackie. He witnessed his
father having sex with his step-sister, Sherry. She was the
victimin the case for which M. Rhodes, Sr. was convicted and

sent to prison.

76



Dr. Sultan found the children’s living conditions as
described by Eileen Meis and Helen Greco to be significant. M.
Greco found the children were not well cared for, were unkenpt
and did not use silverware when they ate. Dr. Sultan was aware
that nmuch of Ms. Geco’s informati on cane from Cat herine
Broussard who had contact with Lorraine Arnmstrong at Napa State
Hospi tal . Dr. Sultan was also told that Richard Rhodes, Jr.’s
job at the hospital was to build caskets and that he was a very
sad and institutionalized person (PGR 1469).

Eileen Meis confirnmed nmuch of the sexual abuse stories
given by Kenny and Richard, Jr. She described Richard, Sr. as
“sexual |y perverted” and that he had touched her inappropriately
after she had married his brother. She also described that her
daughter, Cheryl, had been nolested by Richard Sr., but she had
not known that fact until Cheryl was a grown woman.

Dr. Sultan concluded that at his resentencing in 1992, M.
Rhodes suffered froma personality disorder not otherw se
specified. She found that M. Rhodes had characteristics of
anti -social personality disorder, narcissistic personality
di sorder, border |ine personality disorder and paranoid
personal ity disorder, but did not fit one specific diagnhosis
(PG R 1475-1478). She found a cognitive disorder as was borne
out by the references to organicity and the abnormal EEG in the
records. Dr. Sultan found M. Rhodes suffered from post-
traumatic stress disorder, flashbacks and vivid nenories of
torture he was subjected to, and a depressive disorder which was

borne out in self destructive and suicidal tendencies outlined
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in the institutional docunents (PG R 1476). She found no
indication in the records or in her interviews that M. Rhodes’s
condition has inproved (PG R 1477).%

Dr. Sultan said M. Rhodes was nentally ill in 1982 and
1992 because his synptons exi sted | ong before he knew how to
fake them She said he conmtted the crine under the influence
of an extrene nental or enotional disturbance, and he coul d not
conform his conduct to the requirenents of the law at the tine
of the crine. Had M. Rhodes’ nental health expert
conducted a fraction of what Dr. Sultan did, the jury would have
been able to give M. Rhodes’ nental health mtigation defense
nore wei ght because it was sinply nore credible.® Mich of Dr.
Sultan’s opinion rested on records that Swi sher and Dr. Tayl or
had not read or ignored. Had this el enentary preparation been
done, Dr. Taylor’s testinony woul d have been able to w thstand
i npeachnent by the State. That is why M. Rhodes becane upset

during the resentenci ng because, contrary to Swi sher’s belief,

%\WWhen asked about the di screpancy anong doctor’s opi hions that
M . Rhodes was schi zophrenic, Dr. Sultan explained that severa
doctors had seen different synptons during different periods in
his life. To sonme extent, the definition of schizophrenia used
at the tinme was too broad, but she insisted that “everyone who
sees him and he sees a |ot of doctors, talks about the fact

that he has a thought disorder.” In the records she revi ewed,
she found indications that M. Rhodes heard voi ces when he was 8
or 9 years old and he was too young to nmake up. It was not

until M. Rhodes becane ol der that he becane nore manipul ative
(PG R 1478-79).

°This is significant in that during deliberations, the jury sent
a question to the judge as to whether they could sentence M.
Rhodes to 99 years plus one. Wen they |learned that they could
not, the jury came back 10-2 for death (RS. 1177-79).
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it was defense counsel’s responsibility to investigate and

prepare his defense, not M. Rhodes. See, Ronpilla v. Beard,

545 U.S. 374 (2005).

The State’s only rebuttal evidence to the nental health
mtigation was Dr. Sydney Merin. 1In 1992, the State called
Merin and, despite a court order allowing himto see M. Rhodes,
he did not. He testified again in 2002, w thout ever seeing M.
Rhodes. Merin never spoke with a single doctor. The sumtotal
of Merin' s “work” was observing M. Rhodes in court in 1992.
Merin testified at this proceedi ng over defense objection.

Merin said M. Rhodes was not “substantially” inpaired. He
saw no post-traumatic stress disorder or nood disorder. M.
Rhodes m ght have been depressed, but not enough to be
medi cated. Instead, M. Rhodes was sinply “wal king around with
alittle bit of a black cloud over [his] head.” (PC-R 1541).1
When asked his opinion as to whether M. Rhodes suffered froma
personality disorder, Merin said he was not “diagnosing,” but
then proceeded to give his diagnosis--that M. Rhodes did not
have a paranoid personality disorder, but “could see” anti -
soci al and border line personality disorder and narcissistic
personality disorder (PGR 1541). He gave no explanation for
t hese opi ni ons.

On cross-exam nation, Merin said it was not unethical for

himto testify without seeing the client because he was not

Merin did not nmention the numerous suicide attenpts listed in
M. Rhodes’ Oregon State Prison and ot her nedical records.
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rendering a diagnosis. He had not spoken with any w tnesses or
doctors. He admitted that the only records he revi ewed before
testifying was that of Dr. Taylor, his own 1992 testinony, and
Dr. Sultan’s report. Merin did not knowif M. Rhodes coul d
read or wite. Merin suggested that M. Rhodes shoul d have
| earned a value systemfromthe tinme “he got up on his hind | egs
and started to nove around.” Yet, he could not say where or
from whom M. Rhodes was to have | earned this value system

Merin assuned that Napa State Hospital had rules that woul d
teach M. Rhodes right fromwong. He did not believe that a
person’s val ue system was based on “whether or not you ve been
chained to a dog house.” It was clear fromMerin' s testinony
t hat he was unaware of how | ong M. Rhodes had been in
institutions. He thought M. Rhodes entered the institution at
age 12 and got out at age 18. Although Merin could point to
nothing in the record that supported his position, he said M.
Rhodes was nerely a hyperactive child who m sbehaved and t hat
doctors had m sdi agnosed hi mas schi zophrenic just to get him
into the hospital. Merin admtted he could not confirmthis nor
anything else. His testinony was usel ess.
The Law-Deficient Performance

Swi sher believed that M. Rhodes was the “captain of the
ship.” But, the captain of the ship had been di agnosed as
psychotic, schizophrenic, and depressed with a nyriad of
personal ity and behavioral disorders. Sw sher was unaware t hat
counsel cannot blindly follow the commands of a client.

Even when a capital defendant’s famly nmenbers and the
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def endant have suggested that no mitigating evidence is

avail able, his lawer is required to make reasonable efforts to
obtain and review material that counsel knows the prosecution
will probably rely on as evidence of aggravation at the

sentenci ng phase of trial. Ronpilla v. Beard, 545 U S. 374

(2005). In Ronpilla, the defense failed to review a court file
of a prior conviction that they knew was going to be used as an
aggravating circunstance at trial. This was found to be
deficient performance and prejudicial, despite the fact that the
attorneys presented mtigation evidence fromfive famly nenbers
who testified that the jury should have nercy, that he was

i nnocent and that his 14-year-old son |l oved his father and woul d
visit himin prison.

Swi sher’s obligation was critical. The State was going to
present violent prior offenses as aggravating circunstances in
the case. Instead of contacting the witnesses who could put the
prior offenses in context, Swi sher blamed M. Rhodes for his
om ssi on. Swi sher admitted he had Ms. Vailes’ phone nunber
and the nanes of two step-brothers in the Marines, but he never
spoke with any of them M. Rhodes clained he gave a |ist of
Wi tnesses to Sw sher, but Swi sher gave contradictory testinony
as to whether he received the list. Sw sher could not renenber
if he had a list of famly nenbers fromAndringa s trial file,
yet Andringa had no problemfinding witnesses or gaining M.
Rhodes’ cooperation. No reasonable attorney woul d have
conducted a death penalty case without contacting famly

menbers, or doctors listed in the nedical records when a
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def endant had such an extensive nental health history. Wgqggins
V. Smith, 539 U S. 510(2003).

Swi sher had no excuse for why he did not provide adequate
docunentation to Dr. Taylor, especially when Dr. Taylor was to
be the only witness he intended to call. A crimnal defendant
has a right to an adequat e and professional conducted nental

heal th evaluation. Ake v. lahoma, 470 U.S. 68 (1985). The

doctor made findings and conclusions that were not supported by
the facts. Dr. Taylor was inpeached and his testinony had little
credibility with the jury.

Swi sher’s performance fell below the objective for
reasonabl eness. M. Rhodes’ attorney failed to present evidence
of his background that woul d have the given the jury an
alternative to death. Instead, the only mtigation wtness
besides the ill-prepared Dr. Tayl or was Janes Rhodes. He was
| ocated and transported to the resentencing by the State because
Swi sher purportedly did not know where he was. Oddly, the State
had no trouble bringing himto court and previous counsel,

Andri nga had no trouble | ocating witnesses. Ragsdale v. State,

798 So. 2d 713 (Fla. 2001); Hildw n v. Dugger, 654 So. 2d 107

(Fla. 1999).

Trial counsel had a road map fromthe State to mtigation
wi t nesses i ncl udi ng nanes, addresses and phone nunbers.
Swi sher’ s defense strategy was to avoid the death penalty by
presenting a mtigation case. Wth the exception of Dr. Tayl or,
Swi sher inexplicably did nothing to prepare his mtigation case.

The only famly menber he arranged to have Dr. Taylor speak with
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was Ms. Vailes. O all of M. Rhodes’s famly, Ms. Vailes had
so little contact with her grandson as to nake her testinony
meani ngl ess.

Strickland s prejudice standard requires show ng “a

reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceedi ngs woul d have been different.
A defendant is not required to show that counsel’s deficient
performance “[njore likely than not altered the outcone of the

case.” Strickland v. Washington, 466 U.S. 668, 693 (1984). The

Supreme Court specifically rejected that standard in favor of

showi ng a reasonabl e probability. See Kyles v. Witley, 115 S

Ct. 1555 (1995). “The question is not whether the defendant
woul d nore |ikely than not have received a different verdict
with the evidence, but whether in its absence he received a fair
trial, understood as a trial resulting in a verdict worthy of
confidence.” 1d.

In Wllians v. Taylor, 120 S. C. 1495 (2000), trial

counsel did not begin to prepare for the penalty phase until a
week before trial. Trial counsel failed to uncover extensive
records describing the client’s background. Wiile the Court said
that not all the evidence was favorable to Wllians, the failure
to introduce the vol um nous anount of material in WIIlians’
favor was not justified by a tactical decision to focus on
Wl liams’ voluntary confession. 1d. at 1515.

As in WIllians, Swi sher’s preparation for resentencing was
not done until shortly before trial. Had it not been for M.

Rhodes’ insistence and the | ower court’s intervention, no one
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ot her than Dr. Taylor would have testified. Even then, the
mtigation presented only scratched the surface of what was
guantitatively and qualitatively avail abl e.

Had Swi sher | ooked at the records provided by the State and
interviewed fam |y nenbers alone, a range of mitigation not
avai |l abl e from any other source woul d have opened up. These
| eads reveal ed evidence that M. Rhodes’ father was a convicted
pedophile; H's nother drank during her pregnancy with Richard
Jr., had a low I.Q and may have been retarded; he had organic
brai n damage; nunerous suicide attenpts; corroboration of sexua
abuse by Richard Sr., other inmates at Napa State Hospital and
Don Betterly;

evi dence of horrific physical abuse including being tied to a
dog house and nade to eat out of a dog dish at age 5 or 6;

subj ected to wet sheet treatnents at Napa State Hospital; being
hit with a closed fist by his father; living in a hay pod,
wetting his pants at age 8; not knowi ng how to eat with
utensils; forced to drink froma toilet; ate froma garbage can;
deprived of loving foster parents; raised in unsanitary filthy
cl ot hi ng; mal nouri shed; and

bui | di ng caskets at Napa Hospital with nmentally retarded
patients.

Li ke Ronpilla, this evidence woul d have reveal ed a
mtigation case bearing no relation to the “few naked pl eas of
mercy actually put before the jury.” The undi scovered
mtigation mght well have influenced the jury’s appraisal of

M. Rhodes’ culpability. Wggins v. Smith, supra. The
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i kelihood of a different result had the evidence been presented
is sufficient to underm ne confidence in the outcone.

[11-THE LOAER COURT ERRED I N FAI LI NG TO ALLOW MR RHODES TO
CHALLENGE THE STATE' S DNA EVI DENCE.

Before the close of the evidentiary hearings in May 29,
2002, M. Rhodes filed a Motion for DNA Testing pursuant to Fla.
R Cim P. 3.853 and a notion to establish the condition of
forensic evidence and chain of custody (PC-R 701-702; 703-709).
The notions were granted on July 19, 2002 (PC-R 770). The
evi dence was sent to FDLE. An FDLE report on the DNA results was
not provided to the defense until January 27, 2003 and the full
file was not disclosed until March 11, 2003 (PC-R 1008).

M. Rhodes filed a notion to depose the State’s DNA expert
on July 7, 2003 (PG R 1008), but the request was denied. None
of the DNA results or procedures have been tested in open court
or admtted into evidence for this appeal. As of this date, M.
Rhodes has been unable to challenge the State’s results, and the
State has control and unlimted access to the results, the
sanpl es and the FDLE expert. M. Rhodes does not. This is a
deni al of due process and was not anticipated under Fla. R
Crim P. 3.853.

The | ower court did not deny M. Rhodes’ notion for post-
conviction relief until Novenber 12, 2003 (PC-R 1033-1035).
There was adequate tinme for a deposition and a challenge to the
DNA testing. Even though the defense was forecl osed from
di scovery pursuant to Rule 3.853, the lower court cited to the

results in its order denying relief (PGR 1022). This was
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i mproper as the results were inconclusive and never chall enged
or entered into evidence. M. Rhodes is entitled to due process
and should be all owed discovery on this evidence. See, Fla. R
Crim P. 3.853.

| V-- THE LONER COURT ERRED | N SUMVARI LY DENYI NG VARI QUS CLAI V5

A Rule 3.850 novant is entitled to present evidence in
support of his constitutional clains. These factual allegations
“must” be accepted as true. Lightbourne v. Dugger, 549 So. 2d
1364, 1365 (Fla. 1989). 1In 3.850, a defendant is entitled to an
evidentiary hearing unless the notion and record concl usively
show that the defendant is entitled to no relief. Gaskin v.
State, 737 So. 2d 509, 516 (Fla. 1999). Accord Patton v. State,
784 So. 2d 380, 386 (Fla. 2000); Arbelaez v. State, 775 So. 2d
909, 914-15 (Fla. 2000). A. Ineffective Assistance of
Resent enci ng Counsel —Jai | house | nformants

M. Rhodes alleged in his notion that his resentencing
counsel was ineffective for failing to adequately chall enge the
trial testinmony of three jailhouse informants. He did not
investigate their failure to appear at the penalty phase. Three
i nmates, Edward Cottrell, Harvey Dureanseau and M chael All en,
acting as State agents purportedly elicited statenents from M.
Rhodes when he was in Pinellas and Ctrus County jails. Trial
counsel noved to suppress the testinony of Edward Cottrell (R
164). The trial court denied this notion, and Cottrel
testified for the State (R 982, 2027). Cf. Mranda v. Arizona,

384 U. S. 436 (1966). The State knew that M. Rhodes was

represented by counsel. See, Massiah v. United States, 377 U.S.

201 (1964); United States v. Henry, 447 U. S. 264, 274 (1980).

Harvey Duranseau and M. Rhodes shared a cell in the Gtrus

County Jail (R 1834). At the tinme, M. Duranseau conmunicated
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Wi th detectives about the case against M. Rhodes. During
cross-exam nati on, Duranseau acknow edged his prior statenents
agai nst M. Rhodes were coerced (R 1851, 1853). When

guesti oned about the coercion, he changed his story and said he
was not coerced (R 1859). Swi sher never spoke with M.

Dur anseau.

Edward Cottrell was a trustee and becanme friendly with M.
Rhodes (R 2031). Jail Oficers arranged a neeting for Cottrel
with Detective Porter (R 2838, 2839). Cottrell expected
sonething in return for testifying against M. Rhodes (R 229-
30). He knew his sentencing depended on his trial testinony
and his sentencing was del ayed until he testified in M. Rhodes’
trial. Cottrell entered a guilty plea in Cctober, 1984 (R
2842). In July, 1985, he testified at M. Rhodes' trial.
Detective Porter admtted to making veiled prom ses to Cottrel
(R 2855) and admitted to using Cottrell as a State agent. This
is a Massiah violation.

Andringa objected to the testinony of informant M chael
Al l en, but was overruled (R 2087-88). 1In 1984, Allen was
serving a life sentence in the Marion Correctional Institution
on a robbery charge (R 2078). Allen was in the Pinellas County
Jail on Septenber 19, 1984, which was nearly three nonths after
M. Rhodes was indicted (R 2086). Pinellas County detectives
spoke to everyone in M. Rhodes’ cell block (R 2086) and nade
an open offer to anyone in the cell block who wanted to nake a
deal with the State (R 2086-87). 1In exchange for his

testinmony, Allen expected to receive a letter of recognition
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froma prosecutor stating that Allen assisted in the case (R
2078). The effect of the letter was for Allen to be paroled
early (R 2078).

O her than testinony by three confessed snitches, the State
had no physical evidence directly linking M. Rhodes to the
victims death. Trial counsel failed to adequately challenge
t hese snitches and allowed their trial testinony to be read into
the record. He did not interview the jailhouse informants or
guestion themregarding the deals they received. Unlike the
original trial by the tinme of the resentencing, the deals were
| ong over. Swi sher should have known that the Pinellas County
Sheriff’s Ofice and State Attorneys were notorious for using
jailhouse informants in death penalty cases. Swi sher failed to
speak to the informants, who were incarcerated and easy to find.
He never asked about the benefits they received for their
testi mony. When Andringa cross exam ned them about their deals,
they were not yet final. By the tinme of the resentencing,

Swi sher could have | earned what deals had been nade. He did not.
| nst ead, Swi sher “acquiesced” to the State s hearsay

reading of the snitches’ testinony in the record. This Court

recogni zed that Swisher’s failure to properly object waived the

claimin M. Rhodes’ direct appeal. Rhodes v. State, 638 So. 2d

920 (Fla. 1994). This was ineffective assistance of counsel.
The witnesses’ testinony violated Rule 4-3.4(b) Florida Rules of
Pr of essi onal Conduct, which prohibit offering inducenents to

Wi tnesses in exchange for testinony. The deal s rendered the

snitches’ testinmony unconstitutional. The record does not
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conclusively rebut this claim
B. Ineffective assistance of counsel-other errors

This Court found that Swisher failed to rehabilitate or
object to the excusal for cause of two jurors; failed to object
to hearsay in the reading of a doctor’s report; and failed to
obj ect or preserve nunmerous jury instruction errors, such as

Espinosa v. Florida, 112 S. C. 2926 (1992) and Cal dwel |

V.M ssissippi , 472 U. S. 320 (1985) error.

M. Rhodes' sentencing jury was inproperly instructed on
the in the course of a sexual battery aggravating factor in

viol ation of Espinosa, supra; Stringer v. Black, 503 U S. 222

(1992); Maynard v. Cartwight, 486 U S. 356 (1988). Swi sher’s

failure to object or argue this issue is ineffective assistance
of counsel. At resentencing, the trial court failed to instruct
the jury on an essential elenent of the crine of sexual battery-

-consent. The proper instruction for sexual battery included:
...3. The act was commtted w thout the consent of

(victin.

"Consent"” neans intelligent, know ng and vol untary
consent and does not i nclude coerced subm ssion.

Sec. 794.011(5) Florida Standard Jury Instructions In Crim nal
Cases; Cf. Robles v. State, 188 So. 2d 789, 793 (1966).

Under Florida | aw aggravating circunstances nust be proven

beyond a reasonabl e doubt. Ham [ ton v. State, 547 So. 2d 528

(Fla. 1989); Banda v. State, 536 So. 2d 221, 224 (Fla. 1988).

Unfortunately, M. Rhodes' jury received no instructions on the

"consent" elenent of the in the course of a sexual battery.
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This error is particularly prejudicial in M. Rhodes' case
because there was no evidence that a sexual battery had taken
pl ace. M. Rhodes was not charged with sexual battery or
attenpted sexual battery (RS. 16-17). The nedi cal exam ner
coul d not determ ne whether the victimhad engaged in sexual
intercourse prior to her death (RS. 497-948) because there was
no physical evidence of it. The fact that the body was found
clad only in a brassiere was not probative (R 949).

M. Rhodes was denied a reliable and individualized capital
sentencing determ nation, in violation of the sixth, eighth, and
fourteenth anmendnents. The error cannot be harm ess. Stringer
v. Black, 112 S. C. at 1137. Swi sher inexplicably failed

to preserve these errors. Rhodes v. State, 638 So. 2d 920 (Fl a.

1994). C. Ineffective Assistance of Counsel— Cuilt Phase

M . Rhodes was entitled to the effective assi stance of

counsel . Strickland v. Washi ngton, 466 U. S. 668 (1984). The

State had an obligation to disclose any excul patory and

i npeachi ng evi dence. Brady, supra. The deficiencies in trial
counsel’s performance and/or the failure by the State to

di scl ose i npeachnment evi dence undernm ned confidence in the

out come of the proceedings, depriving M. Rhodes of a reliable
adversarial testing. This Court reviews this issue de novo, See

Stephens v. State, 748 So. 2d 1028 (Fla. 1999), and shoul d

reverse.
After exhausting the first jury panel, the State and
def ense counsel agreed to a jury. The judge brought in another

panel for alternate juror positions (R 1261JJ, 1261LL). After
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initial questioning of several nmenbers of the new jury panel,
def ense counsel exercised a preenptory chal |l enge agai nst
prospective juror Sparks (R 1349). The State then backstruck
agai nst a nmenber of the regular jury that already accepted (R
1350). Defense counsel objected, and argued vigorously that the
State could not backstrike into a jury it had al ready accepted
(R 1349-1378). The defense argued that in striking prospective
juror Sparks as an alternate, they had relied on the State's
acceptance of the regular jury (R 1357). Counsel argued that
they relied on the trial court's statenent that the jurors from
t he new panel would be chosen only as alternates (R 1357-58).
Def ense counsel believed their preenptory strike agai nst Sparks
was m spl aced. Counsel’s ignorance of the law directly affected
their strategy of choosing jurors. Fla. R Cim P. 3.310 at
the tinme of M. Rhodes’ trial stated that a juror could be
chal | enged before he is sworn or even after, if good cause is

shown before any evidence presented. Jackson v. State, 464

So.2d 1181 (Fla. 1985); Cf. Ault v. State, 866 So. 2d 674, 683

(Fla. 2004) (in order to prevent waiver or juror challenge
i ssue, opponent nust call court’s attention to its earlier

obj ection before jury is sworn); Arnold v. State, 775 So. 2d

696, 698 (Fla. 4'" DCA 1999). Here, trial counsel did neither.
The prejudice resulting fromcounsel's deficient performance is
that juror Sparks could have made a difference to the outcone
(R 1367). There is a reasonable probability that a difference
of one juror would have resulted in a different outcone,

especially with a 7 to 5 jury vote. Because of trial counsel’s
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i neffectiveness this issue was not properly preserved for
appeal .

Trial counsel also failed to i npeach State w tness Margar et
Tucker. The State argued that the crime occurred between
February 29, 1984 and March 2, 1984. Ms. Tucker testified that
M. Rhodes arrived late for work one norning (R 1583). Tucker
testified that the reason M. Rhodes gave for his tardi ness was
that he had been detai ned by police because they had found his
girlfriend's body (R 1583). Although Ms Tucker did not
remenber the date, she renenbered that it was a Friday in
February, and that M. Rhodes only cane to work |ate once (R
1585). June Bl evins, who maintai ned enpl oynent records for the
Cl earwater Sun, said M. Rhodes only arrived late for work on
February 24, 1984 (R 2559). The day M. Rhodes actually
arrived late for work was five days before the crinme could have
occurred. M. Rhodes was arrested on March 2, 1984 (R 2817).
He never returned to work after his arrest. Trial counsel failed
to cross exam ne the witnesses on these discrepancies, although
the information was readily available. No tactical reason exists
for this om ssion. The discrepancy goes directly to the
credibility of the witness, and the actual innocence of M.
Rhodes.

Anot her inportant issue was the voluntariness of statenents
detectives elicited fromM. Rhodes. Trial counsel failed to
object to inproper testinony by detectives. Law enforcenent was
repeat edl y questioned by the State about the vol untari ness of

M. Rhodes' statenments (R 1894, 1945, 1955, 2008). Counsel's
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failure to object permtted the jury to rely on a witness's

i nproper testinmony. Trial counsel should have objected the
first tine the State asked whether M. Rhodes' statenents were
given voluntarily. Had he done so, the jury would never have
heard a | aw enforcenent officer testify that M. Rhodes'
statenments were made voluntarily. There is a reasonable
probability that the jury could have concluded M. Rhodes
statenments were involuntary.

Trial counsel failed to object and cross exam ne Detective
Porter when it becane apparent that M. Rhodes' Mranda rights
had been violated (R 1896). At trial, Porter said M. Rhodes’
i nvoked his right to counsel. At the suppression hearing,
Porter said the opposite (R 2838). Trial counsel did not
obj ect or cross examne Porter. This was prejudicial and
i neffective.

Trial counsel was prevented from providing effective
assi stance by interference of the trial court. Trial counsel
objected to the adm ssion of irrelevant collateral crines, and
requested a curative instruction (R 1912 - 1917). The court
advi sed counsel against using curative instructions and he
wi t hdrew t he request (R 1916). Thi s was i nproper.

Trial counsel was ineffective for failing to object to the
testi nony of anthropol ogist, WIliam Maples, and failing to
obtain an expert in forensic anthropol ogy. Because the nedical
exam ner could find no other cause of death, Dr. Maples
attenpted to ascertain when the victims hyoid bone was broken

(R 1739). Before trial, Dr. Joan Wods said all the bone
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fractures, except the left wing of the hyoid bone, occurred
postnortem (R 603, 604). Wthout an opinion stating that the
hyoi d bone had been broken before death, there was no cause of
death attributable to a crine. Testi nony about the victinis
br oken bones, except the hyoid bone, was irrelevant. Dr.
Mapl es, however, testified in detail about the other broken
bones that had been caused after the victinis death, presunmably
by the denolition of the hotel or the transport of the debris to
the gun club (R 1739-40). The State's theory was that the
victimhad been strangled. The State nmade no al |l egati on t hat
the victim had been beaten or had in any other way caused bone
breaks. Because postnorteminjuries are not relevant to any
material issue in either phase of a capital nurder trial in
Fl orida, postnorteminjuries were irrelevant.

Dr. Maples' testinony was prejudicial and caused confusing.
Dr. Maples' testinony was the State’s way of introducing
collateral matters which did not prove any elenent. Trial
counsel failed to depose Dr. Maples prior to trial and only had
a copy of Dr. Maples’ report (R 603). Defense counsel also
failed to obtain a forensic anthropol ogist to discredit Dr.
Mapl es’ techniques. Had he done so, he would have | earned that
carving a body and boiling its bones does not neet the Frye test
for determning timng of bone fractures. Trial counsel failed
to obtain a defense expert or object to the rel evance, nethods
or prejudice of this testinony.

Counsel was prejudicially ineffective in failing to argue

for the exclusion of Dr. Maples' testinony and allowing the jury
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to hear that the victim s body had been cooked for days to
determ ne when certain bones were broken. This error was
conpounded when the State rem nded the jury of Dr. Maples’
testinmony in its closing argument (R 2403). The resulting
prejudice is that the jury likely convicted M. Rhodes for the
et hically questionable and gruesone actions of Dr. Maples. M.
Rhodes was entitled to an evidentiary hearing on this claim

D. O her Errors

M. Rhodes’ final 3.850 raised other allegations that have
been rejected in death penalty cases, but are being raised here

to preserve them See Sireci v. State, 773 So. 2d 34, 41 n.14

(Fla. 2000). M. Rhodes subnits the follow ng clains for
preservation: Caim XXX, failure to object to various comments
and argunents by the State which dimnished the jurors’ sense of

responsibility, in violation of Caldwell v. M ssissippi, 472

U S. 320 (1985) (PCR 157); CaimXVil and XXVIIl, M. Rhodes is
i nnocent of first-degree nurder and the death penalty(PCR 110;
153); daim XXX, penalty phase instructions inproperly shifted
the burden to the defense to prove that death was the

i nappropriate sentence and trial counsel failed to object

(PCR. 160); daimXXVIIl, jurors received inadequate gui dance on
the aggravating factors and Florida s statute is
unconstitutionally vague (PCR 151); CaimXIll, denial of
constitutional rights and right to collateral counsel due to
rules prohibiting juror interviews (PCR 95); CaimX, State

i mproperly introduced gruesone and prejudicial photographs,

vi deos and a skeleton at trial (PCR 76); CaimXl, M. Rhodes
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was deni ed effective and adequate nental health assistance(PCR

79);CaimXV, State violated Mranda v. Arizona and M. Rhodes’

statenments were inproperly admtted(PC-R 98);C aim XVl, Police
| acked probable cause to arrest M. Rhodes(PC-R 107); Caim
XIX, trial court erroneously instructed on judgi ng expert
testimony(PC-R 124); Caim XX and XXIV, State s use of
m sl eadi ng and i nproper argunment (PC-R 126; 136); Caim XX,
trial court failed to sequester jury)(PC-R 130; d aim XXl X,
jury was m sled and incorrectly infornmed of its function(PGR
155); d aim XXV, State inproperly introduced non-statutory
aggravating circunstances (PCR 142); CaimXXXIl, failure to
find mtigation in the record(PC-R 165); and C ai m XXXVI,
el ectrocution is unconstitutional (PCR 327).
CONCLUSI ON

The foregoing authorities, in conjunction with the
al | egati ons on which M. Rhodes did not get a full and fair
hearing, show that a new trial or resentencing is warranted.
M . Rhodes requests that his conviction and sentence of death be
vacated and/or any other relief which this Court may deem j ust

and proper.

96



CERTI FI CATE OF COVPLI ANCE

| hereby certify that this Initial Brief was typed in
Courier New, 12 pt. type
CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing Initial Brief has been furnished by United States
Mai |, first class postage prepaid to Ms. Katherine Bl anco, Asst.
Attorney GCeneral, Concourse Center #4, 3507 Frontage Rd., #200,

Tanpa, FL 33607, this 30'" day of August, 2006.
/sl Terri L. Backhus

TERRI L. BACKHUS

Fla. Bar No. 0946427

Backhus & | zakowitz, P. A
13014 N Dal e Mabry, Ste. 746
Tanpa, FL 33618

(813) 269-7604 (Tel)

(813) 269- 7640 (Fax)

97



