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PRELI M NARY STATENMENT

References in this brief are as foll ows:

Post - convi ction appeal record (FSC Case No. SQ04-31) wll be
cited as “R’ followed by the appropriate volunme and page
nunbers.

The suppl enental appeal record volune (FSC Case No. SQ04-31)
containing the Huff hearing transcript will be cited as “SR’
foll owed by the page nunber.

Resentenci ng appeal record (FSC Case No. 79,627) wll be
cited as “RS” followed by the appropriate volunme and page
nunbers.

Di rect appeal record (FSC Case No. 67,842) will be cited as

“DAR’ followed by the appropriate volunme and page nunbers.
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STATEMENT OF THE CASE

Rhodes filed his initial direct appeal following his first
degree nurder conviction and this Court affirmed the conviction
but remanded to the trial court for a new sentencing hearing.

Rhodes v. State, 547 So. 2d 1201 (Fla. 1989). The facts of the

case are recited at 547 So. 2d at 1202-1203:

On March 24, 1984, the deconposing body of an
approximately forty-year-old fenmale, m ssing her |ower
right leg, nl was found in debris being used to
construct a bermin St. Petersburg. The debris in the
i mmedi ate area where the body was found cane fromthe
Sunset Hotel in Clearwater, which had been denolished

on March 15, 1984. The body was identified by
fingerprints as that of Karen Ni eradka. The Pinellas
County medi cal exam ner det er mi ned manual

strangulation to be the cause of death because the
hyoid bone in the victimis throat was broken. No
evidence was found of sexual intercourse, sexual
nol estation, or rape.

nl The lower right leg was found several days

|ater a few yards away fromthe discovery site of

t he body.

On March 2, 1984, Rhodes was stopped by the
Florida H ghway Patrol in Hernando County while
driving a white 1983 Dodge registered to the victim
Rhodes was arrested for driving without a wvalid
driver’s license and taken to the Citrus County Jail.

On March 26, 1984, Rhodes was interviewed in the
Citrus County Jail by detectives from the Pinellas
County Sheriff’s Departnent. During this and
subsequent interviews, Rhodes gave different and
sonetines conflicting statements to his interviewers,

always denying that he raped or killed Karen
Ni er adka.

On April 27, 1984, during the ride fromthe Ctrus
County Jail to Pinellas County followi ng his arrest
for first-degree nurder, Rhodes offered to tel
Detective Porter how the victimhad died if he could
be guaranteed he would spend the rest of his life in a



mental health facility. Rhodes then clained the
victim di ed accidentally when she fell three stories
while in the Sunset Hotel.

At trial three of Rhodes’ fellow inmates at the
Pinellas County Jail were called as witnesses for the
state. Each inmate testified that Rhodes admtted
killing Karen Ni eradka.

The jury found Rhodes gquilty of first-degree
mur der. Upon conclusion of the penalty phase of the
trial, the jury recommended that the trial court
i npose a sentence of death.

A sentencing hearing was held on Septenber 12,
1985. The trial judge sentenced Rhodes to death and
orally stated her findings of aggravation and
mtigation. Witten findings in support of the
i nposition of the death penalty were not filed until
Sept enber 24, 1986.

Gui It Phase
Rhodes raises el even issues concerning the guilt
phase of the trial, of which only two nerit
di scussi on: the inproper remarks made by the

prosecutor during his final argument to the jury and

the instruction on flight given to the jury by the

trial court. n2
n2 The renai ni ng nine i ssues concerning the guilt
phase, which we find to be without nerit, are:
(1) the failure to suppress statenments nade by
Rhodes incident to his arrest; (2) the failure to
suppress statenments nmade by Rhodes to a fellow
inmate; (3) the trial court’s error in permtting
a state witness to testify to statenents nade by
Rhodes which were allegedly prejudicial and
irrelevant; (4) the trial court’s error in
admtting into evidence col or photographs and a
color videotape of the victim (5) the trial
court’s error in allowing testinmony of an FBI
agent that was allegedly outside the agent’s area
of expertise; (6) the trial court’s error in
admtting a statement referring to Rhodes’ prior
incarceration; (7) the trial court’s error in
excluding on hearsay grounds testinony of a
def ense witness regarding a statenent made by the
victim alleged to be adm ssible under the state
of m nd exception; (8) the trial court’s error in
allowing the state to present rebuttal evidence;
(9) the trial court’s instruction to the

2



alternate jurors to remain in the courtroom in
the event they were needed for a penalty phase
heari ng.

Rhodes argues that several remarks nade by the
prosecution during closing argunent of the guilt phase
were prejudicial, and thus his notions for mstria
shoul d have been granted. We held in State v. Mirray,
443 So.2d 955, 956 (Fla. 1984), that “prosecutori al
error alone does not warrant automatic reversal of a
conviction unless the errors involved are so basic to
a fair trial that they can never be treated as
harm ess.” While sonme of the comments nade by the
prosecutor were objectionable, we do not find the
remarks compromsed the fairness of the trial
proceedi ngs. Under the totality of the circunstances
of this case, the remarks were harm ess, and no
m strial was warranted.

On remand, following a jury recomendati on of death by a
vote of ten to two, the trial court inposed a sentence of death,
relying on three aggravators: (1) Rhodes commtted the nurder
while on parole; (2) Rhodes was previously convicted of a
violent felony; (3) the nmurder was commtted while Rhodes was
engaged in the conm ssion of an attenpted sexual battery. This

Court affirmed the sentence inposed. Rhodes v. State, 638 So.

2d 920 (Fla. 1994).

Rhodes filed a Mdtion to Vacate Convictions and Sentences on
or about April 12, 1996. (R1, 1-176). CCRC sought to w thdraw
from representation and be replaced by substitute counsel Ms.
Backhus (R2, 283-286) and the trial court granted CCRC s Mtion
to Wthdraw (R2, 309-310). Appellant filed an Anended Mdtion to
Vacate on January 8, 1999 (R2, 327-367) wth Rhodes

verification filed on March 8, 1999.



The State filed a Response to Mdtion to Vacate on August 23,
1999 and a Suppl enmental Response on Septenber 8, 1999. ( R3,
366-455). The trial court conducted a Huff hearing on October

5, 1999 pursuant to Huff v. State, 622 So. 2d 982 (Fla. 1993).

Thereafter, on March 13, 2000, the | ower court entered its Oder
Denying Defendant’s Mdtion and Anmended Mdtion To Vacate
Judgnents of Conviction and Sentence In Part and Order For
Evidentiary Hearing. (R4, 469-629). The court granted an
evidentiary hearing on claimlIl (ineffective assistance of trial
counsel at resentencing) and claim XXI (new y-discovered
evi dence pertaining to FBI Agent Malone). (R4, 470, 479-480).1

On Decenber 19, 2001, Appellant filed a Mtion for DNA
Testing (R5, 703-711) and the |lower court granted the notion in
an order filed July 19, 2002 (R5, 770-772).

Foll owi ng an evidentiary hearing conducted on May 1 and
Cct ober 24, 2001 and February 25 and May 29, 2002, the |ower
court entered an Order Denying Defendant’s Motion To Vacate
Convi ction and Sentence on November 10, 2003. (R6, 1012-1024).
The lower court thereafter entered its Oder Denying
Def endant’s Motion For Rehearing. (R6, 1033-1035).

Rhodes now appeal s.

! The court additionally granted a hearing on claim XXX |1,

ineffective assistance of counsel during voir dire of his
resentencing jury (R4, 485). Resentencing trial attorney
Swi sher testified at the hearing but was not asked about voir
dire (R9, 1348-1403). This claimhas been abandoned.

4



STATEMENT OF THE FACTS

The Huff Heari ng:

At the Huff hearing on Cctober 5, 1999, defense counsel
briefly mentioned that the ineffective assistance of counsel
claimwas an inportant area. (SR, 11-12). The court inquired
about the claimthere were “releases” that would prove the |ab
work and testinmony of FBI Agent Ml one was inadm ssible and
Rhodes answered that there was information about FBI crinme |ab
practices and practices by M. Mlone in testifying and
exaggerating about results instead of doing an independent
exam nation and letting the results speak for thenselves. (SR
15-19). The prosecutor responded that Ml one's testinony was
not prejudicial to the defendant since the hair in the case was
not linked to the defendant, and the conplaint that certain
testi nmony was beyond his expertise had been an issue on direct
appeal and was no |onger available for collateral review. (SR
20). The defense responded that Malone testified at the guilt
phase and the prosecutor tried to show at sentencing that the
victimsuffered extraordinary torture by pulling hair out of her
head - the defense agreed it was the victims hair. (SR, 21-
22). The defense acknow edged that this Court on direct appeal
had addressed the issue of his allegedly testifying beyond his
expertise but clainmed that was before allegations had been nmade

against the FBI crinme lab and M. Mlone. (SR, 23). \Wen the



trial court indicated difficulty in understanding the argunent
t he defense explained that Mal one’s having testified about the
victim having pulled her hair out of her head was really an
aggravating factor agai nst Rhodes and the fact that none of the
hair in her hands bel onged to Rhodes was irrel evant. Counse

argued that Ml one exaggerated his expertise to such a degree he
was giving an aggravating fact. (SR, 23-25). The court noted
that there had been a different jury at resentencing than served
when Malone testified at gquilt phase and wondered how the
resentencing jury had received prejudicial testinony since they
were not exposed to Mal one. The defense answered that prejudice
lay in the fact that the guilt phase jury heard him The tria

court again wondered what the prejudice was since this Court had
affirmed the conviction on direct appeal. The defense responded
that it didn't affect the second jury and “It affects the first
jury as to guilt phase, and the new evidence goes to M.
Mal one’s testinmony as to guilt phase because it -- as | said,
it’s an aggravating fact to prove guilt against M. Rhodes.”
(SR, 26-27). The lower court thought it was m ssing sonething
and inquired why an issue that had been affirmed on appeal
pertaining to guilt phase was now relevant at a resentencing
second penalty phase by a jury that did not hear the questioned
testinony. (SR, 28). The defense replied that it was not

contesting that the hair was in her hands but Ml one’s allegedly



exaggerated testinony as to why it was in her hand, that Ml one
gave an opinion outside his field and it was only years | ater
this pattern of exaggeration came to |ight. (SR, 28).
Undaunted, the trial court further inquired why the issue was
not resolved as the appellate court ruled on the issue and the
defense asserted the claimis not resolved because new evidence
shows this was a pattern. (SR, 30).7

The defense al so urged that trial counsel should have done a
nore thorough job and given nental health experts all the
information they were required to have. (SR, 32). The court
indicated it would review the material and make a determ nati on.

(SR, 41).

Evi denti ary Heari ng:

At the evidentiary hearing Kenneth WIIlians Rhodes, one of
Appell ant’s four or five brothers, testified that the nenory of
his big brother was destructive. (R7, 1058). His parents were
t he worst things on the planet who ruined the children’s lives

(R7, 1059). The father liked to destroy the children nentally
and the nother closed her eyes to what was going on. The father

li ked to sexually nolest boys. (R7, 1060). At age seven the

2 The record reflects that in the resentencing proceeding the
prosecutor in the closing argunent nade no reference to FBI
Agent Malone's testinmobny and as to aggravating circunstances
cited only the sentence of inprisonnent, the prior violent
felony convictions and during a sexual battery. (RS10, 1123-
1145) .



wi tness was taken out of this home; the parents had abandoned
t hem and they drank water out of the toilet for two days until
child protective services arrived. (R7, 1062). The first foster
home invol ved good people. The wi tness grew angrier and nore

hat eful each day. Hi s brother Janes was put in the sane foster

home, but he was the unruly one and tried to kill Kenneth tw ce.
(R7, 1063-1064). The Appellant was commtted to the Mpa
Hospi tal . Later, Kenny and Janes agreed to go back to his

father to be part of a famly. (R7, 1065). When Kenneth was
twel ve years old his father wapped his arm around his throat
and told himhe d kill himon the spot if he didn't do what he
want ed. His father raped him several times and allowed his
step-wife’'s older sons to beat him whenever they wanted to.
(R7, 1066). Eventually, Kenneth was put in juvenile hall as an
uncontrol |l abl e child. His brother James also was in juvenile
hall and would also terrorize him (R7, 1067). Wth the help
of M. Gray at juvenile hall, the witness was able to be sent
back to the foster home. (R7, 1068). Kenneth basically raised
himself. (R7, 1069). The father was abusive to all the kids.
(R7, 1070). Kenneth has a tenper and a judge felt it
appropriate for the mlitary to deal with him (R7, 1072). He
recei ved an honorabl e discharge for his nmental situation. He
has taken nedications like Dilantin and went to a nental

hospital. (R7, 1072-1073). He attenpted suicide by overdose;



he married his first wife and his |ife started turning around -
but she tried to have himkilled three tinmes and that didn't
work out. (R7, 1073). Hi s baby daughter was taken away because
of unfitness, his history with his famly. He did drugs to
control his tenper. (R7, 1074). His foster father who
simlarly came from an abandoned famly taught himright from
wWr ong. (R7, 1075). He described an incident when he saw his
br ot her Janes making love to his nother. (R7, 1078).

On cross-exam nation, he admtted that he did not know if
the statenment made in his affidavit that the last tinme he saw
Appel | ant was at age six was true. (R7, 1081). The w tness
clainmed that he swore to the affidavit to the investigator whose
name he didn’'t know. (R7, 1083). He claimed not to have seen
t he abuse to Appellant because Appellant was the first child.
In his affidavit the witness referred to hinmself as a “nut.”
(R7, 1084). He clainmed to be a nurse but did not have a nursing
license from California or any other state. (R7, 1085). He has
not had any contact with Appellant. (R7, 1087). The witness
did not know whether his famly nenbers knew where he |ived.
(R7, 1088). He has received a m sdeneanor ticket for pushing a
shopping cart full of food home and lives on SSI disability.
(R7, 1089). Kenneth clained it was James not Richard who tried
to throw himover an overpass onto a freeway. (R7, 1090).

Ei l een Yvonne Mease was married to Appellant’s father’s



brother; her nmother-in-law is Appellant’s grandnother Mary
Vai |l s. Her husband died in a 1959 car accident. (R7, 1094).
She described what Appellant’s father was |ike - he asked her
husband to et himgo to bed with her. (R7, 1096). Appellant’s
parents had a drinking problem and Bessie was a battered wife.
(R7, 1096-1097). Appellant was taken into protective custody
and put into a foster hone shortly after birth. (R7, 1098-
1099). Appel l ant was returned to the famly when his nother
cane back from the sanatorium (tubercul osis) and Bessie was a
terrible housekeeper. (R7, 1099-1101). The children had
behavi oral problens; they had been battered. (R7, 1102). She
suspected sexual abuse but didn’t witness it. (R7, 1103). Wen
Mease’ s daughter was forty years old she told her she had been
sexual | y abused by Appellant’s father. Appellant said he had
been sexually nolested by his father (R7, 1104) before he was
six years old (R7, 1117). The children were put in foster hones
after abandonnent. (R7, 1107). Appellant was placed back wth
his father at age twelve (R7, 1107) and she was told Appell ant
was chained to the bed for wetting his bed (R7, 1108).

Lorraine Arnmstrong knew Appellant as a patient in Napa
California when he was aged twelve to sixteen; she was the
charge nurse in the children's section of the Napa State
Hospital. (R7, 1121-1122). Appellant was placed there because

he was supposed to be out of control. Appellant was conpli ant

10



and did not get into any trouble. (R7, 1124). He woul d
interact with the other kids, wanting to be |liked. (R7, 1125).

Appel l ant was able to control his behavior - he didn't lie,
steal or get into fights. (R7, 1136).

CCRC i nvestigator Dorothy Bellue spoke with Rhodes’ relative
Kat hl een Broussard (an aunt) in 1996 and Broussard is now
deceased. (R8, 1282). The court allowed the witness to testify
as to Broussard' s information over the State s objection on
hear say grounds. (R8, 1284). Bellue was told Appellant’s
not her was an alcoholic with a low I Q that Appellant’s father
was a pedophile who had been to prison, and the children were
abused and abandoned. (R8, 1286). She did not take a taped
statenment from Broussard, nor did she prepare an affidavit for
Broussard to sign. She has made no attenpt to confirm that
Broussard is dead. (R8, 1289-1290).

| nvestigator Cheryl Smith interviewed Merco and Kate Piazza,
Appel lant’s foster parents from the time he was a baby until
full age; they are now 82 and 74 years old. (R8, 1295). They
refused to sign affidavits she prepared for them after taking
their statenents. (R8, 1296). The |lower court permtted a
proffer but would not allow the evidence to be admtted. (RS,
1298-1301).

Resentencing trial defense attorney John Sw sher testified

at the hearing below on February 25, 2002. (R9, 1348-1403).

11



M. Swi sher was an experienced capital defense l|itigator
with experience in probably nore than five death penalty cases
at the time of his representation of Rhodes. (R9, 1350).
Swi sher received files fromthe previous defense team Andringa
and Denhardt. (R9, 1352). Swi sher identified a nunber of
exhibits, including a Mtion for Appointnment of Confidential
Expert and Motion in Limne. (R9, 1354-1357). He reviewed the
testimony of the witnesses in Rhodes’ prior trial, contacted Dr.
Taylor to testify, read through Dr. Merin's prior testinony and
talked to his client. (R9, 1357). He had assi stance of co-
counsel Daryl Flanagan. (RO, 1358). Prior to the resentencing,
Rhodes was cooperative. Swi sher was aware of a couple of half-
brothers, step-brothers in the Marine Corps. (R9, 1359). He
was aware that statutory mtigators were listed in the statute
and that non-statutory mtigators included ®“anything and
everything.” (R9, 1360). He thought the client was the captain
of the ship. Swisher testified that he presented the testinony
of mental health expert Dr. Taylor and provided a thick stack of
background information or materials to him (R9, 1361).

Prior to resentencing, he tried to contact Appellant’s
grandnot her Mary Vails and |l ater |earned that she was elderly
and didn’t respond to the phone quickly but Dr. Taylor indicated
that he talked to her. (R9, 1366). H's strategy was to

establish statutory nental mtigators through the testinony of
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Dr. Taylor, the records and through the cross-exam nation of Dr.
Merin addressing Dr. Afield s views. (R9, 1367). He was al so
going to use death row inmates provided by Rhodes and didn’t
know t hey had a di sagreenment about that until February 11, and
using Dr. Taylor. He wanted the jury to know of the abuse and
horrible life he had. (R9, 1368).

There was an in-canmera hearing involving Judge Baird,
Rhodes, Swi sher and the court reporter. (R9, 1365). The upshot
of it was Rhodes indicated he would be satisfied if they got in
touch with two people; his brother James and M. Betterly and
they would be contacted to see what they could offer. (RO,
1370). The two witnesses were provided. They went over Janes
Rhodes’ testinmny which Sw sher thought corroborated what
Appel | ant sai d about his past concerning his chil dhood and that
testinmony was given to the jury. (R9, 1372).

Swi sher talked to M. Betterly and decided not to call him
as a witness - Betterly said Rhodes was a mani pulator and a
liar. When Appellant was infornmed of the conmunication, Rhodes
said “that’s what | thought he would say because he sexually
abused nme.” (R9, 1373). Betterly did not corroborate
informati on Rhodes had given to Swi sher at the in-canera
hearing. (R9, 1374).

Swi sher intended to have Dr. Taylor testify about the

medi cal records but not put the records in thenselves. (R9,
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1373). They subsequently put in the records to show that Rhodes
wasn’t making things up. (R9, 1375). During Dr. Taylor’'s
cross-exam nation, Rhodes becane unhappy and grabbed him
Swi sher felt concern that he was being set up by Rhodes (forcing
him to put in records Swisher didn't want to use and Rhodes
gi ving and not giving witnesses). (R9, 1377).

Swi sher had been aware of allegations that Rhodes and his
br ot hers had been sexually assaulted. (R9, 1379). He recalled
t hat Rhodes had horrible experiences in childhood. (R9, 1380).

Over the course of the years Swi sher has handled twelve to
fifteen death penalty cases and two defendants have received a
death sentence. (R9, 1384). When he first started as a
crimnal defense attorney, he worked with M. Dillinger for six
or seven years prior to the latter’s becom ng Public Defender.
(R9, 1389).

On cross-exam nation, Swi sher stated that Appellant provided
t he name of his grandnother as a person to contact, that he made
several attenpts to contact her and Dr. Taylor did contact her.

The first tinme Appellant provided the nanes of his brothers
James and Kenny was at the in-canmera hearing. (R9, 1385). He
did know about two step-brothers in the Marine Corps stationed
i n Europe. After talking to Betterly, he felt it would have
been “di sastrous” to use him (R9, 1386).

Swi sher was aware that in the first trial, defense counsel
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had used Dr. Afield and Janet Folts whom Appel | ant knew t hr ough
a prison mnistry. Swisher didn't believe it would be hel pful
to use what had been unsuccessful in the past or to rem nd the
jury he had received a death sentence. Swi sher didn't see any
point in calling death row inmates as w tnesses. (RO, 1387).
Rhodes had input in the strategy of not calling the inmtes or
Folts. (R9, 1388). Sw sher had his own box of records as wel
as the Andringa/ Denhardt material, which he gave to Appellant’s
girlfriend Ms. Meissner, at Rhodes’ request. (R9, 1390).

At penalty phase, Swi sher put on the testinony of Janes
Rhodes, Dr. Taylor and Dr. Afield through Dr. Merin' s cross.
(R9, 1391). Betterly told him that Rhodes was a pathol ogi ca
l'iar and should not be believed. (R9, 1392). Rhodes did not
mention his brothers Janes and Kenny prior to the in-camera
hearing. (R9, 1392-1393). He had previously discussed possible
mtigation with Appell ant. Rhodes had plenty of tinme to give
hi m nanes of people that would be hel pful. (R9, 1393). Rhodes’
main idea at the in-canera hearing was to |ocate and talk to
James Rhodes and Don Betterly. Janes Rhodes did testify before
the jury at penalty phase. Dr. Taylor was into his cross-
exam nati on and Swi sher was given tinme to conpose hinself for
closing argunent when Appellant decided not to continue his
presence in the courtroom (R9, 1394-1395). Although Sw sher

asked about famly nenbers, Appellant only nentioned his step-
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brothers, the Marines. (R9, 1397). Swi sher gave himthe option
and apparently Appellant did not disagree on the prison nministry
w tnesses. (R9, 1399). His intake interview was in the box of
things sent off to Appellant’s girlfriend and Sw sher has not
seen it since. (R9, 1401). Swi sher repeated that using
Betterly would be disastrous. (R9, 1402).

Psychiatrist Dr. Donald Taylor, who had testified at the
resentencing hearing, also testified bel ow (R9, 1404-1426).
He identified the docunents provided by attorney Sw sher he used
in addition to his eval uation. (R9, 1405). Taylor testified
that Swi sher had provided the phone nunber for Mary Vails,
Appel l ant’s maternal grandnother, in January 1992, who i nfornmed
hi mt hat her son had m streated Appellant and when Appel |l ant was
alittle boy he was disturbed and on nedication. She did not
have know edge of sexual abuse but did have know edge he had
been physically abused. Another famly nenber, Catherine
Broussard, had the sanme phone nunmber but she was unavail abl e
when he call ed. (R9, 1406). When asked about a note in his
report concerning information about the events surrounding the
crime, Taylor recalled they reached a consensus that since
Appel l ant was not able to recall what happened and since the
witness was not going to give an opinion regarding his nental
state at that time anyway, they would forego reviewi ng docunents

pertaining to the events and they would focus on what his life
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had been like prior to the event. (R9, 1409).

Tayl or indicated that he has received additional nmaterials
several years later. (RO, 1410-1411). Wile he has now changed
his opinion on whether at the tinme of the offense he was
intoxicated and in the mdst of an alcoholic blackout, the
“remai nder of nmy opinions are uwchanged.” (R9, 1411). On
cross-exam nation Dr. Taylor testified that he was able to
corroborate sone of the things Appellant said about his
chil dhood fromthe grandnother. (R9, 1417). It was possible he
had the Catholic Services report at the time of his penalty
phase testinony in 1992. The witness did not notice that the
“affidavits” of Anerico Piazza, Kate Piazza, and Steven Fox were
never actually sworn to. (R9, 1419). He retains the sane
opi nions now that he had in 1992 that Appellant was enotionally
di sturbed, that his ability to conform his conduct to the
requi rements of |aw was inpaired, that Appellant was acting
under extreme duress (that he was intoxicated at the tine).
(R9, 1420-1421). The witness acknow edged getting information
from Appel | ant about his |life, previous psychiatric and nedi cal
problens or treatnent, famly relationships, the physical and
sexual abuse and abandonnent, drug use diagnoses and
war ehousi ng. (R9, 1425-1426).

Former FBI Agent M chael Ml one was assigned as the prinary

exam ner in the Rhodes case (R8, 1212). Technicians in the |ab
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process or prepare the evidence for the agent |ooking at it.
(R8, 1214). He identified Defense Exhibit 7 as the FBI
| aboratory report dated May 18, 1984, giving the results of the
hair and fiber exam in the Rhodes case. (R8, 1215). Mal one
identified Defense Exhibit 8 containing three pages of his
not es. (R8, 1216). The two exhibits were introduced into
evi dence. (R8, 1217-1229). Notes from his technician were
included in the exhibit. (R8, 1229). The technician takes the
sanples out of the package from the sheriff’s departnment and
mount ed the sanples on slides for Malone. Ml one | ooked at al
t he sanpl es. (R8, 1231). O der experienced technicians train
the technicians, not hair examners. (R8, 1234). Mal one
testified that the unknown hairs he was presented with were
i ndi stinguishable fromthe microscopically matched hairs on the
victim They did not come from the suspect Rhodes. But one
cannot absolutely, positively say they were the victim s hairs
(R8, 1239). If he had matched a hair to Rhodes, policy woul d
require himto put in a conclusionary statenent but there was no
match to the hair and fiber in this case so he was not required
to put the statenment in. It is FBlI policy not to disclose the
technician since technicians are not trained, and the FBlI does
not make them available to testify. (R8, 1239-1240). Mal one
recalled there was black soot at the ventilation duct but was

not famliar with the term*®“black rain.” (R8, 1244).
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Mal one reviewed his testinony in this case and stated that
his prior statement - that the hairs from both hands of the
victim were her own - was n staken. (R8, 1245). The correct
statenment should be that the hairs from her right hand matched
hers and those on the left hand were not suitable for
conparison. His report was correct; he changed nothing in the
report - it is just that his prior testinony was inaccurate
(R8, 1246). Mal one has not changed his opinion - which he
| earned at synposium on hom cide investigations where severa
medi cal exam ners gave |ectures that people in the throes of
death have a tendency to grab their own hair. (R8, 1248).
Mal one testified bel ow that he exam ned all of the hair in the
victim s hand and concluded - with the exception of one hair in
the other hand, that they were all mcroscopically nmatched to
the victim They did not come fromor match Rhodes’ hair. (RS,
1249). Mal one reviewed hundreds of fibers. (R8, 1251).

On a proffer, Malone stated that he was famliar with the
criticisns in the Inspector General’s report in 1997. |t
involved a | eather strap in the Al cee Hastings case. Ml one had
tested the strap but did not acknow edge putting it on a nachine
testing tensile strength and the report said Ml one had
submtted false testinmony. (R8, 1264-1267). They also said he
gave fal se testinony when he met with M. Dorn (when Dorn said

he could not recall the neeting ten years |ater). (R8, 1266-
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1267). No disciplinary action was taken by the FBI or 1G (RS,
1268, 1270). WMalone nentioned that a reviewer found in another
case that he made a clerical error by putting the wong Q nunber

down in his notes but it was correct in the report. (R8, 1269).

Mal one explained that it is proper to say that hairs nmatch;
what you can’'t say is that hair cane from one person to the
exclusion of all others. |It’s different than matching sonething
m croscopical ly. It is not an absolute mneans of positive
identification like a fingerprint. (R8, 1272-1273). Malone did
| ook at all the hairs that were submtted, that the hairs in the
victims right hand (Ql0) were indistinguishable from the
victims hair. One hair, the only hair found in the victims
l eft hand, (QL3) was not suitable for conparison. (R8, 1275-
1276). As to any black soot, it would not make any difference
because many tines the hairs and fibers were in his office in
pill boxes. When transferred to the slide, that room where the
processing was done, that air was filtered. It did not have any
i npact on the exans he did. (R8, 1278).

Forensic consultant and fornmer FBI enployee Frederick
Whitehurst testified that a study was made of the ventilation
system at the FBI building;, sonething he terned “black rain”
from insul ati on breakdown becanme a concern. (R8, 1311-1312).

He didn't remember “black rain” in the hair and fiber unit.
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(R8, 1325). The FBI report of M. Ml one was May 18, 1984 and
M. VWhitehurst went to the unit on June 6, 1986. (R8, 1332
1337). Whi t ehurst was not there in 1984 when the evidence in
this case was anal yzed by Mal one and he was not involved at al
in the Rhodes’ prosecution. He is not a hair analyst, nor did
he di scuss the case with Mal one. (R8, 1337-1338).

Psychol ogi st Fay Sultan testified that she was |icensed in
Fl ori da. (R9, 1431). She is not board certified in forensic
psychol ogy and has not tried to be certified in that area. (RO
1433). Sultan reviewed materials and exam ned Rhodes at the
request of collateral counsel. (R9, 1434). Sultan interviewed
Appel l ant’ s younger brother Kenneth Rhodes, cousin Helen G eco,
grandnother Mary Vails and rehabilitation counselor Don
Betterly; she also telephonically interviewed Eil een Mease, and
a nurse at Napa Hospital (Lorraine Arnstrong) and Appellant’s
wi f e Rebecca. (R9, 1441-1442). Records when Appellant was
seven or eight years old described himas disturbed, disruptive
in school and hyperactive. There was a description of the
instability in his early life. (RO, 1443). The foster parents,
the Piazzas, sponsored his baptism Appellant ran away from a
School for Boys. (R9, 1445). 1In a letter Appellant tal ks about
his rage at having been abandoned by his parents. (R9, 1446).
An EEG was described as diffusely abnormal. Records indicated

t hat Appellant |isted Don Betterly as his father on the visiting
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records in 1974 and Betterly described Appellant as a
pat hological liar with an unusual sex drive (R9, 1447) and
claimed that Appellant fathered a child in 1973. Oregon state
records indicate discussions about shoplifting, thievery, pets
found dead, severe tenper tantrum destructive of property, his
being cruel to other foster children (even endangering the life
of a small child), stonmping a live kitten and dissecting a live
lizard. Rhodes attenpted to electrocute a four-year-old child
and tried to strangle another child. (R9, 1448). There was
very disturbed behavior including sex play wth younger
children. (R9, 1449). At the Napa State Hospital Appellant was
gi ven heavy doses of antipsychotic nedication and was consi dered
psychotic. His behavior was very anti-social. (R9, 1450-1451).

Sever al di agnoses appear: organi c inpairnment, bi zarre,
sadi stic, undifferentiated schizophrenia. (R9, 1452). Schizoid
personality disorder and anti-—social personality disorders are
mentioned. (R9, 1454). Appellant’s father was a convicted sex
of fender. (R9, 1459). Kenneth Rhodes described brutal rapes by
his father and his rage problens during life. (R9, 1461).
Sultan also reviewed the testinmony of Janes Rhodes who also
descri bed being raped by his father. (R9, 1463). Appellant’s
grandnot her stated she was abandoned by her husband when she
became pregnant with Appellant’s father. (RO, 1464). The

grandnot her Mary Vails didn't know Appellant at all. (R9,
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1466) . Sultan interviewed rehabilitation technician Don
Betterly who told her the boys in the unit made a show of naking
t he weakest boy in the unit have oral sex with the toughest boy.
(R9, 1470). Sultan added that Betterly was obviously quite
di sturbed psychiatrically hinself and appears to be quite
aroused by young boys. (R9, 1472). Betterly corroborated that
he had a relationship with Appellant and described him in
unflattering ternms, calling him a mnipulator and Iliar and
psychiatrically disturbed. (R9, 1473). Sul tan opined that
Appel l ant suffers from a cognitive disorder, post-traunmatic
stress disorder, a nood disorder, personality disorder, and the
statutory mental mtigators were present. (R9, 1476-1489).

On cross-exam nation Sultan agreed that Rhodes was a very
mani pul ati ve person and perhaps capable of contacting famly
menbers about what to say about his background. (R9, 1493).
Sul tan conceded that if Appellant did not provide the nanmes of
peopl e that m ght have some know edge about his background to
def ense attorney Swi sher, concealing such know edge would be
mani pul ati ve. (R9, 1494). Sultan has never testified for the
State in Florida or in post-conviction cases but has testified
for the defense in numerous cases (Cooper, Wilton, Hannon).
(R10, 1495). Sultan did not look at any Florida DOC records
from any other period of time than 1989 to 1990; she has been

told that Rhodes had many disciplinary wite-ups in his early
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years of incarceration, including assaults to hinmself and
others. Sultan did not receive copies of testinony of wtnesses
in this post-conviction proceeding or depositions or sworn
st atenents. She did not do any testing of Appellant. (R10,
1499- 1501). She acknow edged that the aggravators in this case
i ncluded engaged in a sexual battery at the tine of the crine
and being on parole. (R10, 1502). Despite her lengthy clinica
interviews with Rhodes, she didn’'t talk to him about the crine.

(R10, 1502). She was instructed not to talk to Appellant about
the crine. Sultan admitted that Appellant exhibited an
escal ating pattern of violence in the crines he was comm tting,
as reflected by his several arrests in Oregon, his arrest and
attempt to kill sonmebody in Nevada prior to the nmurder in this
case. (R10, 1503). Kennet h Rhodes stated he didn't remenber
Appell ant at all and described hinself as having a nultiple
personality disorder. (R10, 1508-1509). Sultan did not talk to
the Piazzas and she had the inpression that Appellant had spoken
to his grandmother Mary Vails prior to her interview. (R10,
1511). Attorney Backhus was present when Sultan tal ked to Ms.
Vails, Helen Greco and M. Betterly. (R10, 1510-1513).

Betterly had quoted Appellant as saying “l just open ny nouth,

and the lies cone out, and |I’ve done that all ny life.” (R10,
1513). Betterly stated that Rhodes’ chief weakness was that
he’s a con artist and a pathological liar. Sultan did not ask
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Betterly if he had had a sexual relationship with the Appell ant
because she did not wish for himto stop tal king. (R10, 1514).
Al t hough Sultan had talked to Appellant for eight hours in
March and June of 2001, he did not tell her about his
relationship with Betterly; he only admtted it after she asked
himdirectly subsequently. (R10, 1515-1516). Wen Sultan spoke
to Napa nurse Lorraine Arnstrong, the latter reported that
Rhodes had been conpliant and not any trouble at all. Arnstrong
did not tell her that when she knew him at Napa he never Ii ed,
or stole and had very controlled behavior. (R10, 1517). Sultan
did not find out frominvestigator Cheryl Smth that the Piazzas
had refused to sign the affidavits prepared for them Sul t an
agreed Appellant was not inconpetent to stand trial and was not
insane at the tine of the offense. She agreed with Drs. Afield
and Taylor on the nental mtigators. (R10, 1518-1519). Sultan
has not testified for the State in a capital case. (RLO, 1526).
Dr. Sultan is opposed to the death penalty. (R10, 1527).

Dr. Sidney Merin testified for the State in rebuttal. (RLO,
1530- 1562) . Dr. Merin had testified previously in the
resentenci ng proceeding and here reviewed claim 2 of the post-
conviction notion, a transcript of the penalty phase testinony
from 1992, the penalty phase testinmony of Dr. Taylor and a
report of Dr. Fay Sultan. (R10, 1538). There is nothing that

he has reviewed that would change his previous opinion and

25



testi mony that Rhodes was not under the influence of extrene
ment al and enotional disturbance at the tine of the comm ssion
of the crinme, that Rhodes did not act under extreme duress or
substantial dom nation of another person, that the capacity of
t he defendant to appreciate the crimnality of his conduct or to
conform his conduct to the requirements of Iaw was not
substantially inpaired. (R10, 1539). On the basis of what he
read Merin didn't see any cognitive disorder other than what
mght be a learning disability nor post-traumatic stress
di sorder; there was some depression, in the formof a deficit or
down nood. (R10, 1540). Merin added that a personality
di sorder happens to be a description of the features he had read
t hat woul d be associated with this behavior. Merin could see
the anti-social, borderline and narcissistic factors alluded to
by Dr. Sultan but not paranoid. (R10, 1541). On cross-
exam nation, Dr. Merin indicated there were probably sone
neur opsychol ogi cal deficits but not necessarily those having to
do with executive function - an ability to control behavior, to
initiate, be notivated, pl an, reason, think abstractly,
recogni ze consequences of one’s own deci sions. (R10, 1543).
Appel l ant did take an MWPI. (R10, 1544). The records would
indicate there was  hyperactivity and that Rhodes was
m sdi agnosed at an early age. (Dr. Taylor felt the sane way.)

It would not be uncommon for a hyperactive child who is

26



m sbehaving to be m sdi agnosed as havi ng schi zophreni a; he was
gi ven nedi cations for schizophrenia at that time which didn't
wor k because it was the wong diagnosis. (R10, 1545). Rhodes
knew the difference between fantasy and reality based on his
lifestyle. He had a senbl ance of reasonabl e consci ence and cane
out of a conflicted, bad sort of environment. (R10, 1548).
Al t hough his father is a sexual predator, people internalize the
val ues of society; by the tine he interacted with the outside
worl d he had a great degree and awareness of what was right and

wrong and what the rules of society were. (R10, 1549-1550).

Merin didn’t think he had a nental disorder. He had sone
i npai rment but not substantial. (R10, 1550). Rhodes has a
behavi oral disorder, a problemw th character, little bit of an
enotional disorder. He is not schizophrenic. Behavi or al

di sorders are very difficult to get over. (R10, 1551). The only
personality disorders that can create sone problem for an
i ndi vidual are Dborderline and anti-social, and sonetines
narci ssistic personality disorders. (R10, 1553). Rhodes has
never had any history of seizures; he is able to notivate
himself to inhibit his behavior, to reason beautifully, as he
did at the resentencing by talking the judge into letting him
out of the courtroom (R10, 1554).

Trial counsel in the original trial (now Judge) Henry

Andringa testified that he requested discovery from the
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prosecution, had no independent recollection but felt he
recei ved what he was entitled to. (R8, 1192-1197). Had he felt
that he had not received sonething he woul d have nade additiona
notions to conpel discovery and he had no reason to believe he
did not receive such material. (R8, 1200).

At a hearing on May 29, 2002 Deputy Clerk Teresa Kraft
identified and descri bed a nunber of exhibits in the custody of
the Clerk’s O fice. (R10, 1576-1602).

1992 Resent enci ng Proceedi ng:

In this Court’s last appeal affirmng the judgnent and
sentence on Rhodes’s resentencing (FSC Case No. 79,627), the
record reflects that trial counsel Sw sher presented the
testimony of Janes Rhodes (RS9, 960-1003) and Dr. Donal d Tayl or
(RS10, 1011-1073).

James Rhodes testified that he was Appellant’s brother and
Appel l ant had told himwhen he was a teenager that he had been
sexual |y abused (but did not say by whom. (RS9, 961). Janes
Rhodes went into a foster home at age eight - the parents had
abandoned them and their siblings. (RS9, 962). Janes was with

Appellant until they were split up and put into foster hones.

(RS9, 961). The witness was aware that Appellant had been
placed in a psychiatric wunit 1in Napa State Hospital in
California, for possibly five years. (RS9, 964). He had

contact wth Appellant after the release from the Napa
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Psychiatric Unit - when Janes was el even or twelve - Appell ant
was holding their little brother on a bridge over the freeway,
ready to drop him (RS9, 965-966). Appel l ant offered no
expl anation; he put him down when James told him to do so.
(RS9, 966). The little brother was nentally disabl ed and Janes
specul ated Appellant figured he m ght be doing him a favor.

James next saw Appell ant when he cane and stayed with Janes in
Oregon after he was out of prison in the 1970°'s. He stayed in
his roomwth the lights off all the tinme and noved on after a
couple of nonths. (RS9, 966-967). There was not nmnuch
comruni cati on; Appellant told himit was hard to handle life.

Appellant’s girlfriend worried about himbecause of the way they
had sex; he would enter fromthe back side and Janmes expl ai ned
to her that Appellant was always in prison. (RS9, 968). The
| ast James heard of him Appellant held up a liquor store at
gunpoi nt and went back to prison. (RS9, 969). Appellant had
i nterpersonal problems with everybody. James acknow edged -
based on hi s own experiences - t he i npact of
institutionalization for a long period of tinme - one begins to
beli eve one is no good and when you are rel eased from prison and
need help, there is nobody to help. (RS9, 970). Janes
testified that he hinself had been in over a dozen foster hones,
was beaten, went to juvenile hall when he fought back, went to

anot her foster honme where the parents were drunks, returned to
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juvenile hall and another foster home. (RS9, 971-972). Janes
ran away at age twelve or thirteen, was caught and placed in a
boys ranch and escaped. (RS9, 973). Janes was sent to the
California Youth Authority (a small prison for those aged nine
to eighteen) at age thirteen or fourteen until age ei ghteen; he
had twenty-five fights in three nonths. (RS9, 974). He has
been stabbed six tines and shot twice. He was released at age
ei ghteen and net his parents for the first tine. After a three
or four nmonth period he punched both of them out and |eft.
(RS9, 975). Janes conmtted an armed robbery and ended up in
prison for five years - he did fifteen nonths. (RS9, 976-977).
In his life there was always gang activity which provided
protection and food. (RS9, 977). Janes admitted that when he
got out of prison he was abusive to his wife and now goes to
anger managenent. (RS9, 978). Janes Rhodes acknow edged about
a dozen felony convictions, assault and battery related. (RS9
979). He clainmed that his explosive tenper was related to his
upbringing - the foster hones, abuse, fights. (RS9, 980-981).
He testified that the youngest brother Kenny was violent in his
own way - he is volatile but doesn’'t have what it takes to
strike back and is on governnment disability. (RS9, 982-983).
Simlarly, he felt there had been no one to help Appellant,
bei ng pushed into institutions and nental hospital. (RS9, 984)

James al so related that when his nother visited himsix years
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ago, the first thing she wanted was to go to bed and have sex
with him (RS9, 1002). He told her to pack her stuff and
| eave. (RS9, 1003).

Psychi atrist Dr. Donald Tayl or conducted an exam nation of
Appel I ant Ri chard Rhodes and took a conplete history and nent al
status exam nati on. (RS10, 1014). Tayl or ascertai ned that
Appel l ant was born in California of two m grant workers who both
physically and sexually abused him prior to the age of five.
They di vorced and abandoned hi mand two brothers. Appellant was
found either several days or several weeks later by the Soci al
Service Agency, placed in different foster hones, group hones
for boys and sonetines placed back with his father until he was
ei ght or nine years old. He was often physically or sexually
abused by people in that home and at age ten was pernmanently
removed from the hone. Psychiatric and psychol ogica
eval uations at ages ten and twelve indicated that he was
severely disturbed at that tine. (RS10, 1014-1015). Taylor
added that he had an abnormal EEG which can be consistent with a
seizure disorder, placed on Dilantin and stinulants for
hyperactive child diagnosis. Wen the foster parents couldn’t
afford it he was taken off the nmedications. He spent from ages
twelve to eighteen in a state hospital. (RS10, 1015-1016). 1In
the state hospital he was diagnosed as a paranoi d schi zophrenic

and treated with such nedication as Thorazine or Mllaril. Dr.
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Tayl or testified that since he is not actually a schizophrenic
the effect of the medications would have been sinply to sedate
him and not do anything for the underlying problens. (RS10,
1016-1017). Tayl or opined that Appellant was wunder the
i nfluence of extreme nmental or enotional disturbance, that he
was operating under duress (intoxicated by alcohol) and that it
was a possibility that his capacity to conform his conduct to
the requirements of |law were inpaired. (RS10, 1018-1020). The
defense introduced as Defense Exhibits 1 and 2 nedi cal and ot her
records. (RS10, 1021). Taylor testified that Appellant was the
product of his environnment - physical and sexual abuse,
abandonnment, drugs and nental hospital. Tayl or added that he
was al so the product of his genes, that anti-social behavior
runs strongly in famlies. Appellant has an | Q of 82. (RS10,
1022-1025). \When puni shnent is unpredictable, inconsistent and
cruel, it tends to make people m strustful and angry and they
will displace it at a later tine.

The resentencing record also reflects that the State call ed
Dr. Merin as a rebuttal wtness. (RS10, 1073-1110). Duri ng
attorney Swisher’s cross-examnation of Dr. Merin, he elicited
favorable testinmony from the Catholic Social Services (RS10,
1095-1097) and also elicited information from Dr. Afield’ s
transcript and interview, i.e., that Appellant had been raised

in institutions from the age of five or thereabouts, that his
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parents had been in prison, that Appellant had been in and out
of foster homes and orphanages, that he had received several

di agnoses such as undi fferentiated schizophrenia, t hat
institutions don't really replace the famly, that Afield
reported Rhodes was seriously disturbed and disturbed nost of
his life, that he was under an extreme enotional or nenta

di sturbance in February of 1984, and under extrene duress at the
time, and that his capacity to appreciate the crimnality of his
conduct or to conformto the requirenents of |aw was severely
inpaired and that Dr. Afield had the opportunity to interview

Rhodes. (RS10, 1100-1102).
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SUMVARY OF THE ARGUVMENT

| ssue I: The lower court correctly denied Appellant’s claim
of a Brady or Gglio violation in the mnor m sstatement by FB
Agent Malone in his trial testinmony. The State did not w thhold
or suppress favorable testinmny which was material to the case,
nor was the State aware of any false testinony, nor could it
have affected the jury verdict.

| ssue 11: Resentencing trial attorney SM sher did not
render ineffective assistance at the penalty phase. Rhodes did
not provide information relating to the witnesses called at the
post-conviction hearing. Counsel was neither deficient nor was
the prejudice prong satisfied since the evidence offered was
| argely cumul ative to that presented at the penalty phase.

| ssue Il11: The trial court granted Appellant’s notion for
DNA testing and has not erred in failing to authorize a further
fishing expedition.

| ssue 1'V: The |lower court correctly denied relief summarily
on other clains which were insufficiently pled, procedurally

barred or neritl ess.
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ARGUMENT
| SSUE |

WHETHER THE LOWER COURT ERRED | N DENYI NG
APPELLANT’ S BRADY/ Gl GLI O CLAI M

In his anended claim XXl bel ow, Rhodes asserted that there
was new y-di scovered evidence showing that Appellant was
entitled to a new trial. He contended that as a result of the
i nvestigation of the FBI |aboratory the |Iab work and testinony
of Agent Mal one was i nadni ssible and unreliable. (R2, 351-352)

The | ower court granted Appellant an evidentiary hearing. (R4,
469-487). Follow ng an evidentiary hearing at which the court
heard testinony of Agent Malone and M. Whitehurst, the |ower
court entered its order denying relief. The court ruled that
Rhodes “has not denonstrated that Agent Mlone's ultimte
conclusion was fal se. Additionally, the Defendant has not shown
that Agent Malone's trial testinony was danmaging to the
Def endant because he did not inplicate the Defendant in any
way. ” Thus, Appellant failed to denonstrate that Malone’'s
testimony “affected the outconme of the guilt phase of the
trial.” (R6, 1021-1022). In denying Appellant’s Mtion for
Rehearing the court found Mal one’s erroneous testinony “harniess

beyond a reasonabl e doubt” pursuant to Guzman v. State, 868 So

2d 498 (Fla. 2003). (R6, 1034-1035).

Appel | ant contends that FBI Agent Ml one’ s testinony at the
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evidentiary hearing that he had given erroneous trial testinony
(that a hair in the left hand was really unsuitable for
conparison rather than being the hair of the victimas he had
earlier stated) along with the testinony of Deputy Clerk Kraft

denmonstrates a violation of Brady v. Mryland, 373 U.S. 83

(1963) and Gglio v. United States, 405 U S. 150 (1972)

entitling himto post-conviction relief. Appellee submts that
he is m staken and that the claimis meritless.?
Legal Standard for Brady and G glio Violations:

In Archer v. State, 934 So. 2d 1187, 1202 (Fla. 2006) this

Court reiterated that to establish a Brady violation a
petitioner must show (1) the evidence at issue is favorable to
t he accused, either because it is excul patory or because it is
i npeaching; (2) the evidence was suppressed by the State, either
willfully or inadvertently; and (3) prejudice to the defendant

has ensued. The petitioner nust denonstrate the prejudice

®  While the lower court recited in its Oder Denying Defendant’s
Motion to Vacate Conviction and Sentence that Ml one admtted
that his trial testinony in this case was false (R6, 1020), it
is nore accurate to state that Ml one instead admtted that a
portion of his testinmny was m staken or erroneous on one part,
i.e., that he had m stakenly stated at trial that the hairs in
both of the victim s hands matched her hairs when he shoul d have
said the hairs fromher hand natched her while that on the left
hand were not suitable. (R6, 1245-1246). That was Mal one’ s
only adm ssion as to “false” testinony and Appell ee submts that

his mstake is not false as used in the context of a Gglio
violation - and to the extent that the |ower court nmde a

finding of “false” testinony for purposes of Gglio, such a
finding is not supported by the record.
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prong, i.e., whether the favorable evidence could reasonably be
taken to put the whole case in such a different light as to

under m ne confidence in the verdict. Miharaj v. State, 778 So

2d 944, 953 (Fla. 2000).

The Court in Archer also explained the requirenments of a
Gglio violation: (1) the testimony was false; (2) the
prosecut or knew the testinony was false; and (3) the testinony

was material . Craig v. State, 685 So. 2d 1224, 1226 (Fla

1996) . Citing Ventura v. State, the Court noted that the

“thrust of Gglio and its progeny has been to ensure that the
jury know the facts that mght notivate a witness in giving
testinony, and that the prosecutor not fraudulently conceal such

facts from the jury. Ventura v. State, 794 So. 2d 553, 562

(Fla. 2001).” Archer at 1199. Accord, Melton v. State, 31 Fla

L. Weekly S 811 (Fla. Novenber 30, 2006)(“To establish a Brady
violation, the defendant has the burden to show (1) that
favorabl e evidence-either excul patory or inpeaching, (2) was
willfully or inadvertently suppressed by the State, and (3)
because the evidence was material, the defendant was prejudiced.
[citations omtted]. To nmeet the mteriality prong, the
def endant must denonstrate a reasonable probability that, had
t he suppressed evidence been disclosed, the jury would have
reached a different verdict. Strickler, 527 U S. at 289. A

reasonabl e probability is a probability sufficient to underm ne
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confidence in the outcone. ...A claimunder G glio alleges that
a prosecutor knowi ngly presented false testinony against the
defendant; a Gglio violation is denmonstrated when (1) the
prosecutor presented or failed to correct false testinony; (2)
t he prosecutor knew the testinmny was false; and (3) the false
evidence was material. [citation omtted]. Once the first two
prongs are established, the fal se evidence is deened material if

there is any reasonable possibility that it could have affected

the jury’s verdict.”).*

The Lower Court’s Ruling:
The | ower court found the claimof a Brady violation to be

meritl ess:

. as there is no indication that favorable
evidence was wthheld or that prejudice ensued.
Tonkins [sic] v. State, 2003 W. 22304578 (Fla. Cct. 9,
2003). As previously noted, the Defendant has failed
to denmonstrate that further testing of the hair
sanpl es woul d provide any favorabl e evidence. Unlike
Hof fman [sic] v. State, 800 So. 2d 174 (Fla. 2001),
there was no excul patory hair analysis here because
there has not been a subsequent test excluding the
Def endant as a potential source of the hair. 1In this
case, there are only inconclusive test results that do
not exclude the Defendant, the victim or a third
person as a potential source of the hair. The
Def endant’s conclusion that the wvictims hands

* Trial defense counsel in the original guilt phase, M.

Andringa, testified that he could not recall what had been
provided by the State in discovery but that he had no reason to
beli eve that anything had been withheld and if he had believed
so he would have taken the appropriate action to renedy the
situation. (R8, 1197, 1200). M. Andringa’ s testinony does not
establish that the State suppressed evi dence.
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contai ned foreign hairs unrelated to the Defendant or
the victimis sinply not supported by any evidence
presented to this court.

(R6, 1022-1023).

The | ower court also explained its reasons for rejecting the
Gglio claim

The Defendant’s claimthat a G glio violation occurred
is also without nerit because there has been no
evi dence presented to suggest that the State know ngly
present ed fal se or m sl eadi ng testi nony.
Additionally, as previously noted, this court finds
that Agent Malone's testinmbny did not affect the
judgnment of the jury and therefore, even if the State
knew it was presenting false testinony, any error was
harm ess beyond a reasonabl e doubt.

(R6, 1023). See also Order Denying Defendant’s Motion for

Rehearing, noting that pursuant to Guzman v. State, 868 So. 2d

498 (Fla. 2003) the correct G glio standard was applied and “the

court finds no reasonable likelihood that Agent Malone’'s
testinony affected the jury’'s verdict.” (R6, 1034).°
® The lower court’s order recites that “In 2001, Agent Mal one

adm tted, after checking his handwitten bench notes, that he
did not actually test all of the hair sanples in this case.”
(R6, 1021). However, Ml one's 2001 testinony was that he did
review all the hairs selected for exam
Q So you chose which hairs to place on the
slides?
A. Well, ny technicians are very experienced. 1In
ot her wor ds, al | those technicians are very
experi enced. They have extensive training before they
go out on their own. They took all the hairs and
basically put them on the slides.
Q Ckay, so all the hair that was submtted to you
was placed on the slides for you to revi ew?
A. That’'s correct.
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As to the Brady claim the lower court’s conclusionis fully
supported by the record. As to Malone’'s recent discovery that
he was m staken in his testinony about the hair in the victims
left hand, the prosecutor explained during the evidentiary
hearing on October 24, 2001 that he had received a copy of
Mal one’s notes and reports that had been sent to collateral
counsel on July 5, 2001, that they did not receive the conplete
notes until October 15, that Malone told himonly that norning
that the QL3 hairs fromthe victinis |left hand was not suitable
for conparison purposes, that Ml one recogni zed the di screpancy
in his trial testinony and the prosecutor imediately notified
col l ateral counsel. (R8, 1178-1180). It is very questionable
that this disclosure is “favorable to the accused”; it is not
excul patory that the hair in the left hand is unsuitable for
conparison rather than that of the victim although it perhaps
can be said to inpeach mnimally Mal one’s trial testinmony. Wth
regard to the second prong of Brady the evidence was not
suppressed by the State - rather Malone’s error in his testinony

was di scovered for the first tinme during the evidentiary hearing

(R8, 1233-1234). He later noted that he reviewed about sixty-
three hairs and hundreds of fibers. (R8, 1251). Then,

Q kay, in this case, you did in fact | ook at al

the hairs that were submtted?

A. Yes, | did.
(R8, 1275). The trial court’s statenment may sinply reflect the
interpretation that there were other hairs anong the debris that
the technicians did not prepare for Malone s review by placing
on m croscopic slides.
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bel ow and the prosecutor imediately notified Appellant.
Finally, Rhodes cannot satisfy the prejudice prong; this

evi dence cannot reasonably be taken to put the whole case in
such a different light as to wunderm ne confidence in the
verdict. At trial, testinony fromw tnesses established that on
March 24, 1984 the deconposi ng body of a white femal e was found
in debris including carpeting being used to construct a bermin
the Wiomi ng Antel ope Gun Club in St. Petersburg. (DAR13, 1454-
1455, 1485-1486, 1489-1492). The |lower right |leg was m ssing
but was | ocated on March 30, 1984, a few yards from where the
body had been found. (DAR13, 1492, 1521-1522). Debris fromtwo
bui I dings that had been torn down was being used to construct
the berm but debris in the imedi ate area of the body canme from
t he Sunset Hotel in Clearwater which was denolished on March 15.

(DAR13, 1453, 1455, 1463, 1465, 1467). The body was identified
as that of Karen Ni eradka through fingerprints; her known prints
were on file with the Pinellas County Sheriff’'s Ofice as a
result of her arrest in February 1984. (DAR13, 1546, 1551-1559,
1567, 1570-1572; DAR15, 1888). Medical Exam ner Dr. Joan Wbod
determ ned the cause of death to be manual strangul ati on (DAR14,

1701) and she had been dead from two to eight weeks (DARL4,

1705).°

® Any suggestion now that there nmay be doubt as to the

identification of the victimis frivolous. Testinony at trial,
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On March 2, 1984 Rhodes was stopped by a Florida Hi ghway
Patrol Trooper in Hernando County driving a white 1983 Dodge
registered to the victim Rhodes initially said the car
bel onged to his girlfriend Linda whose |ast name he could not
pronounce because it was Russian. Docunments in the glove
conpartnent showed the car was registered to Karen N eradka whom
Appel I ant cl ai mned was anot her one of his girlfriends. There was
also a note in the glove conpartnent giving Rhodes permi ssion to
drive the car, purportedly signed by Ni eradka and Appellant.
(DAR15, 1779-1789). Rhodes was arrested for driving without a
valid driver’s license and taken to Citrus County jail. (DARL5,
1789) . Rhodes’ cellmte Harvey Duranseau testified that
generally Rhodes was not interested in watching the news but
when there was a broadcast on the evening news of a worman’ s body
found in a landfill, he asked Duranseau questions if the police
could determ ne the cause of death by strangulation or obtain
fingerprints from a dead body. (DAR15, 1836-1837). Rhodes
mentioned that the only people that know what occurred was him
and he wasn’t talking and the girl - and he gestured a
strangling notion with his hands. (DAR15, 1840).

When Detectives Porter and Kelly of the Pinellas County

Sheriff’'s Departnment interviewed Rhodes at the Citrus County

including fingerprint evidence, established that she was Karen
Ni er adka.
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jail on March 26, 1984, upon introduction Rhodes vol unteered “I
know why you’'re here. You're here on a nurder investigation.”
(DARL15, 1896; DARLl6, 2007). Rhodes provided a nunber of
different and conflicting statenents. He clained he had rented
the victims car from her (DARLl5, 1897-1898), that he had taken
Karen and her boyfriend “Bear” to the Sunset Hotel and dropped
them off (DAR15, 1898-1903), and nentioned that the police
couldn’'t prove he did it since too nmuch tinme had el apsed and he
“studied forensic |obotony in prison” (DAR15, 1912). In a
second interview Rhodes indicated that he was with Crazy Ange

and waited in a car when Crazy Angel killed her at the Sunset
Motel . (DARL15, 1924). In another statenent he w tnessed Ange

strangling her and Karen was not fighting. (DAR16, 2012). In
yet anot her version Rhodes clainmed he did not |earn about the
murder until Kermt Villeneuve later told himhe killed Karen

Rhodes admtted lying to the officers. (DAR16, 2013-2014). He
also clained to be present when Kermt attacked her. (DARLG,
2019- 2022). Rhodes offered to tell Detective Porter how the
victimdied if he would prom se Rhodes woul d spend the rest of
his life in a nental facility and told himhe would not get the
truth out of himuntil he was convicted. (DAR15, 1956-1957).
Rhodes described hinself as a vanpire who preyed upon others.

( DAR15, 1956).

At the Pinellas County jail Rhodes told cell mte Edward
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Cottrell that he had gone with a girl naned Karen to the Sunset
Fort Harrison Hotel which was being torn down, that he tried to
get into her pants and she resisted, that he choked her and hit
her head with a board and hid her body in sonme rubbish under
sone carpet. (DAR16, 2032-2033). Rhodes told inmate John
Bennett that he had “bruised nore than a grape, but they can’'t
prove it.” (DAR16, 2060). Rhodes told cell mate M chael GCuy
Allen that he was partying with a girl and tried to break her
neck. (DAR16, 2080-2081). An FDLE expert opined that Rhodes
was the author of the docunent purportedly containing the
victim s signature. (DAR16, 2104-2109).

FBI Agent M chael Malone testified in Appellant’s first
trial at guilt phase. (DAR15, 1862-1880). He conpared known
hai r sanpl es of Appellant Rhodes and those furnished fromthe
victim (DARL15, 1865). After explaining the three-part
exam nation of hairs using three different m croscopes (DARL5,
1866-1870), Malone testified that unknown hairs were conpared
against the hairs of M. Rhodes and the victim The results
were that all of the unknown hairs fromthe victimor the area
where the victimwas found turned out to be either her hairs or
were hair fragnments that couldn’t be associated to anybody. He
stated that hairs from the victims hands were her hairs.
(DAR15, 1873). Based on his training and |earning, Malone

testified that in the death throes people have a tendency to
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grab their own hair. (DAR15, 1876-1877). On cross-exam hation,
Mal one agreed with defense counsel that the “bottom |ine” was
there were no other hairs than the victims, (DAR15, 1879).
Thus, in essence the Malone testinmony was non-incul patory to
Rhodes, i.e., Malone did not testify (and still does not) that
any of the hair evidence he exam ned belonged to Appellant
Rhodes. The State’'s evidence connecting Appellant to the
hom ci de canme from el sewhere.

Just as there is no Brady violation since the Ml one error
in testinony about the hair in the Ieft hand is not excul patory
nor suppressed by the State nor resulting in prejudice to
Appel lant, so also there is no Gglio violation since the
prosecutor did not know of any false testinony and Mal one’s now
corrected testinmony that the hair in the left hand was not
suitable for conparison was not material and could not have
affected the jury verdict. Any such assertion that Mlone's
erroneous statenent about the hair in the I eft hand belonging to
the victimrather than unsuitable for conparison affecting the
jury’s verdict is - to put it bluntly - frivol ous.

At the evidentiary hearing, Malone testified that upon
review of his prior testinmony he noticed an inaccuracy. Wereas
the prior testinony was that the hairs in both victinm s hands
were hers, the correct statement should be that the hairs from

her right hand matched hers but that the hair in the left hand
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was not suitable for conparison. (R8, 1245-1246). The report
was correct; he changed nothing in the report - his testinmony
was sinply inaccurate at that point. (R8, 1246). Mal one
testified that he exam ned all of the hairs in the victinms hand
- and with the exception of one hair in the other hand - they
were all mcroscopically matched to the victim  They did not
conme fromor match Rhodes’ hair. (R8, 1249, 1275-1276).

VWi le Mal one admtted - and the record reflects - that the
wi tness was m staken and had erred in testifying at trial that
hairs in both hands of the victim belonged to her rather than
the hair in the left hand was unsuitable for conparison, that
does not constitute false testinony or error under Gglio v.

United States, 405 U S. 150 (1972) to warrant relief in a

coll ateral challenge. 1In Ventura v. Attorney General, State of

Florida, 419 F.3d 1269, 1276-1277 (11th Cir. 2005) the Court

expl ai ned:

Gglio error is a species of Brady error that
occurs when “the undisclosed evidence denonstrates

t hat the prosecution’s case included perjured
testinmony and that the prosecution knew, or should
have known, of the perjury.” United States v. Agurs,
427 U.S. 97, 103, 96 S. Ct. 2392, 49 L. Ed. 2d 342
(1976) .
* * *

The origins of the Gglio doctrine lie in the

Suprene Court’s decision in Napue v. Illinois, 360

Uus 264, 79 S. C. 1173, 3 L. Ed. 2d 1217 (1959),
which held that a prosecutor’s failure to correct
fal se testinony by the principal state witness that he
had recei ved no prom se of consideration in return for
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his testinony violated the defendant’s Fourteenth
Amendnment due process rights and required a reversal

of the judgnent of conviction. The Court expl ained
that “it is established that a conviction obtained
t hrough use of false evidence, known to be such by
representatives of the State, nust fall wunder the
Fourteenth Anmendnent.” [d. at 269 (citing Mooney v.
Hol ohan, 294 U.S. 103, 55 S. Ct. 340, 79 L. Ed. 791
(1935)).

Merely because a witness errs or is mstaken in his
testinony of course does not nean that the w tness has given

fal se or perjured testinony. See United States v. Bailey, 123

F.3d 1381, 1395-1396 (11th Cir. 1997) (“Instead of show ng
perjury, we conclude that Bailey has denonstrated nothing nore
than a nmenory | apse, unintentional error, or oversight by Agent

Hudson.”); Maharaj v. State, 778 So. 2d 944, 956 (Fla. 2000);

United States v. Mchael, 17 F.3d 1383, 1385 (11th Cir. 1994)

(“I't is entirely plausible that Agent Dyer’s recollection of
what transpired at the | HOP was incorrect. W refuse to inpute
know edge of falsity to the prosecutor where a key governnent
witness testinmony is in conflict with another’s statenent or

testinmony.”); United States v. Lochnondy, 890 F.2d 817, 822 (6th

Cir. 1989).

Wiile it is correct that Agent Ml one acknow edged meki ng an
erroneous statenent in his testinony, it is wong to assert that
he knowi ngly gave false testinobny and such an assertion is
unsupported by the record at the evidentiary hearing.

The instant case is simlar to the recently-rejected
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chall enge to the trial testinmny of Agent Ml one in Hannon v.
State, 31 Fla. L. Wekly S 539, 2006 Fla. LEXIS 1826 (Fla

August 31, 2006):

Hannon next asserts that FBlI Special Agent M chael
Mal one provided unreliable and false testinony during
trial. Hannon further clains that the State w thheld
an FBI Crine Laboratory investigation by the U S.
Department of Justice, wherein Malone was criticized
for ~conducting inconplete tests and exaggerating
testinmony to fit the governnment’s case, and the report
recommended that Malone be subject to disciplinary
action. The record indicates that Ml one testified
during the trial here that there “were no hairs |ike
M. Hannon anywhere in the residence or on the
victins.” Mlone testified that he conpared a fabric
i npression nade on a door with a pair of Hannon's
trousers, which were taken from Hannon when he was
arrested, and that Hannon’s pants did not match the
i npression on the victinms’ door. Mal one further
testified that the particular pattern of t he
i npressi on nmade on the door was consistent with the
type that would be nade by an item such as a blue jean
fabric. However, Malone did not testify that Hannon
was wearing a blue jean fabric or that he tested any
bl ue jean fabric bel onging to Hannon.

Hannon has not presented any facts to show that
Mal one’ s testinony was unreliable or false. Moreover,
Hannon was not prejudiced by Mlone's testinmony
because his testinony--that hair and fiber collected
at the scene did not match Hannon’s, and that Hannon’'s
pants did not match the fabric inpression nade on the
victim s door--was not danmaging to Hannon. Hannon,
however, cl ai ns t hat Mal one’ s testi nony was
significant because of its inplication that Hannon was
in the victins’ apartnment the night of the nurders,
but failed to | eave any hairs as evidence. Hannon
hi ghlights that the State during its closing argunment
enphasi zed Mal one’ s testimony that the fiber
i npression on the outside of the victinms’ front door
was consistent with a blue jean type material, and
that all the witnesses identified the three who left
the victins’ apartment as wearing blue jeans. The

48



State further argued during closing that Richardson
identified Hannon as wearing blue jeans on the night
of the crinmes. Notw thstanding these argunents, it is
not |ikely that had trial counsel had the FBI report
relating to Malone, trial counsel would have used it
to chall enge Mal one’s expertise or testinony. During
t he postconviction evidentiary hearing, trial counsel
testified that in his view Mal one had in fact hel ped
or advanced Hannon’s alibi defense. Therefore, it is
not likely that evidence that Ml one was investigated
woul d have been presented even if it was avail able.
Mor eover, even if the jury had heard the information
found in the FBI report, it is not of such a character
that it would probably produce an acquittal on
retrial. See MIlls, 786 So. 2d at 549. There is no
merit to this claimand it is also denied.

Appel l ant’s contention that the prosecutor must be deened
responsi ble for Agent Malone’ s erroneous trial testinony about
the hair in the left hand m sstatenent under the theory that |aw
enforcenent actions are inputed to the prosecutor is neritless.

That principle my not be applied so mechanistically. The
federal courts have declined to inpute the know edge of i nproper
testinmony from state expert w tnesses to the prosecutor. I n

Smith v. Mssey, 235 F.3d 1259 (10th Cir. 2000), the court

expl ai ned that chem st Ede overstated his qualifications as a
bl ood spatter expert in certain regards and the court accepted
the assertion that his testinony regarding this specific aspect
of his training and qualifications was false for purposes of

anal ysis wunder Napue v. Illinois, 360 US. 264 (1959).

Additionally, many of Ede' s explanations of blood spatter

analysis in general and nost of his specific conclusions were
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scientifically inaccurate. The court noted, however, that it
was uncl ear whether the scientific inaccuracies were the result
of negligence, recklessness or intentional m sconduct on the
part of Ede and because “there is a dearth of case |aw applying
Napue in the context of allegedly false expert testinony” the
court would assune, wthout deciding, that the scientific
i naccuracies qualify as “false” statenents for purposes of
Napue.

Turning to the question of whether the prosecution knew
Ede’'s testinmony was false, the court declined to accept the
argunent that as an agent Ede’s decision to provide inaccurate
testimony should be inputed to the prosecution, the court noted
that the Suprenme Court has not directly addressed the issue.

See Briscoe v. LaHue, 460 U.S. 325, 326 n.1 (1983)(“The Court

has held that the prosecutor’s know ng use of perjured testinony
vi ol ates due process, but has not held that the fal se testinony
of a police officer in itself violates constitutional rights.”).
The Smith court acknow edged a split anobng the circuits and the
Fifth and Tenth Circuits have refused to i npute the know edge of
a law enforcenment officer to the prosecution where there has

been an alleged Napue violation; citing Smth v. Sec’'y of New

Mexico Dep’t of Corrections, 50 F.3d 801, 831 (10th Cir. 1995)

and Koch v. Puckett, 907 F.2d 524, 531 (5th Cr. 1990). Smth

V. Massey, at 1272.

50



In the instant case there has been no testinony or any other
conpetent substantial evidence introduced that woul d support a
finding that the prosecutor knew that any false or perjurious
testi nony of Mal one or anyone el se was submitted to the jury.

Rhodes’ contention that there were nultiple errors in Agent
Mal one’s trial testinmony is nmeritless. Appellant reiterates the
conplaint that Malone testified at trial beyond his area of
expertise that victins pull their own hair in the throes of
deat h. Rhodes states that this Court did not address the issue
on direct appeal. More accurately, the Court considered and
rejected the claimas neritless in a footnote observation that

presumably did not nerit further discussion. Rhodes v. State,

547 So. 2d 1201, 1203 n.2 (Fla. 1989). And Agent Ml one has not
receded from his trial testinmony on this point. (R8, 1247-
1248). Rhodes hypot hesizes that the prosecutor in selecting the
exhibits to be entered into evidence chose that which would have
the nost inpact, that is the “wads” of hair. Appellant ignores
t he prosecutor’s expl anation bel ow that he inadvertently omtted
the slides that were at the Sheriff’'s Ofice and the materi al
menti oned by Deputy Clerk Kraft included debris found around the
body. (R10, 1608-1610)."

" Wil e Appell ant advances his specul ation that the State chose
exhibits not on glass slides to introduce for the “greatest
inpact,” there is no testinony supporting it and there is no
evidence of wllful prosecutori al conduct to rebut the
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Rhodes argues that the hair contained in State’s Exhibit 10B
was bl ond whereas the victims hair was brown (R10, 1604-1605)
but the I ower court declined to accept collateral counsel as a
hair expert or to be one, noting that people can have bl ond,
brown or gray hair (and collateral counsel agreed) (R10, 1615).
Not abl y, Rhodes did not nmke any inquiry of Agent Mal one on
this point when he testified - preferring instead to allow the
court to look at the exhibits.®
Rhodes argues that Mal one knowi ngly gave fal se testinony at
trial because Exhibit 10B was in a round plastic container
al t hough Mal one had exam ned the hairs he did when they were put
on gl ass slides. But Malone's trial testinony explained that
when hair sanples cone to this office, the hairs have to be
renoved from those itens and put on glass slides. The Q
exhi bits were conpared agai nst the known sanples of Rhodes and
the victim (DAR15, 1872-1873). Deputy Clerk Kraft descri bed
Exhibit 10 as a conposite of hair fromthe victims right hand -

a small plastic bag containing hair and dirt and a plastic

expl anations that the prosecutor inadvertently omtted the
slides that were at the sheriff’s office.

® Rhodes argues that Malone's error on the State Exhibit 13 on
the victims |l eft hand denonstrated anot her notive for Malone to
give false testinmony, i.e., that the State Exhibit 10B hair from
the victims right hand was bl ond and that Malone clainmed it was
unsuitable for conparison. But Ml one did not testify that the
State Exhibit 10B hair from the right hand was unsuitable for
conparison; rather, he testified it was indistinguishable from
the victims hair. (R8, 1275).
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contai ner of hair (R10, 1584, 1598-1599). Rhodes argues that
Mal one gave fal se testinony because Exhibit 10B was in a plastic
contai ner rather than on a glass slide that Mal one used for his
exam nation. But there is no major inconsistency here. Mlone
testified at trial and below that the technicians prepare the
material for review putting themin plastic containers and on
glass slides. (DAR15, 1872; R8, 1233). That a portion of the
hair from the plastic containers was put on a glass slide for
his review does not denonstrate that the hair in the plastic
contai ner was not of the sane material reviewed.

Rhodes appears to argue that since there was a clunp or wad
of hair in the exhibit bags Ml one did not exam ne them since
they were not on a glass slide. However, Mal one expl ai ned at
the evidentiary hearing that technicians renove the sanples from
t he package sent by the Sheriff’s departnent, processed in
scraping roons and placed on glass slides for his review. (RS,
1231-1233). Malone stated that he reviewed all the hairs on the
slides and indicated there were about sixty-three hairs
exam ned. (R8, 1234, 1251). Agent Mal one presumably was
referring to the hair processed by his technicians and pl aced on
slides for mcroscopic review rather than the |arge amount of
debris that was available - and which the | ower court apparently
considered in making the conclusion that not all hairs were

exam ned.
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Appel | ant contends that there were several other errors
Mal one made. Rhodes conpl ai ns that Mal one’ s bench notes reflect
that a portion of QL, @@, X, &G and O were not suitable for

conparison - but Malone testified at trial:

Al'l of the unknown hairs fromthe victimor the
area where the victim was found turned out to be
either her hairs or they were hairs that were
basically no good. They were just hair fragnents and
they couldn’t be associated to anybody. So, again,
the bottomline as far as the hair fromthe victimor
area where she was found is that there were no foreign
hairs at all

(DAR15, 1873) (enphasi s supplied).

* * *

Q You indicated that all the hairs found that
were given to you from conbing around the victims
body were the victimis hairs or not able to be
identified, is that correct?

A That is correct. Yes.

Q What would nmake a hair not be able to be
identified?

A If you were dealing with either a danamged
hair or a hair fragnent and you weren't able to find
fifteen characteristics that | alluded to earlier,

then basically the hair is just no good. You can’t
make any type of assunption about the hair. You can’'t
elimnate it. You can’'t elimnate sonebody, you can’t
associ ate anybody.

(DAR15, 1877)(enphasis supplied). There is little wonder that
trial defense counsel in the brief cross-exanm nation succinctly
noted the non-incul patory nature of the testinmony and quickly

obt ai ned an acknow edgenent that the witness “can’t shed any
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light on this at all.” ( DAR15, 1879).° Rhodes repeats a
conpl aint that he has not been awarded a bel ated deposition of
the FDLE | ab analyst. This is nmeritless. See Issue Ill, infra

Appel | ant next conplains that the |ower court disallowed his
i npeaching Malone with the report of the Inspector General. The
proffer submtted bel ow concl usively denponstrates no entitl enment
to relief. Bel ow, Rhodes acknow edged to the court that the
report did not refer to this case or the nethods Ml one used in
this case. (R8, 1255-1256). After the prosecutor relied on the

decisions in Cruse v. State, 588 So. 2d 983 (Fla. 1991),

Nowi t zke v. State, 572 So. 2d 1346 (Fla. 1990), and Schwarz v.

State, 695 So. 2d 452 (Fla. 4th DCA 1997), Rnhodes represented to
the court that the testinony of M. Witehurst would “talk
about” whet her the nmet hod Mal one used was beyond his experti se.

(R8, 1256-1261).'° The court ruled that Rhodes could not
chal l enge Malone’s credibility or nethod in the manner attenpted
- by reference to unrelated cases; there had to be a specific

reference to the this case or the nethod used in this case.

® At trial technician Barnes identified a number of exhibits

i ntroduced at trial. He identified Exhibits 13A and 13B as
“hair sanple collected fromthe |left side of the victins body
mar ked 15A.”7 15B was a sanple collected from 13A and was nar ked

with Q number 15. (DAR13, 1521). Simlarly, the May 18, 1984
report of the FBI Lab described QL5 as hair from around the
body. See Defendant’'s Exhibit 7, R 2nd Supp. Vol. 1, p.11.

% Whi t ehurst subsequently testified. He was not at the FBI |ab
when Mal one worked on this case, had no expertise on hair and
fibers, and had no opinion on Malone. (R8, 1337-1338).

55



(R8, 1262-1263). |In a proffer, Mal one described the criticism
of him the 1997 report pertaining to his involvenent in the
Al cee Hastings case. (R8, 1264-1267). No disciplinary action
of any kind was taken by the 1G or the FBI. (R8, 1268-1270).
I n anot her case he put the wong Q number down in his notes.
(R8, 1269).

The trial court properly declined to award any relief on the
claimthat Agent Ml one nust be deened a w tness that has been
di scredited and unworthy of belief. As stated above, Mal one
acknow edged that he had been in error about the hair found in
the victims left hand and for the reasons stated herein that
error - along with any other - does not warrant the grant of

postconviction relief.
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| SSUE | |

WHETHER RESENTENCI NG COUNSEL RENDERED
| NEFFECTI VE ASSI STANCE.

The | ower court denied relief on this claim follow ng an
evidentiary hearing. (R6, 1013-1020). The standard of review
regarding the trial court conclusion that counsel did not render
ineffective assistance is two-pronged: the appellate court nust
defer to the trial court’s findings on factual issues but nust
review the court’s ultinmate conclusions on the deficiency and

prej udi ce prongs de novo. St ephens v. State, 748 So. 2d 1028

(Fla. 1999); Bruno v. State, 807 So. 2d 55, 62 (Fla. 2001).

The Lower Court’'s Order:

The | ower court’s order properly articulated the standard of

Strickland v. Washington, 466 U S. 668 (1984) that a clai mant

must denonstrate specific acts or om ssions of counsel that are
“so serious that counsel was not functioning as the counsel
guar ant eed the defendant by the Sixth Anmendnent” Id. at 687, and
al so nmust denonstrate prejudice by “showing] that there is a
reasonabl e probability that, but for counsel’s unprofessiona
errors, the result of the proceedi ng woul d have been different.
A reasonable probability is a probability sufficient to
underm ne confidence in the outcone.” 1d. at 694. (R6, 1013-
1014) .

The | ower court determ ned that Rhodes failed to denonstrate

57



t hat counsel should have known that unpresented w tnesses were
avai lable and would have provided beneficial testinony.
Resent enci ng counsel Swi sher testified that he asked Appell ant
to give hima list of potential w tnesses and that Appell ant
gave the nanes of people involved in the prison mnistries
program his grandnother Mary Vails, and two half-brothers.
Swi sher also testified that prior to the resentenci ng proceedi ng
during an in-canmera hearing Rhodes stated that he wanted counsel
to contact Don Betterly and Janmes Rhodes. Those were the only
names provided by Appellant to counsel prior to resentencing.
Def ense counsel spoke with M. Betterly but decided not to have
him testify as Betterly told counsel that Appellant was
mani pul ative and a liar. Swi sher testified that it would have
been disastrous to have Betterly testify. As to the prison
mnistry witnesses, Swi sher testified that he did not want to
use them because he did not want the jury to learn that
Appel | ant was previously sentenced to death. (R6, 1014-1015).

The |lower court found that attorney Sw sher “made an
informed strategic decision to not call M. Betterly or the
prison mnistry wtnesses” and such a reasonable strategic
deci sion was not subject to second-guessing on collateral
attack. (R6, 1015).

The | ower court also found with respect to Appellant’s half-

brothers serving in the mlitary overseas that “there has been
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no evi dence presented as to what their testinony woul d have been
if called to testify.” (R6, 1015). Accordingly, no prejudice
was shown by trial counsel’s failure to contact these two
wi t nesses. (R6, 1015).

The | ower court added that counsel contacted James Rhodes
and introduced his testinmony at the resentencing trial;
attenpted to contact Appellant’s grandnother Mary Vails but was
unsuccessful but asked Dr. Taylor to contact her. Dr. Tayl or
did contact Vails as part of the background investigation into
mtigating evidence and through Dr. Taylor’s analysis her
statenents and input were presented to the jury. The | ower
court concluded that Appellant had not denonstrated a reasonable
probability that Vails’ |ive testinmony would have yielded a
different result. (R6, 1015-1016).

Three witnesses - Eileen Mease, Kenneth Rhodes, and Lorraine
Arnmstrong - testified at the evidentiary hearing and provided
specific details of Appellant’s childhood, but there was no
testimony presented show ng that Appellant told his counsel he
wanted these wi tnesses contacted, nor is there anything in he
records that woul d have alerted a reasonable attorney that these
peopl e shoul d have been contacted. (R6, 1016). Counsel’s task
was made even more difficult since Appellant grew up in a
m grant farmng community in California and he had not been in

contact wth these witnesses in many years. (Kennet h Rhodes
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even testified that he forgot Richard Rhodes was his brother
until contacted for purposes of this notion.) Counsel conducted
a reasonabl e investigation into mtigation given the information
he was provided. (R6, 1017). The | ower court relied on and

cited Thomas v. State, 838 So. 2d 535, 540 (Fla. 2003)

(approving trial court’s finding that counsel’s testinony was
nore credi ble and persuasive than the defendant’s allegations);

Carroll v. State, 815 So. 2d 601, 614 (Fla. 2002) (rejecting

i neffective counsel claimwhere counsel asserted that client did
not provide himw th nanes of mtigating witnesses and counsel
was led to believe defendant did not have a close famly

relationship anynore); Cherry v. State, 781 So. 2d 1040, 1050

(Fla. 2000) (“Cherry did not provide him][defense counsel] with
names of any w tnesses who could have provided mtigating
evidence” and “By failing to provide trial counsel with the
names of w tnesses who could assist in presenting mtigating
evi dence, Cherry may not now conplain that trial counsel’s
failure to pursue such mtigation was unreasonable.”).
Consequently, Appellant failed to establish that he satisfied

the first-deficiency-prong of Strickland. (R6, 1018).

The | ower court proceeded with its analysis and concl uded
t hat even assuni ng arguendo deficient performance, no prejudice
was shown by the all eged deficiency. Appellant’s brother Janes

Rhodes testified at the penalty phase and told the jury that he
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and his brother were abandoned at a very early age, they
suffered from mal nutrition and went |ong periods with no adult
supervi si on. He also testified that Appel | ant spent
approximately five years in the Napa State Hospital psychiatric
ward and that his father was an al coholic and he confirnmed that
Appel | ant conpl ained as a teenager that he had been sexually
abused. (R6, 1018).

Addi tionally, Dr . Donal d  Tayl or testified at t he
resentenci ng penalty phase and infornmed the jury that Rhodes had
been physically and sexually abused before he was five years
ol d, was abandoned at the age of five and spent the next three
years in and out of foster hones. Dr. Taylor testified that
Appellant lived with his father for the next two years and was
continually sexually and physically abused until he was
permanently renoved from the hone. Dr. Taylor testified that
previ ous psychol ogical testing revealed that as early as ten
years old Appellant was diagnosed as being severely nentally
di sturbed; his childhood and adol escent nedical records were
entered into evidence for the jury to consider. Dr. Tayl or
confirmed that Appellant’s nental condition was m sdi agnosed by
the doctors at the Napa State Hospital and that Appellant had
been m streated by doctors at the hospital. The jury |earned
that Appellant’s father was incarcerated at |east three tines

and his nother was incarcerated once. Dr. Taylor also stated
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that early tests had predicted Appellant would grow up to have
aggressive tendencies if he did not receive proper treatnent and
he stated that this was the worst case of child abuse he had
ever seen. (R6, 1018-1019).

VWile the |lower court noted Kenneth Rhodes, Eileen Mease,
and Lorraine Armstrong may have provided details of Appellant’s
chil dhood, “the jury was made aware that the Defendant was
abused, m sdi agnosed and negl ected, and was able to consider
this information prior to reaching its verdict” and “these
wi tnesses would have provided only cumulative testinony and
t herefore the Defendant has not denonstrated prejudice.” (R6,

1019). See Gaskin v. State, 822 So. 2d 1243, 1250 (Fla. 2002)

(Dr. Tooner’s testinony represents not only a recent and nore
favorabl e defense expert opinion, but a cumulative opinion to
one that was already presented to the trial court).

Appel l ant expressed criticism at resentencing counsel
Swi sher’s statenent that his client was the “captain of the
ship.” But this Court has repeatedly echoed that thene. See

Hanbl en v. State, 527 So. 2d 800, 804 (Fla. 1988) (“. . . in the

final analysis, all conpetent defendants have a right to contro

their own destinies.”); Boyd v. State, 910 So. 2d 167, 190 (Fl a.

2005) (“Boyd was exercising his right to be the ‘captain of the
ship’ in determ ning what would be presented during the penalty

phase. See Nixon v. Singletary, 758 So. 2d 618, 625 (Fla
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2000)).

Appel | ant conplains that counsel did not file notions
chall enging the statutory aggravators or the constitutionality
of the death penalty. However, this Court upheld the sentence
finding that the three aggravators rendered his death sentence
proportionate and counsel cannot be deenmed ineffective for not
raising neritless challenges to the death penalty that this

Court has rejected. See, e.g., Rutherford v. State, 940 So. 2d

1112 (Fla. 2006); Hodges v. State, 885 So. 2d 338, 359 & n.9

(Fla. 2004); Lugo v. State, 845 So. 2d 74, 119 (Fla. 2003);

Schoenwetter v. State, 931 So. 2d 857, 877 (Fla. 2006).

Appellant Has Failed In Hys Burden To Denpbnstrate Deficient
Per f or mance:

Attorney Sw sher, an experienced capital defense litigator,
had received the files fromthe previous defense team (Andringa
and Denhardt), reviewed the testinony of wtnesses in
Appellant’s prior trial, contacted Dr. Taylor to testify, read
through Dr. Merin's prior testinony and talked to his client.
He had the assistance of co-counsel Daryl Flanagan (R9, 1350-
1358, 1384-1389). Swi sher was aware of a couple of step-
brothers in the Marines, was aware that non-statutory mtigation
i ncluded everything and, prior to presenting the testinony of

mental health expert Dr. Taylor, presented him with a thick
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stack of background information nmaterial. (R9, 1359-1361).
Swi sher spoke telephonically with Dr. Afield before the
resentencing hearing, he tried to contact Appel I ant’ s
grandnot her Mary Vails but Dr. Taylor was able to talk to her.
(R9, 1365-1366). Swi sher intended to establish the statutory
mental mtigators through Dr. Taylor, the records and the use of
Dr. Afield s prior testinony through Dr. Taylor and/or Dr. Merin
-- he wanted the jury to know of the horrible tinme he had
growi ng up. (R9, 1367-1368).

Counsel didn’t think there was a probl em between them until
February 11 when Appellant conplained to the judge that he
wanted his |lawyer to contact Janmes Rhodes and Don Betterly.
(R9, 1369-1372). Swi sher presented the testinmony of James
Rhodes whi ch corroborated what Appellant told himregarding his
chil dhood and what Dr. Taylor would say. Swi sher spoke to M.
Betterly and decided not to call himas a witness since he said
Rhodes was mani pul ative and a liar. When he comunicated this
to Appellant, Appellant responded that he thought he would say
t hat because Betterly sexually abused him (R9, 1372-1373).
Oiginally, counsel did not intend to enter the nedical records
and ot her background materials - instead sinply allow Dr. Tayl or
to testify about the records - but Betterly did not corroborate
the information Appellant had given at the in-canmera hearing.

Consequently, Swi sher put in the records to show Appell ant j ust
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wasn’t making it up. (R9, 1374-1376). Swi sher didn’t think
Appel I ant provided the name of Betterly or his brother prior to
February 11, they were “last mnute things” and Sw sher recalled
feeling that he was being set up. (R9, 1377).

Swi sher was aware of the allegations that Appellant and his
brothers were sexually assaulted and his chil dhood experience
was horrible. (R9, 1379-1380). Appellant did not provide the
names of his brothers Janmes or Kenny prior to the in-canera
hearing; Swi sher did know about step-brothers in the mlitary in
Eur ope. After talking to Betterly, it would have been
“di sastrous” to use Betterly as a w tness. (R9, 1385-1386).
Swi sher was aware that in the first penalty phase, prior counsel
had used Dr. Afield and Janet Folts. Swi sher didn't feel it
woul d be useful to use prior unsuccessful wtnesses and he
didn’t want the jury to hear he was on death row. (R9, 1387-
1388). Appel l ant had input on the decision of not calling
inmates or people from the prison mnistry. Swi sher’s records
and those he received from Andri nga were subsequently given to
Appellant’s girlfriend M. Missner at Appellant’s request.
(R9, 1388-1390).

This Court has previously ruled that counsel cannot be
deenmed to have been deficient in performance where the client
does not provide information to counsel about his background or

is otherw se uncooperative. See Brown v. State, 894 So. 2d 137,
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146 (Fla. 2004) (counsel’s ability to present sufficient
mtigation was linmted by the defendant’s desire not to involve

his famly); Cherry v. State, 781 So. 2d 1040, 1050 (Fl a. 2000)

(the reasonabl eness of counsel’s actions my be determ ned or
substantially influenced by the defendant’s own statenents or

actions); Cunm ngs-El v. State, 863 So. 2d 246, 252 (Fla. 2003)

(approving trial court’s finding that defendant made it
extrenely difficult for counsel to obtain mtigating evidence);

Giffinv. State, 866 So. 2d 1, 8-9 (Fla. 2003) (with regard to

lay witnesses, Giffin did not provide information about these
claims to trial counsel, despite proper inquiry by counsel);

Mtchel|l v. Kenp, 762 F.2d 886, 889-890 (11th Gir. 1985);

Johnston v. Singletary, 162 F.3d 630, 642 (11th Gr. 1998); S ns

v. Singletary, 155 F.3d 1297, 1316 (11th Cir. 1998) (counsel not

ineffective where defendant would not provide counsel any

information); Fotopoulos v. State, 838 So. 2d 1122, 1131 (Fl a.

2002); Porter v. State, 788 So. 2d 917, 925 (Fla. 2001). See

also Melton v. State, 31 Fla. L. Weekly S 811 (Fla. Novenber 30,

2006) (“Melton seens to suggest only that these wtnesses
exi sted, and that perhaps they could have been called at trial.

However, he presented no evidence suggesting how counsel would
have been aware of these witnesses or their testinony. Further,
as noted above, both individuals expressly testified at the

evidentiary hearing bel ow that they would not have cooperated or
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given any testinony against Lewis at that time, essentially
maki ng them “unavail abl e” for the purposes of Melton s trial.
W find no error in the lower court’s conclusion that trial
counsel was not ineffective in failing to pursue these w tnesses
in preparation for the guilt phase of Melton's trial.”).

The lower court credited the testinony of resentencing
counsel Swi sher that Appellant furnished the names of people
involved in the prison mnistries program grandnother Mary
Vails and two half-brothers, that at the in-canera hearing
Appel | ant wanted to have Don Betterly and his brother James
contacted and “[t] hese are the only nanes of potential w tnesses
given to sentencing counsel prior to the sentencing trial, as
far as this court has been made aware.” (R6, 1015).'' Counsel’s
deci sion not to use Betterly (who would have been “di sastrous”),
to use Dr. Afield s views through other witnesses and not to use
prison mnistry or death row inmates as wtnesses was a

deli berate trial strategy. See Henry v. State, 31 Fla. L.

Weekly S 651, 2006 Fla. LEXIS 2368 (Fla. October 12, 2006) (“W
have repeatedly rejected clains of ineffective assistance of
counsel when the allegedly inproper conduct was the result of a

deli berate trial strategy.”); Lawence v. State, 831 So. 2d 121,

' The lower court subsequently explained there is no evidence
what the testinmony of the half-brothers in the mlitary would
have been, Betterly was not called for strategic reasons and
Janmes was, and Dr. Taylor used the grandnmother’s input. ( R6,
1015) .
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129 (Fla. 2002); Shere v. State, 742 So. 2d 215, 220 (Fla

1999); Patton v. State, 878 So. 2d 368, 373 (Fla. 2004); Lanarca

v. State, 931 So. 2d 838, 849 (Fla. 2006); see also Mingin v.

State, 932 So. 2d 986, 1002 (Fla. 2006) (“Cofer chose to submt
all relevant information to the nmental health expert to allow
the expert to nmke a diagnosis. This method of presenting
Mungin’s nental health mtigation cannot be automatically
consi dered deficient performance, especially given Dr. Krop's
conclusion that Mungin did not suffer from any major nenta

illness or personality disorder. It was an infornmed strategic

decision well within professional norms.”); Trotter v. State,

932 So. 2d 1045, 1052 (Fla. 2006) (trial counsel’s failure to
present two nieces as penalty phase mtigation witnesses or to
provide them to Dr. Krop failed to establish either of

Strickland s requirenents).

The Court need pay little attention to alleged “evidence”
proffered that has not been submtted to the ordinary standards
of oath-taking and cross-exam nation that |awers and judges
routinely encounter. Perhaps it was nore convenient for
col l ateral counsel to dispense with such niceties and rely on
def ense team opi ni ons. For exanple, CCRC investigator Bellue
was permtted to testify about her conversation with Appellant’s
aunt Kathleen Broussard over the State’'s objection on hearsay

grounds. (R8, 1284). The witness did not take a taped
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statenment from Broussard nor did she prepare an affidavit for
her to sign and although she cl ai mned Broussard was now deceased
she made no attenpt to confirm that she was dead. (R8, 1289-
1290) . Appel  ant sought to have investigator Cheryl Smth
relate what she heard from the foster parents M. and Ms.
Piazza; M. Piazza refused to sign an affidavit prepared by
Smth and Ms. Piazza stated that she couldn’t be involved

(R8, 1296-1297, 1303). Collateral counsel attenpted to repeat

what “M. Betterly tal ked about . . . with us” (R10, 1560) but
Betterly was not called as a witness to testify at all. (RL0,
1561) .

Reduced to its fundanmentals, the claim that resentencing
counsel rendered ineffective assistance rests on the dubious
proposition that attorney Sw sher should have found and used
Appel l ant’s brother Kenny (although Appellant never nentioned
hi m and who didn’t even know Appellant was alive until recently)
i nstead of wusing brother James - whom Appel | ant wanted and did
testify about their earlier horrible lives. It certainly seens
clear in retrospect that even if Sw sher had di scovered Kenny,
he coul d not have used both Kenny and James; whatever val ue each
may have provided alone, the jury undoubtedly would not have
enbraced the discordant view of Kenny (James tried to kill ne)
and Janmes (Appellant tried to kill Kenny) simultaneously.

Appellant’s current counsel casually dism sses any problem
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blithely asserting that James lied. The fact is that we don’'t
know which one lied (or perhaps both did) but in order to
prevail Appellant nust seek for this Court to determne as a
matter of law that it is preferable to enbrace Kenny as a
witness (this despite Kenny’s adm ssion below calling hinself a
“nut”). (R7, 1084).

The remai ning w tnesses who testified bel ow who had known
Appel | ant provi ded inconsequenti al testi nony. Lorrai ne
Armstrong, a nurse at Napa State Hospital, described Appell ant
as conpliant and not troubl esone; she presumably was unaware of
any abuse or mstreatnent there. Ei l een Yvonne Mease nerely
descri bed Appellant’s father and di scussed the physical abuse of
the children that Janes Rhodes and Dr. Taylor testified about at

penalty phase.

Appellant Has Failed In H's Burden To Denpbnstrate Resulting
Prej udi ce:

The |ower court also ruled that even if counsel’s

performnce were deened deficient, Appellant had not shown that
he was prejudiced by such alleged deficiency. Appel | ant’ s
brother James Rhodes testified to the jury about their
abandonnment, that their father was an al coholic, the five years
Appel | ant spent in the Napa State Hospital psychiatric ward, and

that Appellant conplained as a teenager of sexual abuse.
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Additionally, Dr. Taylor had testified at the resentencing
penalty phase about Appellant’s physical and sexual abuse prior
to age five, that he was abandoned and spent the next three
years in and out of foster hones. Dr. Taylor testified that
Appellant lived with his father for the next two years and was
continually sexually and physically abused until permanently
removed from the hone. Dr. Taylor reported that previous
psychol ogical testing revealed that as early as age ten
Appel | ant was di agnosed as being severely nentally disturbed.
Hi s chil dhood and adol escent nedical records were entered into
evidence for the jury to consider. Dr. Taylor testified that
Appel | ant was m sdi agnosed by doctors at the Napa State Hospital
and that he had been m streated by doctors there. The jury
| earned that Appellant’s father was incarcerated at | east three
times and his nother once. Dr. Taylor stated that early tests
predi cted Appellant would grow up to have aggressive tendencies
if he did not receive proper treatnment and stated that this was
the worst case of child abuse he had ever seen. (R6, 1018-
1019) .

Dr. Taylor testified again at the evidentiary hearing and
acknow edged that his opinion on the nmental mtigators he
presented in his earlier testimony to the jury remains
unchanged. (R9, 1420-1421).

This Court has repeatedly recognized that the prejudice
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prong of Strickland remains unsatisfied where the collaterally

offered mtigation is merely cunul ati ve. Brown v. State, 894

So. 2d 137, 148 (Fla. 2004) (“Moreover, even if there was sone
deficiency, there is no prejudice because the additional
testimony presented at the evidentiary hearing contributes
virtually no new information and is nerely cunulative to the
testinmony presented at trial. [citations omtted] Mich of this
testimony sinply corroborated the background information
presented at the penalty phase through Brown’s nother and Dr

Dee.”); Gudinas v. State, 816 So. 2d 1095, 1106 (Fla. 2002);

Cherry v. State, 781 So. 2d 1040, 1051 (Fla. 2000) (*“Although

Wi t nesses provided specific instances of abuse, such evidence
nmerely would have lent further support to the conclusion that
Cherry was abused by his father, a fact already known to the

jury.”); Evans v. State, 31 Fla. L. Wekly S 628 (Fla. October

5, 2006) (Claimthat trial counsel was ineffective for failing
to adequately investigate background for nental heal t h
mtigation to present at penalty phase rejected as “Evans has
failed to denonstrate that he was prejudiced by counsel’s
failure to present the mtigation evidence presented at the
evidentiary hearing.” There the mtigation presented
collaterally establishing mental health problenms al so displayed
a long history of behavioral problens and escal ating viol ence

t hr oughout his school career and likely would have been nore
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aggravating than mtigating.); Hannon v. State, 31 Fla. L.

Weekly S 539 (Fla. August 31, 2006) (“Hannon has failed to
denonstrate that if the nental health and |lay w tness testinony
presented during the postconviction evidentiary testinony had
been offered at trial ‘the result of the proceeding would have

been different’”); Ponticelli v. State, 31 Fla. L. Wekly S 561

(Flla. August 31, 2006) (although trial counsel’s penalty phase
investigation and presentation were deficient - he was
i nexperienced - post-conviction relief denied for the failure to
denonstrate prejudice where both the lay and nmental health
testinmony offered in the post-conviction proceeding was |argely

cunul ative to that presented at penalty phase); Raleigh v.

State, 932 So. 2d 1054, 1063 (Fla. 2006) (“However, even
assumng a deficiency in performance, Raleigh has failed to
establish prejudice. He has not established that Dr. Upson’s
testinony would have been nore favorable or materially nore
credible if Dr. Upson had been provided with these facts. At
the penalty phase proceeding, Dr. Upson testified that he was
confortable with his opinion and that he was not sure if
addi tional facts would change it. Moreover, Dr. Upson was not
called to testify at the evidentiary hearing to establish that
the additional facts would indeed have changed his opinion.
Thus, based on the record, Raleigh has failed to establish

prejudice, and we affirmthe denial of this claim”); Mngin v.
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State, 932 So. 2d 986, 1002 (Fla. 2006) (“Even if Cofer’s
decision not to present evidence of Mingin's suicide attenpt
directly to the jury could be considered deficient performnce,

Mungin has failed to establish prejudice.”); Lott v. State, 931

So. 2d 807, 816 (Fla. 2006) (rejecting claim of ineffective
assi stance of counsel in providing background information to
psychol ogist Dr. Dee, noting “Even if Lott had preserved the
claim however, we would reject it for lack of prejudice. Dr.
Dee admtted that the new information he received from the
postconviction investigator would have ‘bolstered’ hi s
testinmony, but would not necessarily have ‘change[d] ny
di agnosi s or opinion.” Thus, our confidence in Lott’s sentence

is not underm ned.”); Branch v. State, 31 Fla. L. Wekly S 573

(Fla. August 31, 2006) (“Again, we can find no error in the
trial court’s analysis, which relies in large part on the
failure of Branch to denonstrate that substantial mtigation
evi dence existed that counsel failed to discover. . . . As the
trial court’s order nmakes clear, nost of the evidence put forth
at the postconviction hearing was cunul ative to evidence that
was presented earlier and considered as mtigation, was not
credi ble, or would actually have been harnful to the defendant’s

case.”); Farina v. State, 937 So. 2d 612, 624-625 (Fla. 2006)

(“Giffith’ s testinony and portions of O Neill’s testinony are

cunmul ative to the evidence presented at the resentencing. W
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have hel d that counsel does not render ineffective assistance by
failing to present cunulative evidence. [citations omtted]
Al t hough the remai nder of O Neill’s testinony at the hearing was
not cumul ative, Anthony still cannot denonstrate prejudice.
Because we determne that no prejudice resulted from
counsel’s failure to introduce these portions of O Neill’'s
testinmony, we need not consider whether counsel provided

deficient performance. [citations omtted]”); Henry v. State,

2006 Fla. LEXIS 2368, 31 Fla. L. Weekly S 651 (Fla. October 12,

2006) (the second prong of Strickland “requires a show ng that,

in light of all the evidence surrounding his conviction, the
conduct renders the results of the proceeding unreliable”);

Brown v. State, 755 So. 2d 616, 637 (Fla. 2000) (failure to

present additional lay witnesses to describe the chil dhood abuse
and low intelligence was not prejudicial and would have been

cunul ative to evidence presented). See Melton v. State, 31 Fla.

L. Weekly S 811 (Fla. Novenber 30, 2006)(“In sum while the
addi tional evidence presented at the evidentiary hearing
certainly could have been offered at trial to paint a nore
conplete picture of Melton’s childhood, we find no error in the
trial court’s conclusion that the evidence presented below
essentially mrrors the evidence presented by trial counsel
during the penalty phase. W find no error in the trial court’s

assessnment that the additional mtigation presented at the
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evidentiary hearing does not underm ne confidence in the
ultimate outcome of the proceedings.”).

Finally, that resentencing counsel Sw sher acted as an able
and effective advocate is confirnmed by the trial court’s Order
and Findings in Support of Death Sentence in March of 1992.
(RS6, 488-491). The court found Appellant’s age of thirty to be
a mtigating factor. The court also found the statutory nental
m tigator t hat Appellant’s capacity to appreciate the
crimnality of his conduct or to conform his conduct to the
requi rements of |law was substantially inpaired. Concerning this
and ot her aspects of Appellant’s character, the sentencing court

expl ai ned:

2. The capacity of the Defendant to appreciate the
crimnality of his conduct or to conform his conduct
to the requirenents of |aw was substantially inpaired.
This mtigating circunstance was established and
consi dered by this court.

The Defendant’s background is a laundry |ist of
experiences that alnost predicted a life of crine and
vi ol ence. He was abandoned at a young age by both his
parents, although he later spent sonme tinme with his
natural father. He was certainly neglected, and there
was sone evidence that he had been sexually abused.
As a child he was hyperactive and di agnosed as havi ng
a character disorder. He grew up in various foster
homes. There was little or no stability to his
exi stence since he would cause such problens within
the household that he would have to be renoved.
During his youth there was a history, reflected in the

records introduced at the Penalty Phase, of killing
ani mal s, sexual play wth other children, and
conpul sive |ying. Unable to coexist in the hone of

his father and stepnmother, or foster hones, the
Def endant was eventually placed in Napa State Hospital

76



in California. There he remained fromthe tine he was
twel ve until he turned ei ghteen.

Upon his release fromthe Napa State Hospital, he
lived for a time with a Don Betterley, an Activity
Speci alist at the Hospital who had apparently taken an
interest in him At the time of the Defendant’s
imprisonment in Oregon, M. Betterely submtted a
confidenti al gquestionnaire to the Oregon State
Correctional Institution that provided a great deal of
insight into the Defendant. His opinion of the
Defendant mrrors that of the various psychiatrists
and other nental health professionals who have
exam ned him over the years. These include Dr. Donal d
Tayl or and Sidney Merin, PhD., both of whomtestified
at the second Penalty Phase.

Dr. Taylor, a psychiatrist, was of the opinion
t hat the Defendant was severely enotionally disturbed.

Significantly, he did not find that the Defendant was
schi zophrenic, as he had been diagnosed in California
as a youth. His opinion was nore consistent with the
di agnosis of a personality disorder, which was
reflected on the Defendant’s discharge summry from
Napa State Hospital in 1970.

Dr. Merin also confirmed the diagnosis of a
personal ity disorder.

Finally, the anecdotal evidence provided by the
testinmony of the Defendant’s brother, Janes Rhodes, is
consi stent with the opinions of the professionals who
have exam ned him

3. Any ot her aspect of the Defendant’s character or
record and any other circunstance of the offense. The
Court has considered the following non statutory
m tigating circunstances.

a. As a child, the defendant was abandoned by
his parents. This fact was established and consi dered
by the court.

b. The social welfare system of California was
never able to adequately place the Defendant in a
soci al environment that could address his needs as a
chil d. The Defendant has spent the mmjority of his
life in institutions, fromthe time he was at | east
twel ve. From the Napa State Hospital, to the prison
systenms of Oregon and Nevada, the Defendant was never
de-institutionalized for nore than a few nonths at a
time. As a result, the Defendant never experienced a
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famly life that could be considered normal. These
facts were established and considered by the court.

(RS6, 489-490).
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| SSUE |11

WHETHER THE LOWER COURT ERRED I N FAILING TO
ALLOW APPELLANT TO CHALLENGE THE STATE S DNA
EVI DENCE.

Appellant filed a Motion To Establish Condition of Forensic
Evi dence and Chain of Custody and Motion for DNA Testing on
December 19, 2001. (R5, 701-711). At the hearing on May 29,
2002, Appellant’s counsel acknowl edged that the notion to
establish chain of custody had been taken care of at this
hearing. (R10, 1620-1621). As to the request for DNA testing,
the prosecutor argued that Appellant had not satisfied the
pl eadi ng requirements of Fla. R Crim P. 3.853 and argued t hat
testing of the blue jeans even if it were not the victinis blood
woul d not exonerate Appellant. Al so, whether or not the
victims blood was found on the bra would not exonerate
Appel l ant. (R10, 1621-1626). To be on the safe side, the court
granted the nmotion for DNA testing. (R10, 1633). The witten
order appointing FDLE to conduct the DNA exam nation was fil ed
July 18, 2002. (R5, 770-771).

At a subsequent hearing four nonths |ater on Novenber 14,
2002, the prosecutor indicated that the itens of clothing that
had bl ood on them had been anal yzed. Appellant’s counsel added
they were testing the jeans to see if the victims blood was on
the jeans and they were trying to determne if hairs taken from

the victims hands (that Ml one had found not suitable for
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conparison) were the victim s or Appellant’s or sonmeone el se’s.

(R 3rd Supp. Vol., p.1725). Appellant’s counsel indicated she
didn’t anticipate any evidentiary hearing “unless there’'s sone
huge anomaly” during the testing, “but it’s up to the Court
whet her you have one in.” (R 3rd Supp. Vol., p.1726-1727).
VWhen the court comented that there was no question of the
victims identity, the prosecutor agreed and Rhodes did not
interpose a contrary view. (R 3rd Supp. Vol., p.1724-1725).

Cf. Lucas v. State, 376 So. 2d 1149, 1152 (Fla. 1979)(counse

did not object but deferred to the trial court’s statenment of
the applicable |aw. “This Court wll not indulge in the
presunption that the trial judge would have made an erroneous
ruling had an objection been made and authorities cited contrary
to his understanding of the law. ").

Thereafter, Appellant submtted a closing argunent on the
post-conviction notion on Decenmber 23, 2002. (R5, 780-846).
The State filed its Cl osing Argunent on May 29, 2003. (R6, 860-
931). The State added as an Exhibit to its C osing Argunent the
FDLE report dated January 27, 2003. (R6, 930-931). On July 7,
2003, Appellant filed a Mtion To Depose State’'s DNA Expert
(FDLE Crine Lab Analyst Patricia A. Bencivenga) on the testing
procedures she used. (R6, 1008-1009). Five nonths later the
court entered its order denying the post-conviction notion to

vacate. (R6, 1012-1024).
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In Iight of Appellant’s representation to the court at the
heari ng on Novenmber 14, 2002 that “lI hadn’t anticipated having
any evidentiary issues regarding the DNA notion, but it’s upto
the Court whether you have one” (R 3rd Supp. Vol., 1726-1727)
and since there has not been “huge anomaly that happens in the
testing” (R 3rd Supp. Vol., 1726), Appellant cannot show t hat
the trial court abused its discretion follow ng subm ssion of
the FDLE | ab report of January 27, 2003 that no DNA results were
obtained fromtesting the hair sanples in the victims |left or
right hand (R6, 930-931) without allowing a further fishing
expedition via depositions.

Further, as stated previously herein, the victims identity
was established via fingerprints as testified at trial (DAR13,
1546, 1551-1559, 1567, 1570-1572; DAR 15, 1888). Consequently,
any effort now to further identify victim Karen Nieradka is
unnecessary and purposel ess. To the extent Rhodes sought to
present a new claimin his rehearing notion that is inproper.

Vining v. State, 827 So. 2d 201, 212-213 (Fla. 2002).
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| SSUE | V

WHETHER THE LOWER COURT ERRED I N SUMMARI LY
DENYI NG VARI OQUS CLAI MS.

| neffective Assi stance of Resentenci ng Counsel for Failure
to Challenge the Trial Testinmony of Three Jail house
| nf ormant s:

In the resentencing appeal Appellant conpl ai ned about the
trial court’s adm ssion of the prior testinony of his forner
cellmtes and this Court ruled that defense counsel acqui esced
in the trial court’s decision to admt the testinony of the

unavai l abl e wi tnesses. Rhodes v. State, 638 So. 2d 920, 925

(Fla. 1994).

Thereafter, in his post-conviction notion below Rhodes
argued in claims XVIIl and XX that there had been a Brady'
violation and the State knowi ngly presented fal se testinony of
i nmat e Harvey Duranseau - and that trial counsel failed to bring
the all eged fact of Duranseau being a State agent to the court’s
attention. The trial court explained its reasons in rejecting

t hese cl ai ms:

Claim XVII1 and Anended Cl aim XVIII

Def endant’s original Mtion to Vacate clains that
the State withheld Brady evidence, although specific
reference to such evidence is not cited. That portion
of the Claim nust therefore be denied, as it is not
supported by the record or any specific allegation of
fact.

The Defendant next alleges that he was denied his
rights under the fifth, sixth, and eighth amendnents

2 Brady v. Maryland, 373 U.S. 83 (1963).
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by the State’'s use of Defendant’s fellow i nmates as
w tnesses during the guilt phase of his trial. The
Def endant contends that these w tnesses were State
agents and obtained statements from himin violation
of his Fifth Amendnment right to remain silent and in
derogation of his Sixth Amendnment right to have
counsel present when he was interrogated. The
testimony of all three inmate w tnesses was objected
to at trial and the issue was preserved and addressed
by Defendant’s initial appeal. (Exhibit *“J”). This
claim is now procedurally barred and is therefore
deni ed.

The Defendant’s Anended Mdtion to Vacate cites
“current” case law to argue that the trial court’s
ruling regarding the adm ssion of the inmate testinony
was i nproper. However, the case cited by Defendant’s
counsel is no longer “current”, having been
specifically reversed in U.S. v. Lowery, 166 F.3d 1119
(11'" Cir. Feb. 3, 1999). The Defendant has failed to
denonstrate any prosecutorial m sconduct nor has he
denonstrated any failure of trial counsel that could
constitute ineffective assistance regarding this issue
and this Claimnust therefore be summrily deni ed.

* * *

Cl ai m XX

The Defendant clainms that the State know ngly
presented false testinmony from wtness Harvey
Duranseau, a fellow inmate of the Defendant’s while
the Defendant was in the Citrus County Jail. The
Def endant’ s assertion is based on statenents nade by
M. Duranseau during cross-exam nation as a State
w t ness when he was questioned about two |letters that

he wote to the Defendant. The letters contained
assertions that statements M. Duranseau had made to
the police were false and coerced. On redirect

exam nation, Duranseau testified that the assertions
of falsity and coercion made in the letters were
t hensel ves fal se and part of an attenpt to gain nore
information from the Defendant. The Def endant
suggests that these portions of the trial record
denonstrate a deliberate effort by the State to
present knowi ngly false testinony. In addition, the
claim persists in referring to M. Duranseau as a
state agent, thereby invoking the argunment regarding
the Fifth and Sixth Amendnents that was previously
addressed in Claim XVilI. Finally, the Defendant
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claims that his trial counsel’s failure to bring these
matters “to the court’s attention” constitutes
ineffective assistance for which an evidentiary
heari ng shoul d be required.

The Defendant’s argunent has no nerit. As
Def endant’ s reference to t he trial record
denonstrates, the entire issue of M. Duranseau’s
statenments was placed before the jury by Defendant’s
own counsel during cross-exam nation. (Exhibit Q.
The jury was fully aware of the contradictory nature
of his testinony and was given the opportunity to
judge the <credibility of M. Duranseau and the
trut hful ness of his statenents through the adversari al
process. | ndeed, Defendant’s counsel may well have
been ineffective if he had not explored this area
during cross-exam nation. As for whether or not
Duranseau was a state agent, the court has addressed
this matter in Claim XVIII and found that the issue
was raised by Defendant’s trial counsel, ruled upon by
the trial court and preserved and argued during the
initial appeal. Defendant has failed to suggest the
exi stence of any additional evidence to support the
al l egation of state agency. The claimnust therefore
be summarily deni ed.

(R4, 477-479).

That conplaint raised below involved the assertion that
Duranseau was a State agent and the use of his testinony at the
guilt phase in the first trial when Appellant was represented by
trial counsel M. Andringa. See ClaimXVIIll, R1l, 111-124; daim
XX, R1, 126-128; and Anended Motion Qaim XVIII, R2, 342-345;
State’s Response to Mdttion to Vacate, R3, 413-415, 416-418
Appel l ant did not present below the claimthat he raises here
for the first time, i.e., that resentencing counsel Sw sher
rendered ineffective assistance of counsel pertaining to the

testimony of the jailhouse witnesses. Therefore, the issue is
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not properly presented here. See Burns v. State, 2006 Fla.

LEXIS 2593, 31 Fla. L. Wekly S 752 (Fla. Novenmber 2, 2006);

McDonald v. State, 2006 Fla. LEXIS 2589, 31 Fla. L. Wekly S 747

(Fla. Novenber 2, 2006); Doyle v. State, 526 So. 2d 909, 911

(Fla. 1988); Giiffin v. State, 866 So. 2d 1 (Fla. 2003).*

O her Alleged Errors By Resentencing Penalty Phase Counsel

On the resentencing appeal this Court rejected a claimthat
the trial court erred by rejecting two jurors (Blackham and
Varel |l an) for cause as counsel acquiesced to the trial court’s

deci sion to excuse them for cause. Rhodes v. State, 638 So. 2d

920, 924 (Fla. 1994). This Court also ruled that the trial
court had erred in admtting hearsay statenments contained in a
doctor’s report but had not abused its discretion in denying
def ense counsel’s request for a mistrial since it was not
serious enough to warrant a mstrial and the failure to file a
requested curative instruction was harnl ess beyond a reasonabl e
doubt. Id. at 924. Appellant does not identify where he raised
this claim below, but, in any event, he cannot satisfy the

requirements of Strickland v. Washi ngton, 466 U S. 668 (1984).

To the extent that Appellant is urging that trial counsel

rendered ineffective assistance on the court’'s failure to

3 Nor did Appellant argue at the Huff hearing the claim that
resentencing counsel was ineffective for failing to urge the
cell mates were state agents. Cf. Vining v. State, 827 So. 2d
201 (Fla. 2002).
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instruct the jury on the consent el enent of sexual battery and
attempted sexual battery given in conjunction wth the
instruction on the aggravating circunstance of nurder “commtted
whil e he was engaged in the comm ssion or an attenpt to commt
the crinme of sexual battery,” the |lower court correctly disposed

of this claim

Claimlll

The Defendant alleges that the trial court failed
to properly instruct the jury at resentencing on the
“consent” elenment of sexual battery or attenpted
sexual Dbattery. The State concedes that the jury
instruction on sexual battery and attenpted sexual
battery, which was given in conjunction with the
instruction on the aggravating circunstance of the
mur der being “conmtted while he was engaged in the
conm ssion, or and attenpt to conmmt the crine of
sexual battery”, did not include the elenent of
consent . Def endant further alleges that the failure
of trial <counsel to raise or preserve the issue
constitutes ineffective assistance. Although issues
concerning jury instructions are procedurally barred
if not raised on direct appeal, the Court nust address
t he Defendant’s ineffectiveness of counsel claim The
inconplete jury instruction in the Defendant’s
sentenci ng proceeding was related to the collatera
of fense of sexual battery as the sanme was included in
the “in the course of a sexual battery” aggravator.
The absence of the elenment of |ack of consent in the
jury instruction for this aggravator did not create a
reasonabl e probability that the jury s recomrendation
woul d have been different. It is difficult to
conceive that the jury considered a nurder conmtted
during a consensual sexual encounter as an aggravating
ci rcunstance, and certainly the reference in the given
instruction to the “crime of sexual battery” strongly
presunes a | ack of consent on the part of the victim
The Court therefore finds that the Defendant has
failed to neet the requirenments of the two-pronged
test of Strickland v. Washi ngton, 466 U.S. 668 (1984)
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and this claimis summarily deni ed.
(R4, 471).

This Court has previously ruled (twice) that there was
sufficient evidence that the murder was commtted during an

attempted sexual battery. Rhodes v. State, 638 So. 2d 920, 926-

927 (Fla. 1994):

We also find that there was sufficient evidence
that the nurder was committed during an attenpted
sexual battery to justify the giving of the jury
instruction and to support the trial court’s finding
of this aggravating factor. The victinm s body was
found clad in only a brassiere, which was up around
the victims neck. Most of the various stories told
by Rhodes suggested sone form of sexual activity had
taken place during his encounter with the victim
Speci fically, Rhodes told several w tnesses that the
victimresisted his sexual advances. On the sanme basic
evidence, this aggravating factor was upheld in
Rhodes’ original appeal. 547 So. 2d at 1207-08.

This Court has also ruled that the el enents of an underlying
felony do not have to be explained with the sane particularity
required if that felony were the primary offense charged.

Hitchcock v. State, 578 So. 2d 685, 692 (Fla. 1990), vacated on

ot her grounds, 505 U.S. 1215 (1992).

This claimis neritless.

| neffecti ve Assi stance of Guilt Phase Counsel:

The |ower court addressed and disposed of Appellant’s
contention that guilt phase counsel rendered ineffective

assistance in ClaimVl of its order bel ow

a.) Defendant clainms that his counsel was ineffective
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b.)

regarding jury selection when the State, during
sel ection of alternate jurors, noved to
backstri ke a nenber of the panel already accepted
but unsworn. This resulted in an objection and
notion for mstrial from Defendant’s counsel,

which was properly deni ed. The 1ssue was
preserved and was addressed on the initial direct
appeal . The Defendant has been wunable to
denonstrate any prejudice resulting from this
event . Defendant’s notion contains sone
specul ati on regar di ng possi bl e alternate

scenarios in the selection process, but the
notion fails to denonstrate that a juror that was
unacceptable to the Defendant served on the jury.
This portion of the claimhas no nerit, does not
require an evidentiary hearing and is summarily
deni ed.
Def endant cl ainms that his counsel was ineffective
for failing to investigate and later failing to
i npeach witness Margaret Tucker regarding the
date on which the Defendant arrived late for
wor k. Al though the work records of the Defendant
which were presented at the first sentencing
hearing reflected that he was late on February
24, 1984, there is no showing that Ms. Tucker
could be inpeached regarding that issue. Her
testimony was that she believed that the
Def endant was late for work on a Friday in late
February. (Exhibit “A’). Defendant has failed to
allege any facts that would denonstrate a
deficient performance on the part of his trial
counsel regarding this issue and it too should be
sunmari |y deni ed.
Def endant cl ainms that counsel was ineffective in
failing to object to testinony at trial regarding
the voluntary nature of Defendant’s statenents.
There is reference to an apparent discrepancy in
the testinony of Detective Porter regarding this
i ssue between the statenment given at trial and
the one that was given during the pretrial notion
to suppress. The State, in its response, has
satisfied the Court that there is in fact no
di screpancy in testinony but an error in the
transcript of the testinony at the notion to
suppr ess. (Exhibit “B"). In addition, the
Def endant has failed to denonstrate the existence
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of any good faith objection to the voluntary
nature of his statenments or that he suffered any
prejudice as a result of counsel’s failure to

object to their introduction. This portion of
the claim has no nmerit and should be summarily
deni ed.

d.) Defendant clainms that his counsel was ineffective
regarding a failure to request a curative
instruction regarding sone testinmony relating to
irrelevant collateral crines. In fact, trial
counsel objected to the testinony and noved for a
m strial, which was denied. (Exhibit “C') The
i ssue was preserved and raised for review in the
direct appeal. State v. Rhodes, 547 So.2d 1201,
1203 n2. (Fla.1989). The Defendant has failed to
denonstrate that counsel’s performance in this
regard was deficient and further has failed to
denonstrate any resulting prejudice. In fact,
the trial judge s suggestion that a curative
instruction would only call further attention to
the inproper testinony was correct. This claim
has no nerit and should be sunmarily deni ed.

e.) Defendant <clains that his trial counsel was
ineffective for failing to object to testinony
from Dr. WIlliam Ross Maples, a forensic
ant hropol ogi st who was called by the State to
testify regarding the cause of death of the
victim The apparent basis of objection to the
testinmony is relevance. However it appears that
the testinony was very relevant to the State’'s
burden of proof regarding corpus delecti
(Exhibit *D"). That being the case, it is
apparent that the Defendant is wunable to
denmonstrate any prejudice fromthe absence of an
i mproper objection. The claimhas no nmerit and
shoul d be sumarily deni ed.

The matters contained in this claim do not

individually or cunul atively denonstrate a deficient

performance on the part of Defendant’s trial counse
and the claimshould be summarily deni ed.

(R4, 472-474).

Ot her Alleged Errors in Sunmary Deni al :

Finally, Appellant mkes a nere string cite of issues
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presented below w thout any supporting argunent. This is

i nproper under this Court’s jurisprudence. See Duest v. Dugger,

555 So. 2d 849, 852 (Fla. 1990) (“The purpose of an appellate
brief is to present argunents in support of the points on
appeal . Merely making reference to argunents bel ow w thout
further elucidation does not suffice to preserve issues, and

these clains are deened to have been waived.”); Shere v. State,

742 So. 2d 215, 217 n.6 (Fla. 1999); State v. Mtchell, 719 So

2d 1245, 1247 (Fla. 1st DCA 1998); Sweet v. State, 810 So. 2d

854, 870 (Fla. 2002); Fotopoulos v. State, 838 So. 2d 1122, 1127

n.4 (Fla. 2002); Wiitfield v. State, 923 So. 2d 375, 378 (Fla.

2005); Jones v. State, 928 So. 2d 1178, 1182 (Fla. 2006);

Simmons v. State, 934 So. 2d 1100, 1111 (Fla. 2006).

Appellant’s effort to “preserve” such clains now are
unavailing since Appellant may not now defeat his prior
procedural defaults by inperm ssibly attenpting to revive them
in an unavail abl e vehicle.

The |l ower court correctly summarily denied relief on claim
XXX (R4, 484; procedurally barred and neritless); claim XVII
(R4, 477; insufficiently pled and neritless); claimXXVIIll (R4,
483; barred and neritless); claim XXXI (R4, 484- 485
procedurally barred and neritless); claim XXVII (R4, 483;

procedurally barred); claim X1l (R4, 476; nmeritless and it is
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al so procedurally barred);* claim X (R4, 475; procedurally
barred); claim XI (R4, 475-476; insufficiently plead and
meritless); claim XV (R4, 476-477; meritless); claimXVl (R4,
477; claim not cognizable collaterally); claim XI X (R4, 478;
meritless and claim is procedurally barred as question for
direct appeal); claim XX (R4, 478-479; neritless); claim XXV
(R4, 481-482; neritless and not proper subject of collateral
chal lenge); claim XXIl (R4, 480; nmeritless and al so procedurally
barred as issue for direct appeal); claim XXIX (R4, 483-484;
procedurally barred and neritless); claim XXV (R4, 482;
procedurally barred and neritless); claim XXXII (R4, 485;
procedural ly barred and neritless); claim XXXVl (R4, 486; noot,
meritless and al so procedurally barred).

CONCLUSI ON

Appel | ee respectfully requests that this Court affirmthe
denial of relief by the |ower court.
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 This Court has consistently held that these juror interview
claims are procedurally barred for the failure to raise on
direct appeal. See Ragsdale v. State, 720 So. 2d 203, 205, n.1
& 2 (Fla. 1998); Gaskin v. State, 737 So. 2d 509, 513, n.5 & 6
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1999); Vining v. State, 827 So. 2d 201, 216 (Fla. 2002).
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