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PRELI M NARY STATEMENT

Thi s proceedi ng invol ves the appeal of the circuit court's
deni al of post-conviction relief after conducting an evidentiary
hearing. The follow ng synbols will be used to designate
references to the record in this appeal

"R " -- record on direct appeal to this Court;

“RS” -- record on the resentencing proceedi ng;

"PGR™"™ -- record on post-conviction appeal to this Court.
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ARGUMENT | N REPLY
THE LONER COURT ERRED I N DENYI NG MR, RHCODES S BRADY/ G GLI O

CLAI M

The State argues that since FBI Agent Malone's trial
testinmony did not inplicate M. Rhodes then any m sconduct
associated with his testinony cannot be error because it is not
material. See, Answer Brief at 35-36. The State concedes that
under Archer, the evidence at issue nmust have been favorable to
the accused, either because it is excul patory or inpeaching.

See, Archer v. State, 934 So. 2d 1187, 1202 (Fla. 2006). The

State clains that because Mal one’s fal se and m sl eadi ng
testinony about his testing and identification of exhibits did
not link M. Rhodes to the crinme, any error nust be harmnl ess.
The State al so argues that Malone only realized his
“m staken” testinony the day before he was to testify at M.
Rhodes’ s evidentiary hearing and that was the first time the
prosecution knew Mal one’ s testinony was fal se. See, Answer
Brief at 40. The State questioned whether this informtion was
even favorable to M. Rhodes because Mal one’s testinony was that
the hair clutched in the victim s hand was “not suitable for
conmparison.” Thus, not hel pful to the defense. See, Answer
Brief at 41. It also argued that even if Malone’s testinony
was fal se, the prosecution cannot be deened to have know edge of
the fal se testinony and that the prosecution’s specific choosing
of the exhibits to be shown to the jury was sinply an
i nadvertent om ssion of the evidence that Ml one actually

tested. See, Answer Brief at 51.



The State’s argunent is that the State can present false
testinony, hide behind its discredited and ostraci zed FBI agent,
hi de excul patory evidence fromthe defense and “i nadvertently
omt” evidence fromthe jury and it is still harmess error.

The State fails to address whether confidence in the
outcone of M. Rhodes’s trial is underm ned, nor does it address
that it is the jury that was prevented from wei ghing the
credibility of Malone and the excul patory evidence he

possessed. See, Kyles v. Witley, 115 S. C. 1555 (1995) and

Light v. State, 796 So. 2d 610 (Fla. 2d DCA 2001).

In Hof fman v. State, 800 So. 2d 174, 179-180 (Fla. 2001),

the victimclutched a hair foreign to the victimand to M.
Hof f man. That was the basis on which relief was granted. The
State makes no effort here to justify why the result in M.
Rhodes’ s case should be any different.

The lower court inits witten order denied relief finding
that Malone’s testinony was fal se, but no prejudice ensued.
However, the sanme court in a prior order found:

The fact that Agent Malone’s testinony did not
directly inplicate the Defendant does not entirely
negate its potential prejudicial effect. By
testifying that the hair found in the victins hands
bel onged to her, he not only excluded the Defendant as
the source of the hair but necessarily excluded any
ot her unknown third party. If the testinony of Agent
Mal one is unreliable or exaggerated, and that fact had

been available to the Defendant, there was the



potential for casting doubt upon whether the hair in

the victimis hands really did belong to her. This is

particularly significant since the Defendant, in an

interview with | aw enforcenent, suggested that the

mur der was committed by an acquai ntance known to him

as “Crazy Angel.” (PG R 469-629).

The court nade these findings before it was reveal ed that
Mal one gave fal se testinony and before it was reveal ed that he
did not test Q 13--a blond hair that was clutched in the
victim s hand which could not have conme fromthe victimor M.
Rhodes.

Despite these facts, the State repeats that Ml one’s
testinmony and the state’s participation in the deception was an
“i nadvertent mstake.” At some point, however, the State nust
be hel d accountable for its actions.

On April 15, 1997, the Departnent of Justice Inspector
Ceneral’s Report on Laboratory Practices and Al l eged M sconduct
at FBI Crinme Laboratory (hereinafter referred to as the QG
report) shared that view when it opened an investigation into
FBI Mal one and his reputation for exaggerating and enbel |l ishing
on the witness stand. |f Ml one’s conduct was so i nnocuous
t here woul d have been no need for the OGto review all of his
cases. Admitting m stakes does not make the magnitude of the
false testinony any | ess onerous. This is a death penalty case
not a m sdenmeanor shoplifting case. M. Rhodes will suffer the

ultimate punishnment. Death is different. See, Callins v.

Collins, 510 U S. 1141 (1994). In M. Rhodes’s 1984 trial, he



was sentenced to death by a vote of 7 to 5. Rhodes v. State, 547

So. 2d 1201 (Fla. 1989). The prejudice of this false and
“inadvertently omtted” testinony cannot be di sm ssed.

Fal se Testi nony

No where in Brady, Gglio or Archer?!, cited by the State,

does any court hold that the evidence nust inplicate the
defendant in order for harnful error to occur. Malone
inplicated M. Rhodes. The State argued at M. Rhodes’s guilt

phase:

M ke Malone testified. He' s a special agent with
the FBI. He analyzed the hair found. Al the hair
gathered fromthe victimwas, in fact, the victims
head hair or else could not be identified at all based
upon limted anount of hair and quantity of hair. He
found no foreign hairs. Again, said that just by not
finding any foreign hairs did not nean the defendant
was or was not present at the scene. And you can
recall the photograph of the scene and just inagine
how difficult it was to get any evidence at all at
that particular |ocation.

He said that he also found the victins [sic]
head hair in both the left hand and the right hand of
the victim indicating this is not uncommon in
hom ci des and indicated that it’s usual in a person
who is in the mdst of death’s throes where they would
grab their own hair. (R 2404)[enphasis added].
Mal one created the inpression that M. Rhodes was there, he just

did not |eave any hair evidence behind to prove it. The State

Brady v. Maryland, 373 U S. 83 (1963); Gglio v. United States
405 U. S. 150 (1972), Archer v. State, 934 So. 2d 1187 (Fl a.
2006) .




argued that at closing.

Only now, when the State’s conviction is in jeopardy, does
the State downplay the inportance of Malone s testinony and his
backdoor slur against M. Rhodes. It was clear at trial that
the State considered Malone’s testinony inportant and brought
him from Washington D.C. to testify twice in the case. The
prosecution presented Malone’s qualifications as an expert in
forensic hair analysis twice in guilt and penalty phase. Even
t hough the prosecution knew Malone’s testinony did not directly
identify M. Rhodes, they presented his backdoor exaggerations
anyway. M. Rhodes’s attorney, Judge Henry Andringa, objected
to Mal one testifying outside his area of expertise, and his
obj ection was overruled (R 1874-75). This Court considered

this claimon direct appeal to be neritless. Rhodes v. State,

547 So. 2d at 1203. Now that it is known that Ml one’s
testinmony was false, the claimtakes on a new |light.

Even if identification of M. Rhodes as the perpetrator of
the crime was not the purpose of Ml one’ s testinony, he was
presented to the jury to show t he thoroughness and prof essi onal
expertise with which the Pinellas County Sheriff’s Ofice and
FBI had investigated the case. The prosecutor argued, “...you
can recall the photograph of the scene and just inagine how
difficult it was to get any evidence at all at that particul ar
| ocation” (R 2404). Malone was the State’s expert w tness.

What the jury did not know was that Mal one had excul patory

informati on that was withheld from M. Rhodes and i nfornmati on



t hat i npeached Mal one’s testinony.? The jury did not know that
clutched in the victinms hand was a blond hair that could not
have originated from M. Rhodes or the victim This w thheld
information in the hands of an experienced crimnal defense
attorney such as Judge Andringa could have nade the difference
in the outconme of the trial just as the | ower court acknow edged
inits witten order granting an evidentiary hearing (PCR 469-
629). The evidentiary hearing was ordered based on the 1997 A G
Report alone. The court did not know at that tine that Ml one
had actually given false testinony in M. Rhodes’s case.

Excul patory evidence is nmaterial when it tends to show t hat
t he def endant was not the actual perpetrator of the crine. Cf.

Hof fman v. State. Even the trial court admtted that such could

have been argued to the jury (PC-R 469-629). M. Rhodes was
deni ed that opportunity.

This information (the victimclutched the hair of another
person in her hand) directly contradi cted Mal one’s testinony
that he could not rule out that M. Rhodes was involved in the
case (R 2404). In fact, had Mal one tested the hair, he would
have known that M. Rhodes was not involved in the crine.

Contrary to the State’s argunent and the | ower court’s

2The State argued that the blond hair clutched in victims hand
i's not excul patory because Mal one testified that the hair was
“not suitable for conparison.” But, M. Rhodes did establish

t hat Mal one coul d not have known whet her the hair was suitable
for conparison or not. The blond hair was not nounted on a

gl ass slide, and could not have been exam ned under a conparison
m croscope as Malone testified was necessary to anal yze a hair.
Thus, Mal one’s conclusion is fal se.

Vi



order, M. Rhodes proved that confidence in the outcone of the
trial is underm ned. He proved that Malone |ied about the
testing he conducted. He proved that Malone identified exhibits
as those he tested when he had never even | ooked at the
evidence. He had to know the exhibits he was identifying were
not the ones he tested because they were not nounted on gl ass
slides. The State contends that the State inadvertently failed
to admt the glass slides at trial, but Mal one knew by | ooking
at the exhibits that he had never tested them He told the jury
he anal yzed each and every hair that had been submtted to the
| ab while pointing at those sane exhibits. That was a |ie and
t he prosecution knew it because it had the glass slides that had
been tested. It could not have been an advertent om ssion
because the attorneys consciously chose the exhibits. The |ack
of a confession fromthe state attorney to his tactics does not
preclude a finding that the state had know edge. Circunstantia
evi dence and their own exhibits prove it. They prepared the
witness to testify and deci ded which exhibits to introduce
t hrough hi m

M. Rhodes proved that Malone did not test the blond hair
fromthe victims clutched hand that could not have origi nated
from M. Rhodes or the victim M. Rhodes proved that Ml one’s
testinmony that the hair was insufficient for testing was sinply
a lie. Mlone could not have known whether the hair was
sufficient for testing unless he had nounted the hair on a gl ass
slide to view under a conparison mcroscope. The blond hair is

ensconced in a plastic petri dish container, it is not nounted



on a glass slide. M. Rhodes proved Mal one’s conclusion with
regard to the blond hair was false. The lower court’s finding
that M. Rhodes did not prove Malone’s conclusions were fal se
was error.

In addition, the Iower court’s |egal analysis was fl awed.
M. Rhodes did not have to prove that the outcone of the tria
woul d have been different. He only had to prove that confidence

in the outcone has been underm ned. See, Kyles v. Witley, 115

S. C. 1555 (1995). The lower court believed that M. Rhodes
had to prove that the outconme of the trial had to be different,
and that he must prove that Ml one’ s conclusions were fal se.

The | ower court ignored the proper analysis of Kyles and forgot
that WMl one’s own testinony proved his conclusions were false.
Even if he nmade no adm ssions, scientific conclusions in a death
penalty case cannot be reliable when the FBI anal yst in charge
of the case did not exam ne the evidence. M. Rhodes does not
have to prove that the science behind the concl usions was fal se,
though in this case it was. M. Rhodes nmust show that Ml one’s
testi nmony about those conclusions was fal se, m sleading and went

uncorrected by the prosecution. In a Brady/Gglio violation,

there is no distinction between whether the fal se evidence goes
to i npeachnment or testinony at trial.

Prosecuti on knew Mal one’ s Testi nony was Fal se

The State chose which exhibits to enter into evidence at
trial. As is clear fromthe exhibits reviewed by the | ower
court and identified by Mal one, none of the exhibits entered

into evidence through Malone’s testinony were ones that he had
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exam ned. None of the exhibits were nounted on gl ass slides

whi ch Mal one testified they nmust be in order to be anal yzed. He
testified that none of the hairs were taken out of the gl ass
sl i des once they were nounted.

Mal one had never seen the contents of the bags and petri
di shes which he told M. Rhodes’s jury he had anal yzed. The
State specifically chose hair exhibits with the nost hair and
debris to give the jury the inpression that Ml one had exam ned
“each and every” single strand of hair that was subnmitted to
him The State suggests this was an inadvertent error by the
prosecutors, but that is belied by the record.

The State knew which exhibits had been tested and which
ones had not. They possessed both the exhibits that were not
mount ed on gl ass slides and the gl ass slides thenselves. The
State now asks this Court to believe that the prosecutors who
prepared Malone to testify did not know that the glass slide
exhibits were the only ones that had been exam ned by their
expert witness. This was the sane expert witness they called to
testify at guilt phase to prove M. Rhodes was guilty of first-
degree nurder and the sanme expert they called at penalty phase
to support the aggravating circunstances in the 1984 trial.

The State erroneously relies on Hannon v. State, 941 So. 2d

1109, 1145-46 (Fla. 2006). The Hannon court summarily denied his
claimthat Ml one gave fal se testinony wthout hol ding an
evidentiary hearing. The court stated that because Ml one did
not testify that Hannon was wearing a blue jean fabric simlar

to a pattern found by Malone fromcrine scene evi dence that



Hannon coul d not prove Malone’'s testinony unreliable. The
Hannon court did not find that Mal one’s testinony was fal se.
Nor did it find that there was excul patory evidence w thheld as
a result of Malone’' s m sconduct.

Though the State withheld the O Greport, the court found
no prejudi ce and that Hannon coul d not prove Ml one’s testinony
to be unreliable or false. It found no evidence Mal one had
exaggerated or conducted inconplete tests in Hannon’s case or
t hat defense counsel could have used the report to inpeach
Mal one at trial. Likewi se, no evidence existed that showed that
the State consciously selected exhibits to display to the jury
t hat had not been tested by Ml one.

The State woul d have this Court believe that the
circunstances in M. Rhodes’s case are the sanme when Ml one
hi msel f confessed his testinony was m sl eadi ng and the | ower
court found Malone’s testinony to have been false. M. Rhodes
proved Mal one exaggerated, conducted inconplete tests, and |ied
when he said he tested “each and every” strand of hair given to
hi m by the police.

The proof is in the exhibits thenselves. The State’s
exhibits admtted into evidence at trial reveal |arge masses of
hair fibers collected fromthe crinme scene. None of the State's
exhi bits are nmounted on gl ass slides. By Malone’s own
testi nony, there was no other way to exam ne the hairs other
than to nount them on glass slides and view themthrough a
m croscope. At trial, Malone identified the exhibits (bags and

pl astic dishes of hair and fiber) and said he tested each and



every strand of hair in them He testified that the blond hair
in exhibit QL3 was “not suitable for conparison.” Mal one
either negligently failed to examne it, or he saw that the

bl ond hair was not the same color as the victimor M. Rhodes
and decided not to examine it.

Mal one was investigated by the Departnent of Justice for
this sanme behavior in other cases, and his “m stakes” here fit
perfectly with his reputation for conducting inconplete tests
and exaggerating testinony to fit the governnment’s case. See,

Hannon v. State, 941 So.2d at 1145.

M . Hannon's case did not have these facts or proof. There
was no proof that Mal one and the State consciously hid the
i nconpl eteness of his testing and suppressed potentially
excul patory evidence fromthe defense. Contrary to Hannon, an
experienced defense counsel could have not only inpeached
Mal one’ s testinony but used the potentially excul patory evidence
to exonerate M. Rhodes.

The State now argues that it did not know Mal one’ s
testinony was false until the day before he testified at the
evidentiary hearing in 2004. It was only after receiving a
def ense subpoena, Malone finally confessed to sone of his
“mstakes.” There were at |east four other “m stakes” Ml one
still has not acknow edged though they are plainly obvious in
t he docunentary evidence adnmtted at the hearing.

The question should be whether the State woul d present
Mal one’ s testinony today now that the defense knows about these

“mstakes.” Dillbeck v. State, 643 So. 2d 1027 (Fla. 1994).
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Probabl y not.

The evi dence was nmateri al

In its order granting an evidentiary hearing on this

i ssue, the lower court said that “[b]y testifying that the hair

found in the victinis hands bel onged to her, [Agent Ml one] not

only excluded the Defendant as the source of the hair but

necessarily excluded any ot her unknown third party.” The court

acknowl edged there was the “potential for casting doubt” upon

whet her the hair in the victinmis hands really bel onged to her

(PG R 469-629).

In its findings at the evidentiary hearing, the | ower court
did not recite these facts but instead clainmed that the outcone
of the trial would not have been different. These two findings,
the first made before the |ower court and M. Rhodes knew
Mal one’ s testinony was fal se, and the second nmade after the
court knew Mal one’s testinony was false are internally
i nconsi stent and contrary to the facts adduced at the
evi denti ary heari ng.

Had trial counsel, Judge Andringa, known the facts that
were revealed to M. Rhodes at the evidentiary hearing, he could
have i npeached Malone with his own testinony. He could have
asked for the excul patory evidence and made a deci si on on how
best to use it. He could have had it analyzed in 1984 when the
evi dence was fresh and witnesses were available. Even w thout
this knowl edge or the FBI report, Andringa asked the trial court
to direct the State to preserve the physical evidence in the

case. Yet, even now the DNA evidence has not been fully



di scl osed to the defense and still not been presented in any
court.

M . Rhodes does not have to prove who the third party was
who conmitted the crinme, he nust only create a reasonabl e doubt
as to whether he commtted it. The existence of the blond hair,
that the | ower court acknow edged coul d prove the existence of a
third party that is not M. Rhodes, is reasonabl e doubt and was
withheld fromthe defense. This was material.

After the evidentiary hearing ended, and the DNA statute
was passed, M. Rhodes asked for DNA testing of all of the hair
evi dence and other biological nmaterial. The results of that
testing have never been presented in court. Contrary to the
State’s brief, counsel did not waive the issue. The quote cited
by the State was nade at the tinme that DNA testing was initially
ordered. At the tinme DNA testing was ordered, there was no
reason to hold a hearing because M. Rhodes did not have any
results or good faith issues to raise. The testing had not been
done. If M. Rhodes had waived the issue, he would not have
asked to depose the FDLE crinme | ab analyst after the testing was
conpl eted. M. Rhodes was deni ed an opportunity to devel op the
evi dence that the | ower court said he did not prove. This was

hardly a level playing field. Dillbeck v. State, 643 So. 2d

1027, 1030 (Fla. 1994)(“No truly objective tribunal can conpel
one side in a legal bout to abide by the Marqui s of
Queensberry’s rules, while the other fights ungloved.”)

The prosecution held all of the cards. ly the State has

access to the FDLE crinme |ab analyst. Only the State has access
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to the supporting docunentation, equipnment and DNA experti se.

Wt hout a deposition of the State’s expert, M. Rhodes is
prevented from | earning about the testing and is foreclosed from
maki ng a decision as to what steps to take next.

Despite rehearing, the lower court denied all of M.
Rhodes’ s requests and forced M. Rhodes to go forward with this
appeal without a resolution of all the issues. To now say that
M. Rhodes had every opportunity to present this evidence but
did not is disingenuous and wong. The DNA testing and results
are not before the Court and have never been presented bel ow.

M . Rhodes has shown prejudice

M. Rhodes proved that material Brady and G glio violations
occurred and was prejudiced by them Had the |ower court
correctly analyzed the claimconsistent with its prior order and
the facts proved at the evidentiary hearing, M. Rhodes would
have been granted relief. There is no quantitative or
gqualitative difference between the facts in M. Hoffnman’ s case
and this one.

To establish prejudice under Gglio, M. Rhodes nust prove
there is any “reasonable |ikelihood” that the fal se testinony

coul d have affected the judgnent of the jury. United States v.

Agurs, 427 U.S. 97 (1976) cited by Hannon v. State, 941 So. 2d

1109 (Fla. 2006). At the time of trial, M. Rhodes’s jury was
anbi val ent at best. The vote for death was by the narrowest
margin of 7 to 5. The victims body was found weeks after the
murder in a pile of rubble froma denvolished building. The body

was so badly deconposed that nedi cal exam ner Joan Wods could



not find a cause of death. She relied on Professor Mples, who
boil ed the bones to |l earn that death was caused by a broken
hyoi d bone before death. The problemw th Maples’ s cause of
death was that many of the victinis bones were broken and

m ssing. Tissue was mssing. It was not inconceivable that the
cause of death coul d have been a gunshot wound or a stabbing in
tissue that was mssing. The State decided on strangul ati on as
a cause of death because it had nothing el se except a broken
hyoi d.

The State presented evidence that M. Rhodes had possession
of the victims car and told many stories while in custody as
proof of his guilt. But these stories were also consistent with
soneone el se committing the crime. M. Rhodes said he had the
victims permssion to drive the car. No one ever revealed to
t he defense that one of the hairs clutched in the victinis hands
was bl ond hair which would have supported his defense that he
did not kill the victim The State argues that M. Rhodes did
not prove that the blond hair was excul patory, but he did. He
need only prove that the hair was favorable and consistent with
his defense. The hair col or alone was favorable to the defense.

Booki ng photos of M. Rhodes and the victimproved their
hair color. Records from M. Rhodes’s youth until adulthood
showed that M. Rhodes’s hair was never blond. The victins
hair was brown in all records admtted at trial, including the
aut opsy. Even though the victimwas found in the debris of a
denol i shed buil ding, she clutched blond hair in her hand. M.

Rhodes established that the blond hair coul d have been used as
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i npeachnent and as evi dence that sonmeone el se commtted the
crime. Mlone, on the other hand, testified that it was the
victimis owm hair, and that he had tested each and every strand
of evidence sent to him H's testinony was used to show how

t horough the State had been in its investigation and to show
that just because M. Rhodes’s hair was not present, it did not
mean he was not there. The prejudice here is profound.

The State’s insistence that it did not know and that Mal one
was honestly “m staken” when he falsely testified is contrary to
the State’s own exhibits. These are not the facts of Hannon.
This is prosecutorial inconpetence and insidious subterfuge. It
was not the level playing field of a fair trial under the Sixth
and Fourteenth Amendments. There is a “reasonable |ikelihood”
that the outcone in this case would have been different had M.
Rhodes had access to this information to i npeach Mal one and to
present excul patory evi dence that supported his defense.

The prosecution had actual know edge that Mal one’s

testinony was false. It knew
1. Mal one had not tested each and every strand of

evi dence submtted to himby the Sheriff’'s Ofice
because it had a bag of approxi mately sixty-three (63)
glass slides with FBI stickers on them and it had the
exhi bits introduced at trial that were bags and
pl astic containers of hundreds of |oose hair and
debris (the | arge bags established thoroughness of
i nvestigation);

2. Mal one could not identify M. Rhodes as being at the
scene (established thoroughness of investigation);

3. Mal one woul d testify that just because he had no

evi dence that M. Rhodes was at the crine scene, it
did not nean he was not there (established
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t hor oughness of investigation, supported guilt and
aggravators at penalty phase);

4. Mal one woul d testify that the hair in the victinms
hands was her own, pulled fromher head in the “throes
of death.” (supported aggravators).

Mal one testified many tines for the prosecution. H's reputation
was for testifying consistently with whatever the State' s case
happened to be. That is why he was investigated by the
Departnent of Justice. The State argues that Mal one was never
di sciplined for his behavior, but that is a failing of the FBI
not the Departnent of Justice who issued the report and
recommended di scipline. WMlone was transferred to a different
section and allowed to retire. The fact that Ml one was all owed
to escape fromhis m sconduct does not alter the facts.

Mal one gave fal se testinony where his “expertise” and
evi dence was used to deprive M. Rhodes of his Iife. The
State’s argunent is an attenpt to evade its responsibility for
presenting fal se testinony and depriving the defense of
excul patory evidence. M. Rhodes is entitled to a new trial.
1. | NEFFECTI VE ASSI STANCE OF COUNSEL AT RESENTENCI NG

M . Rhodes has been in and out of nental hospitals and
prisons since he was an infant. The U S. Supreme Court has
repeat edl y enphasi zed that counsel in death penalty cases nust
investigate first and then develop strategy that is informed by

actual know edge. See, Blanco v. Singletary, 943 F. 2d 1477,

1503 (11'" Gir. 1991).
The State argues that it was M. Rhodes’s responsibility to

investigate and prepare his own defense as he was the “captain
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of the ship.” If M. Rhodes did not tell trial counsel he
want ed wi tnesses such as Eil een Meis, Kenny Rhodes, Lorraine
Arnstrong or others to testify at resentencing, then trial

counsel’s responsibilities were done. See, Answer Brief at 58-

78.°

The State suggests that this has been this Court’s “thene”
for years. No matter how nentally ill, illiterate or irrational
a defendant may be, he is still responsible for trial counsel’s

i nvestigation, preparation and execution of his defense. No
matter that a defendant is incarcerated, he is still responsible
for his own investigation.

Al that M. Swisher did was to retain Dr. Taylor, give him
a packet of nedical and prison information given to himby the
State, and ask himto contact grandnother Mary Vailes. He spoke
with no fam |y nenbers. He spoke with state’s doctor, Sydney

Merin, but M. Swisher’s bill does not reflect any such neeting.

SThe State cites Hanbl en, Boyd and Ni xon as authority for the
ship captain theme, but the facts do not apply here. |In Hanblen
v. State, 527 So. 2d. 800, 804 (Fla. 1988), this Court held that
“all conpetent defendants have a right to control their own
destinies” in the context of M. Hanblen wanting to represent
hinmself. He had that right. In Boyd v. State, 910 So. 2d 167,
190 (Fla. 1988), this Court said M. Boyd had the right to only
call two witnesses if that is what he chose to present in
mtigation. N xon v. Singletary, 758 So. 2d 618 (Fla. 2000)
dealt with trial counsel waiving guilt in his opening statenent
wi thout M. Ni xon's perm ssion. None of these cases involve a
def endant who wants mtigation presented but his trial attorney
has not conducted adequate investigation despite having the
information to do so. The State attenpts to put the burden on
M . Rhodes to conduct the investigation and present his defense,
but that is not his obligation.
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M. Swi sher said he reviewed records but in his review he
apparently m ssed the nanes and address of the fam |y nenbers
that were listed on the docunents and failed to see that Don
Betterly had given a statenent that was listed in those
docunents. Defense counsel’s performance was so deficient that
M . Rhodes brought it to the court’s attention.

M. Swisher’s testinony was incredible, inconsistent and
contrary to the docunments in his possession. His billing
reflects his |l ack of preparation. The fact that Judge Baird had
to recruit the State at the beginning of resentencing to find
two mitigation witnesses M. Rhodes was forced to choose is
proof that counsel was not ready for trial. Instead of asking
for a continuance, M. Sw sher sat by as Judge Baird told M.
Rhodes to pick two witnesses he wanted call ed.

M . Rhodes was not responsible for conducting the
mtigation investigation in his first trial, nor should he have
at resentencing. Judge Andringa had no probl ens contacting
mtigation witnesses and getting information. M. Rhodes did
conplain about M. Andringa s preparation. At resentencing, M.
Swi sher testified that M. Rhodes was cooperative until they got
to trial. The record shows that M. Sw sher had the sane
information at his disposal as M. Andringa did. M. Rhodes
gave M. Swisher lists of famly nenbers. M. Sw sher had
access to M. Rhodes’s wi fe and nedical records given to him by
the State. The State argues that M. Rhodes only told his trial
counsel about two witnesses. That is sinply not true.

M. Swi sher renenbered only two, and changed his testinony



when it becane clear to himthat he had access to boxes of

i nformati on about potential mtigation witnesses. The State
concedes M. Sw sher had access to not only to previous
counsel’s files fromthe first trial, but the nedical and
institutional records given to himby the State that contained
M . Rhodes conpl ete social history. See, Answer Brief at 63.
These records included the names, addresses and phone nunbers of
M. Rhodes’s fam |y nenbers, M. Betterly, his doctors at Napa
State Hospital as a child, and his doctors at various prisons.
The record itself reflects that M. Rhodes gave M. Sw sher a
list of witnesses to be call ed.

When Judge Baird held an in canera hearing to hear M.
Rhodes’s conplaints that his trial attorney was not preparing
and investigating his case, the judge gave himthe option of
calling two witnesses only.

The State m sunderstands M. Rhodes’s argunent that M.
Swi sher only filed a total of four notions during resentencing.
See, Answer Brief at 63. M. Swisher failed to performthe
basi c functions of a defense attorney. Trial counsel filed a
total of four (4) notions at resentencing. They were an entry
of appearance, July 25, 1991; a notion for continuance, July 25,
1991; a notion for appointnment of confidential expert, August
26, 1991; and a notion in limne, February 12, 1992. (PCR
Supp. 2, pg. 15,16,18). Swisher did not file any notions
chal l engi ng the statutory aggravators or the constitutionality
of the death penalty and failed to preserve these issues for

future appeals. He did not ask for additional jury
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instructions. He did not hire an investigator. He relied
exclusively on M. Rhodes to provide w tnesses for resentencing
(PGR 13-14).

The purpose of filing notions to challenge statutes is to
preserve issues for appeal and to try to bring about a change in
the law. Future rulings are dependent on this preservation of
error. Here, M. Sw sher preserved not hing.

M . Rhodes proved deficient performance

No adversarial testing occurred at resentencing. See,

Strickland v. Washi ngton, 466 U. S. 668, 687 (1984); WJggins V.

State, 539 U. S. 510, 521 (2003). The State oversinplifies the
i ssues and m sstates the facts to create a fiction of conpetency
for M. Sw sher when none exi sted.

M. Swi sher contacted one witness for resentencing -- Dr.
Donal d Tayl or and intended to introduce nental health mtigation
t hrough himexclusively. M. Sw sher nay have known about
grandnot her Mary Vailes and M. Rhodes’s two step-brothers in
t he Marines, but nmade no effort to contact them He asked Dr.
Taylor to call Mary Vailes, but M. Sw sher never spoke with
her .

Because he had never spoken to Ms. Vailes, neither Sw sher
nor Dr. Taylor knew that Ms. Vailes had the |east anount of
contact with M. Rhodes than any other relative. Catherine
Brossard, M. Rhodes’s aunt, lived with Ms. Vailes and knew
much nore about M. Rhodes’s upbringing, but Sw sher never spoke
to her. Dr. Taylor relied on Swisher to tell himwhat to review

and who to contact, but Swi sher did not know who to cont act
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because he had spoken with no one.

The State argues that counsel cannot be deened deficient if
the “client does not provide information to counsel about his
background or is otherw se uncooperative” See, Answer Brief at
65. It then cites nmany citations that do not apply to the facts
of this case. M. Rhodes was not an obstacle nor the reason for
M. Swisher’s deficiencies. It is unclear what nore M. Rhodes
coul d have done. He gave Swisher a list of witnesses. Sw sher
had t he phone nunbers of the stepbrothers in the Marines. He
never spoke with them

The evidence that refutes the State’s argunent is in its
own naterials given to M. Swisher by the State at trial. Even
if M. Rhodes had conpletely refused to assist in his own
defense, trial counsel still had information in his office that
he never read. The nanmes and addresses of famly nenbers were
listed in a two-page report on fam |y background in the O egon
State Prison records. In another report, M. Betterley's
unl i sted phone nunber was listed (PGR Supp. 2, Def. Ex. 10,
pg. 23). The information from M. Betterly that M. Sw sher
was so adamant to avoid was in nmedical records he admtted into
evidence. M. Sw sher had told M. Rhodes that if he did not
call M. Betterly then the bad information (Betterly calling M.
Rhodes a |iar and mani pul ator) would not conme in at
resentencing. But the information, already in the State’s
possessi on, cane out anyway. M. Rhodes becane justifiably
upset because he had no advocate.

Def ense counsel had a fundanmental duty to investigate,
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before the resentencing. The “principal concern...is not

whet her counsel shoul d have presented a mtigation case.

Rat her, we focus on whether the investigation supporting
counsel s decision not to introduce mtigating evidence of [the

def endant’ s] background was itself responsible.” Wggins v.

Smith, 539 U S. 510 at 522-23. In Wggins, counsel’s decision
not to pursue mtigation was nmade prenaturely when counsel
“decided to focus their efforts on ‘retry[ing] the factual case’
and disputing Wggins ‘direct responsibility for the murder,”
even though extensive mtigation was available to present to the
jury. 1d. at 517. The Court found that counsel abandoned their
i nvestigation of petitioner’s background after having acquired
only a rudi mentary know edge of his history froma narrow set of
sources. 1d. at 524. Here, M. Sw sher did not even have a
rudi mentary know edge of M. Rhodes’s background t hough he had
the materials in front of him

M. Sw sher was charged with the duty of finding al
reasonably available mtigation. 1d. at 524. Yet, he did
not hi ng but claimhe was “set up.” It was never clear what that
meant, but the only way a “set-up” could occur was if M. Rhodes
had sonme special information only he knew and that M. Sw sher
could not learn fromany other source. The “late” infornmation
M. Sw sher referred to was not exclusive to M. Rhodes. The
docunments M. Swi sher had in his possession |isted all of the
Rhodes fam |y menbers, including James Rhodes, treating
physi ci ans, nurses and M. Betterly’s address and phone nunber.

Thus, M. Swisher’s feeling of being “set up” was due to his own
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| ack of preparation. M. Sw sher knew he had not properly
prepared for a death penalty resentencing. He had contacted one
witness, Dr. Taylor. He had not even read the reports from Napa
State Hospital and Oregon State Prison.

Even after M. Rhodes conplained to the trial judge that
M. Swi sher had not gotten the docunents from Catholic Services
that he knew existed, M. Swi sher still did not get the
docunents. Instead, the judge gave M. Rhodes a Hobson’'s
Choi ce. Choose two mitigation wtnesses you want called or go
with the m nuscule mtigation M. Swi sher had prepared.

The tragedy of the situation was that M. Rhodes’s life is
uni quely docunented alnost frombirth. As a child, he was in
and out of social services agencies in California. Wtness
Lorraine Arnstrong was available to paint the jury a picture of
what it was like for Richard to grow up in Napa State Hospital.
He was the product of father who was a convicted pedophile and
an al coholic nother who fam |y menbers believed was retarded.

At resentencing, the |ower court found that there was no

evi dence that Ri chard had been sexually abused as a child. At
the evidentiary hearing, Eileen Meis and Kenny Rhodes testified
with convincing clarity about the repeated and horrifying abuse
and negl ect suffered by Richard.

Contrary to the State’s argunent and the |ower court’s
order, this information was not cunulative to Dr. Taylor’s
testinmony. Dr. Taylor had only docunments before himand a brief
conversation with grandnother Mary Vailes to rely on. He

testified that he asked for nore informati on but M. Sw sher
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never provided it. In fact, Dr. Taylor relied on the person
with the | east amount of contact with Richard during chil dhood.
Ms. Vailes did not know what was happeni ng at Napa State
Hospital and she did not know whether Ri chard had been sexually
abused.

Because of M. Swi sher’s lack of preparation and the tria
court’s inpatience, M. Rhodes was placed in an untenable
position. Because he conpl ai ned about his attorney, the judge
made hi m his own counsel by maki ng hi m choose two people to
testify. Though he had no | egal background and was irrational,
M. Rhodes had to choose two witnesses for mtigation. The
court never explained to himwhat mtigation was and it was
unclear if M. Swi sher ever did. M. Rhodes had a previous
trial with Judge Andringa. But the two of them had no problens
because Andringa acted as his | awer and advocate. He prepared
the case and presented w tnesses wi thout conplaint by M.
Rhodes.

Now the State attenpts to paint M. Rhodes as an
uncooperative evil genius who could dupe M. Sw sher into being
ineffective. Had M. Sw sher done his job of investigating and
preparing, he would not run the risk of being ineffective. M.
Swi sher never testified that M. Rhodes did not want mtigation
presented, in fact, the opposite was true. M. Rhodes
desperately wanted the jury to get a true picture of his life.
He just did not know howto do it and the judge s ultimatum of
choosing two mtigation witnesses was not the proper procedure

in a death penalty case.
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Even when a capital defendant’s fam |y nenbers and the
def endant have suggested that no mitigating evidence is
avail able, his lawer is required to make reasonable efforts to
obtain and review material that counsel knows the prosecution
will probably rely on as evidence of aggravation at the

sentenci ng phase of trial. Ronpilla v. Beard, 545 U S. 374

(2005). In Ronpilla, the defense failed to review a court file
of a prior conviction that they knew was going to be used as an
aggravating circunstance at trial. This was deficient
performance and prejudicial, despite the fact that the attorneys
presented mtigation evidence fromfive famly nmenbers who
testified that the jury should have nercy, that he was innocent
and that his 1l4-year-old son loved his father and would visit
himin prison. Thus, even if an attorney presents sone
mtigation, as M. Swisher did here, an attorney is not imune
fromdeficient performance. |If the quantity and quality of the
mtigation only scratches the surface the attorney is stil

i neffective.

M. Swi sher knew the State was going to present violent
prior offenses as aggravating circunstances. |Instead of
contacting the witnesses who could put the prior offenses in
context with his past social history, Sw sher blaned M. Rhodes
for his omssion. Swi sher adnitted he had Ms. Vailes’ phone
nunber and the names of two step-brothers in the Marines, but he
never spoke with them M. Rhodes clained he gave a |ist of
W tnesses to Swi sher, but Sw sher gave contradictory testinony

as to whether he received the list. Sw sher could not renenber
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if he had a list of famly nenbers fromAndringa s trial file,
yet Andringa had no problemfinding witnesses or gaining M.
Rhodes’ s cooperation. No reasonable attorney woul d have
conducted a death penalty case wi thout contacting famly
menbers, or doctors listed in the nedical records when a

def endant had such an extensive nental health history. Wgqggins
v. Smith, 539 U S. 510(2003). M. Rhodes spent a total of ten
years of his |life outside a hospital or prison. The jury knew
none of this information.

Finally, the State suggest that this Court disregard the
testinony of Investigator Dorothy Ballew and the hearsay
statenents of M. Rhodes’s deceased Aunt Catherine Broussard.
See, Answer Brief at 68. These witnesses were not offered for
the truth of Ms. Broussard's statenents, but to show that the
informati on was available to M. Swi sher. M. Broussard was
alive at the tine of M. Rhodes’s resentencing and avail able to
M. Sw sher if he had made a few phone calls. Dr. Tayl or was
given Ms. Broussard’ s nanme and nunber by Ms. Vailes. M.
Broussard along with Eileen Meis (Meis is msspelled in the
record as Mease) were in the closest contact with R chard when
he was at Napa State Hospital. WM. Broussard was friends with
Napa State Hospital nurse Lorraine Arnstrong and exchanged
letters about Richard's welfare. M. Ballew testified that she
had no difficulty finding the witnesses and only recited Ms.
Broussard’ s hearsay statenents because she passed away after
interviews with Ms. Ballew. Even if the only evidence M.

Rhodes had were Ms. Broussard’ s hearsay statenents, they would
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have been adm ssible at the tine of resentencing through the
testinmony of Dr. Taylor or any other nental health expert who
shoul d have been called. This information should be consi dered
and weighed in the context in which it was offered at the
evidentiary hearing. Had M. Sw sher procured the testinony of
Ms. Broussard, the State could have had its opportunity to

“oat h-taki ng and cross-exam nation.” The State argues that
M. Rhodes’s ineffectiveness claimrests on the "dubi ous
proposition” that M. Swi sher could have found and i ntervi ened
Kenny Rhodes. See, Answer Brief at 69. However, there was
not hi ng “dubi ous” about finding Kenny Rhodes. Coll ateral
counsel was able to find him just as the State was able to find
Janmes Rhodes when Judge Baird asked themto conduct the
investigation that M. Sw sher did not do.

The State denonstrates how little it knows about death
penalty mtigation when it states that M. Sw sher could not use
bot h Janes and Kenny Rhodes before the jury because their
testimony was inconsistent. M. Sw sher never spoke w th Kenny
Rhodes, and only spoke with Janmes Rhodes in the mdst of the
resentencing. M. Sw sher had no idea whether to use either
br ot her because he never spoke with themprior to the
resentencing. As Wgqggins held, the investigation is supposed to
be done before the resentencing begins, not during or after.

Mor eover, to describe the testinony of Eileen Meis and
Lorraine Arnstrong as inconsequential is |ike saying Hurricane
Katrina was a rai nshower. M. Meis was the only w tness who

corroborated the sexual abuse that M. Sw sher attenpted to
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prove at resentencing. The |ower court specifically rejected
this mtigator because it heard no evidence that this occurred.
Ms. Meis testified to the horrific conditions M. Rhodes
suffered as a child, including living in a haystack and on the
beach, eating without utensils, repeatedly abandoned, chained to
a dog house and being made to eat froma dog dish, chained to
the bed at honme for wetting the bed and for being raped by his
owmn father. M. Mis also suffered the devastation that M.
Rhodes’ s pedophil e father had wought on the famly. M. Mis’s
testinmony was different in its quality and quantum of proof.
The jury was never given the opportunity to hear this
i nformation. Ms. Meis did not “nerely describe” M. Rhodes’s
father. She proved the significant mtigator of sexual abuse
that prior counsel could not. She and Lorraine Arnstrong put
M. Rhodes’s life in context, sonething Dr. Taylor could not do
because M. Swi sher had not provided sufficient infornmation.
M. Rhodes’s jury was entitled to make its decision after

hearing all of the evidence. Light v. State, 796 So. 2d 610

(Fla. 2™ DCA 2001).
M . Rhodes proved prejudice

The State mi srepresents the facts and m sapplies the | aw
Janmes Rhodes never testified that Richard “conpl ained as a
t eenager of sexual abuse.” He said he (Janmes) had suffered
sexual abuse, not Richard. As a matter of fact, nost of Janes’s
testi nony was about hi m because he had so little contact with
Ri chard after the children were separated by social services.

Thus, the value of Janes’s testinony was mnimal. Though
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Ri chard asked that Janes be brought to testify, he did not know
what mitigation was or how Janmes’s testinony could help. M.
Swi sher knew not hi ng about Janes until he spoke with himduring
the resentencing. His preparation consisted of talking to him
the night before he testified.

The jury was left with a hodge-podge defense put together
by an ill -prepared defense attorney and one additional wtness
that the judge pulled in to pacify for M. Rhodes. There was no
def ense strategy. Dr. Taylor was thrown on the stand w t hout
preparation or sufficient background information to even form an
opinion. This is not the level of attorney performance
anticipated by the Sixth Arendnent, ABA Standards and the | ong

line of Strickland cases from 1984 to the 1992 resentencing.

Dr. Faye Sultan testified to the significant nmental health
i ssues suffered by M. Rhodes. Her thorough preparation and
testinmony was the conplete opposite of Dr. Taylor’s off-the-cuff
synopsis of M. Rhodes’s nental condition. Though Dr. Taylor’s
ultimate diagnosis did not change, the supporting background
evi dence certainly did.

At resentencing, Dr. Taylor was severely inpeached with his
| ack of independent corroborative evidence and for finding the
statutory mtigator of duress when there was no evidence to
support it. Dr. Sultan’s testinony was based on i ndependent
corroborative evidence. She interviewed nunerous w tnesses and
read the plethora of background docunents from hospitals, social
services and prisons. She found that M. Betterly likely abused

M . Rhodes just as M. Rhodes had said at the tine of
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resentenci ng when he urged M. Swi sher to speak to Betterly.

Had the jury seen and heard this testinony as opposed to
the flinmsy and superficial testinony of Dr. Taylor that was
destroyed by cross exam nation, the resentencing outconme would
have been different. The prejudice to M. Rhodes by his defense
attorney’s total |ack of advocacy, preparation and investigation
is a textbook exanple of what not to do in a death penalty case.
[1'1-THE LOAER COURT ERRED I N FAI LI NG TO ALLON MR. RHODES' S TO
CHALLENGE THE STATE' S DNA EVI DENCE.

The State argues that collateral counsel waived an
evidentiary hearing on this claim* See, Answer Brief at 80.

The statenent made by counsel on May 29, 2002, that she did not
anticipate an evidentiary hearing unless there were anomalies in
the testing, was true at that tine. The DNA testing was not
conpleted until eight nonths later. Counsel did not have a good
faith basis on May 29, 2002 to seek an evidentiary hearing
because there were no issues to chall enge.

Counsel did not receive any reports fromFDLE s crinme | ab
until January 27, 2003, when she requested the full file and not
just the report. Counsel did not receive the file associated

with the report until March 11, 2003.

‘Before the evidentiary hearing ended in May 29, 2002, M. Rhodes
filed a Motion for DNA Testing pursuant to Fla. R Cim P.

3.853 and a notion to establish the condition of forensic

evi dence and chain of custody (PC-R 701-702; 703-709). The
notions were granted on July 19, 2002 (PG R 770). The evidence
was sent to FDLE. The DNA results were not provided to the
defense until January 27, 2003 and the full file was not

di scl osed until March 11, 2003 (PG R 1008).
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The report is highly technical |aw enforcenment and
| aboratory jargon that requires consultation with experts before
counsel can eval uate whet her she has a question about what FDLE
did. It took counsel 90 days to consult with an expert to
interpret what the report said and | earn whether there was a
problemw th the testing. At that tinme, counsel filed a notion
to depose FDLE s crinme | ab anal yst because that is the avenue to
| earn what happened during testing.

M. Rhodes filed a notion to depose the State’s DNA expert
on July 7, 2003 (PG R 1008), but the request was denied. As a
result, none of the DNA results or procedures have been
chal l enged in court or placed in the record.

As of this date, M. Rhodes has been unable to chall enge
the State’'s results, and the State has control and unlimted
access to the results, the sanples and the FDLE expert. M.
Rhodes does not. This is a denial of due process.

The | ower court did not deny M. Rhodes’ notion for post-
conviction relief until Novenber 12, 2003 (PC-R 1033-1035).
There was adequate tinme for a deposition and challenge to the
DNA testing. Even though the defense was foreclosed from
di scovering what the problemwas with the testing, the | ower
court cited to the results in its order denying relief (PC-R
1022) .

Now, the State suggests that a judge sua sponte entering a
DNA report into the record is proper because no results were
obtained fromthe testing. The Florida Rules of Evidence,

however, does not reflect such a rule of procedure. The rules
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do not suggest that entering a report into a court’s order mnakes
evi dence properly admtted, or that the State’s interpretation
of a report’s results accurately reflects what an anal yst
concl uded. The proper procedure for admtting evidence is
not to sinply take the State and FDLE's word. The State and the
j udge cannot sinply admt evidence while M. Rhodes watches from
the sidelines. That is not due process. See, Fla. R Cim P
3.853; Fla. R Cim P. 3.851. M. Rhodes did not waive this
claim
| V-- THE LOANER COURT ERRED I N SUMVARI LY DENYI NG VARI QUS CLAI MS.

The argunents in M. Rhodes’s Initial Brief are sufficient
to rebut the State’s argunents. M. Rhodes relies on his
Initial Brief for to refute the State’ s argunents.

CONCLUSI ON

M. Rhodes did not get a full and fair hearing, and he is
entitled to a newtrial or resentencing. M. Rhodes requests

that his conviction and sentence of death be vacated.
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