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STATEMENT OF THE CASE

Appel | ant, JOHN TROY, was initially charged by indict-
ment in Sarasota County on October 11, 2001 with first degree
mur der of Bonnie Carroll, arnmed burglary, and arnmed robbery
(1/13-16). A fourth count, alleging attenmpted sexual battery
of Ms. Carroll, was subsequently added (SR1/44-55). Appell ant
was separately charged by information in Sarasota County on
Novenmber 6, 2001 with aggravated battery, arned burglary,
ar med ki dnappi ng, and arned robbery of Tracie Burchette (SR1l/
40-43). After a sequence of events in which various counts
were consolidated, nolle prossed, anmended, added, disn ssed,
and refiled (see 1/13-16, 35-38; 2/242-54, 324-31; 3/389-90,
483, 503-05, 556, 562-63; 4/677-78, 707-11, 717, 719-20, 722-
23; 11/112-36, 164; 19/1179; SR1/2-11, 44-61), the case pro-
ceeded to trial in August 2003, on all eight counts arising
fromthe Carroll and Burchette cases, before Circuit Judge Lee
E. Haworth and a jury. Appellant was convicted as charged on
all counts (5/867-69; 26/229-31). After the penalty phase of
the trial, the jury by a vote of 11-1 reconmmended the death
penalty (6/1013; 35/3476), and on January 23, 2004, Judge
Hawort h i nposed a sentence of death for the nurder conviction,
sentences of |ife inprisonment on five other counts, and
prison ternms of thirty and fifteen years on the two remaining

counts (10/ 1623-4; 36/3549-69).



STATEMENT OF THE FACTS

Prior to trial, defense counsel noved to declare Section
775. 051, Florida Statutes - in which the |egislature
(effective October 1, 1999) abrogated the defense of voluntary
intoxication and provided that evidence of a defendant’s
voluntary intoxication is inadmssible to negate specific
intent or to show insanity at the time of the offense - -
unconstitutional on due process and equal protection grounds
(3/486-89, 510-13; 11/141-154). Counsel proffered that, if
al | owed, he would present evidence that appellant was severely
i ntoxi cated on the evening of the hom cide, and would request
a voluntary intoxication instruction (11/143). The trial
court denied the nmotion (3/556; 11/154, 164-65).

At the outset of the trial, with appellant’s consent,
def ense counsel infornmed the trial judge (and the jury in his
openi ng statenent) that appellant acknow edged his guilt of
the charged crines involving Tracie Burchette, and al so that
he was the person responsible for the death of Bonnie Carrol
(19/1239-45). Appellant was contesting only the charge of
first-degree nmurder, on the basis that it was neither prenedi-
tated nor commtted during the perpetration of any of the
enunerated felonies (19/1239, 1242, 1244-45; see 25/2102-04,
2109-19). Defense counsel noted to the trial court that if
the court had ruled differently on his various pretrial
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notions, his approach nm ght have been different (19/1239-40).

The state established, through the testinony of the asso-
ciate nedical exam ner, Dr. M chael Hunter, that Bonnie
Carroll died fromnultiple (44) stab wounds (20/1389-91, 1453,
1457-58, see 20/1396-44). She al so sustained several bl unt
force injuries and bruising to the face and head (20/ 1391-96,
1453). A piece of fabric was wedged in the back of her nouth,
and a portion of cloth was tied |oosely around her neck (20/
1345-46, 1352-53, 1356-59, 1394, 1426-27). Dr. Hunter could
not substantiate strangulation as a contributing cause of
deat h, but neither could he conpletely rule it out (20/1352-
56, 1461-62).' No semen was found, either by visual observa-
tion or subsequent processing of swabs (20/1365-66, 1462-63;
21/1493-94). There were two very snmall areas of vascul ar
dilation on her external genitalia, but no internal injuries
to that area (20/1361-62, 1451-52, 1463-64). |[Evidence
relating to the charge of attenpted sexual battery is set
forth in nore detail in Issue Il, infra].

The state’s evidence pertaining to the circunmstances of
the Carroll and Burchette crinmes is set forth in the trial
court’s sentencing order (10/1626-1630) as follows (wth

record citations added by appellate counsel):

! Dr. Hunter did not observe any of the bruising to the neck, nor any of the
internal injuries to structures such as the hyoid bone, thyroid cartilage, or
cricoid cartilage, which would ordinarily be associated with strangul ation
(20/1355-56). He did find petechial henorrhages in the eyes, which is consis-
tent with strangulation but is also consistent with other causes, including
the positioning of a dead body (20/1354, 1462).
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At around 5:30 p.m on
Sept enber 12, 2001, the nude and
lifeless body of Bonnie Carroll
was found in her apartnent
bedroom by her nother, Debbie
Otiz. Ms. Carroll was a twenty
year old single parent who |ived
al one with her two year old
daughter, Cynthia, in the Tinber-
chase Apartnment conplex in Sara-
sota. The last time Ms. Otiz
had seen her daughter alive was
about 11:15 p.m, Septenber 11,
2001, when Bonnie left Ms.
Otiz’'s home with Cynthia to
drive hone. (20/1296-1310; 21/
1513).

Upon di scovering the body,
Ms. Otiz went to Cynthia's bed-
room where she found the toddl er
alive and well in her crib. The
police were called and forensic
teans started their work.
(20/1310-13).

John Troy was al so a resident
of Tinberchase Apartnments. He
lived there with his nother,
Debra Troy, his girlfriend,
Marilyn Brooks, and Ms. Brooks’
young daughter, Lydia. The Brooks
had moved in with Troy and his
not her about a week before the
mur der. Before noving to Tinber-
chase, John and Ms. Troy had
stayed for a short tinme with a
friend of Debra’s, Tracie
Burchette. (22/ 1694-97, 1745;
24/ 1907-10).

John and Marilyn first had
contact as pen pals when Troy was
in prison in north Florida.

Their relationship ripened into a
romanti c one which led to an
agreenent to |live together when
he got out. Troy was rel eased
fromthe Florida prison system on
or about July 25, 2001. He was
pl aced on conditional release for
two years. He was al so on parole

4



status out of Tennessee. (penalty
phase evi dence, 27/2356-60, 2382-
84; 32/ 2959-62, 2967-68).

Upon his release in late July,
2001, Troy nmet with Sandy Hot wag-
ner, a Sarasota DOC Correctional
Probati on Specialist. At that
time he signed docunents pledging
not to use illegal drugs, to obey
the law, and to submt to random
drug testing. Gven his
ext ensive history of drug use, he
was al so required to participate
in substance abuse therapy in a
group setting. (penalty phase
evi dence, 27/ 2348-55, 2362).

During his initial interview
with the probation officer, Troy
adm tted he had used marijuana
whil e incarcerated. She told him
she woul d not hold that agai nst
himthis time, but if he tested

positive for illegal substances
again he would be going back to
prison. In due course, a drug

test was schedul ed for the
eveni ng of Septenmber 11. On that
date, he tested positive for
cocaine at the First Step
facility in downtown Sarasota.
His drug counselor told himto
expect to be re-incarcerated
soon. (penalty phase evidence,
27/ 2362-66, 2373; 28/2391-95).

VWhen he returned to his resi-
dence after the drug test, he got
into a series of arguments with
Marilyn. First, she was nmad
because he had taken an
i nordi nate anount of tine to get
home from First Step. Around this
ti me defendant placed on a |ong
di stance call to his grandfather
in Tennessee, asking for noney to
hel p get his car out of a repair
shop. Then he and Marilyn
guarrel ed about other things.
Troy left the apartnent saying he
was going to walk to the | ocal

5



conveni ence store to get some-
thing to drink, a trip that
shoul d have taken no nore than 20
m nutes. Instead, he was gone
for over an hour. (22/1700-06,
1748).

Upon his return this tine,
Marilyn, who was watchi ng and
waiting for him confronted Troy,
angrily accusing himof |ying
about where he was going. One
word | ed to another until Marilyn
announced she was | eaving. She
grabbed her child and was on the
way out when he succeeded in
cal m ng her down, convincing her
to stay. Then Troy announced he
was going for a walk to the smal
| ake in the conmplex. She said
she was going to bed; he said he
woul d wake her up when he got
back. He never returned. Wen
he I eft he took a kitchen knife
with him (22/1706-15, 1718-19,
1748, 1763-64).

At 10: 00 that evening, Troy
called his friend Frankie Lacasso
to say that he would be dropping
by. Frankie lived with Ml anie
Kozak. Ms. Kozak and Troy had
been acquai ntances for about a
nmonth. The two had supplied
cocai ne to one another and had
i ngested cocai ne in each other’s
presence on several recent occa-
sions. This would be Troy’'s
third trip that day to their
house. There would be a total of
four. Three before the nurder and
one after, in the early norning
hours of Septenber 12. The first
visit had been at about 5:30
p.m, the second at around 7:30
p.m (22/ 1697-98, 1728-29;

23/ 1820- 40).

On the third occasi on Troy
arrived on foot at the Lacasso-
Kozak residence between 10: 30
p.m and 11:00 p.m During this
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visit, Troy asked Kozak to supply
himwi th a cocaine syringe. She
agreed, and the two had a
conversation about his plan to go
to Tennessee the next nmorning to
stay with his grandfather. (23/
1827-32, 1838).

The next tinme she sees himis
at 2:00 a.m, Septenber 12, when
he returns to her honme bearing
sone scratches on the right side
of his face. He says he received
t hem when he got into a fight
with his girlfriend and she threw
an ashtray at him He arrived at
t he Kozak residence in a vehicle
| ater identified as belonging to
Bonnie Carroll. During this
visit Troy appeared conpletely
normal , he displayed no evidence
of hyper anxiety or agitation,
and he di spl ayed no aggressive
behavi or toward her. The two
deci ded to go out and buy sone
nore cocai ne using $40.00 Troy
said he got from a nei ghbor
They drove to a local drug
deal er, Kozak bought the nar-
cotics, and they returned to her
house where they cooked and i n-
jected the drug. (23/1832-39).

About 12:30 a.m on Septenber
12, Karen Curry, a resident of
Ti mberchase Apartnents and a nere
acquai nt ance of John Troy, found
hi m poundi ng on her apartnent’s
rear sliding glass doors. He
wanted to talk to her. She was
surprised, shocked and al ar ned.
She told himto go away. He com
plied but she pronptly called 911
to report the incident. (After
his arrest defendant told Marilyn
Brooks he went to Curry’s
apartnment to ask for a ride.)
(19/1253-68; 1273-82; 22/1720-
21).

It is between the tinme of the
defendant’s confrontation with
7



Ms. Curry and the return to the
Kozak residence around 2:00 a. m
that the hom cide occurs. After
he was arrested, Troy told his
not her that he was out wal ki ng
when Bonnie Carroll cane hone.
He asked her for a ride to the
store and they rode around a
while. Then he said she invited
himto her apartment. (22/1733;
23/ 1842-43; 24/ 1926-27).

Troy and Bonnie Carroll were
slight acquai ntances. Once, when
Mari|lyn Brooks was | eaving
Sarasota after visiting Troy, her
car broke down on the interstate.

She called Troy to ask fro help
and he, in turn, asked Bonnie
Carroll to assist. She provided
transportation. O her than that,
there had been little in the way
of social contact between the
two. (22/1722-24, 1733, 1746-48).

I n expl aining his behavior in
Bonnie Carroll’s apartnent that
ni ght, Troy gave sonmewhat sim|ar
stories to his nmother and girl -
friend. |[Footnote omtted]. He
told Debra Troy once inside
Bonnie Carroll’s apartnent the
two of them had drinks, sone
marij uana, and got high. At sone
poi nt she started bad- nout hi ng
Marilyn Brooks. They started
arguing. Soon it turned into a
physi cal struggle. He nentioned
sonet hi ng about Bonni e breaking a
gl ass. Because she was
struggling with him he had to
tie her up. To keep her quiet he
put a scarf in her nmouth. He
sai d he stabbed her while they
were struggling. He did not
menti on her being nude.
According to the account given
Ms. Troy, he said he took what
he thought was Bonnie’s car key,
but when he got to the vehicle he
found it was not the right one.
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He went back to the apartnent and
dunped her purse on the floor.
There he | ocated the correct key
and a $20 bill which he kept. He
admtted taking a knife fromhis
not her’ s apartnment, sonething he
bl amed on paranoi a caused by his
cocai ne use. (24/1926-33).

His story to Marilyn Brooks
was nore detailed. He said when
he arrived at Tinberchase with
Bonnie Carroll police were at the
conpl ex. (Unknown to Bonnie, they
were investigating the 911 cal
made earlier by her neighbor,
Karen Curry.) Troy got out of
Bonnie’'s car, went directly into
her apartnment and into the
bedroom where he stayed for a
while. The two of them snoked
sone marijuana. During this
interval Ms. Carroll made sone
kind of romantic overture to him
but he wasn’t interested. The
affray between them started when
she made a rude comrent about
Brooks. He told her “to shut her
fucki ng nouth.” He grabbed her
hard by the chin to force her to
be quiet. She kept on nmaking
noi se. There ensued a physi cal
struggl e which included fi st
fighting. At one point he tied
her up in the bathroom not to
hurt her, he said, but to allow
himto get out of the apartnent.
She got | oose and they braw ed
sone nore. He denied having sex
with the victimand he never
mentioned to Marilyn Brooks that
Bonni e was uncl ot hed. He says he

snapped and bl acked out. He
deni ed taking any noney fromthe
victim It was Brooks’

i npression that he didn't need
any noney. She was unaware of
his drug use and woul d not have
condoned it. (22/1732-43, 1751,
1754-58, 1766-68).



After | eaving Tinberchase
Apartnments Troy went to Kozak’'s
house, did sone cocai ne, drove
around some nore, finally
deciding to pay a visit to famly
friend, Tracie Burchette. Troy
and his nother had stayed with
Ms. Burchette for about a week in
August, 2001, before their
apartnment in Tinmberchase becane
avail able. Burchette, a
psychiatric nurse, and Debra
Troy, a Registered Nurse, were
co-workers at Costal Recovery
Center in Sarasota. After the
Troys noved to their apartnment,
John attenpted to borrow sone
noney from her but she refused,
havi ng not been repaid an earlier
| oan. She al so had declined to
| et him borrow her car. (22/
1725-26; 23/1832-39, 1851-58; 24/
1908- 10) .

On the norning of Septenber
12, defendant parks Bonnie
Carroll’s car a couple of streets
away fromthe Burchette
resi dence. He wal ks to her back
yard, picks up a 2 x 4 board and
t hen goes to the front door.

When Burchette answers the door,
with the board hidden, he tells
her his car broke down on the way
to work and asks to use her
phone. She invites himin and
gives him access to the phone,
where he pretends to call a
friend for a ride. They engage
in small talk, have a
conversation about the tragic
nati onal events of September 11,
drink sone coffee, and read the
newspaper while waiting for the
ride to appear. He appeared per-
fectly normal, with no obvious
signs of stress, nervousness or
mental inmpairnment. (23/1845-46,
1859- 65) .

After about 15 m nutes, Troy
asks if he could use her
10



conputer. He goes into the
office where it is |ocated but
conpl ains that the conputer is
not on. Thinking that odd,
Burchette goes to the conputer
| eans down to turn it on -- at
which time she is attacked from
behind with a force so violent
she thought the roof had
col | apsed. She realizes she is
bei ng battered by John Troy. The
attack is savage and repetitive
with John wielding the 2 x 4
board |i ke a bat across her head
and body. She screans at the top
of her lungs, tries to defend
herself and to ward off the
bl ows, | osing fingernails on both
hands and breaki ng her knuckl es.
Her arnms are cut and her head is
bl eedi ng profusely. She suffers
a skull fracture. The victim
t hi nking she is about to die,
focuses on trying to scrape as
much identifying DNA evi dence as
she can from his body. She
screans at himto stop. Finally
he says he will, if she quits
yel ling. (23/1865-73, 1883-84;
24/ 1905- 06) .

He tell Burchette he has done
sonething really bad. He says he
needs her noney and her car, that
he is going to | eave and kil
hi msel f. She responds by sayi ng
she would try to help him that
she was his nother’s best friend,
that she would get hima | awer.
Troy | eaves the room quickly
returns with her purse and
demands her ATM pin nunmber. She
gives hima nunmber which he
writes on his hand. He then ties
her hands and feet using a | anp
cord and | apt op extension, and
gags her with electrical tape.

Her head is wrapped so many times
with tape she thought she would
suffocate if he |ooped it one
nore time around her mouth. He
says he will call someone in a

11



hour to rescue her. She hears
her car starting to |eave the
garage. However, defendant
returns, having forgotten to
steal a jar of coins. Using the
keys from her purse, he drives
off in her Camaro converti bl e.
(23/ 1873-81, 1887; 24/1892-93).

Initially, Troy | eaves
Burchette’s house traveling east
toward Arcadia. He attenpts to
use Burchette’'s ATM card at a Sun
Trust Bank in Arcadia at 8:24
a.m However, she had given him
a bogus PI N nunber and he
obt ai ned no cash. He then heads
south on Interstate 75 in the
direction of Naples. Along the
way he picks up a woman al ong the
side of the road who appeared to
be a crack head. He asked her
where he could get a gun so he
could kill hinself. (23/1876-77;
24/ 1893, 1937-40).

In the nmeantinme, Tracie
Burchette, still bound and
gagged, had managed to call 911
and to nake her way outside to
the driveway where in her bl oody
condition she was spotted by a
nei ghbor. Police were called and
a description of Troy and the
m ssing vehicle dispatched to
area | aw enforcenment agencies.
(23/1846-51, 1881-83; 24/1902).

Based on probabl e cause
obt ai ned from Traci e Burchette,
Troy was stopped in Naples by the
| ocal police m d-afternoon on
Septenber 12. He was driving
Burchette’'s Camaro and was in the
conpany of a femal e conpanion.
After questioning her, |aw
enforcement officers were able to
| ocate the 2 x 4 wood bl udgeon
used in the Burchette assault.

Def endant had di scarded it al ong
t he highway near Ft. Mers. DNA
anal ysis |l ater disclosed the

12



bl ood of Tracie Burchette on the
obj ect. (21/1497; 23/1804-10;

24/ 1951-58, 1966-76, 1982, 1989-
90) .

[ Paragraph relating to
appel l ant’ s concessi on of gquilt
in Burchette crimes omtted].

At the tinme of his arrest,
Troy was wearing a pair of tennis
shoes, blue jeans, a t-shirt, and
a baseball cap. Pursuant to a
trial stipulation regardi ng DNA
evi dence, the parties agreed the
bl ue jeans tested positive for
bl ood of both Bonnie Carroll and
Tracie Burchette. The t-shirt
showed Burchette’s blood, and the
shoes contai ned the bl ood of
Bonnie Carroll. WMaterial renoved
from Bonnie Carroll’s fingernails
di scl osed a m xture of
def endant’ s and her DNA.
(21/1494-96, 1520; 22/ 1637-38;
23/ 1805; 24/1980-81, 1984-85).

Two pieces of broken gl ass
were recovered fromthe hom cide
victim s bedroom and tested for
DNA. One piece, containing her
bl ood, was found |lying on the bra
of the victim partially under
her. The other piece was found
to the left of the victims body

on the floor. It tested positive
for Troy’s blood. (21/1496, 1520,
1555-61).

A bl adel ess kni fe handl e was
recovered fromthe counter of the
east bat hroom of Bonnie Carroll’s
apartnment. It contained the
bl ood of defendant and the
victim Her bl ood was al so found
on an intact steak knife on her
bedroom floor. (21/1496-97,

1545- 46, 1579-81, 1583).

The defense, in its case and on cross-exam nati on of

13



state witnesses, introduced physical evidence, photographs,
and testinmony to corroborate appellant’s statenents (intro-
duced in the state’'s case) that he was in Bonnie Carroll’s
apartnment by invitation, that the two of them were socializing
prior to the argunent which culmnated in her nmurder, and that
appel l ant was using drugs while inside the apartnment (see 20/
1327-28, 1460; 21/1543; 22/ 1622-28, 1652-55, 1732-35, 1751;
24/ 1927, 1996-2003).2 There was no evi dence of any forced
entry into the apartnment (22/1639).

In the penalty phase of the trial, the state introduced
evi dence of four prior felony convictions (three May 1990
arnmed robberies in the Florida panhandl e and a Tennessee
aggravated assault with a weapon), in addition to the four
cont enpor aneous convictions arising fromthe Tracie Burchette
case (28/2396-2417); appellant’s conditional release status in
Florida and his parole status from Tennessee (27/2348-57,
2357-60, 2381-84); and three victiminpact statements (28/
2422-30).

The defense’s penalty phase presentati on, as counsel
expl ained in his opening statenent, focused on three main
i ssues: (1) appellant’s background, chil dhood, and adol es-
cence; (2) his behavior and adjustnment in prison and his

potential for rehabilitation and positive contribution if

2 These itens included, inter alia, an ashtray fromthe coffee table with a
cigarette butt in it, a bottle opener, a Heinenken bottle cap, a Publix water
bottle with Bonnie’s fingerprint on it, a box of Mrlboro Lights beside sone
suspected marijuana, a bong, and a spoon which tested positive for cocaine
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sentenced to life inprisonment; and (3) the conbination of
events which occurred on Septenber 11, 2001 which resulted in
appel l ant’ s expl osion of violent rage (see 27/2322, 2327,
2332). In addition to nunerous fam |y menbers and ot her

w tnesses who testified about various aspects of appellant’s
life history, the defense called Dr. M chael Maher, a clinical
and forensic psychiatrist, who gave expert opinion testinony
concerning the effects of (1) instability, physical abuse, and
enotional neglect in appellant’s chil dhood (32/ 2992-92,
2997); (2) the incident at age 13 when he was sexually

nol ested by an adult male teacher, and his humliation and
ostracismafter he was a key witness at the teacher’s high-
publicity trial (32/2992-99, 3001-03, 3026; see also the
testimony of other w tnesses regarding these events at 29/
2575-76, 2597-98; 30/2697-80, 2687-89, 2737-62, 2771-75, 2799-
2800; 31/2877, 2880,; 33/3166, 3180-81; 34/3233-36; S2/166-
69); (3) appellant’s arrested psychol ogi cal devel opnent
(“essentially [he] has throughout his life continued to func-
tion on an adol escent level”) (32/3005); (4) his lifelong
depressive illness (32/ 3003-05, 3014, 3026); (5) his chronic
drug abuse and addiction froman early age (32/2997-98, 3006-
12, 3018, 3025-26); (6) the series of stressful occurrences on
the night of the charged crimes which contributed to appel -
lant’s volatile mental state (32/3022); and (7) his acute
intoxication at the tinme of the hom cide (32/ 3022-26).

resi due (24/1996-2003).
15



Regardi ng the statutory nmental mtigating circunstances, Dr.
Maher concluded that appellant’s capacity to appreciate the

crimnality of his conduct was “very severely inpaired” (32/
3023-24), and that he was experiencing a | evel of nmental and
enotional distress which was “certainly of a severe nature”

(32/ 3025- 26) .

The trial judge, in his order inposing the death penalty,
found four aggravating circunstances: (1) especially heinous,
atrocious, or cruel (HAC) (10/1630-32); (2) prior and contem
por aneous vi ol ent felony convictions (10/1632-33); (3) under
sentence of inprisonment (10/1633-34); and (4) hom ci de occur-
red during the conm ssion or attenpt to commt a robbery and a
sexual battery (10/1634-35).°% The judge assigned great weight
to HAC, and considerable weight to the three others (10/1632-
35, 1645-46).

The trial judge found both of the statutory nmental mti-
gating circunstances, according great weight to inpaired capa-

4

city,” and noderate weight to extreme nental or enotiona

di sturbance (10/ 636-39, 1646; 36/3564). The judge found
fifteen nonstatutory mtigating factors established by the

evi dence, but he gave each of these little weight; anong these

® Regarding the avoiding lawful arrest aggravator urged by the state, which
the judge expressly declined to find as a matter of |aw (10/1635-36), see
Issue Ill, infra

“ In his witten sentencing order, the judge stated at one point that he gave
“great weight to the fact that the capacity of the defendant to appreciate the
crimnality of his conduct or to conformhis conduct to the requirenments of

| aw was substantially inpaired” (10/1646). At another place in the order he
said he gave this mitigator “considerable weight” (10/1639). 1In his ora
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are (1) appellant’s dysfunctional fam |y background (e.g., an
unstable honme life; an enotionally distant, hot-tenpered,
physi cal |y abusive father; a drug-using nother; and numerous
i nstances of domestic violence by the father against the

not her, two subsequent stepnothers, appellant’s younger half-
brot her, and appel |l ant hinself (10/1639-40);° (2) appellant’s
positive personal characteristics and actions (including pro-
tecting a correctional officer who was a friend during a
potentially violent jail incident in Tennessee (10/ 1640; see
29/ 2624, 2650-54); (3) appellant was sexually npol ested during
his early teens and was stigmatized in his honetown after
testifying in court (10/1640-44):° (4) his history of al cohol
abuse and severe drug abuse starting in his early teens, and
hi s di agnosis of having a “triple addiction” to al cohol,

cocai ne, and marijuana (10/1641);" (5) his lifelong history of
mental and enotional problens (10/1641);% (6) his potenti al
for rehabilitation, value to others inside of prison, and

contri butions he can make if sentenc-

pronouncenent of sentence, he said he “assigned [it] great weight” (36/3564).

5 Regarding donestic violence, and specific incidents thereof, see 29/2567-
71, 2600-01; 30/2824-29; 31/2894; 33/3160-61, 3176-78; 34/3224-25.

® See 29/2575-76, 2597-98; 30/2679-80, 2687-89, 2737-62, 2667-75, 2799-2800;
31/ 1877, 2880; 32/2993-3004, 3020; 33/3166, 3180; 34/3233-36; S2/166-69.

7 See 29/2573-75; 30/2690-91; 31/2870-71, 2886, 2889-94; 32/3009-10, 3978;
33/ 3105-15, 3132-39; 34/3279-80, 3236-37, 3264l S2/170-75, 179.

8 See 29/2576-79, 2604; 31/2889-90, 2894-95; 33/3201-04; 34/3211, 3264, 3238-
39; S1/94-98; S2/213.
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ed to life inprisonment (10/ 1642):° and (7) his expressions
of renorse (10/1644-45).1%

® See 28/2537-41; 29/2586-87, 2633-35; 30/2711-15, 2717, 2776, 2799, 3804;
31/ 2836-42, 2348-52, 2859-62; 32/2976-78, 2984-85, 3005, 3020; 33/3145-51, 3168.

10 O her nonstatutory mitigators included (8) good behavior in jail awaiting
trial and in the courtroom (9) offer to plead guilty to all charges; (10) dif-
ficulty adjusting to life outside prison; (11) appellant is the father of
three children for whom he cares; (12) cooperation with the police at tinme of
prior arrest; (13) appellant is intelligent and has obtained his G E D.; (14)
his legal skills; and (15) his capacity to assist other inmates and correc-
tional officers if sentenced to life inprisonment (10/1642-45).
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SUMVARY OF THE ARGUMENT

The Florida statute which precluded appellant from
asserting a defense of voluntary intoxication is
constitutionally invalid, because it operates as an
evidentiary proscription rather than a redefinition of nens re
[Issue I].

The state failed to present evidence inconsistent with
t he reasonabl e hypothesis that no attenpted sexual battery
occurred; therefore, a judgnment of acquittal should have been
granted on that charge [Issue I1].

The denial of appellant’s right of allocution before the
cosentencing jury, especially when coupled with the
i nperm ssible chilling of his right to testify, deprived him
of a fair penalty hearing and viol ated due process [I|ssue
L1117,

The exclusion of the proffered testinony of DOC official
M chael Gal enore violated the Ei ghth and Fourteenth
Amendnents, especially because the subject matter (the
conditions of confinenent and the availability of drugs in
prison) was initially raised by the prosecutor in her cross-
exam nati on of defense wi tnesses [Issue |V].

The trial court erroneously denied the defense’s
requested instruction on the statutory mtigating factor of
age, because the evidence established appllant’s enotional
immaturity and arrested psychol ogi cal devel opnent at the | evel

19



of a teenager [lssue V].

The trial court msapplied Florida law in his stated
belief that he was required to i nmpose a death sentence if, as
he concl uded, the aggravating factors far outwei ghed the
mtigating factors [lssue VI].

Florida s death penalty statute is constitutionally
invalid because it does not require the findings of each

aggravating factor to be made by the jury [Issue VII].

ARGUMENT
| SSUE |

SECTI ON 775. 051, FLORI DA
STATUTES, WHI CH PROVI DES THAT
(WTH THE EXCEPTI ON OF DRUGS USED
PURSUANT TO A LAWFULLY | SSUED
PRESCRI PTI ON) VOLUNTARY

| NTOXI CATI ON CAUSED BY ALCOHOL OR
CONTROLLED SUBSTANCES AS

DESCRI BED | N CHAPTER 893 IS NOT A
DEFENSE TO ANY CRI M NAL OFFENSE,
AND THAT EVI DENCE OF A
DEFENDANT S VOLUNTARY

| NTOXI CATION |'S | NADM S- SI BLE TO
SHOW LACK OF SPECI FI C | NTENT OR

I NSANI TY, VI OLATES DUE PROCESS
AND EQUAL PROTECTI ON GUARANTEED
BY THE UNI TED STATES AND FLORI DA
CONSTI TUTI ONS.

Prior to trial, the defense noved to declare Section
775.051, Florida Statutes — in which the legislature (effec-
tive October 1, 1999)! purported to abrogate the defense of

11 See Lewis v. State, 817 So. 2d 933 (Fla. 4'" DCA 2002); G bbs v. State
_So. 2d __(Fla. 4'™ DCA 2004) [29 FLW D2461] [2004 W. 2452475].
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voluntary intoxication and provided that evidence of a defen-
dant’s voluntary intoxi-cation is inadm ssible to negate
specific intent or to show insanity at the time of the offense
-- unconstitutional on state and federal due process and equal
protection grounds (3/486-89, 510-13; 11/141-54). Defense
counsel acknow edged that the Fourth District Court of Appeal
in Cuc v. State, 834 So. 2d 378 (Fla. 4'" DCA 2003) had upheld

the constitutionality of the statute, relying on the United

St ates Supreme Court’s 5-4 decision in Montana v. Egel hoff,

518 U.S. 37, 116 S. Ct. 2013, 135 L.Ed.2d 361 (1996)(3/ 487,
11/ 145, see 148-51).'* However, defense counsel pointed out
that Florida s statute is substantially different than
Montana’ s, and that Justice G nsburg’ s concurring opinion was
the swing vote in Egel hoff (3/487, 511; 11/142-43). In the
framewor k of Justice G nsburg’s analysis, defense counse
contended that Florida's statute, unlike Montana's, is an
evidentiary proscription rather than a redefinition of nens
re, and therefore violative of due process, and (because of

t he exception for voluntary intoxication caused by use of
lawfully prescribed drugs) equal protection as well (3/486-88,
510-12; 11/142-48). Counsel represented that, if allowed to
do so, he would introduce evidence that on the evening of

Sept enmber 11, 2001, appellant injected cocaine and heroin,

12 See also Barrett v. State, 862 So. 2d 44 (Fla. 2d DCA 2003) (rejecting
state constitutional argunent); Hammond v. State, 864 So. 2d 586 (Fla. 3d DCA
2004) (following Cuc and Barrett).
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snmoked marijuana, drank al cohol, and was extrenely intoxicated
at the time of the homcide (3/488; 11/143). Counsel further
stated that he would request a jury instruction on voluntary
i ntoxication (3/488; 11/143). The trial court denied the
notion to declare the statute unconstitutional (3/556; 11/154,
164-65) . Consequently, the prospective jurors during voir
dire were told ad nauseam (as the prosecutor put it in his
cl osing argunent enphasi zi ng the sane thing, 25/2070) over
def ense objection (15/623-27) that voluntary intoxication is
not a defense.™ In the jury charge at the end of the trial
the judge instructed the jurors that it is not a defense
(26/2204). [Undersigned appellate counsel is raising this
issue only with regard to the Bonnie Carroll case. Wth
regard to the charges involving Tracie Burchette, after
consultation with trial counsel and appellant and with
appel lant’ s consent, the undersigned is waiving this issue].
Of the four charges in the Carroll case, three of them
(first degree nmurder, burglary, and arnmed robbery) are
specific intent offenses, and if comnmtted prior to October 1,
1999 — or after that date if appellant is correct in his

argunment that 8775.051 is constitutionally invalid — voluntary

13 As a pure question of law, the standard of review is de novo. See
Arr‘rstrong v. Harris, 773 So. 2d 7, 11 (Fla. 2000); State v. Jatzmayer, 789
0. ) - n.7 (Fla. 2001); Dickerson v. State, 783 So. 2d 1144, 1146
(Fla. 5'" DCA 2002).

4 15/616-27; 16/682-86, 764-65, 771, 781,786, 789, 791-92; 17/871, 883-84,
893, 897-98, 902, 905-06, 908-09, 912, 916, 918-19, 920; 18/985, 989, 994,
999-1000, 1004, 1007, 1016, 1021, 1023, 1027.
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i nt oxi cati on woul d be an avail able defense. See e.g. G.iggs
v. State, 821 So. 2d 1139 (Fla. 4'" DCA 2002) (first degree
nmurder and arnmed robbery); Carter v. State, 801 So. 2d 113

(Fla. 2d DCA 2001) (robbery and burglary); Craig v. State, 769

So. 2d 1087 (Fla. 2d DCA 2000) (robbery); Straitwell v. State,

834 So. 2d 918 (Fla. 2d DCA 2003) (burglary).®
The Montana statute which was before the U S. Suprene
Court in Egel hoff — Mont. Code. Ann. 845-2-203 — provides:

A person who is in an intoxicated
condition is crimnally
responsi ble for his conduct and
an i ntoxicated condition is not a
def ense to any offense and may
not be taken into consideration
in determning the existence of a
mental state which is an el enment
of the offense unless the

def endant proves that he did not
know that it was an intoxicating
subst ance when he consuned,
snoked, injected or otherw se

i ngested the substance causing
the condition.

(3/513). 1%
Note that the Montana statute does not use the term
“voluntary” intoxication; rather it refers to “a person who is

in an intoxicated condition”, and the sole exception goes to

1 Vol untary intoxication would not have been a defense to the general intent
crime of attenpted sexual battery. Holland v. State, 773 So. 2d 1065, 1071
(Fla. 2000); see generally Linehan v. State, 476 So. 2d 1262 (Fla. 1985).
However, for the reasons discussed in Issue Il, infra, the evidence of an
attenpted sexual battery was legally insufficient to withstand appellant’s
notion for judgnent of acquittal

1 The text of the Montana statute is set forth in El kins, Voluntary Intoxi-
cation in Florida: Public Policy Versus Due Process and Wy Florida s Tntoxi-
cation Statute Cannot Wthstand a Constitutional Challenge, 14 St. Thomas L.
Rev. 233 (FalT 2001), at p.234, n.7.
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t he defendant’s state of mind (nens re); i.e., if he was
unawar e when he used the substance that it was an intoxicating
substance. In other words, the Montana statute ampunts to an
across-the-board renmoval of voluntary intoxication fromthe

mens re inquiry, but it retains the exception for involuntary

i ntoxi cation.

In Egel hoff a sharply divided Court upheld the Mntana
statute against a constitutional challenge. The four-Justice
plurality, in an opinion authored by Justice Scalia and joined
by Justices Rehnqui st, Kennedy, and Thomas, found no due
process problem concluding that the voluntary intoxication
defense is of “too recent vintage, and has not received
sufficiently uniform and permanent allegiance, to qualify as
fundamental, especially since it displaces a | engthy common-
|l aw tradition which remai ns supported by valid justifications

today.” Montana v. Egel hoff, supra, 518 U. S. at 51, see 39-56

(plurality opinion). The four-Justice dissent, witten by
Justice O Connor and joined by Justices Stevens, Souter, and
Breyer, concluded that the statute’ s bl anket exclusion of a
cat egory of evidence which would all ow the accused to negate
the nental -state el enent of a charged of fense does violate the

due process clause, and that in determ ning whether a

1 Florida courts have recogni zed that a defendant’s consunption of drugs or
medi cati ons which he did not know were intoxicating can give rise to a defense
of involuntary intoxication. See e.g. Boswell v. State, 610 So. 2d 670 (Fl a.
4" DCA 1992); Brancaccio v. State, 698 So. 2d 597 (Fla. 4'" DCA 1997); Carter
v. State, 710 So. 2d 110 (Fla. 4™ DCA 1998) Devers-Lopez v. State, 710 So.
Fla. 4" DCA 1998); cf. Vaivada v. St afe, 870 So0. 2d 197 (FI a. 1°* DCA
2004). Since nothing in §775 051 addresses the question of involuntary intox-

24



fundamental principle of justice has been viol at ed,

consi deration should be given not only to historical

devel opnent but also to the constitutional guarantee “that a
def endant has a right to a fair opportunity to put forward his
def ense, in adversarial testing where the State nust prove the
el ements of the offense beyond a reasonabl e doubt.” Montana

v. Egel hoff, supra, 518 U S. at 62, 71, see 61-73 (dissenting

opi nion of Justice O Connor). In addition to joining Justice
O Connor’s opinion, Justice Breyer (joined by Justice Stevens)
and Justice Souter also wote separate dissenting opinions.

Al'l four of the dissenters agreed with the plurality (and the
concurring opinion of Justice G nsburg) that states have the
power to redefine the elenments of crimnal offenses, including

mens re. See State v. Birdsall, 960 P. 2d 729, 734-35 (Hawai i

1998). However, the dissenters concluded that the Mntana
statute, as interpreted by that state’s Supreme Court, had not
acconplished a redefinition of nens re, but rather ampunted to
“an evidentiary provision that not only excluded a category of
evi dence from consi deration, nanely, voluntary intoxication,
but relieved the prosecution fromhaving to prove nental state
beyond a reasonabl e doubt.” See Birdsall, at 960 P. 2d at

734. 1t is this conmbination of effects which, in the dissen-

ters’ view, violates due process. Mntana v. Egel hoff, 518

U.S. at 62 (O Connor, J., dissenting); see Birdsall, 960 P. 2d
at 734.

ication, it remains a valid defense when supported by the evidence.
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The crucial “swing vote” in Egel hoff was that of Justice
G nsburg. See Potier v. State, 68 S.W 3d 657, 660-61 n.17

(Tex.Crim App. 2002) (succinctly breaking down the Egel hoff
vote as four justices holding that Montana statute was an
evidentiary rule which did not deny due process, four justices
holding that it was an evidentiary rule which did deny due
process, and one justice — G nsburg — holding that it did not
deny due process because it was not a evidentiary rule). See

also State v. Fanning, 939 SSW 2d 941, 946 n.7 (M. App. WD.

1997). Justice G nsburg reasoned that if the effect of the
Mont ana statute 845-2-203 was to keep out relevant,

excul patory evidence pertaining to a required nental state

el ement of the offense, then it indeed violated due process.
If, on the other hand, 845-2-203 “is, instead, a redefinition
of the nental-state elenent of the offense”, then due process
woul d not be abridged, since (as all nine justices agreed) a
state legislature has the authority to identify the elenments
of the offenses it wi shes to punish “and to excl ude evi dence

irrelevant to the crine it has defined.” Mntana v. Egel hoff,

supra, 518 U.S. at 57 (G nsburg, J., concurring). So the
out cone of Egel hoff turned on whether the Montana statute
operated (as the four dissenters believed) as an evidentiary

proscription blocking the accused from negating the required

mens re, or whether it was instead a fullscale redefinition of

nens re

Justice G nshurg agreed with Montana and its amci

t hat 845-2-203 “extract[s] the entire subject of voluntary
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i ntoxication fromthe nens re inquiry . . . thereby rendering
evi dence of voluntary intoxication logically irrelevant to

proof of the requisite nental state”. Montana v. Egel hoff,

518 U.S. at 58 (G nsburg, J., concurring); see State V.
Birdsall, supra, 960 P. 2d at 734. Based on that anal ysis,

Justice G nsburg cast the deciding vote to uphold the Mntana
statute.

However, the Florida statute whose constitutionality is
at issue in the instant case is significantly different from
the Montana statute, and it is fundanentally flawed in ways
whi ch make it nore than probable that at |east five justices,
based on their reasoning in Egel hoff, would find that it does
not redefine the required nmental state for crimnal offenses,
and that it does violate due process. See, generally, ElKkins,

Vol untary Intoxication in Florida: Public Policy Versus Due

Process and Why Florida s Intoxication Statute Cannot

Wthstand a Constitutional Chall enge, 14 St. Thomas L. Rev.

233 (Fall 2001).

Montana' s statute is straightforward and applies across-
t he-board. It does not refer to adm ssibility or inadm s-
sibility of evidence, nor is it dependent on the particul ar
i ntoxi cating substances used to produce a state of intoxica-
tion. It sinply states that “[a] person who is in an intoxi-
cated condition is crimnally responsible for his conduct and
an intoxicated condition is not a defense to any offense and
may not be taken into consideration in determ ning the exis-
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tence of a mental state which is an elenent of the offense .
.” 8 Mont. Code Ann. 845-2-203. The sole exception is when
t he defendant proves he was unaware that the substance he

consunmed was an intoxicating substance, i.e., involuntary

i ntoxication. Thus, as Justice G nsburg enphasi zed, the
Mont ana statute renoved the entire subject of voluntary intox-
ication fromthe nens re inquiry, and effectively redefined
the required nental state.

Florida’s statute fails to do that. It reads:

775.051. Voluntary intoxication;
not a defense; evidence not

adm ssi ble for certain purposes;
exception

Vol untary intoxication
resulting fromthe consunption,
i njection, or other use of
al cohol or other controlled
substances as described in
chapter 893 is not a defense to
any offense proscribed by |aw.
Evi dence of a defendant’s
voluntary intoxication is not
adm ssible to show that the
def endant | acked the specific
intent to conmt an offense and
is not adm ssible to show t hat
t he defendant was insane at the
time of the offense, except when
t he consunption, injection, or
use of a controlled substance
under chapter 893 was pursuant to
a |lawful prescription issued to
t he defendant by a practitioner
as defined in s. 893.02.

Unli ke the Montana statute, Florida s does not uniformy
provide that a defendant’s voluntary intoxication is legally

irrelevant to his nental state; it depends on the substance
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used and (in the case of controlled substances under chapter
893) it may even depend on the |egal status of a prescription.
Under the plain and unanbi guous | anguage for the Florida
statute, it applies only when the voluntary intoxication
resulted fromthe consunption, injection, or other use of
al cohol or (with the “lawful prescription issued by a
practitioner” exception) a controlled substance as descri bed
in chapter 893. The statute, by it very terns, does not apply
to a defendant who voluntarily beconmes intoxicated by
“huffing” or otherw se ingesting chem cal solvents (such as
pai nt, glue, kerosene, nitrous oxide, and a wi de variety of
conmon and esoteric substances which fall into this category
of frequently abused chemi cal products). [These substances
are lawful to possess and use, but it is a second degree
m sdemeanor (or, in the case of nitrous oxide in an anmount of
nore than 16 grams, a third degree felony) to inhale or ingest
certain enunmerated harnful chem cal substances -- or possess
themwi th that intent -- for the purpose of inducing a
condition of intoxication. Florida Statutes, Section
877.111]. Florida’s DU statute, for exanple, applies to
persons driving a vehicle when “under the influence of

al cohol i ¢ beverages, any chem cal substance set forth in s.

877.111, or any substance controlled under chapter 893, when
affected to the extent that the person’s normal faculties are
inmpaired.” Florida Statutes, 8316.193(1)(a). |[Enphasis sup-
plied].
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The voluntary intoxication defense is avail able when a
def endant’ s i ntoxication was produced by chem cal agents. For

example, in Mullin v. State, 425 So. 2d 219 (Fla. 2d DCA

1983), the defendant appeared “high” at the tinme of his arrest
and had two tubes of glue in his possession, one spent and the
ot her unopened. He contended that he was unable to remenber
any of the events which transpired on the afternoon and
evening of the charged crimes. The trial court, granting the
state’s notion in |limne, excluded testinony regarding the

def endant’ s prior abuse of volatile intoxicants and his prior
behavi or after sniffing glue, and excluded the testinony of
the defense’ s expert nmedical wi tness concerning the effects of
i nhal ati on of volatile hydrocarbons. The appellate court
reversed, holding that the consolidation of separately charged
of fenses (one a specific intent crine, the other a general
intent crime) wi thout notice on the norning of trial was
prejudicial error:

For the two crinmes charged,
t he defenses m ght well have been
different. The defense of
voluntary intoxication by
i nhal ati on of volatile
hydrocar bons, offered by appel -
| ant, woul d possibly negate the
specific intent necessary for
ki dnappi ng but not the general
i ntent necessary for sexual bat-
tery. Thus, appellant’s strategy
of whether to testify concerning
voluntary intoxication my well
have been prejudiced by the
untinmely consolidation bel ow.

Additionally, we note no
support for the |lower court’s
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excl usi on of testinony regarding
appel lant’ s condition.
Appel | ant’ s expert w tness, a
neurol ogist, was qualified to
testify to the nedical effects of
sniffing glue and ot her hydrocar-
bons upon human behavior if he
knew the effects. Appellant’s
testimony of his prior abuse, if
relevant to the above nedi cal

opi nion, would also be adm ssible
to establish a voluntary intoxi-
cation defense to the specific
intent crine.

Mullin v. State, 425 So. 2d at 220.

By its plain and unanbi guous | anguage, Section 775.051
only prohibits a defense of voluntary intoxication when the
def endant’ s state of intoxication was caused by the use of
al cohol or a controlled substance as enunerated in chapter
893. [This stands in contrast to the Montana statute which
renmoves voluntary intoxication fromthe nmens re inquiry for
any person in an intoxicated condition who becane intoxicated
voluntarily]. A glue sniffer such as Patrick Brian Miullin, or
any other Florida defendant who becane intoxicated by huffing
or otherw se ingesting chem cal substances not controlled
under chapter 893, still has the defense of voluntary
i ntoxication available to himafter October 1, 1999, and he
can introduce evidence to negate the specific intent el enent
of a crimnal charge, while a defendant whose intoxication was
caused by al cohol (also a substance whose possession and use
is ordinarily lawful) or controlled drugs cannot. This is an
arbitrary and irrational distinction which violates
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substantive due process and equal protection [see e.g. Rollins

v. State, 354 So. 2d 61 (Fla. 1978); Moore v. Thonpson, 126

So. 2d 543 (Fla. 1960); MKkell v. Henderson, 63 So. 2d 508

(Fla. 1953)]. But at least as significantly it also
denonstrates that 8775.051 does not amount to a redefinition
of the nental state elenment of specific intent crimn nal

of fenses, nor does it extract the entire subject of voluntary
i ntoxication fromthe nens re inquiry as the Montana statute
did. It does not render evidence of voluntary intoxication
“logically irrelevant to proof of the requisite nmental state”

[ see Montana v. Egel hoff, 518 U S. at 58 (G nsburg, J., con-

curring]; it sinmply has the unconstitutional effect of arbi-
trarily prohibiting nost but not all voluntarily intoxicated
def endants fromintroduci ng evidence to negate the requisite
mental state.

Simlarly, the express exception in the Florida statute
for voluntary intoxication caused by a controlled substance
used “pursuant to a |lawful prescription issued to the defen-
dant by a practitioner as defined in s. 893.02” may have
little or nothing to do with the defendant’s nens re. As
defined in Black’s Law Dictionary (7'" Ed 1999), mens re is
“[t]he state of m nd that the prosecution, to secure a
conviction, must prove that a defendant had when commtting a
crime.” \Whether a particular prescription is |awful or not
may depend on whet her a person holding hinmself out as a
physi ci an, dentist, or osteopath was in fact properly licensed
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under chapter 458, 466, or 459. See Fla. Stat. 8893.02(19).
The | awful ness of a prescription my depend on whet her the
practitioner was acting in good faith and in the course of his
professional practice [Fla. Stat. 8893.05(1); see e.g. State
v. Weeks, 335 So. 2d 274 (Fla. 1976); Cilento v. State, 377

So. 2d 663 (Fla. 1979); State v. Vinson, 298 So. 2d 5050 (Fla.

2d DCA 1974); State v. Vinson, 320 So. 2d 50 (Fla. 2d DCA

1975)], and it may even depend on whet her the controll ed
substance is properly | abeled [8893.05(2)]. Significantly,
Section 775.051 does not create an exception allowi ng a
voluntary intoxication defense based on the defendant’s beli ef
that the substance was lawfully prescribed (which mght go to
t he defendant’s nmens re). Thus, once again, it appears that
the Florida statute does not redefine the nental state el enent
for specific intent crimes, but nerely erects a bar preventing
sone, but not all, voluntarily intoxicated defendants from
negating the nental state el enent.

In addition, it amunts to an arbitrary and unreasonabl e
di stinction which violates substantive due process and equal
protection, since one substance whose possessi on and use is
ordinarily lawful (even to the point of intoxication unless
acconpani ed by some other m sbehavior) — alcohol - is covered
by the statute; a second set of substances whose possession
and use is ordinarily lawful (except for purposes of

i ntoxication) -- chem cals such as those described in 877.111

-- is not covered by the statute; while a third set of

33



subst ances whose possession and use is lawful under certain

circunstances — controll ed substances prescri bed by a

practitioner — may or may not be covered by the statute

dependi ng on factors which may have nothing to do with the

defendant’s state of mnd. See Rollins v. State, supra; Moore

v. Thompson, supra; MKkell v. Henderson, supra. (See 3/510-12;
11/ 144-48).

The state may contend that the legislature’'s failure to
make 8775.051 applicable to all voluntarily intoxicated
def endants regardl ess of the particul ar substance which
produced the intoxication, and/or its specific failure to
i nclude intoxication caused by harnful chem cal substances as
described in 8877.111, was an oversight. That nmay or may not
be true (since the |egislature was aware enough to include
8§877.111 in the DU statute), but even assum ng arguendo that
it was an oversight, this Court cannot fix it or rewite it
wi t hout violating the principle of separation of powers. As
this Court recognized in Lanont v. State, 610 So. 2d 435, 437
(Fla. 1992):

Where . . . the | anguage of a
statute is clear and unanbi guous
t he | anguage shoul d be given
effect without resort to
extrinsic guides to construction.
As we have repeatedly noted,

“[e]ven where a court is
convinced that the
| egi slature really nmeant and
i nt ended sonet hi ng not
expressed in the phraseol ogy
of the act, it will not deem
itself authorized to depart
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fromthe plain neaning of the
| anguage which is free from
anbiguity.”

St. Petersburg Bank & Trust Co.
v. Hamm 414 So. 2d 1071, 1073
(Fla. 1982) (quoting Van Pelt v.
Hillard, 75 Fl.a 792, 798, 78
So. 693, 694 (1918)). We have
made cl ear that

penal statutes nust be
strictly construed accordi ng
to their letter Co

Words and neani ngs beyond t he
literal |anguage may not be
ent ertai ned nor nmay vagueness
become a reason for broaden-

i ng a penal statute.

Perkins v. State, 576 So. 2d
1310, 1312 (Fla. 1991) (citations
om tted).

See also G fford v. State, 744 So. 2d 1046, 1047 (Fla. 4'

DCA 1999); Vel asquez v. State, 657 So. 2d 1218, 1219 (Fla. 5'"

DCA 1995) (“Although some m ght argue this was a nere |egisla-
tive drafting oversight, we are bound to give crimnal statu-
tes a strict construction. Unless the Legislature clearly
defines a particular act as a certain kind of crinme, we cannot
declare it so by judicial construction. This policy applies
to the application of enhanced puni shnent statutes as well as
substantive crimnal |aws”).

Since the state will undoubtedly contend that the
| egi slature intended 8775.051 to be a substantive redefinition
of the nental state elenment of all specific intent crimnal

of fenses, this Court cannot rewrite it to correct its consti -
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tutional defects which resulted in the legislature s failure
to extract the entire subject of voluntary intoxication from
the nmens re inquiry. |If, on the other hand, it is not an
attempted substantive redefinition but nmerely an evidentiary
bar, then it violates due process for that reason.

A final indication that 8775.051 is an unconstitutional
evidentiary proscription is that, unlike the Montana statute
narrow y upheld in Egel hoff, the Florida statute tw ce

expressly refers to the inadm ssibility of evidence of vol un-

tary intoxication caused by al cohol or controlled substances,
and provi des that such evidence is not only inadm ssible to

negate specific intent but is also inadnissible to show that

t he defendant was insane at the tinme of the offense. Surely

this cannot be viewed as a “redefinition” of the nmental state
required to establish Iegal insanity. Florida has |ong used
the “M Naughten Rule” as the test for insanity [see e.qg.

Patton v. State, 878 So. 2d 368, 374-75 (Fla. 2004)], and

while there is no defense of tenporary insanity based on a
particul ar epi sode of intoxication, it is a permssible

def ense for a defendant to show that his | ong-term and
continued use of intoxicants produced “a fixed and settled
frenzy or insanity either permanent or intermttent.” Kiley

v. State, 860 So. 2d 509, 511 n.3; Gray v. State, 731 So. 2d

816, 818 n.1; Cirack v. State, 201 So. 2d 706, 709 (Fla.

1967). 8775.051 does not abolish or redefine the insanity
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def ense, but it does appear to erect a bar to the introduction
of intoxication evidence to establish it.

For all of the above reasons, appellant subnmts that at
|l east a mpjority of five (if not all nine) Justices of the
U S. Suprenme Court would distinguish 8775.051 fromthe Montana
statute which was before themin Egel hoff, and would hold that
it violates the due process and equal protection guarantees of
the Fourteenth Amendnent to the United States Constitution.
Further, appellant submts that 8§775.051 viol ates the due
process and equal protection guarantees of Article I, sections
2, 9, and 16 of the Florida Constitution. Appellant’s
convictions of armed burglary, arnmed robbery, and first degree
mur der (based on preneditation, or on felony nurder predicated

on burglary and/or robbery) cannot constitutionally be upheld.

| SSUE |1

THE ClI RCUMSTANTI AL EVI DENCE | S
LEGALLY | NSUFFI CI ENT TO PROVE THE
CHARGE OF ATTEMPTED SEXUAL
BATTERY; THE TRI AL COURT ERRED | N
(1) DENYI NG APPELLANT’ S MOTI ON
FOR JUDGVENT OF ACQUI TTAL ON THAT
COUNT; (2) FINDI NG ATTEMPTED
SEXUAL BATTERY AS AN AGGRAVATI NG
FACTOR, AND (3) IN BOTH THE JOA
RULI NG AND THE SENTENCI NG ORDER
M SCHARACTERI ZI NG THE ASSCCI ATE
MEDI CAL EXAM NER' S TESTI MONY.

A conviction based on circunstanti al evi dence cannot be
sustai ned unl ess the evidence is inconsistent with any

reasonabl e hypot hesis of innocence. Where circunstanti al
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evidence is consistent with two (or nore) interpretations, one
indicating guilt and the other innocence, the case is legally

insufficient to go to the jury. State v. Law, 559 So. 2d 187

(Fla. 1989). [The standard of review is de novo. See Pagan V.
State, 830 So. 2d 792, 803 (FI. 2002)]. 1In the instant case,
the charge of attenpted sexual battery was preni sed on the
crime scene evidence, as interpreted by the associ ate medi cal
exam ner, Dr. Hunter. The trial judge, in denying appellant’s
nmotion for judgment of acquittal, m scharacterized Dr.
Hunter’s testinony as having “reached a concl usion nmedically

that there was an attenpted sexual battery” (25/2038; See al so

10/ 1635), when in fact Dr. Hunter sinply testified that the

ci rcumst ances of the crine scene were consistent with an

attenmpted sexual battery (20/1366, 1466-67). The question,
however, is nore properly framed as whether the crinme scene

evi dence was inconsistent with a frenzied rage hom ci de

commtted without an attenpted sexual battery.

The evi dence established that the victim Bonnie Carroll
died of nultiple (44) stab wounds, and al so sustained bl unt
force injuries and bruising to the face and head (20/1389-96,
1453, 1457-58). The injuries would have taken sone tine to
inflict, but they were consistent with someone who was acting
in a frenzy (20/ 1454, 1465-66, 1468-69). A piece of fabric
(cut froma black dress) was wedged in the back of her nouth,
and a portion of cloth was tied |oosely around her neck (20/
1345-46, 1352-53, 1356-59, 1394, 1426-27; 21/1572-77; 22/1672-
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78). [Dr. Hunter could neither substantiate, nor conpletely
rule out, strangulation as a contributing cause of death

(20/ 1352-56, 1461-62)]. M. Carroll’s body was on the bedroom
floor, naked; a bra with a piece of glass in it and a pair of
underwear (turned inside out) were near the body (20/1341;

21/ 1544-45, 1554-58). Dresser drawers were (uncharacteris-
tically) open (20/1342, 1449-50; 21/1544-45, 1547-50, 1554-58,
1564- 65, 1596-99). In the adjacent bathroom were the bl ack
dress from which the gag had been cut, and a magenta dress

whi ch had been cut from sleeve to sleeve on the back upper
(shoul der) part of the garnment (21/1572-78; 22/1672-83). No
senen was found, either by visual observation at the scene, or
in the subsequent processing of swabs (20/1365-66, 1462-63;
21/1493-94). Dr. Hunter found two “hyperem as” on Ms.
Carroll’s external genitalia, which he described as “very
smal | areas of just vascular dilation; it’s discoloration
which resulted in these bl ood vessels sonmewhat dilating. They
are very small and there aren’t internal injuries associated
with this” (20/1361). These, according to Dr. Hunter, were
consistent with “a forceful act such as the perpetrator’s
penis or fingers comng into contact with the victim s vagi nal
area” (20/1362), but were also consistent with injuries
occurring during a “tussle”, and with certain gynecol ogi cal
conditions (20/1463-64). Dr. Hunter agreed that he was not
telling the jury that the hyperem as had to be a penetration
injury from sexual assault (20/1464). There was al so sone
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smal |, faint bruising on both thighs, above the knees, which
could be consistent with fingertips, and could be consi stent
with someone forcefully holding her Iegs (20/1361, 1363).
The prosecutor asked Dr. Hunter:
What ot her pieces of evidence
or other things did you find that
were consistent with a sexual

battery having been attenpted or
conpl et ed?

A. Well, you know, once
again, we don’t work in a closed
box of just having the victim as
t he autopsy. At the scene, this
is an individual who is nude.
This is an individual who we see
evi dence that she has sone
ligature which is present about
one of her wists, and “ligature”
means that sonmethi ng has been
present and tied and sonething
restraining her wist that |eaves
a particular pattern that |’ m
able to identify and interpret.

So | think all these changes,
the fact that she’s nude, she has
evi dence that she’s been bound,
she has injury, very mnor injury
but injury nevertheless on the
external genitalia, and she had
injuries of the legs, very small
m nor-type injuries, but | think
those are all factors that | take
in account in a case like this,
sayi ng, you know, those would be
consistent with sexual assault.

Q Doctor, I’"’mgoing to give
you sone additional factors and
ask you about those. If you were

to learn that the clothing that
was worn by the victim had been
cut off of her and was in close
proximty to her bed, having been
cut with a knife, would that also
be a factor, in your opinion, as
to whether a sexual battery had
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been attenpted or conpleted in
this case?

A. Yes.

Q \What about if you were to
| earn that her underwear was in
close proximty to her body and
inside out, as if it was pulled
of f of her, would that be a
factor in your opinion?

A. Yes.

Q \What about a bra being out
or near her body at the tinme that
it was found: would that be a
factor in your opinion?

A.  You know, once again, if
it had been forcefully renoved,
such as, you know, being cut, |
woul d say yes; otherw se, just
the fact it’s present in that
| ocation really doesn’t, you
know, make a | ot of difference to
me.

(20/ 1363-65) (enphasi s supplied).

After Dr. Hunter agreed that the absence of senmen does
not automatically nean that no sexual battery was attenpted or
conpl eted (20/1365-66), the prosecutor asked him

Q In this particular case,
given all the factors that you ve
t al ked about regarding the
victim the way she was found,
the injuries that you found, in
your nedi cal opinion, are al
t hese factors consistent with
soneone attenpting to sexually
batter this victimbefore she was
killed?

A. I think it’s consistent,
yes.
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(20/ 1366) (enphasi s supplied).

| ndi sputably, the state proved that the circunmstances
were consistent with an attenpted sexual battery. That is not
the issue. The question, as posed earlier, is whether the

state proved that the circunstances were inconsistent with a

reasonabl e hypothesis that appellant, in commtting this
hom ci de, did so without attenpting to commt a sexual battery

on Ms. Carroll.® See State v. Law, supra. The evi dence shows

that the victimmy have been bound (at | east one wist); she
was gagged, forcibly undressed, ' beaten, possibly (or possibly
not) choked, and repeatedly stabbed with two different knives.
Various articles of clothing and underwear were strewn around
t he bedroom and bathroom At |east two dresses and an
electric fan cord had been cut, possibly to be used as
bi ndi ngs (though it is not clear that all of the cuttings were
actually used in this manner). G ven the evidence indicating
a frenzied attack and considered in light of Dr. Hunter’s
testimony, it follows that the two very small areas of

vascul ar dilation in Ms. Carroll’s external genital area, as

8 As alleged in the charging document, and as the trial court instructed the
jury, the state had to prove that appellant either (1) attenpted to penetrate
or have union with Ms. Carroll’s vagina with his penis, or (2) attenpted to
penetrate her vagina with his finger[s] or an object (26/2193; S1/52).

19 The evi dence does not conclusively show that the magenta dress was cut off
of the victim (as opposed to just having been cut, as the black dress and

el ectrical cord were), because the state presented no evidence that she was
wearing that dress on the night of the crinme. Her nother testified that
Bonnie did not go to work on Septenber 11 because her enployer had closed the
firmfor the day. Bonnie and her daughter Cynthia had come over for dinner
wat ched a novie, and |eft around 11:15 p.m (20/1300-03). The nother descri b-
ed what her granddaughter Cynthia was wearing (20/1304, 1310-11), but she was
never asked (and did not volunteer) what Bonnie was wearing. [Note also that
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well as the small, faint bruising on her thighs, could easily
have occurred during the struggle as appellant renpoved her
underwear, w thout any attenpt on his part to penetrate her
vagina with his penis, finger[s], or an object, or to have
union with her vagina with his penis. In other words, the
forci ble undressing of a nurder victimduring a protracted
rage attack such as occurred here does not necessarily prove
that an attenpted sexual battery occurred. [It m ght indicate
a psychosexual conponent, such as a desire to see the victim
naked, or to humliate her, or to express anger at her for
“bad- nout hing” appellant’s girlfriend with whom he’ d just had
a devastating argunent, but that does not necessarily nmean he
attenmpted penetration or union].

The trial judge, in denying appellant’s notion for
j udgnment of acquittal, m sconstrued Dr. Hunter’s testinony in
a critically inportant way which prevented himfrom properly

applying the State v. Law standard. The judge st ated:

On the question of the
attenmpted sexual battery, it is
true there’'s no evidence of senen
or actual penetration, but when
you summari ze the facts as
observed by the medi cal exam ner,
who | have to point out had
reached a conclusion nedically
t hat there was an attenpted
sexual battery based upon his
experience and training and his
observation of the evidence as he
knew it froma forensic
st andpoi nt as a pat hol ogi st, no

the magenta dress was found in the back of the bathroom along with the bl ack
dress (21/1577-78), not in the bedroom near the underwear].
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single one of these facts were
concl usive, but together they
formthe pattern that hel ped
support the medical exam ner’s
opi ni on.

(25/2038) .

Proving that this was no nmere slip of the tongue, the
judge repeated the error in his order sentencing appellant to
deat h:

Whil e there may be ot her
expl anations for these injuries
[the hyperem as on the external
genitalia and small|l bruises on
the inner thighs], taken together
with all the evidence it was the
medi cal exam ner’s opinion that
she had experienced an attenpted
sexual battery before she was
kill ed.

(10/ 1635) .

Dr. Hunter never expressed any such nedi cal concl usion or

opi ni on. | nstead what he testified — and the distinction is
cruci al under the circunstanti al evi dence standard — it that,
in his opinion , these very mnor injuries and the other crinme

scene evidence were consistent with an attenpted sexua

battery (20/ 1366, see 1363-65). And that, in turn, is
legally insufficient to prove the crinme unless the state al so
proved -- as it failed to do here -- that the circunstances
were al so inconsistent with any reasonabl e hypothesis that the

hom ci de occurred wi thout an attenpted sexual battery.
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Thus, the trial court’s errors in denying the notion for
JOA and in finding attenpted sexual battery as an aggravating
factor were conpounded, and perhaps caused, by his m sunder-

standing of Dr. Hunter’s testinony. See Diaz v. State, 860

So. 2d 960, 927 (Fla. 2003) (trial court’s mscharacterization
of medical examner’s testinony re HAC aggravator).

The cases cited by the prosecutor in opposing the notion
for judgnment of acquittal (25/2032-34) are distinguishable.
The evidence in Rhodes v. State, 638 So. 2d 920, 926 (Fla.

1994) included adm ssions by the defendant to several
wi t nesses that the nurder victimhad resisted his sexual

advances. See al so Gudinas v. State, 693 So. 2d 953, 962-63

(Fla. 1997) (eyewitness testinony that defendant had foll owed
victimto her car, tried to forcibly enter car on three
separate occasions, and attenpted to smash the driver’s side

wi ndow while yelling, “I want to f___ you. In Barwi ck v.

State, 660 So. 2d 685, 695 (Fla. 1995), there was a senen
stain on the conforter found wapped around the victim s body,
and Barwi ck was within the two percent of the popul ation who
could have left the stain. [In the instant case, while it is
true that the absence of any senen at the scene or in any of

the swabs taken fromthe victins body may not concl usively

prove that there was no attenpted or conpleted sexual battery,
this certainly is an aspect of the circunstantial evidence

which is consistent with the reasonabl e hypothesis that the
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mur der occurred without an attenpt to conmt a sexual
battery].
Most di stinguishable of all is State v. Otiz, 766 So. 2d

1137 (Fla. 3d DCA 2000) (see 25/2034), because that is a case
whi ch does not involve trial evidence; rather, it concerns a
pre-trial nmotion to dism ss pursuant to Fla. R Crim P.
3.190(c)(4). A (c)(4) motion is akin to a nmotion for summary
judgnment in a civil case, and to counter a (c)(4) notion the
state is not obliged to produce evidence which would be

legally sufficient to sustain a conviction. State v. Otiz,

supra, 766 So. 2d at 1142; State v. MIller, 710 So. 2d 686

(Fla. 2d DCA 1998); State v. Bonebright, 742 So. 2d 290 (Fla.

1°' DCA 1998); State v. Palaveda, 745 So. 2d 1026 (Fla. 2d DCA

1999); State v. Dickerson, 811 So. 2d 744, 747 (Fla. 2d DCA

2002); State v. Burrell, 819 So. 2d 181 (Fla. 2d DCA 2002).

“Moreover, if the state’'s evidence is all circunstanti al,
whet her it excludes all reasonabl e hypotheses of innocence nay
only be decided at trial, after all of the evidence has been

presented.” State v. Otiz, supra, 766 So. 2d at 1142,

gquoting Bonebright, 742 So. 2d at 291; see also Dickerson, 811

So. 2d at 747; Burrell, 819 So. 2d at 182; State v. Gralt,

871 So. 2d 983, 985 (Fla. 3d DCA 2004). 1In Otiz the defense
contended in its (c)(4) notion to dism ss that both nedical
exam ners had found no physical or nedical evidence of a
conpleted or attenpted sexual battery; while the prosecution
filed a traverse disputing the defense’ s assertion, citing the
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crime scene evidence as well as “portions of Dr. Lew s

testi mony wherein she agreed with the concl usions of deputy
chief nmedical examner, Dr. Wetli” that there were indications
fromthe investigation and autopsy that a rape nmay have
occurred or been attenpted.” 766 So. 2d at 1140-41.

When material allegations in a (c)(4) notion are denied
or disputed by the state in a traverse, the trial court nust
deny the nmotion to dismss. Fla. R Crim P. 3.190(d); see
e.g. State v. Diaz, 627 So. 2d 1314 (Fla. 2d DCA 1993); State

v. Lukas, 652 So. 2d 1166 (Fla. 2d DCA 1995); Brinkley v.

State, 874 So. 2d 1199 (Fla. 5'" DCA 2004). That is all the

Otiz case stands for. \Whether the circunstantial evidence in
Otiz (whatever it may have been by the tine the case went to
trial, if it went to trial) was sufficient to survive a notion

for judgnment of acquittal under the State v. Law standard is

an entirely different question; one which may not be

determined on a (c)(4) motion. Otiz; Bonebright; Dickerson;

Burrell; Gralt.

Appel l ant’s conviction of attenpted sexual battery, the
use of this conviction in support of an aggravating factor,
and his conviction of first degree nurder on a theory of
felony nmurder with attenpted sexual battery as the predicate

fel ony? nust be reversed.

20 The first degree nmurder conviction cannot be sustained on a theory of
prenmedi tation, or on the predicate felonies of burglary or robbery, because
appel l ant was unconstitutionally deprived of a voluntary intoxication defense,
and the right to present evidence in support thereof, as to these specific
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| SSUE |11

APPELLANT WAS DEPRI VED OF A FAIR
PENALTY HEARI NG AND DUE PROCESS
OF LAWVWHEN THE TRI AL COURT (1)
DENI ED H S REQUEST TO EXERCI SE
H'S RI GHT OF ALLOCUTI ON FOR THE
PURPOSE OF EXPRESSI NG HI S
REMORSE BEFORE THE CO- SENTENCI NG
JURY; (2) I MPERM SSI BILY CHI LLED
APPELLANT" S RI GHT TO TESTI FY
UNDER OATH CONCERNI NG HI S REMORSE
(AND ALSO TO PRESENT OTHER

EVI DENCE OF REMORSE) BY REFUSI NG
TO RULE THAT THI S WOULD NOT “ OPEN
THE DOOR' FOR THE STATE TO | NTRG-
DUCE BEFORE THE JURY THE DETAI LS
OF THE CRI ME (1 NCLUDI NG A NEW
AGGRAVATOR OF W TNESS ELI M -

NATI ON) FROM AN UNCONSTI TU-

TI ONALLY OBTAI NED CONFESSI ON; AND
(3) ALLOWED THE STATE TO

| NTRODUCE THE SUPPRESSED
CONFESSON | N THE SPENCER HEARI NG

A. Factual Devel opnents

Prior to trial, the defense noved to suppress in-custody
statenments made by appellant to Sarasota police detectives
Grodoski and Wldtraut on a variety of state and federa
constitutional grounds (2/194-96). Based on a stipul ated
statenment of facts, and on the state’s concession that “the
current state of the | aw requires suppression of the
statenment” (2/232), the trial court found that the statenents
were obtained in violation of appellant’s Fifth Anendnent
right to counsel, and ruled “[a]ccordingly, the Defendant’s

i ntent of fenses. See Issue | supra.
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confession will be suppressed and can only be used for
i npeachment purposes should the Defendant testify in any
hearing in the matter” (2/228-31).

Shortly before the trial, the defense filed a notion to
enforce the right of allocution before the jury in the event
of a penalty phase:

By all ocution, the Defendant
means that he has a right to nake
a brief, unsworn address to the
jury. Such an address woul d be
made only after conviction, and
only to the jury that will decide
whet her the Defendant is
sentenced to |ife inprisonment or
to death. There would be no
cross exam nation of the
Def endant follow ng his allocu-
tion.

The Defendant’s all ocution
woul d not be for the purpose of
i ntroduci ng additional facts or
to challenge his guilt. Rather
al |l ocuti on m ght enconpass
statenents of renorse, insight,
and plans for the future, or a
pl ea for nercy.

(3/504).

Def ense counsel acknow edged that appellant’s allocution
would be limted to the subjects nentioned above (3/505). He
asserted both a constitutional and a common-| aw basis for his
right to stand before the sentencing authority and, in his own
voi ce, present an unsworn statenent in mtigation (3/504-05),
and further contended that the subject matter of the proposed
al l ocution constituted valid mtigation which, under the

Ei ght h and Fourteenth Anmendnent principles of Lockett v. Ohio,
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438 U.S. 586 (1978) and Eddings v. Okl ahonmm, 455 U. S. 104

(1982), the jury may not be bl ocked from considering (3/504).
At an August 15, 2003 hearing just before the trial com
menced, the trial judge asked:

What ' s your concept? | know what
allocution is. | know the

hi story of it. As a matter of
fact, | studied it prior to this
because it has really ancient

hi storical antecedents and it’s
pretty interesting history in
itself.

So just |let ne ask, what would
be your plan here in this case?
Are you gonna, you know, you cal
hi m up and he doesn’t have to be
sworn and he makes a statenment on
the things that you’ve nentioned
in your notion?

(19/1168-69).
Def ense counsel answered yes, subject to the supervision

of the court (19/1169). He cited a New Jersey death penalty
case, State v. Zola, 548 A 2d 1022, 1046 (N.J. 1988), in

whi ch the state Suprene Court permtted “the narrow y-defined
right of a capital defendant to make a brief unsworn statenment
in mtigation to the jury at the close of the presentation of
evidence in the penalty phase.” [The Zola court made it clear
that allocution was |limted to allowing the jury to hear from
the defendant’s voice that he is “an individual capabl e of

feeling and expressing renorse and of denmpnstrating sone
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measure of hope for the future.”? 548 So. 2d at 1046. As
| ong as the defendant confines hinself to the proper scope of
al l ocution, traditional inpeachnment is not justified, but if
he strays into areas of disputed or excul patory facts, the
state may inpeach him 548 So. 2d at 1046. The Zol a court
al so recognized — a concern which will later conme to a head in
the instant case — that absent a right of allocution a capital
def endant may be di ssuaded fromoffering testinony fromthe
wi tness stand for fear of being cross-exam ned about
previously inadm ssible evidence. 548 A 2d at 1046].
The trial judge questioned whether New Jersey is an

“advisory verdict” state (19/1169):

| mean, so you know where |’ m

headed with this, I'ma little

interested in whether or not - |

mean, typically the allocution is

made to the magi strate who’' s

maki ng the decision of life or

death. Here you' re arguing for

it to be make to the panel that’s

maki ng an advisory verdict. |’ m

just wondering if any of the

cases that you have there address
t hat point?

(19/1169) (enphasis supplied).
Def ense counsel was unaware of any case specifically

addressing the right of allocution in the context of the four

21 Quoting Sullivan, “The Capital Defendant’s Right to Make a Personal Plea
for Mercy: Common Law Allocution and Constitutional Mtigation”, 15 N M
L. Rev. 41 (1985).
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states where the jury and judge are co-sentencers.? He

st at ed:

What | was | ooking for is that
clearly in Florida, as you point
out, the defendant definitely has
the right to make a statenent to
Your Honor. The question is,
does that right extend to making
a statement to the jury. And
it’s ny position that since at
mninumthe jury is the co-
sentencer in this case, that the
ri ght should be so extended.

(19/1170) (enphasis supplied).

The prosecutor pointed out that “New Jersey is . . . not
an advisory state, but that the jury actually does sentencing
in death cases. So that would distinguish the New Jersey case
cited by M. Tebrugge” (19/1173):

We believe the lawis clear in
Florida that if he wants to all o-
cute, he can allocute before Your
Honor because the jury is only
maki ng a recommendati on, and if
he wants to testify before that
jury, that he should be subject
to cross-exanm nation.

(19/1176) (enphasis supplied).

The prosecutor further argued, “it is essential that if
he [appell ant] does speak before the jury, we have an
opportunity to cross-exam ne himbecause the Court is aware

that in the confession that was ultinmately suppressed by Your

22 These jurisdictions are Florida, Delaware, Indiana, and Al abama. The
Del aware cases of Shelton v. State, 744 So. 2d 465 (Del. Supr. 1999) and
Capano v. State, 781 A 2d 556 (Del. Supr. 2001) are discussed in Part B of
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Honor in the prior hearing, the defendant does tal k about
slicing Bonnie Carroll’s throat specifically to elim nate her
as a witness, which we think is a very strong aggravator”
(19/1176). He contended that it would be unfair and outside
the framework of the law to allow appellant “to express
positions of renorse and whatever else was |listed, insight and
pl ans of the future or plea for mercy, when in fact that would
not be the whole story” (19/1176-77).

The trial judge denied the nmotion for allocution
(11/1177; 4/ 747).

The defense’ s request for allocution was renewed on
several occasions during the penalty phase. Wen the judge
asked defense counsel whether he expected appellant to
testify, counsel proffered his allocution (26/2284). The
j udge replied:

Well, I wasn't talking allocu-

tion. You know, if we do a
Spencer hearing or sonething |ike

that, but -- 1 was tal king about
in this portion. Are you trying
to --

MR. TEBRUGGE [ def ense
counsel]: Well, | feel very
strongly, as you know, that it
shoul d be allowed in this
portion, because you have to
foll ow what the jury decides. So
it doesn’t do us a heck of a |ot
of good to just do it in front of
you | ater on.

THE COURT: | think the issue
is testifying versus proffer. |

this issue.
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mean, | don’t think anybody is

going to --- you're not going to
object to himcalling his client
are you?

MS. RIVA [prosecutor]: |
don’t understand the question.
If he calls his client to
testify?

THE COURT: Yeabh.
MS. RI'VA: No.

MR. TEBRUGGE: | think that
that’s unlikely to happen, Your
Honor, because obviously no
matt er what the defendant says,
the cross-exam nation is
devastating, and | cannot all ow
that to happen. So as nmuch as
t he defendant would like to
express his renorse to everyone
| sinply cannot allow it, if
there will be cross-exam nation.

THE COURT: Okay. Well, if
your plan is to nake a proffer,
in light of nmy ruling prohibiting
al l ocution, at this stage of the
proceeding, I'Il allow you to
make that for the record. But
|’ m not inclined to change ny
ruling about propriety of that in
t he penalty phase, absent his
actually taking the stand and
testifying.?

(26/2284- 85)
Def ense counsel then raised a related issue. He proffered

that he would like to call one of the detectives who took the

22 Subsequently in the penalty phase a witten docunent entitled Mtigation

Proffer was filed in open court, specifying inter alia the denial of allocu-
tion (“The Defendant’s intent was to address the jury and express his feelings
of shame and renorse for the crines he comrtted”), and the defense's inabil-
ity to elicit testinmony concerning his renorse w thout risking “opening the
door” to cross-exam nation as to the details of the inadm ssible confession
(6/986; see 34/3265-67).
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confession to testify that appellant (1) confessed w thout
hesitation, and (2) expressed renmorse, but “[w]hat | do not
wi sh to do, however, is to open the door to the prosecution .
being allowed to introduce the substance of the confession
if I called the witness to ask those two questions” (26/2286).
Counsel sought fromthe court an advisory ruling on whether
those two questions would open the door for the state to
cross-exam ne the detective as to the substance of the
confession (26/2285-87). The judge asked:

Well, | haven't seen — what's
t he bal ance of the statenent?
What was in the statement other
t han t hat?

MR. TEBRUGGE [ def ense
counsel]: Exquisite [explicit?]
details of the crine.

MS. RIVA [prosecutor]: Oh,
yes. And the State’s position,
Judge woul d be that certainly
woul d open the door. \What is
confessed wi thout hesitation,
what does than mean, and
expressi on of renorse, and |
t hi nk the detectives would have
quite a bit to say about that.
The main portion of the statenent
that is harnful to the defendant
is his adm ssion that he did in
fact go back and elim nate Bonnie
Carroll as a witness. He had a
recognition that she could be a
wi t ness agai nst hi mand he went
back and elim nated her. W
woul d, at various stages of the
def enses case, should questions
be asked al ong these |lines, be
seeking to have that open the
door to the confession.
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(271 2287) .

The judge declined to give a definitive ruling, but he
made a nunber of coments indicating that it would be “kind of
dangerous” (26/288) for the defense to put on the testinony:

“l don’t see how you can call themfor that limted purpose
and not open the door for the questioning. So if | was asked
to rule today on it, I mean, it could change, but | would
think that they would have a good shot at bringing in the

ot her evidence” (26/2287-88); “[I]f | were asked to rule today
wi thout nmore, | would say | mght be inclined to allowit”
(26/2288); “Well, all 1 can tell you is, you know, it seens to
me that it could quite possibly open the door” (26/2289).

The question cane up yet again a week later in the
penalty phase with another w tness, appellant’s nother Debra
Troy. Defense counsel said:

Judge, | have four questions
for the witness that I wanted to
proffer before | ask them The
guestions are as foll ows:

After the crime when you spoke
with John, did he acknow edge his
guilt to you? Did he express
remorse for his behavior? Did he
express concern for the victins
famly? Did [he] express renorse
for what he had done to Tracie
Burchette? | anticipate that the
answer to all four of those
guestions would be, yes. And I
woul d not proceed any further. |
think that by now the Court is
aware of some of my concerns in
aski ng these questions. So |
wanted to know the position of
the State Attorney and the Court
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before | ventured into that
territory.

MS. RIVA [prosecutor]: Judge,
the State Attorney’s position
woul d be that that woul d open the
door to questioning about his
statenents. And | nean, again,
we have this, did he confess,
he’ s denied certain el ements.

MR. TEBRUGGE: No, it was not
confess, it was did he
acknow edge his guilt. O |
could put it, did he acknow edge
his responsibility.

MS. RIVA: Judge, the basic
feeling is that he’'s going to
open the door to the Defendant’s
statenents, Defendant’s given
statements to | aw enforcenent
concerning this. 1It’s unfair to
bring through one w tness and
give the full picture of his true
state of mnd. His true |ack or
renorse or --

MR. TEBRUGGE: Judge, during
his statement to the detective,
the prosecuting attorney, |I’'m
sure, will acknow edge that he
repeatedly expressed his renorse.

MS. RIVA: And | will say

this, the detective would say it
was not said in a sad or
renorseful way. He just said the
words he was sorry but, again,
t hat woul d open the door to the
detective s reaction to what he
was saying and how he was saying
it.

THE COURT: You want to intro-
duce those questions?

MR. TEBRUGGE: |'m seeking to
but 1’ m concerned about the State
Attorney’s position.
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THE COURT: Well, | can't rule
on that until | hear what they
what they want to do but | don’t
have a problem w th you asking
t hose questi ons.

MR. TEBRUGGE: Judge, the
problem |’ m placed in is that I
can’t ask those questions then.
And the only thing I can do to
hel p the Court out is direct your
attention to Florida Statute
921. 141 that says, while the
rul es of evidence are relaxed in
t he penalty phase, that does not
all ow for the adm ssion of any
evi dence obtained in violation of
the United States Constitution.

THE COURT: Well, 1 understand
that. | haven't ruled. But what
she wants to present in the way
of rebuttal evidence would cone
In. |I'msaying that you' re
all owed to present the testinony
of renorse through this w tness
to those statenments. Now, to
hear argunment on whet her that
opens it up or not, | don’t have
a problemw th you getting that
i nformati on and, you know, you
can consi der the constitutional
argunments, but, you know, | think
that’s just a decision you're
goi ng to have to make.

MR. TEBRUGGE: Well, based
upon that, Judge, | feel like |I'm
unabl e 1 n good consci ence to ask
t he questions, even though I feel
that they are significantly
mtigating. | sinply cannot
expose ny client to the risk of
havi ng the prosecuting attorney
then go on in detail about al
aspects of the offense.

MS. RIVA: Judge, can | add to
the record in this regard?
Because ny argunent woul d be not
just to law enforcenment but in
terms of renorse this Defendant
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did blame the crines on the
victimto his nom too, in the

st

cl

atement .

THE COURT:

MS. RI VA
extent.

24

THE COURT:
ear, |’ m not

well --

To a certain

So that it’s
ruling you would

be able to introduce the
statenment fromthe police

of

ficers.

And it may not be the

situation where the doors open
t hat w de.
make a prelimnary ruling on

t hat .

|’ mnot going to

have to have the

Def ense make a decision as to

whet her they want to i1 ntroduce
Ms. Troy’ s testinpny. It’s your
call, M. Tebrugge.

MR. TEBRUGGE: Well, like I
say, Judge, based upon that |’'m

going to stay away from the area,
Judge.

(34/ 3253-56) (enphasi s supplied).

A few nonents | ater,

with appell ant,

t he judge conducted a col |l oquy

advi sing himthat he had an “absol ute

constitutional right to testify here today” and al so that he

had an “absol ute

|t

right not to testify” (34/3267):

i's your

right to testify or

not testify as to the issues
relating to the penalty
mtigating circunstances. No one

24 The prosecutor is apparently referring to appellant’s explanations to his
not her Debra and his girlfriend Marilyn as to what started the argunent that
attack. [Both of those statements were introduced by the
state on direct exam nation of Debra and Marilyn in the guilt phase]. The
substance is that Bonnie had invited himin; they had drinks and snoked mari -
juana; Bonnie made a romantic overture to himbut he wasn't interested, and
the affray began when Bonni e “bad- nout hed” Marilyn. See 10/1628; 22/1732-35;

led to the physica

24/ 1927-28, 1931.
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coul d make that deci sion except
yourself. So, again, |’ m going
to encourage you to consult with
your attorney and listen to your
attorneys’ advice in regard to
whet her it’s appropriate for you
and advisable to testify. But I
have to rem nd you that the
decision to testify or not
testify is yours al one.

| understand the State has
sone rebuttal evidence. And I
w il ask you again or | will ask
your attorney to let ne know if
you’ ve changed your m nd, but he
tells me you' re not going to do
it at this point. | just need to
hear it fromyou. |Is it your
decision not to testify today?

THE DEFENDANT: After
conferring with himl| made the
decision not to testify; however,
| would |ike a chance to express
the shanme and renorse that | feel
over the incident wth both of
t he cases to the jury.

THE COURT: Well, that’s

sonet hing that your attorneys can
consi der putting you on the stand
for that, | suppose, if that’s
what they want to do. They're
may be sonme hazards in doing that
but you can consult with them and
let me know if that’s what you
want to do.

Is that your intent, M.
Tebrugge, to have himtestify on
t hose points?

MR. TEBRUGGE: Judge, we’ve
obvi ously had | engt hy di scussi ons
on this point and | don’t intend
to re-argue them now. But M.
Troy and | had tal ked repeatedly
about an all ocution before the
jury. M. Troy is prepared at
this noment to allocute, but it’s
my understandi ng that the Court
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would not allow it in the formin
which | had requested it to be
pr esent ed.

THE COURT: Well, so it’'s
clear, M. Troy, you would be
allowed to get on the stand, take
an oath and say whatever you want
to say in that respect. However,
t hat may very well allow the
State to ask certain guestions of
you, which may or nay not be
hel pful to your case, and,

frankly, I can’t eval uate that
because |’ m not in possession of
all the information, but |’ m not

going to allow you at this stage

to stand in front of a jury not

subj ect to cross-exam nati on and

state your feelings about what

happened. You may get a chance

to do that in front of a judge at

sone point, but we’'re not there,

and so it’s inappropriate, |

rule, to do that at this stage.

(34/ 3268-69) (enphasi s supplied).
Accordi ngly, appellant did not take the stand. What

he and his counsel feared nost in the penalty phase -
“i npeachnment” of his testinony expressing renorse (or the
testimony of other witnesses regarding his prior expressions
of renorse) with the full details of the suppressed confession
— cane to pass in the Novenber 21, 2003 Spencer hearing. The
defense called two witnesses to testify before the judge
al one; the second of these was Detective Gregory G odoski
When defense counsel asked Detective G odoski whether, in

provi ding a statenent, appellant had ever denied that he was
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responsi ble for Bonnie Carroll’s death, the prosecutor
obj ected on hearsay grounds and al so asserted:

Judge, as the Court recalls,
this statenment by the defendant
was suppressed by a court order
pursuant to the defendant’s own
nmotion to suppress. Now the
defense is asking to elicit
statements fromthe statenent
given by his client that would be
hel pful to himin his case
specifically with regard to the
nonstatutory mtigator of
renorse, and | believe that is
where the defense is going with
this. Any ny position on that,
Judge, is if the defense is
allowed to go into this statenent
to pull out a nonstatutory
mtigator, the State feels that
woul d then open the door for the
State to be allowed to get into
the statenment, because there is a
statutory aggravator of
elimnation of a witness that is
contained within the statenent
given by the defendant.

(36/3502- 03) .

The judge overrul ed the hearsay objection (36/3504), and
Detective Grodoski then answered two questions asked by
def ense counsel: (1) “[A]Jt any time did M. Troy deny respon-
sibility for causing the death of Bonnie Carroll?” “No, he did
not”, and (2) (after his menmory was refreshed with his report)
“At any tinme did M. Troy express to you that he was renorse-
ful for his actions?” “Yes” (36/3504-05). Defense counsel
then said, “That’s all the questions |I have for the detective”

(36/3505), and the floodgates opened. The prosecutor got up
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for cross-exam nation and asked Detective G odoski whether
appel l ant “tal k[ ed] about the crinme itself and what had
occurred according to himduring this nmurder?” (36/3505).

When defense counsel objected on the ground that this was

out side the scope of direct exam nation, the prosecutor reas-
serted that the door had been opened, and that under “the rule
of conpl eteness” the state should be allowed to extract a
portion of the statenment to establish a statutory aggravator
(witness elimnation) just as the defense had been allowed to
extract a portion of the statenent to establish a nonstatutory
mtigator (renorse) (36/3505-06). Defense counsel pointed out
that he had very deliberately limted his exam nation of
Detective Grodoski to the two above questions, and had not
gone into any of the facts of the offense or details of the
confession (36/3506). The trial court, however, ruled that

t he door was opened “for a substantive response by the State
as to what the content of the alleged confession was”, and he
al l owed the state’s proposed |line of questioning (36/3507).
The prosecutor then proceeded, through her cross-exani nation
of Detective G odoski, to elicit the details of the nurder of
Bonnie Carroll as contained in the previously suppressed
confession (36/3508-14), including statenents indicating that
appel l ant was thinking she would call the police, and if he
didn’t elimnate her as a witness his 17 nonths for a drug

violation would turn into 17 years (36/3509, 3514).
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[In another twist, by the tine the judge inposed the
deat h sentence on January 23, 2004 he was no | onger sure his
ruling opening the door to the suppressed confession was right
(though he was not sure it was wong either), and therefore
“in an adm tted abundance of caution, and solely as a matter
of law the judge disregarded the testinony of Detective
Grodoski concerning the factual details of the confession and
declined to find the witness elim nator aggravator (10/1635-
36)].

At the end of the Spencer hearing, appellant finally was
able to speak (to the judge and to Tracie Burchette) and said
what he had wanted to say before the jury:

Tracie, | amreally thankful
that you canme here so | can tel
you face to face how deeply
ashamed | amfor what | did to
you.

I just need a second.

Shortly after you and | becane

acquai nted, | described you to ny
grandf ather as quite possibly the
ni cest person | ever nmet. | hope

with all my heart that what | did
to you doesn’'t change the way you
view the world and that you w |l
al ways be the sweet and caring
person that you were when you and
I met.

| ask nyself all the time how
this could have happened and |

can’t explainit. Al 1 can do
is tell you that I"'mtruly sorry.
That’' s all.

(36/ 3544- 45) .
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He then said to the judge:

(36/ 3545- 46) .

From t he begi nning of this
it’s always been ny intention to
take full responsibility for what
| did. In fact, | had m xed
enotions about even getting the
conf essi on suppressed with ny
attorney. | never thought nyself
capabl e of taking another
person’s life, but | did take a
life and I’ m responsible for
Bonnie's death. | did it and I’ m
ashamed of it. I'mreally sorry
for all the grief that | caused.

| can’t give an explanation
for what | did, but | can tell
you that | do know in ny heart
that I wasn’t nyself that night.

|’ m not proud of the way | |ived
my life. You heard all the
people. You know the way | |ived
ife. 1’mnot proud of that.
I

my |
"1l be the first to admt that
| had chances and | didn’t take
advantage of themand | really
regret many of the choices |
made.

You know, since ny arrest |
spent many, many nont hs
struggling with this, wondering
how this coul d have happened, how
| could have done sonething so

horrible. | hate what | did. |
hate it. |1’mashanmed of it. |
regret it. I'msorry. | do
still believe that |’ m capabl e of
hel pi ng some people to not make
some of the m stakes that | nade.
| honestly believe that. | may

even be able to prevent sonething
li ke this from happeni ng agai n,
and that’s the only reason that |
can give you for considering to
sentencing me to a |life sentence
rather than a death. That’'s all.
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B. Al l ocuti on

Under Florida s capital sentencing |law, the penalty-phase
jury actively participates in the |ife-or-death decision as

co-sentencer. Johnson v. Singletary, 612 So. 2d 575, 576

(Fla. 1983); Jackson v. State, 648 So. 2d 85, 94 (Fla. 1994);

Walls v. State, 641 So. 2d 381, 387 n.3 (Fla. 1994); Kornondy

v. State, 845 So. 2d 41, 54 (Fla. 2003); see also Bottoson v.

Moore, 833 So. 2d 693 (Fla. 2002) (Quince, J., concurring).
The requirenents of the Ei ghth Anmendnent and the due process
cl ause of the Fourteenth Amendnent apply to the jury’s

wei ghi ng of aggravating and mtigating factors at |east as
much as they apply to the judge s wei ghing process. See

Johnson v. Singletary, supra. [It is for this reason that the

constitutional principle recognized in such decisions as

Lockett v. Ohio, 438 U. S. 586 (1978); Eddings v. Olahoma, 455

U.S. 104 (1982); and Skipper v. South Carolina, 476 U S. 1

(1986) that the sentencer may not be prevented from consi der-
ing relevant mtigating evidence applies to the Florida

penalty jury and not just the judge. See Hitchcock v. Dugger,

481 U. S. 393 (1987)]. The critical inportance of the jury is

accentuated by the U S. Suprene Court’s recognition in Ring v.

Ari zona, 536 U.S. 584 (2002) that capital sentencing by the

judge al one violates the Sixth Amendnment. Assum ng arguendo
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that Florida s capital sentencing schenme is constitutionally
perm ssi bl e® [but see Issue VII, infra, arguing to the con-
trary], the law requires the trial judge to give great weight
to the jury’'s penalty verdict.?® It is part of the jury's role
to reflect the conscience of the community at the tinme of the

trial. Waver v. State, __ So. 2d __ (Fla. 2004) [29 FLW

S801] [2004 WL 2922143]; Keen v. State, 775 So. 2d 263, 283

(Fla. 2000). As the judge in the instant case accurately
instructed the jury, “it is only under rare circunstances that
the court could inpose a sentence other than what you
recommend” (35/3438). |In fact, if the jury in the instant
case had recommended life inprisonnent, the judge would have
been required under Florida law (i.e., the Tedder standard for
life overrides)? to inpose a |life sentence, since the evidence
establi shed both of the nental mtigators, as well as a great
deal of nonstatutory mtigation enconpassing appellant’s life

hi story. See Santos v. State, 629 So. 2d 839, 840 (Fla.

1994) (i npaired capacity and extrene nental or enotional
di sturbance are two of the weightiest mtigators in Florida

capital sentencing), and see e.g. Hansbrough v. State, 509 So.

25> Although this Court has rejected the contention that Ring invalidates
Florida's death penalty, see e.g. Bottoson v. More, 833 So. 2d 693 (Fla.
2002), the U.S. Suprene Court has not yet addressed Ring s applicability to
the four “hybrid” states (Florida, Del aware, |ndiana, and Al abama) where the
judge and jury are co-sentencers.

2%  See e.g. Stone v. State, 378 So. 2d 765, 772 (Fla. 1979); Duest v. State,
855 So. 2d 33, 49 (Fla. 2003).

27 Tedder v. State, 322 So. 2d 908, 910 (Fla. 1975), as discussed in Waver
v. State, supra, and Keen v. State, supra, 775 So. 2d at 282-87.
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2d 1081, 1086-87 (Fla. 1987) and Hol sworth v. State, 522 So.

2d 348, 353-54 (Fla. 1988) re application of the Tedder
standard where there is substantial mtigating evidence. As

this Court unanbi guously stated in Stevens v. State, 613 So.

2d 402, 403 (Fla. 1992) (quoted in Keen, 775 So. 2d at 285,
n.21):

Under Florida law, the role of
the jury is one of great

i nportance, and this is no |ess
true in the penalty phase of a
capital trial. Tedder. Juries
are at the very core of our

Angl o- Anreri can system of justice,
whi ch brings the citizens them
selves into the decision-naking
process. We choose juries to
serve as denocratic representa-
tives of the commnity, express-
ing the community will regarding
the penalty to be inposed. A

j udge cannot ignore this
expression of the public wl
except under the Tedder standard
adopted in 1975 and consistently
reaffirmed since then.

If the jury represents the conscience of the comunity,
who better to assess the sincerity of a capital defendant’s
expression of renorse or to decide whether it warrants sparing
his life? Renorse is defined as “a gnawi ng di stress ari sing

froma sense of guilt for past wongs (as injuries done to

others)” [Beasley v. State, 774 So.2d 649, 672 (Fla. 2000),

gquoting Webster’s Third New International Dictionary 1921
(1993)], and it is a recognized mtigating circunstance under

Florida law. See Parker v. State, 643 So. 2d 1032, 1035 (Fl a.
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1994) (“Jurors also may consi der renorse or repentance”);

Stevens v. State, supra, 613 So. 2d at 403; Pope v. State, 441

So. 2d 1073, 1078 (Fla. 1983); Nibert v. State, 574 So. 2d

1059, 1062 (Fla. 1990). The initial legal question in this
conpound Poi nt on Appeal is not whether Florida recognizes a
defendant’s right to allocution (it does),? or whether the
right to allocution applies to capital sentencing in Florida
(again, it does),® but rather the question is when — and, nore

i nportantly, before whom - does the defendant get the oppor-

tunity to allocute? Since, under Florida law, (1) the jury is
the co-sentencer and represents the conscience of the
community; (2) the jury’'s penalty verdict is based on wei ghing
the mtigating factors (including renorse) against the
aggravating factors; and (3) the jury s verdict for life or
death is entitled to great weight and — except in the rarest
cases — when it recomends |ife the judge nust follow the
jury’s recommendati on, appellant submts that when a Florida
capi tal defendant requests allocution before the jury, he nust
be afforded that opportunity.® As defense counsel said to the

judge in the instant case:

28 See e.g. Eutsey v. State, 383 So. 2d 219, 115 (Fla. 1980); Adans v. State,

376 So. 2d 47, 56 (Fla. I DCA 1979); Ventura v. State, 741 So. 2d 1187 (Fla.
3d DCA 1999); Davenport v. State, 787 So. 2d 32 (Fla. 2d DCA 2001); Barlow v.
State, 784 So. 2d 482 (Fla. 4™ DCA 2001).

2 See Spencer v. State, 615 So. 2d 688, 691 (Fla. 1993); Jackson v. State,
767 So. 2d 1156, 1160 (Fla. 2000).

80 As a pure question of law, the standard of review is de novo. Arnstrong
v. Harris, 773 So. 2d 7, 11 (Fla. 2002); State v. d atznmayer, 789 So.

301-02 n.7; see also United States v. Taylor, 11 F. 3d 149, 151 (11" Cir.
1994).
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. . . | feel very strongly . . .
that it should be allowed in thi
portion, because you have to
foll ow what the jury decides. So
it doesn’t do us a heck of a |ot
of good to just do it in front of
you | ater on.

(26/2284) .
See United States v. Chong, 104 F. Supp. 1232, 1234 (D.

Hawai i 1999) (holding that federal capital defendant was
entitled to allocution before sentencing jury, and stating
that a right to allocute before the judge al one “would be an
enpty formality”).

There is a split of authority as to whether the right of

al locution is constitutionally based.* Conpare Boardman v.

Estelle, 957 F. 2d 1523, 1525-30 (9" Cir. 1992) (finding a

deni al of due process) and United States v. Chong, supra, 104

F. Supp. 1234-36 (defendant in capital case possesses a
constitutional right to allocution under due process clause)

with United States v. Hall, 152 F. 3d 381 (5'" Cir. 1998)

(rejecting the due process claim. In Shelton v. State, 744

A. 2d 465, 495 (Del. Supr. 1999), the Del aware Suprenme Court
declined to decide whether the Eighth and Fourteenth
Amendnents provide a right of a capital defendant to

al l ocution before the jury [Del aware being a “hybrid” or jury

8% Courts are all over the map on this. See Shelton v. State, 744 A 2d
465, 492-95 (Del. Supr. 1999) (“[We are suprised by the Tack of uniformty”
anong the federal courts and state jurisdictions).
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co-sentencing state whose death penalty statute is patterned

2

after Florida’s],* in view of its holding that the right was

est abli shed under state law. Noting the right of allocution's
“deep roots” in the common |law, 744 A. 2d at 494, the Del aware
court wrote:

Presently, allocution serves two
pur poses: “First, it reflects our
commonl y- hel d belief that our
civilization should afford every
def endant an opportunity to ask
for mercy. Second, it permts a
def endant to inpress a jury with
his or her feelings of renorse.”

Put anot her way, allocution is
necessary because it affords “an
opportunity for the jury to learn
about the "whole person’” and “it
bespeaks our common humanity that
a defendant not be sentenced to
death by a jury “which has never
heard the sound of his voice.’”
[footnotes omtted].

Shelton v. State, supra, 744 A 2d at 492; Capano V.

State, 781 A 2d 556, 661 (Del. Supr. 2001).
See also State v. Nelson, 803 A 2d 1, 31 (N.J. 2002)

(“The purpose of allocution is to allow a defendant to express
renorse; it is a proper function of the jury to asses that
renorse’).

I n DeShields v. Snyder, 829 F. Supp. 676, 692 (D. Del.

1992), the court recogni zed the split of authority anong the

federal circuits and observed:

82 See State v. Cohen, 604 A 2d 846, 851 n.4 (Del. Supr. 1992); Garden v.
State, 844 A 2d 311, 313 (Del. Supr. 2004).
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The predon nant factor distin-

gui shing the cases on either side
of this issue is whether the

def endant has made an affirmative
request to speak or not. The
Fourth, Fifth, Ninth and El eventh
Circuits, under those circum

st ances have found a
constitutional dinmension present
with regard to a defendant’s
right to allocution. See
Boardnan v. Estelle, 957 F. 2d
1523, 1530 (9'" Cir. 1992)
(Constitutional right attaches
only when the defendant naekes an
affirmati ve request to speak);
United States v. Mrree, 928 F. 2d
654, 656 (5" Cir. 1991); United
States v. Jackson, 923 F. 2d
1494, 1496 (11" Cir. 1991); 923
F. 2d 1494, 1496 (11'" Cir. 1991);
Ashe v. North Carolina, 586 F. 2d
334 (4" Cir. 1978). The Fifth,
Sixth and El eventh Circuits have
all decided cases where they have
hel d that no constitutional right
to allocution exists. United
States v. Coffey, 871 F. 39, 40
(6" Cir. 1989) (no constitutiona
basis for allocution); United
States v. Prince, 868 F. 2d 1379,
1396 (5" Cir.), cert. Denied, 493
USsS 932, 110 S. Ct. 321, 107 L.
Ed. 2d 312 (1989) (where

def endant did not nake a request
to address the Court then there
is no constitutional violation);
United States v. Fleni ng, 849 F.
2d 568, 569 (11" Cir. 1988).

In the instant case, appellant through counsel repeatedly
requested the opportunity to allocute before the sentencing
jury, in a witten pre-trial notion, a pre-trial hearing, and
t hroughout the penalty phase. Wen the judge conducted a

coll oquy with appell ant personally, concerning his “absol ute
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right” to testify or not to testify, appellant stated that
after conferring with his attorney about the dangers invol ved
he had nmade the decision not to testify; “however, | would

li ke a chance to express the shame and renorse that | feel
over the incident with both of the cases to the jury”
(34/3268). Therefore, if a due process violation results from
the denial of the defendant’s affirmative request, then a due
process violation surely occurred here.

The scope of a capital defendant’s right to allocute
before the jury is certainly not unlimted; defense counsel
recogni zed this, and the statenment of renorse which appell ant
wanted to express to the jury was well within the proper
bounds [ See 36/ 3544-46, statenent nade to judge and Tracie

Burchette at Spencer hearing]. See State v. Zola, 548 A 2d

1022, 1044 (N.J. 1988), in which the Supreme Court of New
Jersey (noting that other states such as Washi ngton and

Maryl and had adopted simlar procedures permtting allocution
before the jury in capital cases) said:

The State is wi sely concerned
t hat defendant not be permtted
tolie with inpunity to a jury
that is attenpting to reach a
rati onal fact-based concl usion on
whet her he shall live or die.
The defendant recogni zes this
concern and seeks no nore than
the right to stand before the
jury and ask in his own voice
that he be spared. He woul d not
be permtted to rebut any facts
in evidence, to deny his guilt,
or indeed, to voice an expression
of renorse that contradicts evi-
dentiary facts.
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See al so, regarding the scope of allocution, Capano v.
State, supra, 781 A 2d at 666-68; Echavarria v. State, 839 P.

2d 589, 595-96 (Nev. 1992).
The Ohio Suprene Court in State v. Reynolds, 687 N E. 2d

1358, 1372-73 (Ohio 1998) recognized that “[t] he penalty phase
in a capital case is not a substitute for a defendant’s right
of allocution.” [Reynolds was permitted to make an unsworn
statenent to the penalty jury, and he addressed the judge by
way of letter, so there was no prejudicial error]. One of the
mai n reasons why the defendant’s right to take the stand and
testify subject to cross-exam nation is an inadequate
substitute for his right of allocution is especially gernane
to the instant case [see Part C of this Point on Appeal] and

was enphasized in United States v. Chong, supra, 104 F. Supp.

at 1236:

[this] Court is not so sangui ne
that the right to allocute can be
equated with the opportunity to
testify under oath and subject to
cross exam nation. The Court
observes that the fear of cross-
exam nation m ght conpel capital
def endants to forego addressing
the jury and offering pleas for
mercy, expressions of renorse, or
sone expl anation that m ght
warrant a sentence other than
deat h.

The same concern was recognized in State v. Zola, supra,

548 A. 2d at 1046, noting that one of the reasons a capital
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def endant may elect not to testify is because of concern that
he m ght be exam ned about previously inadm ssible evidence.

In the instant case, after appellant’s requests to
al l ocute before the jury was denied, the state aggressively
made it clear that if appellant were to take the stand and
testify concerning his renorse and shame, or if he were even
to introduce prior statements of renorse nade to his nother
and to the detectives, the state woul d cross-exam ne appell ant
and the other witnesses with the details of the crine
contained in the suppressed confession. Wen defense counsel
proffered that the proposed testinony would be limted to
renorse and whet her appellant had acknow edged responsibility
for Ms. Carroll’s nmurder, the trial judge declined to assure
himthat this would not “open the door” to the suppressed
confession, and in fact — throughout the penalty phase — nade
comments strongly indicating that in all probability he woul d
rule that the door was opened. Appellant could choose to
testify at his own risk; defense counsel could introduce the
ot her witnesses’ testinony at appellant’s risk; but, as
counsel nmade it clear, it was a risk he just could not afford
to take. Therefore, the scenario foreseen in Chong and Zol a
actually occurred in the instant case, and illustrates why
appellant’s right to allocution before the jury was so
i nportant.

The only rationale put forward by the prosecutor and the
trial judge for denying allocution before the jury is the
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concept that the judge is “the magi strate who's making the
decision of life or death” (19/1169), and that “the jury is
only maki ng a recommendati on” which is advisory in nature
(19/1169, 1173, 1176). For the reasons previously discussed,
that rationale is sinply wong under Florida |law, not to

mention the constitutional principle of Ring v. Arizona.

To sum up, under the totality of the circunstances —-
including the facts that (1) a Florida penalty jury is the co-
sentencer and represents the conscience of the community; (2)
if the jury had recommended |ife in this case, its verdict
woul d have determ ned the sentence inposed since an override
coul d not have been sustai ned under the Tedder standard; (3)
appel l ant and defense counsel repeatedly requested the
opportunity to allocute before the jury to express renorse;
and (4) appellant’s well-founded fear of being inmproperly
cross-exam ned with an unconstitutionally obtained confession

(which would, inter alia, have enabled the state to establish

a new aggravating circunstance not otherw se supported by the
evi dence) prevented himfromtestifying and fromintroducing
ot her evidence of renorse — the trial court’s denial of

al l ocution before the jury deprived appellant of a fair
penalty hearing and due process of the |aw under the Ei ghth

and Fourteenth Amendnents. 3

3% Alternatively, appellant requests that this Court reach the same concl u-
sion under state law, as the Del aware Suprene Court based its holding in
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C. The Specter of |nproper |npeachnment

I n opposing appellant’s request for allocution before the
jury, the prosecutor said:

We believe the lawis clear in
Florida that if he wants to all o-
cute, he can allocute before Your
Honor because the jury is only
maki ng a recomendation, and if
he wants to testify before that
jury, that he shoul d be subject
to cross-exan nation.

(19/1176) (enphasi s supplied).

Apart fromthe prosecutor’s mnim zation of the jury's
role, his statenment that any testinony given by appellant
before the jury should be subject to cross-exanm nation
presupposes proper cross-exam nation. In the instant case, it
was the constant threat of inproper (i.e. far beyond the scope
of direct) and unlawful (in violation of the Fifth Amendnent
and the express provision in Fla. Stat. 8921.141(1) that
evi dence secured in violation of the state or federal
Constitutions is inadm ssible in a death penalty proceeding )
cross-exam nati on which was used to put appellant in a
position where he could not risk exercising his constitutional
right to testify. It is a violation of due process, and
conprom ses the fundanental fairness of the proceeding, to
needl essly penalize a defendant’s exercise of a constitutional
ri ght (especially one as inportant as the right to be heard,

Shel t on.
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see Rock v. Arkansas, 483 U.S. 44, 51-52 (1987)), or to put

hi m bet ween the proverbial “rock and a hard place” by unfairly
forcing himto choose between two equally inportant

constitutional rights. See Merritt v. State, 523 So. 2d 573,

574 (Fla. 1988); Turner v. State, 851 So. 2d 276, 279 (Fla. 4'

DCA 2003); Simmons v. United States, 390 U. S. 377, 392-94

(1968); United States v. Jackson, 390 U. S. 570, 581-82 (1968).

Such a Hobson’s choice is especially egregious in a death
penalty case, where the fairness and reliability of the
proceedi ng recei ves special scrutiny under the Ei ghth and

Fourteenth Amendnents. See Lockett v. Ohio, 438 U S. 586

(1978); Beck v. Al abamm, 447 U.S. 625, 637-38 (1980).

So there is no m stake about it, appellant recognizes
that a defendant who takes the stand in the penalty phase is
subj ect to cross-exam nation and i npeachnent |ike any ot her
witness. The problem here is that there was absolutely no
| egal justification for the threatened inpeachnent. The
prosecutor, after successfully blocking appellant’s request to
al l ocute before the jury, repeatedly made it clear every tinme
appellant tried to introduce testinonial evidence of his
renorse (through his own testinony and that of other
wi tnesses) that she would if permtted introduce the
suppressed confession in all its detail, including statenents
to establish a new aggravator of witness elimnation. The
judge, in turn, repeatedly nade it clear that he saw no reason
why the door woul dn’t be open for inpeachnment with the
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suppressed confession, and in |ight of that appellant and
def ense counsel could proceed at their own risk. [However,
the judge refused to make a definitive ruling that the door
had been opened until such tine as counsel took the
irremedi abl e step of actually calling the witness and elicit-
ing the testinony establishing renorse. Undersigned counsel
submts that that is kind of like telling someone that (if he
wi shes) he may dive into a drained pool. Undoubtedly there
are situations where a trial judge would have to hear a
witness’ testinony on direct (either as evidence before the
jury or in a testinonial proffer) inits entirety in order to
det erm ne whet her or how far the door was open for otherw se
i nadm ssi bl e evidence to be introduced as inpeachnment. This —
however — is not such a case. Defense counsel couldn’t have
been cl earer about what the testinony woul d be; appell ant
wanted to express his renorse and shane to the jury, and that
the other witnesses woul d be asked whet her he had expressed
renorse and whet her he had acknow edged his responsibility for
Ms. Carroll’s nurder. |f defense counsel had to actually call
appel l ant or Detective Grodoski, or ask Debra Troy these
guestions, in order to obtain a definitive ruling, what was
going to change? (Other than the fact that, as illustrated by
what happened in the Spencer hearing, it would then be too
|ate to close the floodgates)].

As defense counsel pointed out, Florida s death penalty
statute specifically prohibits the introduction of unconstitu-
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tionally obtained evidence (34/3255). As possible
justifications for its “opening the door” rationale, the state

may rely on the Harris v. New York, 401 U.S. 222 (1971) excep-

tion, and/or the “rule of conpleteness” (see 36/ 3505-06).
However, neither of these theories applies in this case, or
renotely justifies what happened.

In Harris v. New York, supra, the U S. Suprene Court held

that a defendant’s statement which has been suppressed due to
M randa or other constitutional violations (as opposed to
bei ng an involuntary confession) may neverthel ess be

adm ssi bl e for inpeachnment purposes as a prior inconsistent

statenent. The basis of the exception is that the right of a
def endant to testify in his own behalf cannot be construed to
include a right to commt perjury. 401 U.S. at 225.
Ther ef ore:

The shield provided by Mranda
cannot be perverted into a
|icense to use perjury by way of
a defense, free fromthe risk of
confrontation with prior

i nconsi stent utterances. We hol d,
therefore, that petitioner’s
credibility was appropriately

i npeached by use of his earlier
conflicting statenents.

Harris v. New York, 401 U S. at 226, quoted in Nowin v.

State, 346 So. 2d 1020, 1023 (Fla. 1977).
See al so Rogers v. State, 844 So. 2d 728, 732 (Fla. 5'"

DCA 2003) (purpose of Harris exception is to prevent perjury;
therefore, statement procured in violation of Mranda may “be
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used to inpeach a testifying defendant in the same manner as

any other prior consistent statenment”).

The nost basic and obvious requirenment of a prior

i nconsistent statenent is that it be inconsistent. See e.g.

State v. Smith, 573 So. 2d 306, 312-13 (Fla. 1990); Hills v.

State, 428 So. 2d 318 (Fla. 1% DCA 1983); Alexander v. Bird

Road Ranch and Stables, Inc., 599 So. 2d 229 (Fla. 3d DCA

1992); and see Ehrhardt, Florida Evidence (2004 ed.) 8608. 4,

p.489 (“A prior statement of a witness is adm ssible to
i npeach credibility only if it is in fact inconsistent with
the trial testinony”).

Thus, as the Third DCA held in reversing for a new trial

in Wight v. State, 427 So. 2d 326 (Fla. 3d DCA 1983), the

state cannot use a suppressed confession to i npeach a

testifying defendant when the statenents in the confession are

not inconsistent with the defendant’s testinony.

In the instant case, the details of the nurder, or the
fact that appellant at the time of his arrest admtted to
witness elimnation as a notive, are not inconsistent with the
possibility of renorse even at that time, and they are
certainly not inconsistent with genuine feelings of renorse
and shane by the tine of the trial. Absent any statenents
whi ch would qualify as “prior inconsistent statenents”, the

Harris v. New York exception could not apply.

As far as the “rule of conpleteness”, the purpose of that
doctrine is “to avoid the potential for creating m sl eading
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i npressi ons by taking statements out of context.” Larzelere

v. State, 676 So. 2d 394, 401 (Fla. 1996); see Mendoza V.

State, 700 So. 2d 670, 673 (Fla. 1997); Evans v. State, 808

So. 2d 92, 103 (Fla. 2001); CGutierrez v. State, 747 So. 2d

429, 431 (Fla. 4'" DCA 1999); Mller v. State, 780 So. 2d 277,

280 (Fla. 3d DCA 2001). The “rule of conpleteness”, which is
codified in Fla. Stat. 890.108, only applies to witten or
recorded statenments (including tape recordings), and does not
apply to conversations and unrecorded interviews. See

Chri stopher v. State, 583 So. 2d 642, 645-46 (Fla. 1991);

Hof fman v. State, 708 So. 2d 962, 966 (Fla. 5'" DCA 1998):

Ehrhardt, Florida Evidence, 890.108, p. 48-50. There is a

rel ated concept, referred to as the “doctrine of curative
adm ssibility”, which (in circunstances very different from
the instant case) may apply to unrecorded conversations or

i ntervi ews; however:

The doctrine of curative adm ssi -
bility “rests upon the necessity
or renoving prejudice in the
interest of fairness. . . . and
[I]ntroduction of otherw se inad-
m ssi bl e evidence under the
shield of this doctrine is
permtted only to the extent
necessary to renove any unfair
prejudice which m ght otherw se
have ensued from the original
evidence.” United States v.

W nston, 447 F. 2d 1236, 1240
(D.C. Cir. 1971) [other citations
om tted].
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Guerrero v. State, 532 So. 2d 75, 77 (Fla. 3d DCA

1988) (enphasi s supplied).
See Ehrhardt, Florida Evidence (2004 ed.), 8108.1, p.51;

Johnson v. State, 608 So. 2d 4, 10 (Fla. 1992).

| f appellant had been permtted to exercise his right to

al l ocution to express to the jury (as he eventually did before
the judge alone) the renorse and shane he feels for his crines
agai nst Bonnie Carroll and Tracie Burchette, the state woul d
have suffered no unfair prejudice. |If, instead, appellant had
been permtted to take the stand and testify before the jury —
wi t hout fear of unlawful and devastating i npeachnent — about
his remorse and shame, then the harnful effect of the denia
of allocution would have been aneliorated, and the state woul d
have suffered no unfair prejudice. The threat of the
suppressed confession was not to correct a “m sl eadi ng
inpression.” It was a win/win situation for the prosecution;
ei t her appellant would be deterred fromtaking the stand (and
even from aski ng other w tnesses about renorse), or else the
graphic details of the confession as well as a whol e new
aggravat or would cone into evidence.

The very |limted questioning proposed by defense counsel

[see Ramrez v. State, 739 So. 2d 568, 579-81 (Fla. 1999);

Pacheco v. State, 698 Sol 2d 593, 595 (Fla. 2d DCA 1997);

Barone v. State, 841 So. 2d 653, 655 (Fla. 2d DCA 2003)] could

not renotely have “opened the door” for the state to elicit
the details of an illegally obtained confession. The
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resulting, and conpletely unnecessary, constitutional Hobson’s

choi ce between his rights to testify [Rock v. Arkansas] and to

present evidence of the mtigating circunstance of renorse

[ see e.g. Lockett v. Ohio] on the one hand, and his right not

to be sentenced to death on the basis (in part) of a
confession obtained in violation of his right to counsel on
the other, deprived appellant of due process and a fair

penal ty heari ng.

D. Har nful Error

The combi ned effect of the sequence of events was to
deprive appellant of his right to be heard. After having
bl ocked appellant at every turn from speaking to the jury or
i ntroduci ng evidence of his renorse, the state can now be
expected to argue, in effect, that it doesn’'t nmatter because
t he outcome woul d have been the same. How the state can know
that is one question. Why the prosecutor saw fit to try the
penalty phase the way she did is another. Plainly she nust
have believed that appellant’s allocution or testinony m ght
wel | have an inpact on the jury’'s decision whether he should
live or die; otherw se, why did she pull out all the stops to

prevent it? See Gunn v. State, 78 FI. 599, 83 So. 511 (1919);

Farnell v. State, 214 So. 2d 753, 764 (Fla. 2d DCA 1968).

Because the right to be heard is so basic and fundanent al

an el ement of due process, see Rock v. Arkansas, 483 U S. 4,
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51-52 (1987), it is appellant’s position that the conbination
of judicial actions which effectively deprived himof this
right is not anmenable to “harm ess error” analysis, and
ampunts to structural error. The Supreme Court of Louisiana

has reached a sim | ar concl usi on. State v. Dauzart, 769 So.

2d 1206, 1210-11 (La. 2000); State v. Hanpton, 818 So. 2d 720,

727-30 (La. 2002); see State v. Thonpson, 852 So. 2d 552, 556-

58 (La. App. 4'" Cir. 2002). [See also Wndomyv. State, 886

So. 2d 915, 949 (Fla. 2004) (Cantero, J., concurring), citing
Neder v. United States, 527 U.S. 1, 8-9 (1999) for the

proposition that structural error “is a limted class of
constitutional error that renders a trial fundanentally
unfair, such that the trial cannot reliably serve as the basis
for the determ nation of guilt or innocence or for crimna
puni shnent”]. Even if not viewed in terns of structural

error, however, the state cannot satisfy the constitutional

harnl ess error standard of Chapman v. California, 386 U S. 18

(1967) and State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986),

because it cannot show beyond a reasonabl e doubt that hearing
appellant fromthe witness stand or by allocution would have
had no inmpact on the jury' s deliberations or its penalty
verdi ct.

Appel l ant’ s death sentence nust be reversed and the case
remanded for a new penalty hearing that conports with the

requi renents of due process.
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| SSUE |V

THE TRI AL COURT’ S EXCLUSI ON OF THE

TESTI MONY OF M CHAEL GALEMORE VI OLATED
APPELLANT" S ElI GHTH AMENDMENT RI GHT TO A
FAI R AND RELI ABLE PENALTY HEARI NG AND HI S
FOURTEENTH AMENDMENT RI GHT TO DUE PROCESS.

A. | ntroducti on

The trial court excluded over objection the testinony of
defense wi tness M chael Gal enpbre, an assi stant warden with the

Fl ori da Department of Corrections (30/2726-31, 2762-67; 6/986;

34/ 3265). In so doing, he violated the precepts of the Eighth
and Fourteenth Amendnents, because — in the evidentiary
context in which it was sought to be presented — Gal enore’s

testimony (1) was relevant to the mtigating factor of
appellant’s potential for rehabilitation and positive
contribution in a structured prison environnment; (2) was nade
even nore relevant by the prosecutor’s earlier cross-
exam nation of the defense’s |lay wi tnesses, in which he
denigrated their testinmony by enphasizing their lack of first-
hand know edge of the conditions of confinement, and (3) was
essential to rebut the prosecutor’s repeated suggestion that
appellant — if sentenced to life inprisonnment — would just go
back to using drugs.

Def ense counsel proffered that M. Galenore’s testinmony

woul d address, inter alia, the issue of drugs in the prison,

and the fact that appellant, if sentenced to life w thout
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parole, would be in what is known as “cl ose custody”, in which
he woul d be supervised in a particular fashion, he would have
to follow the rules, and he would have to work (30/2727). The
prosecut or obj ected, expressing the view that the proposed
testimony did not support any statutory or nonstatutory
mtigators (30/2729-30). Defense counsel pointed out that the
state had conti nuously suggested that appellant would just go
back to using drugs in prison, and M. Galenore was going to
address the very strong neasures DOC takes to keep drugs out

of the prison, though acknow edging that small anmounts do get
in fromtime to time (30/ 2729, 2766). The judge (with the
state’ s agreenent) accepted the proffer “as being a
substantial recitation of what the w tness would have

testified to had he been permitted to do so” (30/2766-67).3%

B. The Applicable Law

A defendant’s potential for rehabilitation and
productivity in a structured prison environnment is a valid

nonstatutory mtigating circunstance. See Nibert v. State,

574 So. 2d 1059, 1062 (Fla. 1990); Holsworth v. State, 522 So.

2d 348, 354 (Fla. 1988); Stevens v. State, 552 So. 2d 1082,

1085 (Fla. 1989); Torres-Arboleda v. Dugger, 636 So. 2d 1321,

34 The standard of review is abuse of discretion, limted by the rules of

evi dence [ Nardone, 798 So. 2d at 874; Hi nojosa, 857 So. 2d at 309-10], and by
constitutional requirenents [see e.g. Skipper v. South Carolina, 476 U S. 1
(1986) and Simons v. South Carolina, 512 U'S 154 (1994)7.
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1325 (Fla. 1994). “Likew se, evidence that the defendant
woul d not pose a danger if spared (but incarcerated) nust be

considered potentially mtigating.” Skipper v. South

Carolina, 476 U S. 1, 5 (1986). See also Ford v. State, 802

So. 2d 1121, 1136 n.37 (Fla. 2001) (“[w] here the defendant is
well-suited to inprisonment, life inprisonment may serve as a
viable alternative to death, but where the defendant poses a
threat to prison personnel and fellow inmates, life

i nprisonment may be viewed | ess favorably”). The Anerican Bar
Associ ati on performance standards for capital defense —

st andards whi ch have been recognized by the U S. Suprenme Court
as “guides to determ ning what is reasonable” in eval uating

i neffective assistance of counsel clains, see Wggins v.

Smith, 539 U S 510, 123 S. Ct. 2527, 2536-37 (2003) — provide
that in deciding which witnesses and evidence to prepare in
t he penalty phase, counsel should consider including
“[w]litnesses who can testify about the applicable alternative
to a death sentence and/or the conditions under which the
alternative sentence woul d be served.” ABA Cuidelines for the
Appoi nt ment and Performance of Counsel in Death Penalty Cases
10. 11(F) (3.) (published at 31 Hofstra L. Rev. 913, 1055-56
(Sumrer 2003)) (see 30/2728).

In addition to the Ei ghth Anmendnent principle that the
sentencer nust not be prevented from considering rel evant

mtigating evidence [see e.g. Lockett v. Ohio, 438b U& S. 586

(1978); Eddings v. Oklahoma, 455 U. S. 104 (1982); Skipper v.
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South Carolina, supral], a capital defendant’s right to

i ntroduce evidence in rebuttal of the evidence, inferences, or
argunments put forward by the state nay independently provide a
basis for the defense to informthe jury about the conditions

under which a life sentence would be served. See Skipper v.

South Carolina, 476 U S. at 5 n.1 (Where prosecutor in closing

argument urged the jury to return a death sentence in part
because Ski pper “could not be trusted to behave if he were
sinply returned to prison”, it is not only the rule of Lockett
and Eddi ngs which requires that the defense be allowed to

i ntroduce evidence on this point, but also the elenental due
process requirenment that he not be sentenced to death on the
basis of information which he had no opportunity to rebut).
See al so the concurring opinion of Justice Powell (jointed by
Chi ef Justice Burger and Justice Rehnquist) in Skipper, 476
U.S. at 9-11 (disagreeing with the majority’s Lockett

anal ysis, but agreeing that the exclusion of proffered

testi nony about Skipper’s good behavior in jail after his
arrest violated due process because it was offered in rebuttal
of evidence adduced by the prosecutor in cross-exam nation

(and enphasi zed in closing argunment)); Simons v. South

Carolina, 512 U.S. 154, 164, 168-69 (1994).

C. The Evidentiary Context
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In the instant case, in her penalty phase opening
statenment, the prosecutor told the jury that it would hear
about an aggravated assault with a deadly weapon comm tted by
appel lant during a prior prison term

You will |earn that while he was
in prison, he was purchasing
drugs in prison in Tennessee. And
t he people from whom he was
purchasi ng the drugs sort of, |
don’t know what you want to cal
it, blackmailed him bribed him
what have you. Anyway, the people
i ndi cated he hadn’t paid for the
drugs, and he owed nore noney for
the drugs. So you're going to
| earn that the defendant, in sort
of a preenptive strike, attacked
t he person who he cl ai ns was
trying to get nore noney out of
himfor these drugs than he had
already paid for in prison.
(27/2316) .

[ The state subsequently introduced (in its case in chief,
prior to the defense proffered testimony of M chael Gal enpre)
t he Tennessee conviction of aggravated assault with a deadly
weapon (28/2416-17; S1/86-87; S2/209), as well as the
testimony of a Tennessee parol e supervisor that the assault
i nvol ved anot her inmate; appellant received a three year
sentence on top of what he was al ready serving, and he was on
parole for this at the time of the crimes for which he was
presently on trial (27/2379-80). The defense |ater
introduced, to anmeliorate the inpact of the Tennessee

incident, an investigative sunmary indicating that (1) Troy
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admtted to stabbing the other inmate to prevent a threatened
honmosexual attack, and (2) that, according to the corrections
officer, Troy's statenent that he did not want to hurt the

ot her inmate very nuch, but was just trying to get his
attention so he wouldn’t be bothered anynore, appeared to be
accurate because Troy woul d have been able if he chose to
deliver a nmuch nore serious blow with the weapon he used
(33/3197; 34/ 3213; see 35/3409)].

Def ense counsel, in his opening statenment, told the jury
t hat he woul d present evidence in three main categories of
mtigation (27/2322), the second of which was to show t hat
appel l ant, whose crimnal history has been the product of his
| ongst andi ng drug addi ction and who had never before commtted
any act renotely simlar to his violent explosion on Septenber
11, 2001, responds well to a structured environment when he is
away from drugs (27/2332, see 2327-32).

[During the penalty phase, in support of this area of
mtigation, the defense introduced the testinony of five
correctional officers, a jail nurse, a fellowinmte, five
fam |y menbers, a fornmer teacher, and the psychiatrist Dr.
Maher (28/2537-41; 29/ 2586-87, 2633-35; 30/2682, 2776, 2799,
2804; 31/2836-42, 2848-52, 2859-62; 32/2976-78, 2984-85; 3005,
3020; 33/3145-51, 3168, as well as prison records indicating
good adj ustnment and behavi or (33/3195; 34/3264), and
appellant’s letters fromprison to his grandfather (30/2711-
17). Dr. Maher testified that appellant -— who is severely
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addi cted to cocai ne and ot her substances (see 30/3006-14) --
responds well to a highly structured environment if he can be
kept free fromthe influence of drugs (32/3005, 3019-20).
Anot her wi tness, Joey Dale, was a chil dhood friend of
appel l ant who years later — after they went their separate
ways — becane a corrections officer in the jail in their
homet own. Appellant, as it turned out was an inmate there.
Dale told the jury of an incident when appellant saved him
froma harrowi ng and violent attack by other inmates after he
(Dale) had tried unsuccessfully to break up a racial fight
(29/ 2639-55, see 10/1640). Dale further testified that, by
physically intervening to help a guard, appellant put hinself
at risk of retaliation by other inmates (29/2653-54)].

The defense’s second witness (after the Sarasota jail
nurse) to speak on the subject was appellant’s father, John
Troy VI, who testified about his son:

Since [he] becane an adult, |
have always felt nore confortable
and at ease and felt that he was
safe, and others while he was in
this conpletely very tightly
controlled environnment. And I
have always felt that he’s
prospered in that environnment. |
t hi nk many of the good things
t hat he has done have been in
that environnment. | know he’s
been hel pful to other inmates. |
know he’ s hel ped peopl e change
and get their lives turned
around. And | just know that
because of his terrible drug
addi ction that he’'s best placed
in a situation where he cannot
have — nmake those things
available to him
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(29/ 2586-87) .

On cross-exam nation, the prosecutor asked M. Troy if
was true that his son is still an addict, and stil
potentially going to make the choice to use drugs (29/2610-
11). M. Troy acknow edged that this was true (29/2611).
Then the prosecutor asked:

You have tal ked about your son
being in prison in the structure
of prison. Now, you really don’'t
have any first hand infornmation
about the prison system and what

happens in prison or in a prison
setting, do you?

A. No.

(29/2615) .
After questioning M. Troy about his know edge of the
Tennessee assault incident, the prosecutor asked:

Are you — you had al so tal ked
about that he would finally — if
he were in prison, be drug free,
and is that your inpression t hat
an innate wouldn’t be able to get
drugs in prison?

A. That would definitely be
my | npression, yes.

Q Were you aware that your
son had made adm ssions to his
conditional release officer here
in Florida that before he got
rel eased just in July, while he
was in prison, that he cel ebrated
that release with marijuana in
prison, did you know t hat?

A. | did not.
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(29/ 2615- 16) .

The next exanple of this |ine of cross-exam nation was
appellant’s sister, Natalie Wallace, who testified on direct
that her brother could definitely make positive contributions
if allowed to live the rest of his life in prison (29/2633-
35).

On cross, the prosecutor pointed out, “And as for what
you believe your brother’s value would be in the prison

system you’'ve never been to prison, so you really don’t know

how prison works, isn’'t that true?” (29/2638). The prosecutor

al so asked Ms. Wallace if she was aware that there are drugs
in prison (29/2638).

Appel l ant’ s grandnot her, Hilda Troy, was the next wtness
to be inpeached on cross in the same manner:

MS. RIVA [prosecutor]: In
ternms of his incarceration in the
time he’s been incarcerated, you
don’t have any personal know edge
as to what happens in the prison
system Is that fair to say?

A. Yes, m’ am

Q And anything you’ ve heard
about what goes on in prison is
just that, sonmething soneone has
told you, correct?

A.  That woul d be true.
Q And do you have any know-
| edge as to whether your grandson

has had the ability to use drugs
whil e he’s been in prison?

94



A. | wouldn't have any know-
| edge of that.

(30/ 2695- 96)

D. The Exclusion of Galenore’s Testinony Viol ated
The Ei ghth and Fourteenth Anendnents

It is in this evidentiary context that defense counsel
proffered the testinony of the DOC s M chael Galenobre. Since
t he prosecutor kept inmpeaching the defense’s |lay w tnesses
with their [ack of first-hand information about the prison
system and how it actually operates, who better to call than a
DOC wi t ness who does have that information? Since the
prosecut or kept insinuating that appellant, if sentenced to
life inprisonnment instead of being put to death, would just go
back to using drugs like he had during prior ternms of
incarceration, it becane inperative for defense counsel to
show the jury that he would now be in a nuch nore restrictive
and supervi sed type of confinenent — “close custody” as
Gal emore woul d have explained it — and his potential access to
the drugs to which he had | ong been addicted would be greatly
reduced. In other words, even assum ng arguendo that the
condi tions of confinenment in the event of a |ife sentence were
not initially relevant, the prosecutor made them rel evant when
she repeatedly belittled three defense witnesses’ testinony
concerni ng appellant’s potential for rehabilitation and
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positive contributions by enphasizing their |ack of know edge
of the conditions of confinement. [lronically, in the sane
penalty proceeding in which she successfully argued a wildly
over broad theory of “opening the door” to an
unconstitutionally obtained confession, the prosecutor in this
instance clearly did open the door for defense testinony
addressing the conditions of confinenent by first (and
repeatedly) bringing up the subject herself].

Florida's Evidence Code, 890.401, defines relevant
evi dence as “evidence tending to prove or disprove a materi al
fact.” See Ehrhardt, Florida Evidence (2004 Ed.), 8401.1,
p.116-17 (“In order for evidence to be relevant, it nust have
a | ogical tendency to prove or disprove a fact which is of
consequence to the outcone of the action”); see e.g. Anmoros v.

State, 531 So. 2d 1256, 1259-60 (Fla. 1988); Stephens v.

State, 787 So. 2d 747, 759 (Fla. 2001). G ven that
definition, the testinony of a DOC official that a defendant
sentenced to |ife without parole would be in “close custody”,
subject to stricter supervision than a normal inmate and with
greatly reduced access to drugs and ot her contraband, while
not in and of itself a mtigating factor, is neverthel ess
relevant to the mtigating factor of amenability to
rehabilitation and productivity in a structured prison
setting; i.e. it establishes that the setting will in fact be
structured. Therefore, as inplicitly recognized by the ABA
gui delines, the fact that a |ife-sentenced defendant will be
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closely supervised is sonething a capital jury needs to know
in order to determ ne whether life inprisonment is a viable
alternative to death. Since a defendant has an Ei ghth
Amendnent right “to place before the sentencer rel evant

evidence in mtigation of punishment”, Skipper v. South

Carolina, supra, 476 U. S. at 4 (enphasis supplied), the trial

court’s ruling excluding Galenore’s testinony woul d have been
error of constitutional dimension even if it has not been the
prosecutor who first placed the issues of the conditions of
confinenment and the availability of drugs in prison before the
jury.

The magni tude of the error was greatly conpounded here,
however, by the fact that the exclusion of Galenore’s
testinmony al so prevented the defense fromrebutting the
prosecutor’s damagi ng i nferences; inferences which could
easily have persuaded the jury to disregard or give little
wei ght to one of the defense’s main areas of mtigation. For

reasons simlar to those recognized in Simons v. South

Carolina, supra, 512 U. S., at 164-69, and by both the six-

Justice majority and the three concurring Justices in Skipper
v. South Carolina, supra, 476 U S. at 5, n.1 and 9-12,

appel l ant’ s Fourteenth Anmendnment due process rights were
abridged by his inability to rebut the prosecutor’s infer-
ences.

The evidence in this penalty proceedi ng overwhel m ngly
establi shed that appellant has (and has | ong had) a serious
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drug addi cti on which has been the catalyst for nost of his
enmotional turnoil and history of crimnal behavior, including
hi s unprecedented expl osion of viol ence agai nst Bonni e Carrol
and Tracie Burchette on Septenber 11, 2001. The prosecutor’s
suggesti on — which appellant was effectively bl ocked from
rebutting — that he would just go back to using drugs if sen-
tenced to life inmprisonment could easily have been a contri -
buting factor in the jury s decision to recommend death
instead. The state cannot prove beyond a reasonabl e doubt

that the constitutional error had no inpact [see Chapnan v.

California, supra; State v. DiGuilio, supra], so appellant’s

death sentence nmust be reversed for a new jury penalty

pr oceedi ng.

| SSUE V

THE TRI AL COURT ERRED | N REFUSI NG TO

| NSTRUCT THE JURY ON THE STATUTORY

M TI GATI NG Cl RCUMSTANCE OF AGE, WHERE THE
REQUESTED | NSTRUCTI ON WAS SUPPORTED BY
EXPERT TESTI MONY THAT APPELLANT 1S
PSYCHOLOG CALLY AND EMOTI ONALLY A TEENAGER

The trial court is required by law to instruct the jury
on all mtigating circunstances for which evidence has been

presented and a request is nmade. Stewart v. State, 558 So. 2d

416, 420-21 (Fla. 1990); Canpbell v. State, 679 So. 2d 720,

726 (Fla. 1996). As long as there is sone evidentiary basis

for the requested mtigator, the judge may not inject into the
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jury’s deliberations his own view of whether the nmitigator

shoul d be found:

If the [jury s] advisory function
were to be limted initially
because the jury could only con-
sider those mtigating and
aggravating circunstances whi ch
the trial judge decided to be
appropriate in a particul ar case,
the statutory scheme woul d be
distorted. The jury’ s advice
woul d be preconditioned by the
judge’s view of what they were

al l owed to know.

Stewart v. State, supra, 558 So. 2d at 421, quoting Floyd v.

State, 497 So. 2d 1211, 1215 (Fla. 1986) (enphasis in Floyd
opi nion) and Cooper v. State, 336 So. 2d 1133, 1140 (Fla.

1976) .
Wth regard to the statutory mtigating factor of age,

there is no bright line cut-off age. Canpbell v. State,

supra, 679 So. 2d at 726; Peek v. State, 395 So. 2d 492, 498

(Fla. 1980); Foster v. State, 778 So. 2d 906, 920 (Fla. 2000).

Unl ess the defendant is very young, chronol ogi cal age al one
means little and nay not support an instruction on the
mtigator. Canpbell, 679 So. 2d at 726. \Where, on the other
hand, the defendant’s age — “whet her youthful, m ddle-aged, or

aged”® — is linked with some other characteristic such as

6

mental or enotional immturity,? senility,?® or |ack of

%% Blackwood v. State, 777 So. 2d 399, 410 (Fla. 2000).

%  See Canpbell, 679 So. 2d at 726; Mahn v. State, 714 So. 2d 391, 400 (Fla.
1998); Scu v. State, 533 So. 2d 1137, 1143 (Fla. 1988); contrast Sims v.
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crimnal history,?*®

a jury instruction on the statutory
mtigating factor should be given if requested. Canpbell, 679
So. 2d at 726.

In the instant case, unquestionably, appellant’s chrono-
| ogical age (31 at the time of the crine) alone would not have
supported a jury instruction. However, as defense counsel
poi nted out in requesting the instruction (34/3324-25), there
was nore. The psychiatrist, Dr. Maher, testified that, as a
result in part of appellant having been nolested by an adult
during his early teens and then being doubly traumati zed by
the hum liation of having to testify about this experience,
appel I ant becanme chronically depressed and his psychol ogi cal
and enoti onal devel opnment was arrested (32/2993-3005, 3019-
20). According to Dr. Maher, appellant has throughout his
life functioned on an adol escent |evel (32/3005). Dr. Maher
further opined that the reason appellant’s psychiatric
hospitalizati on and substance abuse treatnents have been
unsuccessful is because of this lack of mature psychol ogi cal
devel opnent; “we’'re still dealing with an individual who is
psychol ogically and enotionally a teenager” 32/3019).

A trial court’s decision to give or withhold a requested
jury instruction is ordinarily revi ewabl e under an abuse of

di scretion standard, but:

State, 681 So. 2d 1112, 1117 (Fla. 1996).
%7 See Echols v. State, 484 So. 2d 568, 575 (Fla. 1985).
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[i]n a crim nal proceeding the

di scretion of the trial court in
this regard is rather narrow
however, because a crim nal
defendant is entitled to have the
jury instructed on his or her
theory of defense if there is any
evi dence to support this theory,
and so long as the theory is
recogni zed as valid under the | aw
of the state.

Worley v. State, 848 So. 2d 491, 492 (Fla. 5'" DCA 2003).

In a capital penalty proceeding, the defendant’s “theory
of defense” is necessarily predicated on the mtigating

ci rcunmst ances, and - as recogni zed in Canpbell, Stewart,

Fl oyd, and Cooper — the trial court nmay not preenpt the
jurors’ function by predeterm ning which mtigating factors
they may consider. Since there was reliable and unrebutted
evi dence that appellant’s psychol ogi cal and enoti onal

devel opnent was stunted in his early teens, and his maturity
| evel is that of an adol escent, the denial of the requested

instruction was prejudicial error.

| SSUE VI
THE TRI AL COURT ERRED I N HI' S STATED BELI EF

THAT FLORI DA LAW REQUI RED HI M TO | MPOSE A
DEATH SENTENCE I N THI S CASE.

In his order sentencing appellant to death, the trial court

led off his Conclusion with the follow ng statenent:

%8 See Burns v. State, 699 So. 2d 646, 648 n.4 (Fla. 1997);
Bl ackwood v. State, supra, 777 So. 2d at 410.
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On bal ance the court has

concl uded the aggravating
circunstances far outweigh the
mtigati ng ones beyond and to the
excl usi on of any reasonabl e
doubt, and that Florida | aw
requires the death penalty to be

I nposed.

(10/1645) (enphasis supplied).
This is the sane error which resulted in reversal for

resentencing in Smith v. State, 866 So. 2d 51, 67 (Fla. 2004).

Under Florida |law, regardless of the equation of aggravating
and mtigating circunstances, the penalty jury, the trial
court, and the Suprenme Court remain free to exercise reasoned
judgnment to reconmmend or inpose a sentence of life
i nprisonment, or to reduce a sentence to life. Snmith v.

State, supra, 866 So. 2d at 67; Cox v. State, 819 So. 2d 705,

717 (Fla. 2002); Alvord v. State, 322 So. 2d 533, 540 (Fla.

1975). The harnful ness of the court’s m sapplication of |aw
in the instant case is even nore evident than in Smth, where
there were no statutory mtigators found, and the five
nonstatutory mtigators were given little or very little

wei ght. 866 So. 2d 56. In the instant case, in contrast,
both of the statutory nmental mtigators were found; inpaired
capacity was accorded great or considerable weight (10/1639,
1646, see 36/ 3564), and extreme nental or enotional

di sturbance was gi ven noderate wei ght (10/1637).% Since these
% Numerous nonstatutory mitigating factors were also found; these, |like the
five in Smith, were given little weight.
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are two of the nost significant mtigating factors under

Florida law [ Santos v. State, 629 So. 2d 838, 840 (Fla.

1994)], it cannot be determn ned beyond a reasonabl e doubt

whet her the trial court would have consi dered inposing a
sentence of life inprisonnent if he had understood that the
|aw permtted it. Smth, 866 So. 2d at 67. Therefore, as in
Smith, this Court should remand for resentencing and a hearing

in accord with Jackson v. State, 767 So. 2d 1156, 1160-61

(Fl a. 2000).

| SSUE VI |
FLORI DA’ S DEATH PENALTY STATUTE, AND THE
PROCEDURE BY WHI CH APPELLANT WAS SENTENCED
TO DEATH, ARE CONSTI TUTI ONALLY | NVALI D.

In light of the constitutional principles recognized in

Ring v. Arizona, 536 U S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d

556 (2002), Florida' s death penalty statute and procedure are
constitutionally invalid.* The United States Supreme Court in

Ring — overruling its prior decision in Walton v. Arizona, 497

UsS 639, 110 S. Ct. 3047, 111 L. Ed. 2d 511 (1990) - held
that a death sentence may not be based on findi ngs of
aggravating factors made by the trial court alone. Ring

“effectively declare[d] five States’ capital sentencing

40 Assumi ng w thout conceding that preservation is necessary where the facial
constitutionality of Florida's capital sentencing statute is at issue, defense
counsel in the instant case unsuccessfully raised the Ring issue in nunerous
contexts. (See 1/111-22, 129-32; 3/469-73; 4/607, 747, 11/138-40, 164,

19/ 1166-68, 1177-79; 34/3298, 3305; 35/3449, 3471-75).
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schenmes unconstitutional” [Ring, 536 U S. at 621 (O Connor,

J., dissenting)], and cast serious doubt on the constitutional
viability of at |east four other states’ capital nurder
statutes. These are the “hybrid” capital sentencing schenes -
used in Florida, Delaware, I|ndiana, and Al abama — where the

trial judge and jury are “cosentencers”. See Espinosa V.

Florida, 505 U. S. 1079, 112 S. Ct. 2926, 120 L. Ed. 2d 854
(1992). Under Florida's statute, the jury reaches a penalty
verdi ct which is accorded great weight by the judge and is
usually determ native of the outcone, but the jury as a whole
makes no specific findings as to aggravating (or mtigating)
factors, nor is jury unanimty required as to the aggravating
factors. It is the judge who nmakes the findings of the
statutory aggravating circumnmstances.

As cogently stated by Justice Anstead, dissenting in Conde
v. State, 860 So. 2d 930, 959-60 (Fla. 2002):

It would be a cruel joke, indeed,
if the inmportant aggravators
actually relied on by the trial
court were not subject to Ring s
hol ding that acts used to inpose
a death sentence cannot be
determ ned by the trial court

al one. The Ri ng opinion,
however, focused on substance,
not form in its analysis and
hol di ng, issuing a strong nessage
that facts used to aggravate any
sentence, and especially a death
sentence, nust be found by a

jury.

104



Appel | ant acknow edges that Justice Anstead’ s view is not

the prevailing view on this Court. [See e.g. Jones v. State,

845 So. 2d 55, 74 (Fla. 2003); and Justice Cantero’s
concurring opinion in Wndomyv. State, 886 So. 2d 915, 937-38

(Flla. 2004), in which he summarizes the individual Justices’
positions on Ring]. However, appellant submts that Justice
Anstead’ s viewis the correct one, and that it will ultimtely

be vindicated by the U S. Supreme Court.

Since Florida’s capital sentencing statute requires that
the findings of aggravating factors — which are the essenti al
el ements defining those cases to which a death sentence may be
applicable — are to be made by the trial judge, it is invalid
under Ring, and appellant’s death sentence inposed pursuant to
that statutory procedure cannot constitutionally be carried

out .

CONCLUSI ON

Based on the foregoing argunent, reasoning, and citation
of authority, appellant respectfully requests this Court to
grant the following relief:

Reverse the convictions of first degree nmurder, robbery,
and burglary (in the Carroll case), and remand for a new tri al
[Issue I].

Reverse the conviction of attenpted sexual battery and

remand for discharge [Issue II].
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Reverse the death sentence and remand for a new penalty
proceedi ng before a newly enpaneled jury [lIssues III, 1V, V,
and VI1].

Reverse the death sentence and renmand for resentencing

[ ssue VI].
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