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FACTS AND PROCEDURAL HI STORY

A. The cri nmes

On January 27, 1991, at 12:09 a.m, Deputy Carl Chapnan
of the Escanmbia County Sheriff’'s O fice was dispatched to
Trout Auto Parts at 5590 North W Street in Pensacola. (TR-A I
103-04). Deputy Chaprman found the side door of the business
ajar and the clerk, Billy Coker, lying dead behind the
counter. (TR-A 1l 104). Crime scene technicians |later found
the front door to the business securely | ocked. They also
found evidence of a robbery. (TR-A 1l 107-17). A security
canera ainmed at the front counter and drive-up w ndow recorded
two masked individuals, one of whom was Caucasi an, enter the
store through the drive-up wi ndow, cut the |ocks on the night
deposit box, and | eave four mnutes later. (TR-A 1l 247-50).

It did not record the shooting of the clerk, however, because
the security equipnment intermttently switched to a second
canera in the warehouse. (TR-A Il 249). An autopsy of the
victimreveal ed four gunshot wounds: two to the left side of
t he head, one to the back below the scapula, and one to the
chest. (TR-A 1l 231-32).

B. The investigation

Archer was arrested in connection with the

robbery/ murder, but gave no statenent to the police. On



February 26, 1991, he was indicted, along with Patrick
Bonifay, Clifford Barth, and Edward Fordham for the nurder
and arnmed robbery of Billy Coker, and the grand theft of the
noney fromthe Trout store. (TR-A 1V 489-90).

C. The trials

In md-July 1991, two juries were selected fromthe sanme
venire, one for Bonifay's trial, which was to be held first,
and one for Archer’s, which was to i medi ately foll ow
Bonifay’s. (TR-A Supp. 582-670; | 19-64). Wthin hours of the
State’s closing argunent in Bonifay's case, Archer’s trial
began. The State’'s theory, as presented to the jury, was that
Archer was a principal in the robbery/nurder: Archer and
Boni fay planned it together, there was ill-will between Archer
and Dan Wells, the intended victim and Archer’s benefit in
participating was “revenge.” (TR-A | 83-84).

To support this theory, the prosecutor called Patrick
Bonifay as a witness. Bonifay testified for the first tinme
that Archer cane to his house the Thursday before the
nl

robbery/ murder and showed hima “briefcase full of nopney.

Archer told Bonifay he wanted himto “do a job,” i.e., nurder

! Bonifay claimed that he had told Investigator O Neal about
the briefcase of npney; it was sinply not on the taped version
of his statenent. (TR-A | 144). I nvestigator O Neal denied
t hat Bonifay had ever nentioned it. (TR-A 1l 251).



the clerk working at Trout on Friday night. (TR-A 1l 126).
Archer wanted the clerk killed because, according to Bonifay,
“[t]he man got himfired and nessed up sonething, and [Archer]
had hated himever since.” (TR-A Il 129). 1In order to nmake it
| ook I'ike a robbery, instead of a nurder, Archer allegedly
told Bonifay to ask the clerk for a Nissan clutch assenmbly so
he woul d have to go into the warehouse to get it. Bonifay
could then clinmb in the after-hours service w ndow, unlock the
front door to let in his acconplice, and shoot the clerk when
he returned fromthe warehouse. Archer warned himthat the
store had security canmeras. (TR-A | 126-28).

Bonifay testified that he had been in the Trout store
once or twice before, but did not know where they kept their
noney. Nor did he know that the other Trout stores in town
deposited their daily proceeds in a | ocked box on the wall of
the WStreet store.? (TR-A | 128). Bonifay also testified

that he asked Kelly Bland to find hima handgun, which Kelly

2 Both Robin Archer and his cousin, Richard, testified that
they were at another Trout l|ocation with Bonifay when Bonifay
asked what the |ocked, green box was on the wall. Robi n and
Ri chard told Bonifay that the stores deposit their proceeds in
t hese boxes overnight. (TR-A Il 354-55). Rodney Archer, who
worked at the WStreet Trout store in 1990, also testified that
the function of the green box on the wall was no secret.
Custoners asked about it all the time. (TR-A Il 268-69, 348).



did and gave to Archer, who in turn gave it to Bonifay.® (TR

Al 128).

® Bland did not testify at Archer’s trial. Mor eover,
I nvestigator O Neal testified that Bland did not mention in his
taped statenment that he gave the gun to Archer. (TR-AIlIl 222).
Nor did Clifford Barth nmention in his taped statenent that they
got the gun from Archer. (TR-A 11 253). However, Barth
testified at Archer’s trial that on Friday night he and Bonifay
and Fordham drove to where Archer was staying. Archer cane
outside, and he and Bonifay went to Archer’s truck. Boni f ay
returned with a gun. (TR-A Il 204). Barth could not, however,
identify the nurder weapon as the gun he saw in Bonifay’'s
possession. (TR-A Il 235-36).



According to Bonifay, after his conversation on Thursday
night with Archer, he recruited Cliff Barth and Eddi e Fordham
the following day to help himcommt the robbery/ murder
However, when Bonifay wal ked up to the service w ndow at Trout

to initiate the robbery, he “couldn’t do it,” so they left.?
The next day, Archer was at Bonifay’'s house when Archer

all egedly threatened to hurt Bonifay’s nother and girlfriend
if he did not follow through with the plan. (TR-A I 130).

As a result of Archer’s threat, Bonifay contacted Cliff
Barth and Eddi e Fordham and the three returned to Trout Auto
Parts on Saturday night for a second attenpt. Once at the
store, Bonifay wal ked up to the after-hours service w ndow,
but the clerk saw him before he could put on his ski mask, so
Boni fay pulled out the gun he had gotten fromKelly Bl and and
ained it at the clerk, who had turned to answer the phone. At
that point, Barth grabbed Bonifay' s shoul der, and the gun

“went off.” The clerk fell, and Barth yelled, “You didn’t

kill him You didn’t kill him” According to Bonifay, Barth

* Bonifay denied that the reason he “couldn’t do it” was
because the clerk heard himcock his gun at the service w ndow,
but the clerk testified that he heard a gun cock and quickly
cl osed the window (TR-A | 152, 180-81). George Wnn and diff
Barth both testified that Bonifay told them he cocked the gun
and scared the clerk. (TR-A 1 197, 205).



t hen grabbed the gun and shot the clerk once.® (TR-A |l 131-

32).

®> Barth denied shooting the clerk. (TR-A Il 207-08).



After donni ng ski masks, Bonifay and Barth craw ed
t hrough the window. The clerk was tal king about his kids.
Barth was not strong enough to cut the | ocks off the night
deposit box, so Bonifay handed Barth the gun and cut the | ocks
off with a pair of bolt cutters Bonifay had gotten fromKelly
Bl and. Then Bonifay took the gun back and started to | eave
when Barth said, “Patrick, kill him” Because the clerk had
seen his face and now knew his name, Bonifay decided that he
had to kill the clerk, so he shot himtwi ce in the head, and
he and Barth left through the back door as planned.® In the
car, Bonifay stuck his gun in Barth’'s face, angry that Barth
had said his name and forced himto kill the clerk. (TR-AI
132- 33).

From the store, the three drove to an undescri bed
| ocation and counted the noney. Bonifay and Barth each
recei ved $700, while Fordhamreceived $663. On the way to
take Barth honme, they threw the checks in a ditch full of
wat er. Bonifay and Fordham t hen drove to Fordhami s hone and

went to sleep. Bonifay later gave the gun back to Bl and and

® On cross-examination, Bonifay insisted that he killed the
clerk not for the noney Archer had prom sed him nor because the
clerk had seen his face and knew his nanme, but because he was
afraid of Archer--his “gun, his associates”--particularly after
Archer had threatened his famly. (TR-A |l 132-33, 148-49, 153-
54, 154-55, 156).



told himto get rid of it because he had used it in the
robbery/murder at Trout. Archer canme over to Bonifay's a few
days |l ater, |aughing because Bonifay had killed the wong
clerk. Archer refused to pay himany noney because of it.
(TR-A | 133-36).

Archer’s attorney cross-exam ned Bonifay about the
briefcase full of noney, which Bonifay described as a
bri ef case of $50 bills, totaling $500,000. Bonifay conceded
t hat Archer had not worked in alnost a year, that his
girlfriend was supporting him and that he was staying with
di fferent peopl e because he had no noney for an apartnment.
(TR-A 1 137-40). On redirect, the prosecutor was allowed to
elicit over objection that Bonifay believed Archer had anot her
source of inconme sufficient to generate a significant anmount
of cash. (TR-A |l 166).

Fol l owi ng Bonifay’'s testinony, the General Manager for
Trout Auto Parts testified that he fired Archer in March 1990
and that Dan Wells, who was Archer’s alleged intended victim
had nothing to do with getting himfired. (TR-A 1l 174-75).
Wells, who was the clerk on duty at Trout on Friday night,
testified that he felt sonewhat responsible for getting Archer

fired from Trout, and that although Archer had never



threatened him he felt threatened by Archer. (TR-A | 182-
85) .

George Wnn testified that Bonifay called himon Friday
ni ght and asked himto drive themto Trout, so they could rob
the store. Bonifay told himthat “it m ght involve killing
sonebody.” Bonifay also said that Archer “asked himto do
t hat and he wanted one person killed” because “he had probl ens
with himat work.” Bonifay clained that Archer had told him
that there would be one person in the store, the doors woul d
be | ocked, and they would have to go in through the service
wi ndow. Wnn declined to be the getaway driver and tried to
tal k Bonifay out of it. (TR-A 1 192-93). On Sunday, Bonifay
cal |l ed and described the robbery/murder in detail. He did not
say that Barth shot the clerk, nor did he ever nention the
$500, 000 that Archer had offered him (TR-A |l 194-96).

Next, Clifford Barth, who was 17 years old at the tinme of
the crime, testified that Bonifay called himon Thursday and
asked himto help rob the Trout Auto Parts store on W Street.

Boni fay never told himthe reason they were going was to
shoot the clerk. Rather, Bonifay told himthat Archer used to
work for Trout and had told himwhere Trout kept the nobney
that the other stores deposit there. Barth then recounted

their trip to see Wnn, their trip to obtain a gun from



Archer, and their aborted attenpt to rob the store on Friday
night. On Saturday, Bonifay called Barth again and said he
wanted to do it that night, “because Archer said it would be a
good day to do it.” Barth recounted the details of the
robbery and nurder, but denied ever shooting the clerk. (TR-A
202-11) .

Dani el Webber was the State’'s next witness. Whbber was
the roommate of Archer’s cousin, Rick. Archer had been
staying with Webber and Rick for several weeks when the
robbery/ murder occurred, because Archer did not have anywhere
el se to stay. On the Sunday follow ng the crine, Wbber came
home and found Archer asleep on the couch. When a news report
about the robbery/nmurder came on the television, Archer woke
up and asked Webber about it. Archer said he thought he knew
who had commtted it, that he had told them how to do it.
Archer detailed the information he gave the unidentified
perpetrators. (TR-A 1l 212-15).

In his own defense, Robin Archer testified that Tinothy
Eaton had fired himfrom Trout for “[p]oor work perfornmance.”

He believed that he and Dan Wells had gotten along well, and
he had no indication that Wells was involved in his firing.
(TR-A Il 261-64). He also got along well with Bonifay’'s

not her and stepfather, with whom he stayed for several days in

10



January 1991. He hardly knew Bonifay’'s girlfriend, Rachel
and denied threatening to harmeither Bonifay s nother or his
girlfriend. (TR-A Il 275-76). Archer also denied offering
Boni fay any noney to kill Dan Wells. Archer had no job, was
bei ng supported by his girlfriend, who worked at Popeye’s, and
had no access to $500,000.” (TR-A Il 277-78, 290). He
further denied accepting a gun fromKelly Bland and giving it
to Bonifay. (TR-A 1l 303). As for his comments to Dani el
Webber, Archer admtted telling Webber that he thought he knew
who robbed the Trout store and how soneone could do it, but he
denied that he told anyone to rob the store. (TR-A 1l 286-88,
300). He was not sure why Bonifay would inplicate himin the
crime, except that Bonifay had threatened to “get even” for
Archer’s refusal to take himto buy a pound of marijuana
several days before the robbery/murder.® (TR-A 1l 290-92).

In his closing argunment to Archer’s jury, the prosecutor
stressed the | aw on principals and described the
robbery/murder as a “classic inside job.” (TR-A 1l 366-68).

He then all eged that Archer knew Bonifay was going to rob the

" Archer’s girlfriend, Patricia G bbs, confirmed that she
supported Archer financially, because he had no npbney and no
job. (TR-A Il 311-13).

8 Archer’s girlfriend testified that she overheard Bonifay

threaten to “get even” with Archer for Archer’s refusal to take
himto buy drugs. (TR-A Il 322).

11



store and kill the clerk, that his benefit was revenge in
seeing the store robbed and the clerk killed, and that Archer
hel ped Bonifay commt the crine by offering himnoney to “pul
it off,” by giving Bonifay details about the store |ayout and
security to facilitate the robbery/ nurder, and by providing
Bonifay with a gun. (TR-A Il 369-78). “Patrick Bonifay was a
| oaded gun . . . pointed at Trout Auto Parts, and that | oaded
gun killed Billy Coker because of Robin Archer. That’s why
Billy Coker is dead.” (TR-A 374).

The jury’'s verdicts, rendered after two-and-a-half hours
of deliberation, were sealed until the followi ng day. (TR-A
11 433-36). The next norning, Bonifay' s verdicts were
publi shed in open court, followed i mediately by Archer’s
verdicts. Both Bonifay and Archer were found guilty as
charged of first-degree preneditated and/or fel ony nurder,
arnmed robbery, and grand theft. (TR-B 1l 378-80; TR-A Il
437-39). |Immediately thereafter, Bonifay’'s penalty phase
began. Upon its conclusion, Archer’s penalty phase began.

D. The penalty phase and final sentencing

The State called Cliff Barth to remnd the jury of the
events following their entry into Trout Auto Parts on Saturday
ni ght, which culmnated in Bonifay shooting Billy Coker to

death. (TR-A Ill 454-56). |In mtigation, the defense call ed

12



Archer’s girlfriend, Patricia G bbs, and his nother, Frances
Archer. (TR-A 1Il 456-61, 461-66). In closing argunents, the
State urged the jury to find in aggravation that the nurder
occurred during the comm ssion of a robbery, and that it was
commtted in a cold, calculated and preneditated manner, as
well as in a heinous, atrocious, or cruel manner. (TR-A Il
466-69). The defense urged in mtigation that Archer had no
significant history of prior crimnal activity, that he was an
accomplice to a nmurder and that his participation was
relatively mnor, that he was acting under the influence of an
extreme nental or enotional disturbance, that his capacity to
appreciate the crimnality of his conduct was substantially
i npai red, and that he was only 26 years old at the time of the
crime. (TR-AIIll 469-77). The jury recommended death by a
vote of seven to five. (TR-A Il 484).

In sentencing Archer to death, Judge Collier found the
t hree aggravating factors proposed by the State. In
mtigation, it found that Archer had no significant history of
prior crimnal activity and that he was a loving son to his
parents and a good famly menmber and friend. The court
assigned no particular weight to any of these factors. (TR-A
| V 543-49).

E. The direct appeal

13



Archer raised four issues on appeal: (1) the trial court
erred in denying his notion for judgnent of acquittal because
the nurder of Billy Coker was an act independent of the agreed
upon plan to kill Daniel Wells; (2) the court erred in
instructing upon and finding the existence of the HAC
aggravating factor; (3) the court erred in instructing upon
and finding the existence of the CCP aggravating factor; and
(4) the court erred in converting several of the statutory
mtigating factors into nonstatutory aggravating factors.

(FSC case no. 78,701; initial brief of appellant). This Court
found the first issue unpreserved and, alternatively, wthout

merit. Archer v. State, 613 So. 2d 446, 447-48 (Fla. 1993).

It vacated Archer’s sentence, however, because the trial court

erred in instructing the jury on the HAC aggravating factor,

since it could not be applied to Archer vicariously. 1d. at
448.°

F. The resent enci ng and appeal

° Bonifay’s sentence was | ater vacated, as well, because the

facts did not support the HAC aggravating factor. Boni fay v.

State, 626 So. 2d 1310 (Fla. 1993).

14



At Archer’s resentencing, Bonifay refused to testify,
asserting his Fifth Amendnent privilege, so the State read his
previous testinmony into evidence. (RS-A Il 304-05, 330-80).
The jury again recommended death by a vote of seven to five,
and the trial court followed the jury s recomrendati on,
finding the felony nmurder and CCP aggravating factors. (RS-A
| 89, 140-42). In mtigation, it found that Archer had no
significant history of prior crimnal activity, to which it
gave “significant weight,” and that Archer had been a good
famly menber to his grandnother, to which the court gave
“some weight.” (RS-A 1 142-44). 1In a four-to-three decision,
this Court affirmed Archer’s sentence of death, despite an
unconstitutionally vague CCP instruction, finding that each
el ement of the aggravator existed under any definition of the

terms. Archer v. State, 673 So. 2d 17, 19-20 (Fla. 1996).%

GROUNDS FOR RELI EF

CLAI M |
APPELLATE COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO CHALLENGE PATRI CK BONI FAY' S
TESTI MONY THAT HE WAS AFRAI D OF ARCHER S

“ ASSOCI ATES” AND THAT ARCHER HAD AN | LLEGAL

" I'n a unani mous decision, this Court affirmed Bonifay’'s
sentence of death, as well. Bonifay v. State, 680 So. 2d 413
(Fla. 1996).
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SOURCE OF | NCOVE SUFFI CI ENT TO GENERATE A
SI GNI FI CANT AMOUNT OF CASH
A habeas corpus petition is the proper vehicle for
bringing claims of ineffective assistance of appellate

counsel. See Medina v. Dugger, 586 So. 2d 317, 318 (Fla.

1991). \When entertaining a habeas petition based on a
chal |l enge of ineffective assistance of appellate counsel, this
Court nust decide “first, whether the alleged om ssions are of
such magnitude as to constitute a serious error or substanti al
deficiency falling neasurably outside the range of
prof essi onally acceptabl e performance and, second, whether the
deficiency in performance conprom sed the appell ate process to
such a degree as to underm ne confidence in the correctness of

the result."” Suarez v. Dugger, 527 So. 2d 190, 192-93 (Fl a.

1988) .

In the present case, Patrick Bonifay was the linchpin in
the State’ s case agai nst Robin Archer. Bonifay was the only
wi t ness who could establish that Archer was an equally
cul pable principal in the crinmes. During his direct
testinmony, Bonifay revealed for the first time that Archer
showed hima “briefcase full of money” on Thursday ni ght and
asked himto kill the clerk who would be working at Trout Auto

Parts on Friday night. According to Bonifay, Archer wanted

16



the clerk killed because “[t]he man got himfired and nessed
up sonmething, and [Archer] had hated himever since.” (TR-A I
129). Bonifay then testified that Archer told himto nake it
| ook I'ike a robbery, instead of a nurder, and that he gave
Boni fay inside information on how to rob the store. (TR-A I
126- 28).

Boni fay recruited two others, Cliff Barth and Eddi e
Fordham to help himconmt the robbery/murder. However, when
Boni fay wal ked up to the service window at Trout to initiate
the robbery, he “couldn’'t do it,” so they left. The next day,
Archer was at Bonifay’s house when Archer allegedly threatened
to harm Bonifay’s nother and girlfriend if Bonifay did not
conplete the job. (TR-A Il 130). So Bonifay called Barth and
Fordham and the three went back to the Trout store. After
Boni fay wounded the clerk, gained entry into the store, and
stole the day’'s proceeds fromthe night drop box, he clained
that he killed the clerk not for the noney Archer had prom sed
him nor because the clerk had seen his face and knew his
name, but because of Archer’s threat. (TR-A | 132-33).

On cross-exam nation, Archer’s attorney chall enged
Boni fay’s testinony, particularly the briefcase full of nmoney
and the threat, neither of which Bonifay had ever nentioned
before. Regarding Archer’s alleged offer of $500,000 to kil
the clerk, defense counsel elicited from Bonifay that Archer
had not had a job for alnpst a year, that Archer was staying
with different people because he had no place of his own, and

that Archer’s girlfriend, who worked at Popeye’s, was

17



supporting him (TR-A 1 137-40). Regarding the thr

counsel chall enged Bonifay' s alleged notivation for
the clerk:

Q [ BY DEFENSE COUNSEL] But you're
telling these | adies and gentl enen of the
jury that you killed himbecause you' re
afraid of Robin Archer, is that right?

A | told you that the reason | did
it was because everything was nessed up,
and he knew nmy nanme, and if | didn't do it,

he m ght live and know who | was, and
Robbi e would cone back. If | did do it,

eat,
killing

Robbi e woul d | eave ne al one, and everything

woul d be okay.

Q Well, then what you’ re saying,
sir, is that you killed himbecause you're

afraid of Robin Archer, is that what you're

sayi ng?
A Yes, sir.

* * *x %

Q So you weren't planning on
killing the man after all, were you?

A. (I'ndicates in the negative.)

* * * %

Q You weren’t going to kill him
were you?

A. Didn't want to.

Q But that was the whol e purpose of

going in there, wasn’t it, just to kill the

man for Robin Archer, because Robi n Archer
told you to because he had a suitcase full
of money?

A. The first night that was the
reason.

18



Q You didn’t think you were going
to get that suitcase full of noney, the
half mllion dollars, unless you killed
him were you?

A | didn’t think I was going to get
it if I did it Saturday night.

Q So you were going to get a half
mllion dollars if you did it Friday night,
but you weren’t going to get it if you did
it Saturday.

A Ri ght .

Q Because it was a different man?

A. No.

Q Then why weren’t you going to get
a half mllion dollars the second night?

A Because | backed out the first

ni ght, and he was pissed off at ne and he
said either you do it or you | ose your
girlfriend and your nom

* * *x %

Q And you're telling the | adies and
gentl enen of the jury that he threatened
harmto your nother and your girlfriend if
you didn’t go back and kill that man at the
store?

Py

i ght.
And you did it?

Ri ght.

Because of what he sai d?

> O >» O >

Ri ght.

19



(TR-A | 148-49, 153-54, 154-55, 156) (enphasis added).

On redirect, the State elicited highly inflammatory
testinmony that led the jury to believe that Archer was
involved in a drug organi zation that could both finance the
“hit” on the clerk and kill his nmother and girlfriend as
t hr eat ened:

Q [BY THE PROSECUTOR] When you first
talked to the police, did you tell them you
were afraid of Robin Archer?

A. [BY BONI FAY] Yes, | did.

Q Now, just a m nute ago you
poi nted over to Robin Archer and said you
weren't afraid of him |Is that true?

A Physically, no, not of him

Q So what are you afraid of?
A. Hi s gun, his associ ates.

(TR-A I 163) (enphasis added).

| mmedi ately after eliciting this response, the prosecutor
asked to approach the bench because he wanted to elicit
further testinmony regarding Bonifay’'s opinion of Archer’s
character:

MR. PATTERSON:. M. Lang made a big dea
about M. Archer not having a source of
income sufficient to inpress this wtness,
the fact that he could be paid for what he
did. | believe this witness would say that
he did believe he had that kind of noney or
coul d get that kind of nobney, because he
felt like he was a drug dealer, and that’s
what he was doing with all the cash and why
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he thought he had sources, |arge anounts of
cash. | would propose that | ask hima
guestion regarding that w thout an effort
to get into drug dealing or anything |ike
that, but sinply say did you believe Robin
Archer had a source of incone and a source
of cash sufficient to pay you and did you
know what that source of incone was, and

not ask himwhat it was. | don't want to
get into anything that’s going to cause us
pr obl ens.

(TRRA | 164).

Def ense counsel strenuously objected, arguing that “the
only connotation is what M. Patterson is trying to stay away
from” (TR-A 1 164-65). 1In light of defense counsel’s cross-
exam nation on the issue, the trial court agreed “to pernit
the questioning at that degree as to what he thought, but not
going to get in any firsthand, | knew, | sawit,
participated or anything, but [only] his opinion relative to
the noney . . . .” (TR-A |l 165). Counsel renewed his
obj ection, but the court overruled it: “Well, that’s what
you' ve attacked is, how would he think that the guy had that
much nmoney. That's exactly what your questioning went to. So
he has a right to respond why he thought he had that rnuch
nmoney.” (TR-A 1l 165). As a result, the State elicited the
following testinony from Patrick Bonifay:

Q M. Bonifay, you knew M. Archer
wasn’t working, didn’'t you?

A. Yes, sir.
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Q Knew he hadn’t worked for sone
period of tinme, didn't you?

A. Yes, sir.

Q Did he have a source of incone
ot her than his work?

A Yes, he did.
Q And did that source of incone
generate him significance [sic] amounts of
cash?
A Yes, it did.
Q And you were aware of that?
Yes, | was.
(TR-A | 166).
This testinony was neither relevant to, nor probative of,
a material issue in this case, and was both highly
inflammatory and prejudicial to Archer’s case. Moreover, this
testinmony raised the spectre of a collateral crinme for the
pur pose of inferring Archer’s bad character or propensity to

commt simlar crimes and therefore violated the principle

enunciated in Wlliams v. State, 110 So. 2d 654 (Fla.), cert.

deni ed, 361 U. S. 847 (1959). The obvious inplication was that
Archer was involved in something illegal that generated | arge

sunms of cash. Coupled with Bonifay' s testinony that he was

afraid of Archer’s “gun, his associates,” the jury was left to
infer that Archer was a dangerous, well-connected, and well -
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financed crimnal, who could both afford to pay for a “hit” on
the clerk and have Bonifay' s famly hurt or killed if Bonifay
did not uphold his end of the bargain. Moreover, contrary to
the prosecutor’s asserted intention, Bonifay did not relate
his opinion, but rather testified to his direct know edge of
Archer’s nefarious dealings. This testinony was prejudicial
enough to affect the jury's verdicts in this case.

Because of the harnful nature of this testinony, Archer’s
appel | ate counsel unreasonably failed to challenge it.
Al t hough trial counsel did not object to Bonifay's testinony
regardi ng Archer’s “associ ates,” appell ate counsel
nevert hel ess had a duty to appeal it as fundanental error,
since the errors, when considered together, were so egregious

as to deprive Petitioner of a fair trial. See Roberts v.

State, 568 So. 2d 1255, 1261 (Fla. 1990); Kilgore v. State,

688 So. 2d 895, 898 (Fla. 1997) (defining fundanmental error as
an error that “reaches down into the validity of the trial
itself to the extent that a verdict of guilty could not have
been obtained without the assistance of the alleged error.”).
Appel | ate counsel’s failure to do so, despite his clear and
present duty, conprom sed the appellate process to such a
degree that confidence in the correctness of the result has

been underm ned, thereby warranting a new trial in this cause.
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CLAIM ||

APPELLATE COUNSEL WAS | NEFFECTI VE FOR

FAI LI NG TO CHALLENGE AS FUNDAMENTAL ERROR

THE TRI AL COURT' S ADM SSI ON OF PREJUDI CI AL

TESTI MONY REGARDI NG ARCHER S ALLEGED

POSSESSI ON OF THE MURDER WVEAPON.

As related in Claiml, a habeas petition is the proper
vehicle for bringing clainms of ineffective assistance of

appel l ate counsel. See Medina v. Dugger, 586 So. 2d 317, 318

(Fla. 1991). Although habeas petitions should not be used to
chal l enge matters that were not objected to at trial, Parker

v. Dugger , 550 So. 2d 459, 460 (Fla. 1989), an exception may

be made where appell ate counsel failed to raise a claimwhich

presents a fundamental error. See Roberts v. State, 568 So.

2d 1255, 1261 (Fla. 1990). A fundanental error is defined as
an error that “reaches down into the validity of the trial
itself to the extent that a verdict of guilty could not have
been obtai ned wi thout the assistance of the alleged error.”

Kilgore v. State, 688 So. 2d 895, 898 (Fla. 1997).

Here, the State presented, and the trial court all owed,
testi mony whose prejudicial effect substantially outwei ghed
any probative value it may have had. |[In general, the
adm ssion of evidence is left to the sound discretion of the

trial court. Dessaure v. State, 891 So. 2d 455, 467 (Fla.

2004). Relevant evidence is adm ssible “to prove or disprove
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a mterial fact." 8§ 90.401, Fla. Stat. (1991). However,

rel evant evidence is not adm ssible “if its probative value is
substantially outwei ghed by the danger of unfair prejudice,
confusion of issues, msleading the jury, or needless
presentation of cunulative evidence.” § 90.403, Fla. Stat.
(1991).

I n wei ghing the probative val ue agai nst the
unfair prejudice, it is proper for the
court to consider the need for the

evi dence; the tendency of the evidence to
suggest an i nproper basis to the jury for
resolving the matter, e.g., an enotional
basis; the chain of inference necessary to
establish the material fact; and the
effectiveness of a limting instruction.

State v. McClain, 525 So. 2d 420, 422 (Fla. 1988) (enphasis

added) (quoting Charles W Ehrhardt, Florida Evidence §403.1,
at 100-03 (2d ed. 1984)).

During Archer’s trial, Clifford Barth was allowed to
testify that he and Boni fay and Fordham went to where Archer
was staying on Friday night. When they arrived, Bonifay got
out of the car and spoke to Archer in the yard. At one point,
Archer | eaned inside his truck. Wen Bonifay returned to the

car, he had a gun. (TR-A Il 204). Critically, however, Barth

did not see Archer hand Bonifay the gun (TR-A Il 208), nor was

Barth able to identify the nurder weapon, which the police

recovered fromKelly Bland (TR-A Il 219), as the gun he saw

25



Boni fay return with. (TR-A Il 235-36). Thus, fromthis

testinmony, the jury was asked to stack inferences in order to

conclude that Archer provided Bonifay with the gun used in the

1

Trout robbery/nurder.' See Grahamv. State, 748 So. 2d 1071,

1072 (Fla. 4th DCA 1999) (“An inperm ssible pyran ding of

i nferences occurs where at least two inferences in regard to
the existence of a crimnal act nust be drawn fromthe

evi dence and then stacked to prove the crinme charged; in that
scenario, it is said that the evidence |acks the conclusive

nature to support a conviction."); Crain v. State, 894 So. 2d

59 (Fla. 2004) (“The State argues that the |lum nol evidence

denonstrates that a | arge anount of bl ood was spilled in the

' The trial court did just that. |In sentencing Archer to
deat h, Judge Collier concluded, in part, that “Archer concocted
the plan to get in, the use of ski masks to thwart the video,
the bolt cutters to open the conceal ed cash box, and the smart
way to exit. He aided in securing a gun, even delivering it to
Boni fay hinself.” (TR-A 1V 544-45) (enphasis added). I n
affirmng Archer’s convictions, this Court drew the sane
i nferences: “Bonifay borrowed a handgun froma friend who gave
the gun to Archer to give to Bonifay.” Archer v. State, 613 So
2d 446, 447 (Fla. 1993).
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bat hroom and t herefore establishes that the kidnappi ng was
commtted with an intent to kill. The State’s argunment on this
point invites this Court to stack inferences, which we decline
to do.”").

Archer’ s all eged possession of the nmurder weapon was a
key conponent in the State’'s theory that Archer was an equally
cul pable principal to the crines. Oherw se, the State had
only Bonifay' s frequently inconsistent and oftentimes w ldly
i npl ausi bl e all egations of Archer’s involvenment, and Archer’s
ambi guous coment to Dani el Weber that he told Bonifay how to
rob the store. No other evidence |linked Archer to the
robbery/ mur der

At trial, Patrick Bonifay testified that he asked Kelly
Bl and for a gun and that Bl and gave the gun to Archer, from
whom Boni fay retrieved it on Friday night. (TR-A |l 128, 157-

61). Critically, however, Bonifay never identified the nurder

weapon as the gun he retrieved from Archer. Even nore

critically, Bonifay admttedly never told the police that he

obtai ned the gun fromArcher. (TR-Al 160). Nor did difford

Barth ever nention to the police the trip to Archer’s to

retrieve the gun. (TR-A Il 253). Finally, Kelly Bland, who

did not testify at Archer’s trial, failed to nention in his

initial statement to the police that he gave the gun to Archer
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to give to Bonifay. (TR-A Il 222). Thus, no one sufficiently

establ i shed, even circumstantially, that Archer ever had
possessi on of the nurder weapon and gave it to Bonifay. And
Archer adamantly deni ed accepting the gun from Bl and and
giving it to Bonifay. (TR-A Il 303).

Wil e Archer’s possession of the nurder weapon woul d be
rel evant to establish Archer’s culpability as a principal,
Barth's testinony was not sufficiently connected to the
evi dence to be substantially outweighed by its prejudicial

effect. See O Connor v. State, 835 So. 2d 1226 (Fla. 4'" DCA

2003) (reversing conviction as principal to first-degree

mur der and arned robbery where evidence of shotgun and

bul | et proof vest seized from defendant’s honme was not
sufficiently connected to crinme to be adm ssible); Huhn v.
State, 511 So. 2d 583 (Fla. 4th DCA 1987) (finding error in
allowing state to introduce evidence of gun and gun purchase
records agai nst defendant in kidnapping and arnmed assault case
when no connection was made between gun and charged of fenses);

Ri gdon v. State, 621 So. 2d 475 (Fla. 4th DCA 1993) (reversing

conviction for aggravated assault with a firearm where tri al
court erred in admtting small sem -automatic weapon found on
def endant’ s bed, since gun did not tend to prove or disprove

mat eri al fact because it was not connected to charged
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of fense); Sosa v. State, 639 So. 2d 173 (Fla. 3d DCA 1994)

(reversing second-degree nurder conviction where trial court
erred in allow ng bullets, which were found in defendant’s
vehicle, to be placed into evidence, since no weapon was
found, no ballistics tests were perfornmed and no |ink

what soever was established between bullets and defendant’s
case). Therefore, appellate counsel was constitutionally
ineffective for failing to challenge Barth' s testinony about
the gun, and his ineffectiveness prejudiced Archer’s case to
the extent that a verdict of guilty could not have been
obt ai ned wi thout the assistance of the alleged error. As a

result, Robin Archer is entitled to a newtrial.
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CONCLUSI ON

WHEREFORE, based on the foregoing argunents and
authorities, Petitioner, ROBIN LEE ARCHER, respectfully
requests that this Honorable Court grant this petition for
writ of habeas corpus and remand this cause for a new trial or

such other relief as this Court deens appropriate.

Respectfully subm tted,

SARA K. DYEHOUSE, ESQ.
Fl a. Bar No. 0857238

3011 Richview Park Circle
Tal | ahassee, FL 32301
(850) 907-9559
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