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STATEMENT OF THE CASE

Respondent was charged with three counts of possession of
a controlled substance and one count of possession of drug
paraphernalia. (V.l: R 12-16). He filed a notion to suppress
t he evidence and two suppl ements to that nmotion. (V.I: R 20-21,
24-26, 97-106). After a hearing on the matter the trial court
denied the motion. (V.V: T.227). Respondent pled no contest to
possessi on of methanphetam ne, possession of hydrocodone,
possessi on of norphine and possession of drug paraphernali a.
(V.V: T.4-5).

On August 1, 2003, the Second District Court of Appeal
reversed the denial of Respondent’s notion to suppress and

remanded with directions to discharge him Matheson v. State,

870 So. 2d 8 (Fla. 2d DCA 2003), reh’g denied March 5, 2004.

(Exhibit 1). On March 5, 2004, Petitioner’s nmotion for
reheari ng was deni ed by the Second District Court of Appeal. In
its opinion the Second District determ ned that the narcotics
detection dog’s alert to Respondent’s vehicle was insufficient
to establish that the deputies had probable cause to search

Respondent’s car. Matheson, supra. The State filed its Notice

to Invoke on March 18, 2004. The basis for the State seeking
jurisdiction in this Honorable Court is the decision of the
Second District which expressly and directly conflicts with the

Third District’s decision in Vetter v. State, 395 So. 2d 1199




(Fla. 3d DCA 1981), in that an alert by a properly trained and
certified narcotics detection dog is insufficient to establish
probabl e cause according to the Second District. The State’s
Motion to Stay the Mandate was denied on April 8, 2004. On

August 17, 2004, this Court accepted jurisdiction of this case.



STATEMENT OF THE FACTS

At the suppression hearing held on March 8, 2000, Deputy
Chri stopher Grecco, assigned to the Hillsborough County
Sheriff's Ofice K-9 Unit (HCSO), testified that he and Razor
a German Shepard who is a trained and certified narcotics
detection dog, responded on May 5, 1999, to a call from Deputy
Val | es who had stopped Respondent based on a traffic violation.
(V.l1V: T.8, 15-20). When the K-9 Unit arrived at the scene,
Deputy Valles was in the process of conpleting a traffic
citation and asked Deputy Grecco to walk Razor around
Respondent’ s vehicl e which had been driving erratically. (V.IV:
T.21). Deputy Grecco went to his start point, normally the
driver’s side front door, and gave Razor the conmand to search
(V.1Vv: T.22). They started at the driver’'s side door and
qui ckly worked their way around the front of the vehicle to the
passenger side, and made a conplete circle in a clockw se
direction back to the start point to begin a second sl ower, nore
detail ed pass around the car. (V.1V: T.22-23). The dog and
handl er typically circle a car the first time at the handler’s
pace as a cursory search and the second tine around the car is
when the dog goes at his own pace detailing the car. (V.1
R 122).

Razor and Deputy Greco began circling Respondent’s car a



second time, nuch slower, allow ng Razor to detail the seans of
the vehicle where air would be escaping. (V.IV: T.23-24). On
the second tinme around, Razor started at the passenger side,
snell ed the seans of the hood and door seams of the passenger
side, then the rear door and the hatchback at which tine he
al erted, as an aggressive alert dog, by scratching and biting at
the corner of the hatchback where he detected scent escaping.
(V.1VvV: T.25, 36). As soon as Razor alerted to the back of
Respondent’s car, they term nated the exterior sniff of the
vehicle and the officers began searching the car’s interior.
(V.1Vv: T.26). The officers found drug paraphernalia such as
syringes, spoons and other obvious signs of drug use in the back
of Respondent’s car near the area where Razor had alerted.
(V.1V: T.61). Respondent stipul ated that the | ab report cane
back positive for nethanmphetam ne as to one of the narcotics
found in his car. (V.1V: T.226). The officers also found
hydrocodone and norphine in +the glove conpartnment of
Respondent’s vehicle. (V.V: T.28).

Respondent’s expert, Dr. Dan Craig, admtted that dogs do
not alert to the exact area of the vehicle where drugs are
| ocated because the wind direction changes. (V.1V: T.167).
Sergeant Mark Oive, Razor’s trainer and Deputy Gecco’s
supervisor, stated in a pretrial deposition that the reason a

dog may alert to the back of a car when drugs are | ocated in the



front of the car is because the air flows from front to back
when the car is traveling down the road. (V.1: R 142). \hen
the car is traveling at 50-60 nph and there are drugs | ocated in
the front of the car, there’s a good chance the dog may al ert at
the taillight or trunk once the vehicle has stopped and the air
is escaping. (V.l: R 142). Sergeant O ive expl ained that dogs
frequently alert on the trunk or taillight area because the air
currents carry the odor to the back of the vehicle. (V.1 R 142).
Sergeant Oive stated that the dogs are not taught to alert on
the drugs thenselves, they are taught to alert on the odor of
narcoti cs. (V.1: R 140) (enphasi s added). Furt hernore, drug
paraphernalia was found in the back of the car where Razor
alerted and the dogs can and often do detect residual odors.
(V.1: R 117). Razor had alerted on residual odors of the
narcoti cs which were recently renoved and that is not consi dered
a false positive to law enforcenent. (V.IV: T.140).

In reviewing Razor’s K-9 Activity Detection Reports, which
detail his performance or actions in the field, Sergeant O ive
was questioned about a report dated Novenber 28, 1998, in which
Razor alerted to a vehicle but no drugs were found. (V. 1:
R. 138-139). Sergeant Oive explained that this 1is not
considered a “fal se alert” because cocai ne had been found in the
car by an officer before Razor perfornmed a search around the

vehicle and alerted. (V.1. R 139). Deputy Grecco had been



informed, prior to Razor’s search, that the suspect had been
observed trying to conceal cocaine in the vehicle and the drugs
had al ready been renoved fromthe car so the dog was called to
search and make sure there were no nore drugs in the vehicle.
(V.1: R 139). Dr. Craig, Respondent’s expert, who admtted he
has never trained a narcotics dog, testified that no
organi zation in the United States, including the mlitary,
certifies a dog on residual odors. (V.1V: T.108; V.V: T.172).
Dr. Craig also admtted that w thout measurenent, no one can
determine if an alert is a false positive w thout know ng the
di ssipation rate of the narcotic. (V.IV: T.172). Ser geant
Oive testified that it cannot be determ ned whether a dog has
had any false alerts in the street. (V.IV: T.71).

Razor’s trainer, Sergeant Mark OdOive, has trained 17
narcoti cs dogs since 1985. (V.1: R 111-112). Sergeant O ive
conpleted a 160 hour course in 1985 and a 240 hour course in
1995 dealing with narcotics dogs, and a 320 hour course in 1995
relating to dogs which detect explosives. (V.l: R 143). The
Hi || sborough County Sheriff’'s O fice (HCSO uses outside
i ndependent organizations to certify its dogs. (V.l: R 112).
Razor, a four-year-old German Shepard, conpleted a K-9 course
wi th HCSO and was certified with the United States Police Canine
Associ ation (USPCA) to detect marijuana, heroine, and cocai ne.

(V.1: R 113). Razor was certified in June 1998 by t he USPCA and



in COctober 1997 by the HCSO. (V.l: R 152-153). Besi des
mari j uana, cocai ne and heroi ne, Razor was al so trai ned to detect
met hanphetam ne, which was one of the narcotics found in
Respondent’s vehicle. (V.I1V: T.28, 30-31). Razor was trained
to detect nmet hanphet anm ne  but was not certified in
nmet hanphet ani ne because there was no requirenent that a dog be
certified in methanphetam ne. (V.I1V: T.85-86). Razor’s handler
for three years, Deputy Christopher G eco, conpleted patro

handl er’ s school and narcotics school. (V.IV: T.9-10). He also
attended a 30-day course for state certification standards, a
narcotics identification course, and attended several training
schools and semnars, including a drug certification trial
training session with Razor. (V.l1Vv: T.11-12). The officer
testified that Razor continuously trains with his handler.
(V.1V: T.30).

In training and certification the dogs do “blank runs” in
whi ch there are no drugs hidden to ensure they are not alerting
on cue fromtheir handler. (V.l: R 136). Razor also received
extinction training in which they put out conmon things such as
cof fee, cologne, etc., which drug smuggl ers use to hide scents,
to ensure that the dog is not alerting to those itens. (V. 1I:
R. 137). Sergeant Oive specifically testified in deposition that
they refer to these odors as “masking odors” and put them out

with the drugs and other tines separate fromthe drugs to ensure



the dog is not alerting on such odors. (V.1: R.136). He
testified that they use things such as col ogne, fabric sheets,
pepper, onions, coffee and other itens that are used by
smuggl ers who attenpt to di sguise the scent of the drug. (V.I:
R.136). Sergeant Oive specifically testified that, “We'l| put
like a little bag, sandwi ch baggies, in the |Iocker when we're
testing to make sure the dog is not alerting just to plastic and
that sort of thing. doves, |like you' re talking about.” (V.I
R. 137). As part of HCSO s standard operating procedure with all
cani nes, Razor al so conpl eted 480 hours of basic canine training
bef ore bei ng depl oyed for official |awenforcenent use. (V.III:
R. 399- 402) .

Sergeant Oive reviews all of the dogs paperwork, including
Razor’s, to determne if additional training is needed due to
too may false positives, and Razor did not require any
additional training. (V.I: R 109). 1In its opinion the Second
District specifically found that, “The Hillsborough County
Sheriff’s O fice maintained no record of Razor’s performance,
and his handl er had not kept track.” Matheson, 870 So. 2d at
14. A review of the record on appeal shows that extensive
records were kept by the Hillsborough County Sheriff’'s Oficer
regarding Razor’s training, certification, performance in the
field and veterinary records, and were adm tted i nto evi dence at

t he suppression hearing by the trial court and are contained in



the record on appeal. (V.1l: R 163-346; V.Il11: R 359-407). 1In
particular, the record on appeal consists of Razor’s Canine
Trai ning Records dated from November 6, 1997, through October
11, 1999, in which over 40 pages, beginning with Razor’s first
day of training, detail over 241 exercises including controlled

hi des of narcotics that Razor properly alerted to at various

| ocations from training facilities, airports, inpound | ots,
war ehouses, school s, and various other |ocations. (V.ll: R 168-
212). These records set forth the types of drugs such as

cocai ne, heroin, marijuana, cocaine powler, crack cocaine, and
met hanphetam ne in varying anmounts that were hidden in a wide
array of objects from tool chests, golf carts, riding |awn
mower s, | ockers, desk drawers, fences, luggage, in addition to
at | east 56 different vehicles and/or their conpartnents.

I n addition, a review of these records shows approxi mately
25 blank vehicles and several blank objects were also used
during these training exercises to ensure that Razor was not
falsely alerting. Ser geant Oive testified that the
Hi | | sborough County Sheriff’'s O fice does conduct controlled
negative testing using blank vehicles that did not contain
narcotics, and where the handler did not know there were no
drugs until after the testing, and that they had conducted such
training with Razor. (V.1V: T.95-97). Besi des consi dering

Razor’s training records, also before the trial court were 131



pages of Razor’s Canine Activity/Detection reports dated from
Novenmber 4, 1998, through August 31, 1999, which detail
approximately 65 incidents in the field where Razor was call ed
to a scene to performa narcotics search. (V.l1: R 215-346).
In addition to the volum nous docunents in the record
Deputy Grecco testified that the Sheriff’'s Office mmintains
records which show how often a dog, including Razor, positively
responds while he’s in the field as they keep activity sheets
everyday which are totaled nmonthly and which show where on a
vehicle the dog alerted. (V.I: R 56). He also testified that
Razor was certified on |arge quantities of narcotics down to .1
gram and has found a rock of nethanphetam ne that was .1 gram or
| ess. (V.1: R 58-59). Deputy Grecco stated that the
Hi | | sborough County Sheriff’'s Ofice also keeps records of the
vehi cl es searched when there was no finding of drugs by the dog
as this information is recorded in the daily activity report.
(V.1: R 61).
The trial court was not convinced by Respondent’s expert
t hat Razor’s training was inadequate to establish his
reliability. The trial court held:
but I don’t have any doubt that this
dog was conpetent, was reliable, was trained
and could -- could alert to, and obviously
did alert to, since you stipulated to that
fact, nmethanphetamine . . . This dog alerted
to that drug.

So I'm going to reject Dr. Craig's
opinion for the record, because | frankly,

10



t hi nk hi s expectations are for
perfectionists; and we don't live in that
kind of world. Now the notion’s denied

(V.V: T.225-227).
In Matheson v. State, 870 So. 2d 8 (Fla. 2d DCA 2003),

reh’ g denied March 5, 2004, the Second District reversed the

trial court’s decision finding that a narcotics detection dog’s
alert to a suspect’s vehicle is insufficient to establish that

the officer has probable cause to search the car

SUMVARY OF THE ARGUNMENT

The Second District’s opinion, by essentially reweighing
t he evidence, has invaded the province of the trial court, as
trier of fact, when the record shows the trial court did not

abuse its discretion in denying Appellant’s notion to suppress.

Furthernore, the Second District has created an incorrect
standard for the qualifications which nust be met by the State
in proving a narcotics detection dog is properly trained,
certified and reliable. This standard, which is now arguably
applicable to | aw enforcenent agenci es throughout the State of
Fl orida, incongruously places enphasis on the anount of “false
alerts” of the dogin the field, when such “fal se alerts” cannot

be calculated except in controlled environments such as

11



certification and training sessions. The court’s opinion in
Mat heson i nproperly suggests that an officer who knows only that
his dog is trained and certified, and who has no other
information, only has a nere suspicion of crimnal activity
whi ch cannot justify a search. Such a premse is contrary to
the majority of Federal and state law and sets an ill ogical

precedent for the trial courts wthin its jurisdiction to

foll ow.

12



ARGUVMENT
| SSUE

WHETHER THE SECOND DISTRICT ERRED IN
DETERM NI NG THAT THE “TRACK RECORD,” OR
NUMBER OF “FALSE ALERTS” IN THE FI ELD, BY A
PROPERLY TRAINED AND CERTIFIED NARCOTICS
DETECTI ON DOG |I'S PROBATI VE | N ESTABLI SHI NG
THE DOG S RELI ABI LI TY AND WHETHER THE ALERT
BY A PROPERLY TRAINED AND CERTIFIED
NARCOTI CS DETECTI ON DOG, STANDI NG ALONE, | S
SUFFI Cl ENT TO DEMONSTRATE PROBABLE CAUSE

In May 1999, Razor, a certified and trained narcotics
detection dog with the Hillsborough County Sheriff’'s Office, was
cal l ed upon to sniff Respondent’s car after deputies stopped him
for a traffic infraction. Mat heson refused a routine request
for permssion to search his car and the deputy called for
Razor’ s assi stance.

Razor alerted to the car where the officers found a bag
cont ai ni ng drug paraphernalia, including syringes and spoons, as
wel | as hydr ocodone tabl et s, nor phi ne t abl et s, and
met hanphetam ne. The trial court, after an exhaustive hearing
on Appellant’s notion to suppress and after review ng the
vol um nous docunent ati on regardi ng Razor’s training,
certification and performance in the field, made very detail ed
and specific findings that Razor was a properly trained,
certified and reliable narcotics detection dog, thereby

provi ding the officers with probabl e cause to search Appellant’s

vehicle after Razor had alerted on it, and denied Appellant’s

13



nmotion to suppress the illegal drugs found in the vehicle.

However, in Matheson v. State, 870 So. 2d 8 (Fla. 2d DCA 2003),

the Second District reversed Respondent’s convictions for
possessing a control |l ed substance and one count of possessing
drug paraphernalia. The Second District incorrectly found that
Razor’s alert to Respondent’s vehicle was insufficient to
provide the officers with probable cause and held that a
narcotics detection dog that has been trained and certified

standing alone, is insufficient to give officers probabl e cause
to search. The Second District ignored the evidence contained
in the record on appeal and prior precedent in which the Third

District in Vetter v. State, 395 So. 2d 1199 (Fla. 3d DCA

1981), review denied (1981), held that the representation in the

search warrant that the narcotics detection dog was properly

trai ned conferred probabl e cause standi ng al one for the search.

The Second District in Matheson al so i nappropriately pl aced
enphasis on a dog's “false alerts” in the field, when such
“false alerts” can only be determned in a sterile environnent
and cannot be established, wth any reasonable degree of
certainty, when the dog alerts in the field. The State submts
that the court’s opinion in Mitheson did not give proper
deference to the trial court’s findings and reliance on the

substantial, conpetent evidence before the trial court which

14



rebuts any claim that Razor was not a reliable or properly
trained and certified narcotics dog. The ruling by the trial
court denying the notion to suppress evidence comes to the
reviewi ng court clothed with a presunption of correctness; and
here, the Second District failed to interpret the evidence and
reasonable inferences in a manner consistent with the trial
court’s ruling.

The review of a notion to suppress is a m xed question of

|l aw and fact. State v. C. F., 798 So. 2d 751 (Fla. 4th DCA

2001). However, the standard of review for the trial court's

application of the law to the factual findings is de novo.

Onelas v. United States, 517 U.S. 690, 116 S.Ct. 1657, 134

L. Ed. 2d 911 (1996). Under de novo review, the review ng court

defers to the factual findings of the trial judge that are

supported by conpetent, substantial evidence. Harris v. State,
761 So. 2d 1186 (Fla. 4th DCA 2000).

The principle is well-settled that decisions of a trial
court on a notion to suppress evidence cone to the appellate
court clothed with a presunption of correctness; and the
review ng court nust interpret the evidence and reasonable
inferences in a manner consistent with the trial court’s ruling.

Murray v. State, 692 So. 2d 157, 159 (Fla. 1997), citing

McNamara v. State, 357 So. 2d 410, 412 (Fla. 1978). Thus, on

15



appeal, the evidence presented at the trial |evel nust be
interpreted in the light nost favorable to sustaining the trial
court's ruling in favor of the state on a defendant’s notion to

suppress. Hodges v. State, 740 So. 2d 1204 (Fla. 4th DCA 1999),

citing Wasko v. State, 505 So. 2d 1314, 1316 (Fla. 1987). A

trial court’s ruling should not be disturbed on appeal absent an

abuse of discretion. Hami lton v. State, 703 So. 2d 1038, 1044

(Fla. 1997), cert. denied, 524 U S. 956 (1998).

In the instant case, the trial court indicated that it
listened to all of the testinony and reviewed the records
regarding Razor’'s training, certification and experience and
made a credibility determnation in finding the officers
testi mony was believable and the docunentation to be sufficient
in establishing Razor was a properly trained, certified and
reliable narcotics detection dog, while also rejecting the
testimony of defense expert Dan Craig. However, the Second
District failed to give deference to the trial court’s
assessnment of credibility even though the trial court is in the
best position to make such a deterni nation. The Second
District, by essentially reweighing the evidence, invaded the
province of the trial court, as trier of fact, when the record
shows the trial court did not abuse its discretion in denying

Respondent’s notion to suppress. Furt hernmore, the Second

16



District has created a new standard for the qualifications which
must be met by the State in proving a narcotics detection dog is
properly trained, certified and reliable. This new standard,
which is now arguably applicable to |aw enforcenent agencies
t hroughout the State of Florida, inmproperly places enphasis on
the amount of false alerts of the dog in the field, when such
“false alerts” <cannot be calculated except in controlled
envi ronnments such as certification and training sessions. The
court further failed to consider how a newy trained and
certified narcotics detection dog, that does not yet have a
“track record” of his performance in the field, can be
considered reliable when the court requires that enphasis be
pl aced on the dog’s performance history.

The Second District’s opinion in Mitheson recogni zed the
ol factory superiority of canines but is msled in its reasoning
that this can also be a weakness as a narcotics detection dog
may al ert to residual odors of drugs that are no | onger present.
Def ense witness, Dr. Craig testified that based on Razor’'s field
activity reports he had a false alert rate which he opined was
too high, however the State showed this was grossly inaccurate
as Razor’s accuracy in the field was approxi mately 96% assum ng
the two instances in which he alerted and no drugs were found

were actually false alerts. (V.IV: T.125-126). Dr. Craig

17



adm tted that wi thout knowi ng the dissipation rate of the drugs
that were in the vehicle, if there were any, he could not
det erm ne whet her a response was actually a false alert. (V.V:
T.171-172). Therefore, Dr. Craig’'s testinmony regardi ng Razor’s
accuracy in the field was merely inproper conjecture and the
trial court properly gave no weight to it.

A trained and certified narcotics dog is not unreliable
because he has alerted to an area or vehicle where no drugs were
found. As testified to by Sergeant Oive, and w dely recogni zed
by ot her organizations and courts, is the fact that dogs are not
trained to detect the presence of narcotics but rather their
odor . Therefore, an alert does not necessarily signal the
presence of large amounts of a narcotics, but could sinply
indicate a prior exposure to that narcotic. Even defense expert
Dr. Craig testified that he knows of no organization in the
country that certifies a dog on residual odors, not even the
mlitary. This is because, as Dr. Craig stated, everything is
specul ati on wi t hout neasurenment. A dog is not necessarily w ong
or falsely alerting just because narcotics are not found or are
no |onger present in the area in which he has detected a
resi dual odor.

It is possible that a drug delivery or buy was just made

and the drugs were recently renmoved, thus the dog is not
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incorrect as he is detecting and alerting to the residual odor
of narcotics. As such, no one, not even Dr. Craig, can
determ ne or accurately testify that a dog has falsely alerted
by looking at the dog’'s field activity records because the
vehicle or area the dog alerted to was never tested or neasured
to see if drugs had been there. Such a neasurenent is
i npossi bl e without knowi ng t he di ssipation rates of a particul ar
drug, the climate condition as well as other factors. Sergeant
Oive testified that it cannot be determ ned whether a dog has
had any false alerts in the street. (V.IV: T.71). Not even the
Custons Service can determine if their dog has falsely alerted
in the field. Only in certification and often times in
training, when the conditions are conpletely controlled can a
false alert be determned with any accuracy. As such, Dr

Craig’'s testinony regarding Razor’'s false alert rate in the
field, is not deserving of any weight and is conpletely
erroneous as he was only specul ating on Razor’s activity reports
wi t hout any basis. A “false alert” can only be verified in
a controlled environnent when a drug dog positively and
obj ectively indicates to the presence of the odor of drugs which
| aw enforcenent knows are not present in that area to a
reasonabl e degree of scientific certainty. As such, the false

al ert hypothesis should be applied only to controll ed settings.
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In its opinion, the Second District properly stated that,
“Littl e doubt exists that dogs have the ability to detect the
smal |l est traces of odors and to perceive those scents nmuch
better than human beings. Matheson, 870 So. 2d at 13.

The State submts that controlled testing of the dog is the
functi onal equivalent to calibration and testing of a
br eat hal yser used by |aw enforcenent. The Second District’s
decision is the reverse equivalent of throwing out a

br eat hal yser result because a police officer testified that he

did not smell intoxicants on the defendant, even though the
def endant tested well over the legal |imt on a properly
calibrated and tested machine. |In State v. Siluk, 567 So. 2d

26, (Fla. 5th DCA 1990), a narcotics detection dog at the
Orlando airport failed to detect the presence of drugs in a
suspect’s suitcase, although a drug dog in Texas had earlier
alerted to the suitcase and this know edge was conveyed to the
Ol ando authorities. After the suspect refused to consent to a
search of his |luggage, the police seized the bag and obtai ned a
search warrant, which then revealed 1,784 grans of marijuana.
Id. The court held that the dog’'s failure to alert did not
neutralize the probable cause where the Ol ando officers could
have properly assumed that the information concerning the

earlier alert in Texas was “truthful and reliable.” 1d. at 28.
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In McKay v. State, 814 A 2d 592 (Md. App. 2002), the court also

concluded that the failure of a drug dog to detect the presence
of illegal drugs in a vehicle did not negate probable cause to
search the car

Additionally, Dr. Craig’'s testinony that Razor was not
properly trained is erroneous as he also testified that he was
unaware how many tinmes a nonth Razor was trained. Here, Razor
even nmet the qualifications demanded of a Custom s Service
narcotic detection dog in that he never falsely alerted during
training or certification. Therefore, the “track record” of the
dog in the field, which the Second District places so much
enphasis on in determning whether a dog is reliable, has no
probative value. While the Second District relied heavily on
defense expert Dan Craig's testinmony in its opinion, it is
inportant to note that the trial court expressly rejected Dr.
Craig s testinmony by finding:

but | don’t have any doubt that this
dog was conpetent, was reliable, was trained

and could -- could alert to, and obviously
did alert to, since you stipulated to that
fact, nmethanphetamine . . . This dog alerted
to that drug.

So I'm going to reject Dr. Craig’'s
opi nion for the record, because | frankly,
t hi nk hi s expectations are for
perfectionists; and we don’t live in that

ki nd of worl d. Now t he nmotion’s deni ed

(V.V: T.225-227). It is undisputed that it is the prerogative
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of the trial judge, as the fact finder in a hearing on a notion
to suppress, to assess the credibility of the witnesses and the

wei ght given to their testinony. State v. Moore, 791 So. 2d

1246 (Fla. 1st DCA 2001); Nelson v. State, 850 So. 2d 514 (Fl a.

2003). Because the trial court’s findings are supported by the
record, the Second District was not at liberty to disturb them
The trial court was not the first court to have found Dr. Dan

Craig’s testinony not to be credible. In $217,590.00 U.S.

Currency v. State, 54 S.W 3d 918 (Tex. App. 2001), the court

heard testinony from Dr. Craig as an expert wtness on the
standards required for a narcotics detection dog to be properly
trained; Dr. Craig testified that the nethods used by the dog
handler to maintain “Nenp’s” proficiency were insufficient to
elimnate false alerts and, they could have trained the dog to
al ert based not on the presence of narcotics, but rather on the
presence of the handler and DPS trooper involved in the stop.
Dr. Craig also stated his belief that the record-nai ntenance
of the dog-handl er was i nadequate. 1d. at 922. The dog-handl er
testified that Nenp was trained to alert to the odor of
narcotics and he did not record every search involving Neno.
Ild. at 922. He also stated that because narcotics can | eave a
resi due which is detectable only by a dog’'s sense of snell, the

alerts where Neno did not find drugs were not necessarily
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erroneous. ld. at 922. The trial court found the search was
conducted by a properly trained dog and handl er, despite the
testimony of Dr. Craig and the appellate court did not disturb
this finding. [1d. at 922.

DOCUMENTATI ON I N THE RECORD ON APPEAL ESTABLI SHI NG RAZOR
AS A PROPERLY TRAI NED NARCOTI CS DETECTI ON DOG

A review of the entire record relied on by the trial court
shows the extensive and overwhel m ng docunentation of Razor’s
certification, training and performance in the field, which the
trial court considered in finding that Razor was a reliable,
properly trained and certified narcotics dog. The record rebuts
this Court’s conclusion that the State did not present any
evidence of Razor’'s track record and refutes this Court’s
statenent that the Hillsborough County Sheriff’'s Ofice (HCSO
did not maintain records of Razor’s performance. The Sheriff’s
O fice kept detailed and specific records of Razor’s training
and field incident reports consisting of over 178 docunments in
the record on appeal. (V.11: R 168-346). It is critical to
exam ne the instant record in its entirety as it is the | ack of
docunentation that was partly the basis for this court’s
reversal of the trial court’s ruling.

Inits opinion, the Second District concluded that the State
did not present any evidence of Razor’s track record and that
the Hillsborough County Sheriff’'s O fice maintained no records
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of Razor’s performance, and that his handl er had not kept track.
However, contained in the record are Razor’s Canine Training
Records dated from Novenber 6, 1997, through October 11, 1999,
in which over 40 pages, beginning with Razor’'s first day of
training, detail over 241 exercises including controlled hides
of narcotics that Razor properly alerted to at various |l ocations
fromtraining facilities, airports, inmpound |lots, warehouses,
school s, and various other |ocations. These records set forth
the types of drugs such as cocai ne, heroin, marijuana, cocaine
powder, crack cocaine, and methanphetam ne in varying anounts
that were hidden in a wide array of objects from tool chests,
golf carts, riding Iawm nmowers, |ockers, desk drawers, fences,
| uggage, in addition to at |east 56 different vehicles and/or
their conpartnents.

In addition, approximtely 25 blank vehicles and several
bl ank obj ects were al so used during these training exercises to
ensure that Razor was not falsely alerting. Sergeant O ive
testified that the Hillsborough County Sheriff’'s Office does
conduct controll ed negative testing using blank vehicles that
did not contain narcotics, and where the handler did not know
there were no drugs until after the testing, and that they had
conducted such training with Razor. Therefore, Dr. Craig' s

testinmony that Razor was not subject to controlled negative
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testing, in which all objects or |ocations have no drugs, is
conpl etely unsupported by the record as Razor was exposed to
multiple situations in training where the vehicle or object did
not contain any narcotics. Addi tionally, Razor successfully
conpleted all of the 241 hides or exercises during this twenty-
two nonth period without a single false alert. He trained on
amounts of narcotics equaling less than 1 gramon 11 occasions
and less than two granms on four exercises. Dr. Craig was
incorrect in stating that Razor was not tested on small anounts
of drugs. However, this was a factual issue resolved by the
trial court.

The Second District alsorelied on Dr. Craig’ s testinony that
Razor was not exposed to extinction training in which dogs are
di scouraged from alerting to conmon itenms that are associ ated
with drugs such as plastic baggies used for packaging or to
novel odors. This factual dispute was al so decided by the tri al
court in Razor’s favor and i s supported by the record. Sergeant
Oive specifically testified in deposition that they refer to
t hese odors as “maski ng odors” and put them out with the drugs
and other tinmes separate fromthe drugs to ensure the dog i s not
alerting on such odors. He testified that they use things such
as cologne, fabric sheets, pepper, onions, coffee and other

items that are used by smugglers who attenpt to disguise the
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scent of the drug. Sergeant O ive specifically testified that,
“We' Il put like a little bag, sandw ch baggies, in the | ocker
when we're testing to make sure the dog is not alerting just to
pl astic and that sort of thing. G oves, like you're talking
about .”

Deputy Christopher Grecco was Razor’s handler during all of
t hese hides and an instructor was always present to supervise
and help train. Additionally, Deputy Gecco’ s supervisor,
Sergeant O ive, reviewed and signed off on every one of Razor’s
training records. As part of HCSO s standard operating
procedure with all canines, Razor also conpleted 480 hours of
basic canine training before being deployed for official |aw
enf orcenent use. Prior to official assignnment and use of K-9
teans, Razor had to denonstrate a proficiency in obedience
agility, search, attack, and training.

The Second District, in its opinion, stated that the
testimony only disclosed that Razor and his handler had
undergone just one initial thirty-day training course and one
week-1ong recertification course. The court was correct in that
the testinmony itself does not paint a conplete picture of Razor
and his handl er’s conprehensive and in-depth training and field
experience, but the records do conplete the picture and

substantiate the trial court’s findings. The trial court
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considered the volum nous records of Razor’s training which
denonstrate the extensive training Razor and his handler
conpleted as it shows that Razor conpleted a 480 hour training
course before he conpleted the 30-day, 100 hour-long K9
Narcotics Detection <course wth Deputy Grecco. Razor
continuously trained with his handler over a twenty-two nonth
period in which he successfully conpleted 241 training
exercises, including controlled hides, and never falsely
alerted. These training exercises were always conducted with
the supervision or an instructor and then revi ewed by Sergeant
dive. Razor also mintained a “perfect score” on his
certification as he never falsely alerted.

Deputy Grecco scored a 95% on his Narcotics Detection Dog in
Service Course Test. (V.Ill1: R 396-398). Furthernore, Deputy
Grecco conpl eted patrol handler’s school and narcotics school,
attended a 30-day course for state certification standards, a
narcotics identification course, and attended several training
schools and semnars, including a drug certification trial
session with Razor. The records kept by the Hill sborough County
Sheriff's Ofice show that Deputy G ecco continually trained
with Razor on a frequent and consistent basis over a twenty-two
nmonth period prior to and after Appellant’s arrest. Ser geant

O ive, Razor’s trainer and instructor, has trained 17 narcotics
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dogs since 1985, conpleted a 160 hour course in 1985, conpl eted
a 240 hour course in 1995 dealing with narcotics dogs and a 320
hour course in 1995 relating to dogs which detect expl osives.
Sergeant O ive attended and supervi sed many of Razor’s training
sessions, as indicated in the record, and reviewed all of the
training records and field activity reports in order to keep
track of Razor’s performance. Therefore, the record rebuts this
Court’s concl usion that Razor and his handl er were not properly
trai ned and supports the trial court’s conclusion that Razor was
a properly trained and certified narcotics detection dog.

RAZOR S SUCCESSFUL “TRACK RECORD’ AND FI ELD ACTI VI TY REPORTS

Besi des consi dering Razor’s training records, the trial court
assessed Razor’'s performance in the field by reviewing the 131
pages of Canine Activity/Detection Reports contained in the
record and which are dated fromNovenmber 4, 1998, through August
31, 1999, which detail approximately 65 incidents in the field
where Razor was called to a scene to performa narcotics search.
(V.11: R 215-346). Appell ee my have been remss in not
previously asserting that these docunents are critical in as
much as they establish Razor’ s performance outside of a training
envi ronnent and show that he successfully conducted several
searches in diverse environnents. These reports are very

detailed and contain the date of the search, where on the
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vehi cl e Razor al erted, whether narcotics were found, and if so,
the type and anmount discovered by the officers. The State
submts that this evidence affirmatively rebuts the Second
District’s conclusion that these records were not kept and that
Razor’s record in the field was unknown. The trial court had
before it the aforenmentioned evidence of Razor’s successful
track record and performance in the field. Furt her nore,
everyone of these reports was reviewed by Sergeant O ive in case
remedi al training was indicated. Sergeant Oive testified that
Razor’s performance in the field indicated that there were no
problens and he did not require any training other than the
normal mai ntenance training to maintain the dog’ s performance
l evel .

These searches in the field showthat Razor alerted 15 ti nes.
On nine occasions drugs were found. On another four occasions
there was observable evidence of the presence of drugs. As
such, in 13 out of 15 alerts by Razor drugs were either found or
there was clear evidence that drugs had been present. The
remai ning two alerts are not false alerts as it is inpossibleto
determ ne false alerts in the field. However, even assum ng
they were false alerts, these are only two i nstances where drugs
were not detected after an alert in over 56 searches. Wi ch

gi ves Razor a 96% accuracy rate in the field.
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DOCUMENTATI ON I N THE RECORD ESTABLI SHI NG RAZOR
AS A PROPERLY CERTI FI ED DRUG DETECTI ON DOG

The Second District’s opinion does not portray an accurate or
conpl ete account of Razor’s reliability as a canine narcotics
dog as the court failed to consider Razor’s extensive training
records and field activity reports and has m sconstrued his
certification. Razor obtained certification from the United
St ates Police Cani ne Associ ation (USPCA) in June 1998, which was
current up and through the tinme that Appellant was arrested.
(V.11: R 166). In order to obtain this certification Razor had
to successfully alert on drugs hidden in several vehicles and
roons within a specified tinme period. This testing included
cars and roons that were “blank” or did not contain narcotics to
ensure he was not falsely alerting. Addi tionally, Razor was
tested three different tinmes on luggage in which four of the
five pieces of luggage were blank in the first test and ni neteen
out of twenty did not contain drugs in tests three and four.
Razor did not give one false alert and his scores for each test
ranged from91-99%giving hima total score of 96.67% (V.I111:
R. 360-368). This Court seens to take issue with the fact that
t he USPCA accepts a dog with a 70% proficiency, and the Custons
Service will only certify dogs with a “perfect record” neaning
no false alerts and no m ssed drugs.

However, the USPCA proficiency rating is not just false
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alerts but depends on many factors that are judged, including
the handl er, therefore a proficiency rating of 70% does not nean
that the dog is only accurate 70% of the tine. Furthernore, the
USPCA' s acceptance of a 70% proficiency is of no nonent in this
case as Razor achieved over a 96% proficiency rating and
obtained a “perfect record” by Custonmis standards in that he
never gave a false alert and never m ssed any drugs. (V.Il11:

R 360-368). See also United States v. Cantrall, 762 F. Supp

875, 882 (D. Kan. 1991)(finding dogs with an accuracy rate of
over 50% are sufficiently reliable). Even if a narcotics dog
di d not have 100% rate of accuracy, probable cause requires only
that there is a “fair probability” that the evidence of a crine
will be found. Additionally, the USPCA tested on severa

factors not just whether drugs were |ocated, therefore Razor
scored 100% accuracy in detecting drugs. Here, the standards
used for Razor’'s certification by the USPCA are set out in the
their General Rules on Narcotics Detection and are contained in
the record on appeal. (V.11: R 163-165).1 Besi des being
certified with the USPCA, Razor al so received certification from

the North Anerican Police Work Dog Associ ati on on February 18,

1At hough Dr. Craig testified that the USPCA, was in his
opi ni on, i nadequate. He also said he has never reviewed a
national or |ocal organization that has net his standards,
including what the mlitary is using now. (V.V: T.165-166).
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2000, for the detection of marijuana, cocaine, heroine and
met hanphet am ne. (V.111: R 359). Al t hough Razor was not
certified to alert to nethanphetamne prior to Appellant’s
arrest, he extensively trained to detect and alert to this
substance and did so reliably as he never falsely alerted during
training or in the field.

In addition to this docunentation, Deputy Grecco testified
that the Sheriff’'s Office maintains records which show how often
a dog, including Razor, positively responds while he’'s in the
field as they keep activity sheets everyday which are total ed
mont hly and which show where on a vehicle the dog alerted.
(V.1: R 56). He also testified that Razor was certified on
| arge quantities of narcotics down to .1 gram and has found a
rock of methanphetamne that was .1 gramor less. (V.l: R 58-
59). Deputy Grecco stated that the Hillsborough County
Sheriff's Ofice also keeps records of the vehicles searched
when there was no finding of drugs by the dog as this
information is recorded in the daily activity report. (V. I:
R 61).

The public has a conpelling interest in identifying by
all Iawful means those who traffic inillicit drugs for personal
profit and it is undisputed that a properly trained canine is

highly reliable as a detection tool for |aw enforcenent. “Just
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as no police officer need close his eyes to contraband in plain
view, no police officer armed with a sniff dog need ignore the

ol factory essence of illegality.” Bainv. State, 839 So. 2d 739

(Fla. 4th DCA 2003), quoting Cardwell v. State, 482 So. 2d 512

(Fla. 1st DCA 1986). The court’s opinion in Matheson suggests
that an officer who knows only that his dog is trained and
certified, and who has no other information only has a nere
suspicion of crimnal activity which cannot justify a search.
However, because the Second District appears to have failed to
consi der the volum nous docunments in the record and testinony
whi ch prove Razor was properly trained, certified and reli abl e,
the court has only nuddied the waters on what establishes a
reliable narcotics detection dog.

The State submts that the Second District’s opinion seens
to abrogate the value a narcotics dog is to the citizens it
serves because it can not “be calibrated to achi eve nechanically
consistent results.” The court relied on the factors set out in

State v. Foster, 390 So. 2d 469 (Fla. 3d DCA 1980), in

determ ning whether a dog is sufficiently reliable to furnish
probably cause and pl aces great enphasis on whether a dog has a
high false alert rate even though such a rate is inpossible to
determine in the field.

Recently in State v. Nguyen, 811 N. E.2d 1180 (Ohio Ct. App.
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2004), the appellate court of Ohio determ ned that a drug dog’s
training and certification in the detection of narcotics were
all that were necessary in establishing he dog's reliability,
for the purposes of determ ning whether a police officer had
probabl e cause to search a defendant’s vehicle based solely on
the dog’s positive alert to the vehicle. The court found that
the narcotics detection dog’'s real world records, or “track
record” as the Second District in Matheson referred to the dog’s
experience in the field, were not material to the finding of
probabl e cause and were not even discoverable by the defense.
Id. The Ohio court declined to accept the Second District’s
opinion in Matheson that the track record of the dog, with an
enphasis on the dog’s performance history or anmpunt of false
alerts, nust be known in order to conclude that an alert by the
dog is sufficiently reliable to furnish probable cause to

search. 1d. See also, State v. Kazazi, 2004 W 1765404 (Chio

Ct. App. 2004)(court held that once the trooper performed the
“wal k around” with her dog and the dog al erted, probable cause
exi sted to search the vehicle' s trunk). The Second District
reasoned that, “G ven the ‘| anguage barrier’ between humans and
canines — thus, for exanple, preventing the officer from
gquestioning the dog further for corroborative details, as he

m ght a human informant —- the nost telling indicator of what
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the dog’s behavior neans is the dog’s past performance in the
field.” Mtheson, 870 So. 2d at 15.

In State v. Carlson, 657 N.E. 2d 591 (Ghio Ct. App. 1995),

the court hel d:

Appel lant’s argument with respect to the
probl em of a dog detecting only the residual
odors as opposed to the drugs thenselves
m sconstrues the probabl e cause requirenment.
Absol ute certainty is not required by the
Fourth Amendnent. What is required is a
reasonabl e belief that a crime has been or
is being commtted.

ld. at 600 (quoting United States v. Johnson, 660 F.2d 21, 22-23

(2d Cir. 1981).

The Second District’s opinion that a narcotics detection
dog is not sufficiently trained and reliable if the nunber of
false alerts in the field is high, is not |ogical. As many
Federal and State courts have recogni zed, and as the testinony
at the trial court showed, a drug dog is trained to detect
“residual odors” nmeaning that a properly trained narcotics
detection dog can snell or detect the scent of drugs that were
recently present even though the drugs are no | onger physically
present in the vehicle and cannot be collected by the officers

at the time of the alert. Nguyen, supra. “Federal courts tend

to follow the national trend, which states that a drug dog’ s
training and certification records can be used to uphold a
finding of probable cause to search and can be used to show
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reliability, if required, but that canine reliability does not
al ways need to be shown by real world records.” Nguyen, at

1188. Additionally, the Eleventh Circuit in United States v.

Sentovich, 677 F.2d 834 (11th Cir. 1982), found that a show ng

that a narcotics detection dog is trained satisfies the
requi renent that drug dogs need to be reliable.?

Also, in Maryland v. Cabral, 2004 W. 1696069, the Maryl and

Court of Special Appeals held that the notions court erred in
ruling that the alert by a trained and certified drug dog did
not provide probable cause to search the defendant’s vehicle.
The court concl uded:

When a canine has been certified in
contraband detection, it is not within the
magi strate’s responsibility or training to
re-analyze the statistical record for each
cani ne whose sniff is presented as support
for the issuance of a search and seizure
warrant, how the canine signals to its

2See _also, United States v. Place, 462 U S. 696, 707
(1983) (General ly, a canine inspection by a properly trained dog
and handler is one of the npbst accurate methods of detecting
conceal ed contraband itens); Florida v. Royer, 460 U S. 491
(1983) (A positive reaction by a properly trained drug dog con-
stitutes probable cause to search); United States v. Daniel, 962
F.2d 146 (5th Cir. 1993)(rejecting argunent that an affidavit
must show how reliabl e a drug-detecting dog has been in the past
in order to establish probable cause); United States v. Qutl aw,
319 F.3d 701 (5th Cir. 2003); United States v. Alvarado, 936
F.2d 573 (6th Cir. 1991)(the dog s accuracy rate, and therefore
its reliability, was considered by the court in the context of
a controlled test setting); United States v. Sundby, 186 F.3d
873 (8th Cir. 1999), United States v. Gonzal ez- Acosta, 989 F. 2d
384 (10th Cir. 1993); United States v. Banks, 3 F.3d 399 (11th
Cir. 1993).
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ld. at 13.
Addi t
(wd.  App.

handl er or how long is appropriate for a
response to be made. As in the [Emory v.

State, 101 Md. App. 585 (1994)] and [United
States v. Meyer, 536 F.2d 963 (1st Cir.
1976)] discussion supra, a magistrate nust
be able to defer generally to the skill of a
trai ned handler and the certifying agency
unl ess there is a clear exanple of abuse

lonally, in Eitzgerald v. State, 837 A 2d 989,

2003), the court, in a footnote, stated:

If it had been necessary for us to
exam ne the nerits of Alex's "track record"
as it was developed at the suppression
heari ng, several interesting questions would
have arisen. In the caselaw generally, a
dog's "track record" is established at the
training acadeny at the time of the dog's
initial certification or at subsequent
recertifications. The circunstances of each
"alert" are known to and controlled by the
trai ner. Successes and failures are easy to
measure.

s it simlarly possible, however, to
measure the "track record” on the job? Is
t he absence of drugs in the place searched,
for instance, to be counted as a "failure"
if the search follows the dog's "alert" by
days or even by weeks and the possibility
exi sts that the drugs were once present but
have been renoved? WII corroborative
evidence that drugs were earlier present
transform a "failure" into a "success?" Is
t he absence of such corroboration
di spositive of the fact that a "failure"
occurred? Apparently, the Westm nster Kennel
Cl ub Rule Book has yet to be witten as to
how investigative batting averages are
conpiled. This would seem to mke it a
particularly inappropriate subject for a
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judge's ex parte review of a warrant
application.

Anot her curiosity in the caselawis the
| ofty batting average that seens to be taken
for granted as a relevancy requirenment. An
"alert" for drugs by a dog with a 95%
accuracy record would seem at first gl ance,
to be sufficient at trial to establish a
defendant's guilt for possession beyond a
reasonabl e doubt , even wi t hout a
confirmatory followup search. I's It
illogical to suggest that a dog's likelihood
of being accurate should correspond to the
burden of persuasion at issue? I|If probable
cause, for instance, could be quantified as
a 35% |ikelihood that drugs were present,
would not an "alert" by a dog that was
accurate 35% of the tine ipso facto satisfy
that degree of |ikelihood? There are sone
very interesting questions, but they are not
before us in this case.

In Vetter v. State, 395 So. 2d 1199 (Fla. 3d DCA 1981),

drug dog, Ringo, was characterized in the affidavit for search

warrant as “trained.” The court, inrelying on United States v.

Meyer, 536 F.2d 963 (1st Cir. 1976); United States v. Painter,

480 F. Supp 282 (WD. M. 1979); Brisoe v. State, 388 A 2d 153

(Ct. Spec. App. 1978); United States v. Klein, 626 F.2d 22 (7th

Cir. 1980), held that the representation that a narcotics
det ecti on dog was properly trained, conferred probabl e cause for

i ssuance of a search warrant. But see, State v. Foster, 390 So.

2d 469 (Fla. 3d DCA 1980), in which the court held that the
“track record” of the dog up until the search (enphasis pl aced

on the ampunt of false alerts or mistakes the dog has
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furnished), should be <considered in assessing the dog's
reliability.

The State respectfully submts that due to the Second
District’s msapplication of the term “false alerts” and its
conflict with the | anguage set forth in Vetter that gui dance on
this issue fromthis Court is greatly needed. Furthernore, the
State respectfully requests that this Court followthe majority
view of Federal and state courts that an alert by a properly
trained and certified narcotics detection dog to a suspect’s
vehicle, is sufficient to establish probable cause to search the
vehicle, and that a dog’'s “track record” or performance in the
field has no probative value in the determ nati on of whether the

dog is reliable.
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CONCLUSI ON

Petitioner respectfully requests that the Second District
Court’s opinion be reversed and Respondent’s convictions and
sentences be reinstated.
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