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PRELI M NARY STATEMENT

The Appellant was the defendant in the court bel ow The
Appel lee, the State of Florida, was the prosecution. In this
brief, the parties will be referred to as they appear before this
Court. The synbol “ROA” will be used to designate the record on
this appeal, volumes 1 through 11. The synbol “PCT” will be used
to designate the postconviction transcript of the final hearing on
claims | through 1V, volunmes 1 through 6. The synbol "R wll be
used to designate the original record of the trial and direct
appeal . The synbol “SR’ will be used to designate the origina
suppl emental record of the trial and direct appeal. Al enphasis

has been supplied unless the contrary is indicated.



STATEMENT OF THE CASE

The judgnment of conviction under attack was rendered by the
Seventeenth Judicial Crcuit in and for Broward County, Florida,
the Honorable Howard M Zeidwig presiding as GCircuit Judge
t hroughout the guilt phase, penalty phase and sentenci ng hearing.
The date that the judgnent of conviction and inposition of the
death sentence were rendered in the trial court was Novenber 17,
1993 [R 3771-3781].

The length of the sentence inposed on count | (first degree
murder) is a death sentence [R 3771-3773] and the length of the
sentence inposed on count Il (arnmed burglary) is a habitual felony
offender life sentence inposed consecutive to the sentence in
count | [R 3774-3776].

The appel |l ant, ROBERT CONSALVO, is currently a state prisoner
incarcerated at Union Correctional Institution in Union County,
Fl ori da. He is in the custody of Hon. James V. Croshy, Jr.,
Secretary, Florida Departnment of Corrections. Hi s prison nunber
is 941687.

On Cctober 23, 1991, the appellant was indicted by a Broward
County, Florida Gand Jury and charged with felony crines in count
I "Murder One" and in count Il  "Armed Burglary" [R 3343].

The offenses occurred sonetinme between Septenber 27, 1991,
and Cctober 3, 1991, in Coconut Creek, Broward County, Florida [R
3343]. On Cctober 29, 1991, the appellant entered a plea of not
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guilty to all counts of the Indictnment [SR 3].

Trial of the appellant was by jury. The guilt phase of said
trial comenced on January 19, 1993, and the jury returned a
verdict of guilt on both counts I and Il on February 11, 1993 [R
2719-2720] .

The penalty phase conmmenced on March 19, 1993, and the jury
returned its recomrendati on of the death penalty (by majority vote
of eleven to one) on March 25, 1993 [R 3708, 3117].

The trial court held the sentencing hearing on Novenber 17,
1993 [R 3263-3318] and, follow ng the recomendation of the jury,
the trial court entered a witten sentencing order [R 3751-3768],
judgment [R 3769-3780] and disposition [R 3781] on Novenber 17,
1993.

The appellant did not testify at the guilt phase of the trial
nor did he testify at the penalty phase of the trial. Likew se,
he did not testify (or make any statenent) at any pre-trial
hearing, post trial hearing or sentencing hearing.

The appellant appealed from the judgnments of conviction.
After the tinely filing of a notice of appeal on Novenmber 22, 1993
[R 3782-3783], there was a direct appeal of the judgnents and
sentences to the Suprene Court of Florida in Case No. 82,780. The
appeal was denied and the appellant's judgnments and sentences were
affirmed on Cctober 3, 1996. See Consalvo v. State, 697 So.2d 805
(Fla. 1996). Rehearing was denied on July 17, 1997, and on

COct ober 16, 1997. The nmndate, anended nandate and second anended
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mandate were all issued on Novenber 17, 1997.

The appellant then filed a tinely petition for wit of
certiorari in the Suprenme Court of the United States (Case No. 97-
8148) which was denied on May 4, 1998. The direct appeal, the
petition for wit of certiorari, and the second anended notion for
postconviction and/or collateral relief constitute all of the
post conviction proceedings filed on behalf of the appellant to
dat e. This is the first and only claim filed on behalf of the
appel l ant pursuant to Rules 3.850 and 3.851, Florida Rules of
Crim nal Procedure, in this court.

The appellant's present court appointed counsel is Ilra W
Still, 111, Esq. who was appointed on July 27, 1998. The
appel l ant was represented at trial by Jeffrey dass, Esq. (special
public defender). He was represented on direct appeal to the
Supreme Court of Florida and in the Suprene Court of the United
States by the Hon. Richard L. Jorandby, Public Defender, Fifteenth
Judicial Circuit of Florida, and nenbers of his staff including
Jeffrey L. Anderson, Esq. No other attorneys have represented the

def endant throughout these proceedi ngs.



STATEMENT OF THE FACTS

The trial court determned at the Huff hearing held on
Decenmber 10, 2001, [PCT vol. 5, pp. 518-577] that appellant’s
claims I, Il, 11l and IV [ROA vol. 5, pp. 772-784] in the second
amended notion for postconviction relief [ROA vol. 5, pp. 765-
806], needed to be tried to the court in a final evidentiary
hearing [PCT vol. 5, p. 519]. These clainms involved the
recantation of two of the State’s wtnesses, Mirk DaCosta and
Wl liam Pal ner. Both were inmates of the Broward County Jail in
QOct ober 1991  just followwng the appellant’s arrest and
i ncarceration. These two jail wtnesses sought the favor of the
State by comng forward to testify that the appellant had
di scussed his case with them while they were all together in the
cell. Both of these nen testified under oath to the police
[ Defense Exhibits #1 and #8 at evidentiary hearing], and to the
Grand Jury [Defense Exhibit #2 and State’'s Exhibit #3 at
evidentiary hearing], and Palner testified in a pretrial discovery
deposition during the original trial proceeding [Defense Exhibit
#11 at evidentiary hearing].

One witness, WIlliam Palner, actually testified at trial [R
vol . 15, pp. 2373-2426]. Hi s carefully and cleverly constructed
one- paragraph of testinony [R vol. 15, p. 2376] purported to
descri be how and why the appellant had nurdered the victim was

repeated |loud and often during the trial process by the State.
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It was discussed in the State’s opening statenent [R vol. 7, p.
1072], brought out through Palner’s trial testinony [R vol. 15, p.
2376] and repeated again in the State’'s closing argunent [R vol
16, pp. 2545; and 2642-2647]. It was again repeated in State’s
argunent for the death penalty [R vol. 19, pp. 3091-3093]. This
one- paragraph of Palmer was cited by the trial court in its
sentenci ng order [R vol. 20, pp. 3274-3277]. It was also cited by
the Florida Suprenme Court in its witten opinion on the direct
appeal [Consal vo, 697 So. 2d 805, 819].

Wthout Palmer’s rendition there would have been no picture
painted of the portrayal of the nurder and no neans for tria
court to apply the “avoid arrest aggravator.” In fact, there
woul d be no other evidence that put the appellant at the crine
scene at the tine of the nurder. This evidence was not only
pivotal but it was crucial for the State to win a conviction and
the death sentence of M. Consal vo.

Only one inmate, WIlliam Pal ner, actually testified at trial.
However, the role played behind the scenes by the other inmate,
Mark DaCosta, in briefing M. Palmer was of ultinmte value for the
State. Pal rer was facing an habitual offender sentence [Defense
Exhibit #9 at evidentiary hearing] for up to twenty-years [Defense
Exhi bit #10 at evidentiary hearing]. Based upon his testinony at
trial in the case, the |lead detectives went to his court [Defense
Exhibit #10 at evidentiary hearing] and were able to convince

Judge Eade to reduce Palner’s sentence to probation [Defense
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Exhibit #9 and #10 at evidentiary hearing] and he wal ked out of
jail free on probation.

Years later Palner recanted his testinony by affidavit
[ Def ense Exhibit #12 at evidentiary hearing]. He stated that he
had knowingly lied in his trial testinony “due to the fact that he
was facing a lengthy prison term and wished to mtigate his
sentence.” [Defense Exhibit #12, paragraph 13 at evidentiary
heari ng] . Pal ner stated that “the testinony he gave in February
1993 was derived from information orally given him by another
inmate, Mark DaCosta” |[Defense Exhibit #12, paragraph 14 at
evidentiary hearing].

Followup with Mark DaCosta in another Florida State Prison
facility led to his own recantation affidavit [Defense Exhibit #7
at evidentiary hearing] and unraveling the clandestine plot of the
State to manufacture testinony to convict and aggravate the
sentence to death [PCT vol. 1, pp. 35-37; 40-45; 47-49; 50-51].

When appellant brought forth the recantation evidence of
these two jail snitch witnesses, everyone was aware that they had
no credibility as that termof art is normally understood by trial
| awyers. They were both convicted of nultiple and nunerous
serious felonies. DaCosta had a lifetinme of nmental health and
psychiatric problens [PCT vol. 1, pp. 182-187]. So did Pal ner
[PCT vol. 3, p. 393]. They were both lifetinme drug addicts.
They had spent nost of their lives I ncar cer at ed and

institutionalized. Palnmer admts that he is an open and notorious
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admtted liar [PCT wvol. 3, pp.427-429] who had submitted
recantation affidavits testifying that hey had lied in their prior
testinmonies in this case. There was nothing credible or reliable
(in the traditional sense) about these two unsavory characters.

Yet, the State had used themfor trial. The State presented them
via the testinmony of WIliam Palnmer at trial and due in [|argest

part to his short and succinct one-paragraph trial testinony [R
vol . 15, p. 2376], the appellant was convicted, sentenced to death
and has been on death row for over ten years.

Recanting jail snitch wtnesses begin the postconviction
process as “not credible” and “unreliable” and “unworthy of
belief” by traditional evidentiary standards. The trial court in
its final order denying postconviction relief (entitled “Order on
Amended Motion for Post-conviction Relief”) [ROA vol.11, pp. 1991-
2010] found that both Palmer and DaCosta were not credible
wi tnesses and rejected their entire testinonies. Then the trial
court ruled that the appellant failed to prove its cl ains.

A review of the testinonies of these witnesses at the fina

evidentiary hearing foll ows.

A. DaCosta's fal se testinony:
Mark DaCosta testified at the final hearing that he had |ied
on his statenent given to BSO Detectives, Thomas G| and Frank

Ilarraza, on Cctober 10, 1991, [PCT vol. 1, pp. 37-39]. DaCosta
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stated under oath that Robert Consalvo had confessed that he had
committed the nmurder while they were cell mates in 6C-1 of the
Broward County Jail. This statenment was entered into evidence as
defense Exhibit #1 at the final hearing and as an attachnment to
this witness' recantation affidavit dated October 26, 2000, that
was entered into evidence as Exhibit #7 at the final hearing [PCT
vol. 1, pp. 83-85].

In fact, DaCosta testified at the evidentiary hearing that
Robert Consal vo never tal ked about his case or any such details at
all [PCT vol. 1, p. 52]. Mar k DaCosta actually received those
details from other sources. In conjunction wth his own
conf abul ati on, DaCosta testified at his police statenent [Defense
Exhibit #1 at evidentiary hearing] as if he had received that
information directly from Robert Consal vo during their discussions
in the jail [PCT vol. 1, p. 52, |. 18 through p. 59, |. 2]. That
was a lie. At the final hearing, DaCosta testified that Robert
Consal vo never told him anything about his case at all [PCT vol
1, p. 53, |I. 1-22]. Specifically, Consalvo never told himthat he
had gone into the victims apartnent, startled her, she screaned,
grabbed the phone to call police and he stuck or stabbed her to
death [PCT vol. 1, p. 77, |. 6-25]. DaCosta explained this was
all made up in order to achieve substantial assistance from the
State.

Mark DaCosta and Robert Consal vo were not housed in the sane

pod at the jail by happenstance. Assistant State Attorney, Brian
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Cavanagh had Consal vo transferred in to DaCosta's pod [ PCT vol. 1,
p. 50-51] following a neeting at the State Attorney's office when
certain crinme scene details were provided to DaCosta. Accor di ng
to DaCosta, the plan was that he was to find a couple other guys
in the cell who wanted to help so that the ultimate trial wtness
woul d not have directly spoken to anyone fromthe State Attorney's
Ofice. DaCosta then taught the material to WIIliam Pal mer who
becane the State's key witness at trial.

On Cctober 22, 1991, Mark DaCosta was subpoenaed by ASA Brian
Cavanagh to testify at the grand jury proceedings on Robert
Consalvo's Indictnment [PCT vol. 1, p. 59]. That subpoena was
entered into evidence as [Defense Exhibit #2 at evidentiary
heari ng]. DaCosta did in fact testify at the grand jury in the
afternoon on Cctober 23, 1991. The Grand Jury testinony has been
conveniently lost by the State Attorney's Ofice and was never
been provided to the defense as ordered by the Court in its
finding that the defense was entitled to it. The State has
| ocated the deceased court reporter's notes from January 1992
onward but the records of COctober 1991 have nysteriously
di sappeared and have never been provided.

Mar k DaCosta also testified at the final hearing that he |ied
in his grand jury testinony, on Cctober 23, 1991, [PCT vol. 1, pp.
37-39] by testifying under oath as to certain facts that had been
directly related to him by Robert Consalvo while they were cell

mates in 6-C-1 of the Broward County Jail. This grand jury
14



testinmony was consistent with the prior police statenment DaCosta
had provided to the BSO detectives at the jail [PCT vol. 1, p. 62
l. 1 to p. 63, I. 2]. The defense was precluded from exam ning
this witness on the details of his prior Gand Jury testinony as
the transcript of those Grand Jury proceedings is not avail able.

It should be noted that DaCosta was not l|listed or called to
testify by the State at trial. The State al so had Pal ner who had
not been speaking directly to the Assistant State' s Attorney.
Hence the defense did not conduct a pretrial discovery deposition
of DaCosta [PCT vol. 1, p. 66, |I. 9-15] who was not listed as a
State witness for trial. The State had w tness Pal mer who had,

apparently, been instructed in the factual details by DaCost a.

B. DaCosta's notivation for providing fal se testinony:

DaCosta was only too happy to have net with ASA Brian
Cavanagh and to be able to have the opportunity to provide "jai
snitch" assistance in this or any other case that would help him
to dimnish his owm heavy pending crimnal jeopardy [PCT vol. 1,
pp. 45-46]. DaCosta was being held in the Broward County Jail on
five counts of an Information that was filed Septenber 23, 1991.
This Information was entered into evidence as part of conposite
defense Exhibit #3 [PCT vol. 1, p. 67] at the final hearing.

The prosecutor in DaCosta's case, ASA Janes Tyl ock, was not
involved in any way in the Robert Consal vo prosecution. The State

filed a notice of intent to have DaCosta declared an habitual
15



of fender based upon his several prior convictions on February 26,

1992. This Notice was entered into evidence as part of conposite

defense Exhibit #3 [PCT vol. 1, p. 67] at the final hearing.
DaCosta was facing a |life sentence as an habitual offender.

Hs case was tried to a jury and DaCosta was found guilty on

February 26, 1992, on count | burglary of an occupied dwelling
with a battery and count |1l aggravated assault. He was acquitted
by the jury on count Il false inprisonnent and count |V possession

of burglary tools and on count V exposure of sexual organs as
reflected on the court status disposition sheet dated February 26,
1992. This disposition was entered into evidence as part of
conposite defense Exhibit #3 [PCT vol. 1, p. 67] at the final
heari ng.

Based upon the help he had provided in the Robert Consalvo
case for ASA Jeffrey Marcus via ASA Brian Cavanagh, DaCosta
actually received a sentence that was wthin his calcul ated
gui del i ne range and then habitualized by the court as opposed to
an habi tual enhanced sentence. On August 18, 1992, the Honorable
Howard M Zeidw g presiding over DaCosta's case sentenced DaCosta
to 17 years Florida State Prison as an habitual offender as
reflected on the court status disposition sheet dated August 18,
1992. This disposition was entered into evidence as part of
conposite defense Exhibit #3 [PCT vol. 1, p. 67] at the final
heari ng.

Accordingly, a Judgnent and Sentence were entered on August
16



18, 1992 in DaCosta's case. The Judgnment and Sentence were
entered into evidence as part of conposite defense Exhibit #3 [ PCT
vol. 1, p. 67] at the final hearing.

At DaCosta's sentencing hearing on August 18, 1992, the court
was inclined to give DaCosta a significant departure sentence
based upon the help he had provided to the State in the Robert
Consal vo case. DaCosta had not and would not be testifying in the
Consalvo trial. DaCosta's attorney proffered that she wanted
DaCosta to wait to testify in order to get the full benefit of his
assi stance but that DaCosta did not want to wait and was demandi ng
to be sentenced so he could get on to serving his sentence. The
transcript of DaCosta's sentencing hearing was entered into
evi dence as defense Exhibit #4 [PCT vol. 1, p. 76] at the fina
hearing. {Note: page nunbers hereinafter referred to in Exhibit
#4 relate to DaCosta's appellate record but are being used to
avoi d confusion.} See Exhibit #4, pp. 356- 357

ASA Tyl ock infornmed the sentencing court that ASA Jeff Marcus
was being brought to the sentencing hearing, but that the ASA
Tyl ock was recommending a sentence of l|life in state prison for
DaCost a. See Exhibit #4, p. 361. The court was determned to
sentence DaCosta as an habitual but had a question as to the
nunber of years it would inpose. ASA Tyl ock stated that "M.
Marcus accepted his cooperation.” Attorney WIkov requested a
gui del i nes sentence of 12-17 years. See Exhibit #4, pp. 361-362.

ASA Jeff Marcus entered the hearing and st at ed:
17



The

stated as

Actually, | never spoke with M. DaCosta on
this case. At the tinme of the grand jury,
anot her prosecutor handled it, M. Cavanagh.
And he advised nme that M. DaCosta did
testify, and did help. Since that tine,
there's been reasons why the State chose not
to use himas a wtness. Quite frankly, we
didn't think he was credible in front of the
jury. And | don't think the evidence is
sufficient that his testinony isn't necessary,
but because of the credibility problens, we
deci ded not to use him

See Exhibit #4, pp. 365.

court decided upon DaCosta's departure sentence

follows at Exhibit #4, pp. 377-378:

THE COURT: Adj udi cate himguilty, and
sentence him to whatever tine
he served in the county jail.

THE COURT: Three hundred fifty-one days.
He was acquitted of Counts |11,
IV and V. No sentence will be
i nposed. |'msentencing you to
seventeen years as a habitual
of f ender to Fl ori da State
Prison. My original intention
was nore, but the fact that M.
Marcus appeared, and the fact
that your father and M. M ci
appeared, noved ne, but didn't
nove ne enough to where | woul d
follow the recommendation of
your |awyer. Your |awer wanted
me to give you straight tine,
and I'm not going to give you
straight tinme.

I['"'m going to declare
you a habitual offender. So- -
['"'m not telling you that
everybody that appeared didn't
have sone effect, but, you
know- - but your problem is what

18
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you did before you cane here
not what you have done since
you've been here, and that's

why I sent enced you to
seventeen years as a habitual
of f ender .

Mark DaCosta testified at the final hearing that he recalled
the August 18, 1992, sentencing hearing. He renenbers that Judge
Zeidwi g presided over his sentencing and was al so presiding over
t he Robert Consal vo case sinultaneously [PCT vol. 1, p. 74, |. 6
16]. He testified that his prosecutor, M. Tylock, wanted the
court to inpose a life sentence and that Judge Zeidw g stated
that, "he was prepared to sentence nme substantially" [PCT vol. 1
p. 75, |. 311]. M. Marcus was sumoned to the courtroom and
DaCosta had never spoken to or net M. Marcus previously [PCT vol.
1, p. 75, |. 12-22]. DaCosta recalls that his statenment to the
BSO detectives and grand jury testinony was discussed as a mmjor
factor in himgetting a guideline sentence of 17 years upon which
the court then habitualized him[PCT vol. 1, p. 76, |. 2-11].

The bottom line of DaCosta getting a guideline sentence of 17
years habitual as opposed to what he was really Iooking at
mandatory |ife was certainly a notivation for cooperating with the
State via ASA Brian Cavanagh who had prom sed him a qguideline
sentence [PCT vol. 1, p. 45, |. 7-13] when they first net at the
State Attorney's Ofice [PCT vol. 1, p. 41, |. 3-17] sonetine
bet ween COctober, 4, 1991 and Cctober 10, 1991 [PCT vol. 1, p. 40,

. 16 to p. 41, |. 2].

19



DaCosta saw this as an attractive offer, as he was otherw se
facing a life sentence, for just saying that Robert Consalvo told
himall of these facts and details while Consalvo was in his cell.
The only other thing DaCosta did was recruit and teach the details

to Pal ner.

C. DaCosta instructs WIlliam Pal ner on fal se testinony:

DaCosta testified that he met with ASA Brian Cavanagh and
then Robert Consalvo was transferred into his pod [6-C-1] at the
Broward County Jail. DaCosta testified that everything that he
had | earned about Consal vo's case was supposed to have been told
to himdirectly by Consal vo, according to ASA Brian Cavanagh [ PCT
vol. 1, p. 50, |. 10-22]. Furthernore, ASA Cavanagh told DaCosta
to recruit another help-oriented i nmate who woul d then di scuss the
details wth DaCosta and be able to independently testify as if
Robert Consal vo had been foolish enough to discuss his case with
both of these jail inmates. DaCosta did recruit and train another
inmate in the same pod by the nane of WIliam Palnmer [PCT vol. 1
p. 50, I. 23 to p. 51, |I. 20].

DaCosta tal ked to WIlliam Pal ner every day while they were in
the sanme pod and DaCosta testified at the final hearing [PCT vol.
1, p. 64, |. 12 to p. 65, |. 14] as foll ows:

Q. Did you have an opportunity to talk to
WIlliam Pal mer about Robert Consalvo's
case?

A. Yes.
20



> O > O

Q

A

How of t en?

Every day.

And what woul d you tal k about?

| gave himdetails about the incident and
told himthat State Attorney's O fice was

requesting his assistance or anyone |
coul d find.

Was he facing heavy charges, as far as
you know?

Yes, sir, he was.

He was--was he willing to work with you
and the State on this?

Yes, sir.

And to the best of your know edge, do you
know i f he did?

Yes, sir.

Now, during the tinme that you were in the
pod, did you have or take part in any
di scussi ons in which Robert Consalvo told
Wlliam Palmer or told both of you
generally anything about the details of
the case?

| just know he never told ne anything. |
don't know what he told WIIiam Pal mer.

You never heard himdiscuss anything with
W1 Iiam Pal ner?

No, sir.

DaCosta wote a letter to the Ofice of the Governor on

Sept enber 10,

at

".told me to find sonmeone else in the jai

the final

2000, that was entered into evidence as Exhibit #5

heari ng. That letter states that the prosecutor
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this guy killed this wonan."

On Cctober 10, 2000, followng DaCosta's letter to the
Governor, a Departnent of Corrections Inspector naned Tony Pesante
i nterviewed DaCosta and took a recorded statenent. The transcript
was entered into evidence at the final hearing as defense Exhibit
#6 and the tape itself was played at the final hearing,
transcribed by the Court Reporter [PCT vol. 1, p. 134-155] and
entered into evidence as State's Exhibit #1. In that statenent,
DaCosta testifies [PCT vol. 1, p. 138, |. 2-17] as foll ows:

.they also told nme to try to find a couple of
ot her people because the story would be nore
beli evable if | had a couple of other people
sayi ng the sane thing.

The other inmate that | contacted, his nane
was WIlliam Palmer. And what | understand was
he was facing 20 years. Anot her guy's nane
was- -was Tony Benidetto. Al three of us got
t oget her and we sat down and di scussed certain
things that the prosecutors told ne.

To ny know edge, | went to the Gand Jury,
WIlliam Pal mer went to the Grand Jury, and |I'm
not sure what happened wth Tony Benidetto.
But | do know that we were all put in

prot ective confinenent after our testinony and
we were separated from Robert Consal vo.

D. DaCosta' s Recantation

The defense team traveled to Tall ahassee to interview the key
State trial wtness, WIIliam Pal ner. Def ense Investigator Roy
Carr first interviewed WIlliam Palmer on April 12, 2000, at which

time Palner freely admtted that he gave trial testinony in the
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Robert Consalvo case that was false testinony. He openly and
freely stated that Consalvo actually never told himanything about
killing the victim by "sticking" her or any other nethod nor had
he inflicted any kind of physical harm upon Lorraine Pezza. He
admtted that he had testified untruthfully because he was facing
a lengthy prison term and wanted to mtigate his sentence. This
I nformation was contained within the recantation Affidavit dated
June 8, 2000, and entered into evidence at the final hearing
[ Def ense Exhibit #12].

Thereafter, on June 8, 2000, counsel for Consalvo, his
par al egal /notary and the private investigator Roy Carr traveled
back to Jefferson Correctional Institution in Mnticello, Florida
to interview WIlliam Palmer and to review his previously prepared
Affidavit. During that interview Palner revealed that the
"testinony he gave in February 1993 was derived from informtion
orally given him by another inmate, Mark DaCosta" |[Defernse
Exhibit #12]. Pal mer insisted that this item be added to his
Affidavit and it was handwitten in order to avoid returning the
great distance to redo the work. He initialed the changes, signed
and dated the Affidavit and his signature was notarized indicating
it was sworn upon Qath. Following this session with Pal ner, the
defense team determned to go south to Dade City to discuss the
case with Mark DaCosta and get his version of what had occurred.

I nvestigator Roy Carr was the first to interview Mark DaCost a

on August 22, 2000. At that time he stated that the statenent
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under QGath given to BSO detectives on COctober 10, 1991, was fal se
testinony and that he had testified simlarly to the Gand Jury
and that was false testinony also. Based upon that infornmation a
time to travel to nore fully interview DaCosta was schedul ed by
the defense team for October 26, 2000. At that tinme a prepared
Affidavit was brought and reviewed wth DaCosta who further told
of the involvenent by the State Attorney's Ofice to procure his
false testinony. This was the begi nning of DaCosta's recantation.
The Affidavit of Mirk DaCosta wth attached statement to BSO
detectives dated OCctober 10, 1991, was entered into evidence at
the final hearing as defense Exhibit #7 [PCT vol. 1, p. 83, |. 16
to p. 85, |. 19].

Between those two interviews of DaCosta, he was so upset
about his false testinony |leading to the death sentence of Robert
Consal vo that he began to take affirmative steps on his own to
reveal what he had done. DaCosta contacted the Governor [Defense
Exhibit #5 at evidentiary hearing], DOC and eventually the trial
court when he cane forward to testify at the final hearing. He
clearly recanted his testinony. He revealed the nature of the
State's clandestine plan to enhance its case and fill in the gaps
with procured testinony, all of which was clearly unknown and
hi dden from Robert Consalvo and his attorneys until Palner and
DaCost a recant ed.

The defense filed a notion for certified copies of the grand

jury testinony of DaCosta and Pal mer [ ROA vol. 10, pp. 1619-1621].
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That was argued on 4-19-02 in open court [PCT vol. 5, pp. 1-5].
The trial court entered an order on 4-22-02 granting the defense
transcripts of DaCosta and Palnmer grand jury testinony [ROA vol
10, pp. 1701-1702]. Thereafter, the defense requested a
conti nuance of the final hearing in order to force the State to
turn over these grand jury transcripts prior to the direct
testinony of both DaCosta and Pal mer [ROA vol. 10, pp. 1706-1708].
The State proffered to the trial court that the grand jury
transcripts were lost [ROA vol. 10, pp. 1723-1725]. The trial
court denied the defense notion for continuance, in effect cutting
off the defense from obtaining the transcripts [PCT vol. 1, pp.
19-22].

The State has continually clainmed that it cannot find the
Gregg shorthand notes of deceased Grand Jury Reporter Jesse Bruno
who was the State Attorney's reporter for G and Jury proceedi ngs
for many, nmany years. The State clainms that Bruno's notes from
January 1992 and on are in their possession but her notes from
just two nonths prior cannot be |ocated. Thus, no transcripts of
the grand jury testinonies of DaCosta and Pal mer were ever made

and delivered to the defense.

E. Pal mer's fal se testinony:

Wl liam Palnmer testified at the final hearing that he |lied on
his statement given to BSO Detectives, Thomas G 1| and Frank

Ilarraza, on OCctober 15, 1991 [Defense Exhibit #8], by stating
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under oath certain facts as if they had been directly related to
hi m by Robert Consalvo while they were cell mates in 6-CG1 of the
Broward County Jail [PCT vol. 3, pp. 326-331]. In fact, Pal ner
had gotten all of that information directly from Mark DaCosta
out si de of Consalvo's presence. Palner did not obtain any of this
information from Consalvo at all. This statenent was entered into
evi dence as defense Exhibit #8 at the final hearing [PCT vol. 3,
pp. 324-325].

In that statenment [10-15-91] on page 2 of 5, Pal ner said:

Yeah, we were both tal ki ng about what we were
in for and he told ne that.that this girl, he
had killed her and he was..he joked about it
and said it was on TV and in the newspaper
about it and he told nme he was in her house
and she.she caught him in there and she
told.said she's gonna call the cops, he's
trying to calmher down. She started yelling
so he just started sticking her [enphasis
added].

Pal mer testified at the final hearing [PCT vol. 3, pp. 326
| . 1-6] that Consal vo never joked about it and never told Pal ner
that directly. Palnmer testified that he didn't renmenber Consal vo
pl eading with her not to call the police [PCT vol. 3, pp. 326, |.
13-17] and that was an outright lie.

In that statenment [10-15-91] on page 3 of 5, Palner said:

Yeah, he said he.when she caught him he told
her [unintelligible] if she called on him
But no.when she caught him she started saying
ri ght away she's gonna call the police and get
the hell out of her house or sonething like
that and he was trying to cal m her down cause
she just started yelling and he grabbed her
like to tell her to cool it. She just started
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yelling help, help or sonething and he just
stuck her.

And she started really yelling then so he
stuck her a couple nore tines.

Pal mer said he doesn't renenber saying that to the police and
Consalvo never told himthat [PCT vol. 3, pp. 326, |. 17 to p.
327, 1. 21]. Pal mer testified based upon his conversations wth
Mark DaCosta. But Palner did not get it from Consalvo directly.
DaCosta told Pal mer that Consalvo had said that to him DaCosta
initiated the term "stuck her" for "stabbed her" [PCT vol. 3, pp.
328, |I. 1 top. 329, I. 9].

In his statenment [10-15-91] on page 4 of 5, Pal ner said:

Oh yeah. Um | was on the phone talking to ny
aunt and | heard him tell hi s..aski ng..l
heard.the way he was talking to soneone,

sounded |ike they was cussing him out on the
ot her end of the phone. But then | heard him
say sonet hing about so you found the towel and
shoes and then he talked for a mnute and I

heard hi m say sonet hi ng about well, get rid of
them for nme, you know, try to get rid of them
for me. | think he said burn them He said
well get rid of them burn them for me, would
you.

At the final hearing, Palnmer was read that paragraph and said
he didn't recall it. He testified that he never directly heard
Consal vo saying that and didn't overhear that conversation that he
testified to under OCath in his 10-15-91 statement to the BSO
Detectives [PCT vol. 3, pp. 330, |I. 3 to p. 331, |I. 3]. During

the early stages of the investigation, the police thought they had

found a bl oody shoe print on the sheets but that turned out to be
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a false lead. Apparently, this part of Pal mer’s coached st atenent
was directed at that footprint and the connection to Consalvo's
shoes.

In fact, Robert Consal vo never tal ked about his case or any
such details directly wwth WIliam Pal ner who actually received
those details from Mark DaCosta [PCT vol. 3, p. 328]. Palnmer was
testifying as to what DaCosta had told him and not Consalvo.
Pal mer testified in his statenment [Defense Exhibit #8 at
evidentiary hearing]] as if he had received that information
directly from Robert Consalvo during their discussions in the
jail, but this was a lie [PCT vol. 3, pp. 330-331].

On COctober 22, 1991, WIlliam Pal mer was subpoenaed by ASA
Bri an Cavanagh to testify at the Grand Jury proceedi ngs on Robert
Consalvo's Indictrment [PCT vol. 3, p. 331] and that subpoena was
entered into evidence as State's Exhibit #3. Palnmer did in fact
testify at the Gand Jury in the afternoon on Cctober 23, 1991
[PCT vol. 3, p. 332].

Wl liam Palmer testified at the final hearing that he lied in
his grand jury testinony, on October 23, 1991, by inference in
that he testified that he did not renenber his Gand Jury
testinony but he guessed it was the sane as on his statenent to
the detectives [PCT vol. 3, p. 334]. The defense was precl uded
fromexamning this witness on the details of his prior grand jury
testinony as there has never been access to the transcripts of

t hose proceedi ngs.
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On July 23, 1992, Pal mer was subpoenaed for deposition by the
defense while he was incarcerated at the Broward County Jail [PCT
vol .3, p. 351]. A copy of his pretrial discovery deposition was
entered into evidence [PCT vol. 3, p. 351] at the final hearing as
Exhibit #11. Pal ner testified that he doesn't renenber giving
that deposition and thought he never did give a deposition but he
was mstaken [PCT vol. 3, p. 352, [|. 1-6]. WIlliam Pal ner
testified at the final hearing that he lied in his deposition
testinony [PCT vol. 3, p. 358].

On page 10 of his deposition [7-23-92], Palner stated:

.And he told ne he was in there for first

degree nmurder. He proceeded to tell nme how it
happened.

.He figured she was all nessed up on drugs.
So he broke into the house so he could get
what ever he coul d get out of there.

While in there, she woke up and started sayi ng
she was going to call the cops and get out of
her house, and this and that. And he said he
was trying to calm her down and went to grab
the phone to call the cops. And he grabbed
the phone and her at the sanme tinme and she
started screanming. He said he stuck her.

At the final hearing, Palner testified that he does not
renenber Consalvo telling himthat he stabbed her [PCT vol. 3, p
356, I. 2]. He testified "I don't believe so. | think that was
from DaCosta” [PCT vol. 3, p. 357, |. 3-4].

On page 14 of his deposition [7-23-92], Palner stated:

| believe it was the next day. | heard him
tal king on the tel ephone. | was tal king on
the phone, too, and | heard him saying

sonet hi ng about towel s and shoes with bl ood on
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it. Woever it was talking to him found them
and he was saying to themto get rid of them

Palmer testified at the final hearing that he doesn't
remenber saying that. To the best of his recollection all of the
testinmony about overhearing Consalvo's phone <calls in his
deposition was false as well as in his statenent [10-15-91] and
Grand Jury testinony [10-23-91] [PCT vol. 3, p. 358, |I. 2].

Pal mer lied in deposition that Consalvo stabbed her 20 tines
when in fact Consalvo never told him that he stabbed her at all
[PCT vol. 3, p. 412, |. 223]. He lied by stating he heard it
directly from Consal vo when he actually only heard it from DaCosta
[PCT vol. 3, p. 413, |. 1-11].

Pal mer testified at the final hearing that his tria
testinony was consistent with his statenent [10-15-91], his G and
Jury testinony [10-23-91] and his deposition testinony [7-23-92]
[PCT vol. 3, p. 362, |. 3-24] and that he lied in his trial
testinony. "I renmenber things DaCosta told ne directly, yes, and |
can't renmenber Consalvo ever telling ne that he stabbed the girl™
[PCT vol. 3, p. 370, |. 12-17]. Consalvo never told Pal ner that
he stabbed the girl or "stuck"” her [PCT vol. 3, p. 379, |. 16 to
p. 3380, . 21]. Palmer lied on the stand at trial when he
testified that Consalvo stabbed her [PCT vol. 3, p. 381, |. &
24] . He |ied about the stabbing [PCT vol. 3, p. 382, |. 4-19].
He lied when he testified that Consal vo was joking about Kkilling

her [PCT vol. 3, p. 387, |. 24 to p. 388, |.1]. Palner |lied about
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over hearing Consal vo during phone conversations [PCT vol. 3, p.
404, 1. 1-20]. He lied about the girl having passed out from
nmedi cati on and Consal vo then broke into her apartnent [PCT vol. 3,
p. 405, |. 25 to p. 406, |. 24]. Palner outright |ied about the
victim yelling and screamng as the predicate for stabbing her

[PCT vol. 3, p. 406, I. 15 to p. 407, |. 16].

F. Pal mer's notivation for providing false testinony:

WIlliam Palmer was recruited by Mark DaCosta and becane the
State's key w tness. DaCosta could not testify because he had
been briefed directly from ASA Cavanagh and that, obviously, would
taint his testinony. DaCosta was told by ASA Cavanagh to find
sone other guys in the cell who would want to hel p out.

DaCosta recruited Pal mer because Pal ner was facing very heavy
charges of his own. Palner had been charged with battery on a | aw
enforcenent officer for purposely slamring his hand in a door to
avoi d arrest on possession of cocai ne.

Pal mer's felony case was 91-16975- CF10A. Various certified
copies of his court docunents were placed into evidence at the
final hearing [PCT vol. 3, p. 339] as conposite Exhibit #9.
Pal mer was arrested on 7-6-91 according to the probable cause
affidavit. The Court denied his notion for bond reduction of &
16-91, and he was unable to bond out.

ASA Farnsworth, the prosecutor on Palner's case, filed a

notice to declare defendant an habitual offender on 9-16-91. At
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that point Pal ner was faci ng an enhanced sentence of 9-12 years in
prison as an habitual offender. The court could inpose a
consecutive sentence up to the statutory maxi num for the offenses
[see page 5 of Exhibit #10]. Palner's case was set for trial on
10-28-91. Palner remained in custody until he nmet Mark DaCosta in
Septenber 1991 and until ASA Cavanagh had Consalvo noved into
their pod, 6-C-1 in early Cctober 1991.

Then DaCosta began feeding Palnmer information and told the
BSO Detectives to pull Palmer out and talk to him Pal ner gave a
sworn statenment to the detectives on 10-15-91. He testified at
the Grand Jury proceedings on 10-23-91. | medi ately thereafter
ASA Cavanagh had Pal mer noved out of Consalvo's cell [PCT vol. 2,
pp. 258-259]; [PCT vol. 3, pp. 298-299].

BSO Detective GIl and Det. Ilarraza, who were not involved
in Palmer's Jlitigation at all, took it wupon thenselves to
personally go to Judge Eade on 10-29-91 and seek a resolution of
Pal mer's charges so that he could get out of jail. A transcript
of their discussion with Judge Eade was entered into evidence [PCT
vol. 3, p. 348] at the final hearing as Exhibit #10. Follow ng an
off the record discussion, the Judge found that "He has val uable
i nformation, what ni ght appear to be val uabl e?" and the prosecutor
replied, "Very nmuch so, Your Honor." [See page 9 of Exhibit #10].

They spoke to Judge Eade at side bar and the Judge signed an
Order releasing Pal mer ROR Pal mer got out but did not contact

Det. GII as the Court order directed him Not wi t hst andi ng, on
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11-4-91, ASA Farnsworth nolle prosequi count Il and the defendant
pled out to a l|esser-included offense of sinple battery. He
recei ved one-year probation with costs of supervision waived.

Palmer testified that Consalvo broke into the victims
apartnment [burglary] and killed her to avoid arrest. Wt hout
Pal ner’s testinony, there was no evidence at trial that put
Consalvo in the apartnment at the tinme of the nurder; there was no
evidence of a burglary; and no evidence to support the avoid
arrest aggravator. The jury recommended death because of the
avoi d arrest aggravator that otherw se could not have been proved.

The State started its trial by addressing Palner's scenario
i n opening statenent [Rvol. 7, pp. 1071-1073], as foll ows:

The defendant was in jail during this tine
period after October 3¢ during this
i nvestigation, and while he was in the jail he
began to talk to his fellows in the jail as to
what occurred, sonmewhat bragging and joking
about killing this woman.

He said that on this particular day he went in
to get nore drugs. And that fromusing this
nmedi cati on she m ght pass out in the afternoon
and that he went in there and she surprised
him She woke up. And she started saying and
screaming that she was going to call the
police, and she was crying for help. So he
said he stabbed her, and then he said that she
kept scream ng. She was scream ng |ouder, so
he stabbed her sonme nore. You will hear that
one of the inmates, WIlliam Palner, did not
want any favors. He said | have ny own case.

This is just sonmething | want to do. No
prom ses were nade to this guy at all to
testify.

In the State's closing argunent at trial Palner's scenario
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was addressed [R vol. 16, pp. 2642-2647], as foll ows:

Palnmer was the 35" out of 36 witnesses

presented by the State. He provides an
overview of how the nmurder occurred from the
mout h of Consalvo hinself. He does provide

details of that...[p. 2642].

Well, if you notice, the State didn't have
what he said. W didn't know, except for
Pal mer's testinony. Did you hear anything

from anyone el se about he stuck her, and she
grabbed the phone, she was going to call the
police, and then he stuck her sonme nore?

There is no other testinobny as to that. Wo
woul d know that? He would know that. He is
the only one who woul d know that, that kind of
detail. [p. 2645].

The State gave what they called the "top ten list" and at the
very top of the list they say as their nunber one factor proving
guilt in this case was "Consalvo's confession to Palner." [p.
2647] . The State was convinced that Palner’s testinony was
pi votal and crucial to their case for the death penalty.

The trial court relied on his testinmony in its 11-17-93
sentencing order as to the "Avoid Arrest Aggravator" [R vol. 20,
pp. 3274-3277], with excerpts as follows:

As evidence the prosecution offered the
testinmony of WIlliam Palnmer in an effort to
establish this aggravator.

Pal mer testified regarding a conversation with
the defendant while in jail which the
defendant told Palnmer: Wiile he was in there,
she woke up and started yelling she was going
to call the cops, and get out of her house and
this and that. And she reached to grab the
phone, and he grabbed her and tried to pull,
you know, tried to stop her from calling the
cops; and she started scream ng, so he said he
stuck her. Then she really started scream ng,
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so he stuck her a couple nore tinmes. [p.
3276] .

On direct appeal, the Florida Supreme Court quoted the sane
paragraph of Palnmer's concocted visualization to affirm the
conviction and death penalty [Consalvo v. State, 697 So.2d 805,

819 (Fla. 1996)]:

In this case, a witness testified regarding a
conversation he had with appellant while in
jail:

He went over there one day, and she didn't
answer the door, but he knew she was hone. He
figured she was passed out. So he broke into
t he house.

While he was in there, she woke up and started
yelling she was going to call the cops, and
get out of her house and this and that. And
she reached to grab the phone, and he grabbed
her and tried to pull, you know, tried to stop
her from calling the cops; and she started
scream ng, so he said he stuck her. Then she
really started scream ng, so he stuck her a
coupl e nore tines.

We conclude that this testinony, coupled with
the fact that appellant was aware that the
victim was pressing charges against him for
his prior theft, is sufficient to uphold the

trial court's finding of the avoid arrest
aggr avat or.

ASA Cavanagh had never tal ked to Pal ner. He dealt directly
wth DaCosta who then dealt wth Palner. Until the w tnesses
recanted, the error could not be determ ned.

Pal mer got the benefit of his bargain right after his G and
Jury testinony. Before his pretrial deposition he had already

stuck his neck out sufficiently to require him to testify
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i dentically. If he wavered, he would face perjury charges from
the State or jail snitch repercussions in jail.

At trial, Palnmer was out but he testified that sonme nen kept
coming to himand intimdating himto insure that he testified at
trial to put the defendant away, scaring him that he better
testify [PCT vol. 3, p. 360, |I. 13 to p. 361, |I. 18]. He figured

it was famly of the deceased victimand they always knew where he

was [ see deposition dated 5-23-02, p. 10, |. 15 to p. 11, |. 21].
Pal mer never thought about it again until years later the
defense team | ocated him at Jefferson C 1. and infornmed himthat

Consal vo was on death row facing the electric chair [PCT vol. 3,
p. 365, |. 23 to p. 367, |. 5]. Pal mer was grieved because he
knew he had lied and he determ ned, no matter what it took, he
wanted to nake things right by comng forward and admtting his
l'ies. Pal mer led the defense team to DaCosta and the truth has

now come out [see Exhibit 12 entered into evidence at trial].

G Pal mer's Recantati on

On June 8, 2000, the defense team traveled to Jefferson

Correctional Institution in Mnticello, Florida and net wth
WIlliam Pal ner. He read and reviewed a previously prepared
Affidavit that was based wupon information he had given

Investigator Roy Carr at the initial investigative interview on
April 12, 2000. Palnmer desired to add material to the affidavit

that was inserted by hand into the affidavit form He sworn on
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Cath and signed the Affidavit in the presence of a notary public
and two w tnesses [Defense Exhibit #12 at evidentiary hearing].

Pal mer brought up for the first tinme that Mark DaCosta had
fed him the factual information that forned the basis of his
testinony in his police statenent [10-15-91], grand jury testinony
[ 10- 23-91], pretrial discovery deposition [7-23-92], and his tria
testinony [2-9-93] all of which were basically identical. Palner
had cleverly stuck to the sane paragraph over and over again
repeating the sane paragraph every tine he told his story.

The newly discovered evidence to the defense was that Pal nmer
lied all the way through his testinonies. Consalvo had never told
him that he burglarized Pezza's apartnent at the tine of her
murder [PCT vol. 3, pp. 319=320]. Nor had he ever said he killed
her, stabbed her or stuck her. There was no yelling by the |ady.
No threats to call the police. That was all nade up. There was
no avoid arrest basis. It was all Iies. DaCosta said it to
Pal mer but Consal vo never did [PCT vol. 3, p.321]. WIIiam Pal ner

has finally and conpletely recanted his former testinony.

H. ASA Brian Cavanaugh:

ASA Brian Cavanagh testified at the evidentiary hearing as a
State witness. He testified that he stepped in for his coll eague,
ASA Marcus, to do hima favor by covering the Consalvo G and Jury
proceedi ng on 10-23-91 [PCT vol. 2, p. 240, |. 2-14]. ASA Marcus

was in trial and couldn't handle the matter.
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ASA Cavanagh issued two Grand Jury subpoenas for conpul sory
attendance of Mark DaCosta [ Defense Exhibit #2] and WIIiam Pal mer
[State Exhibit #3] [PCT vol. 2, p. 240, |I. 15 to p. 241, |. 15].
He signed these subpoenas on 10-22-91 and recruited BSO Detectives
Gl and Ilarraza to serve them upon the two inmates [PCT vol. 2,
p. 242, |. 20-23].

ASA Cavanagh cl ai ned that when he presented the State's case
to the grand jury that he did no preparation, knew nothing about
the case and did not attenpt to prepare his wtnesses prior to
their testinmony [PCT vol. 2, p. 243, |. 2-10]. He clains that he
did not bring Mark DaCosta over to his office for a discussion of
case help and that he never went over to the jail to interview him
there [PCT vol. 2, p. 243, |. 11-19].

ASA Cavanagh made a point to discredit witness Mark DaCosta
as having a big round head [PCT vol. 2, p. 246, |. 9-15] and he
termed him "weird" on three separate occasions [PCT vol. 2, p.
246, |. 13; PCT vol. 2, p. 248, |. 9; and PCT vol. 2, p. 251, I.
5] . Cavanagh called DaCosta a "degenerate"” [PCT vol. 2, p. 248
. 11-15]. He clainmed he did not prom se DaCosta a guideline
sentence in his case [PCT vol. II, p. 250, |I. 1-9] and that he had
no discussions wth DaCosta about his own case [PCT vol. 2, p
249, |. 8-15] or his eventual sentencing based upon any hel p given
in the Consal vo matter

ASA Cavanagh cl ai ned he recei ved no phone calls from DaCosta

inthe jail [PCT vol. 2, p. 251, |I. 6-8].
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On cross-exam nation, ASA Cavanagh testified that he did have
DaCosta's statenment to the BSO detectives to review prior to the
Grand Jury testinony [PCT vol. 2, p. 253, |. 16-21] but he clained
not to have had any contact with DaCosta prior to the giving of
that statenent on 10-10-91 [PCT vol. 2, p. 254, |. 2-6]. He again
affirmed that he did not bring DaCosta over to his office for a
di scussion [PCT vol. 2, p. 254, |. 10-13], he did not interview
him at the jail, and gave him no details of the Consalvo
I nvestigation with the expectation that he would pass it on to a
third party [PCT vol. 2, p. 254, |. 14-22].

ASA Cavanagh did admt that he had known DaCosta's and
Pal mer's prior crimnal records before their grand jury appearance
[PCT vol. 2, p. 255, |I. 6-14]. \Wen asked if he purposely noved
Consalvo into DaCosta's and Palnmer's cell or pod, ASA Cavanagh
becanme upset stating it would be a Florida Bar violation of ethics
[PCT vol. 2, p. 256, |. 20-25] and would take a Court order to
nove inmates [PCT vol. 2, p. 243, |. 20-23]. Thereafter, he
testified that at the conclusion of their Gand Jury testinonies,
that he could have them noved out of Consalvo's cell or pod and
that he does that all the tinme as a normal occurrence [PCT vol. 2,
p. 258, |. 14-24]. This is not consistent testinony.

At the tinme of DaCosta's sentencing in front of Judge
Zeidwi g, the discussion of substantial assistance arose. ASA
Marcus was summoned to the courtroom Defense Exhibit #4 is the

certified copy of the sentencing hearing. On page 365, ASA Marcus
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sai d:
Actually, 1 never spoke with M. DaCosta on
this case. At the time of the grand jury
anot her prosecutor handled it, M. Cavanagh.

And he advised ne that M. DaCosta did
testify, and did help. [enphasis added.]

Clearly, ASA Cavanagh had the total involvenent with w tness Mark

DaCosta during the Consal vo natter.

l. ASA Kenneth Farnswort h:

The defense called as a wi tness ASA Kenneth Farnsworth. He
was the prosecutor assigned to WIlliam Palnmer's case [91-16975-
CF10A] . He filed the notice to habitualize Palmer and defeated
Palmer's attenpt to get his bond reduced [ Defense Exhibit #9]. He
was also privy to the deal between the State and Pal ner based upon
his favorable testinmony in his statenment [10-15-91] to BSO
detectives and Grand Jury testinony [10-23-91] along with ASA
Cavanagh [ Defense Exhibit #10].

ASA Farnsworth authenticated his nmenorandum to file dated 4
20-92, and discusses the negotiated plea in Palner's case and
st at es:

Assi stant Brian Cavanagh spoke to Defendant
PALMER and al so another inmate at the Broward
County Jail who also had information on a
nmur der case. Assi st ant State Attorney
Cavanagh said that PALMER was nuch nore
credible than the other inmate and although
PALMER does have a crimnal history PALMER

appeared to be a witness the State wanted to
use.
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This menorandum was entered into evidence at the final
hearing as Exhi bit #13.

ASA Farnsworth had his supervisor review and sign his
menor andum [ Def ense Exhi bit #13 at evidentiary hearing]. ASA Ken
Padowitz, Felony Trial Supervisor, approved the State's offer
"based upon the above listed circunstances and desires of the
Broward Sheriff's Ofice." The circunstances alluded to are those
stated in the above quoted material. Both Farnsworth and Padow tz
knew Cavanagh was the main prosecutor in charge of Palner and
DaCosta and the nmeno even states he went to the Broward County
Jail .

In his cross-exam nation, ASA Farnsworth who still works for
ASA Marcus at the State Attorney's Gfice, tried to say he had no
i dea where the nmeeting took place. He would not say it took place
in ASA Cavanagh's office as DaCosta had testified to repeatedly

and clearly.

J. Coment on Remai ni ng Wt nesses:

The State called Lisa Gardner, Executive Secretary to M ke
Satz, the elected State's Attorney. Ms. Gardner was called for
the purpose of placing into evidence a purported |og she kept in
1991 that indicated that ASA Marcus was assigned to the Consal vo
case as |ead prosecutor on Cctober 8, 1991. The State's argunent
is that DaCosta could not have been brought over to the office of

ASA Cavanagh on Cctober 4, 5, 6, 7 or 8, 1991, because no attorney
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was even assigned yet. DaCosta testified that he did neet, not
with the later assigned prosecutor ASA Marcus, but wth ASA
Cavanagh.

The State called BSO Detective Frank Ilarraza. H's testinony
was that he did not feed information to either DaCosta or Pal nmer.
He made them no offers of favor. H's statements were not tainted
Wi th corruption

DaCosta testified that he net with ASA Cavanagh separately
and before neeting with the police at the jail. No crinme scene
detectives are present, just an unwary jail guard and ASA
Cavanagh. Crinme scene photos are spread out in plain view on the
tabl e. Details as they were early on known are di scussed such as
it was a key entry and there was blood on Consalvo's shoes.
[ These facts show up on the early statement of DaCosta but are
| ater determined to be errant.]

O her key details are discussed with DaCosta as well as the
need to bring in a third party witness who will have no neetings
with any prosecutor in order to insulate his testinmony. Finally,
DaCosta is given a phone nunber to use if needed to privately
di scuss details before the Grand Jury proceedi ngs.

The State called FDLE Agent Audrey Jones. Once Mark DaCosta
went public with his whistle blowng information by not only
privately informng the defense but also witing it to the
Governor of Florida, a full-blown investigation began by DOC and

eventual | y FDLE.
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The only line brought out of this wtness at the final
hearing was to show that Palner did not want to voluntarily cone
forward to be a recanting witness at the evidentiary hearing.
Pal mer could not be |ocated by the defense until the second day of
trial despite two years of looking for him Palnmer was afraid of
perjury charges. He was afraid of the nen whom he believed to be
famly of the deceased who were after him He was afraid of
neeting "jail snitch justice" in a dark alley or in prison. He
was truly afraid

The State spent npbst of its litigation time attenpting to
di scredit the credibility of Mark DaCosta and WIIliam Pal ner.
They tried to show that they were |ying about details, Palner was
an eighteen tine felon, |ied about his nane to police, had severe
mental probl ens, paranoid schizophrenic, uses drugs and al cohol
etc. and etc.

They tried to show that DaCosta had a notive of wanting to be
in protective custody and that is why he is lying now DaCosta is
di sabl ed and has nental problenms, and on and on.

These are recanting Ww tnesses. They are basically saying
that they lied in their prior testinony under QGath at trial,
depositions, police statenents, etc. Recant wi tnesses are by

definition |iars.
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| ssue

| ssue

| ssue

| ssue

| ssue

| ssue

VI :

| SSUES ON APPEAL

VWHETHER THE TRI AL COURT ERRED | N COVPLETELY

REJECTI NG THE RECANTATI ON EVI DENCE OF TWO “JAI L-

SNI TCH” W TNESSES BASED UPON | TS FI NDI NG THAT THESE
W TNESSES WERE NOT CREDI BLE AND THEREBY APPLI ED AN
ERRONECQUS LEGAL STANDARD | N DETERM NI NG RECANTATI ON
EVI DENCE?

WHETHER THE TRI AL COURT ERRED BY NOT CONSI DERI NG
THE RECANTED TESTI MONY OF WLLIAM PALMER AS NEWY
DI SCOVERED EVI DENCE AS | T RELATED TO THE “AvA D
ARREST” AGGRAVATOR?

WHETHER THE TRI AL COURT ERRED IN NOT FINDI NG FROM
THE RECANTED TESTI MONY [ NEWLY DI SCOVERED EVI DENCE]
THAT THE STATE HAD EXCULPATCORY EVI DENCE FROM MARK
DaCOSTA AND W LLI AM PALMER THAT | T HAD W THHELD
FROM THE DEFENSE DURI NG TRI AL AND DI RECT APPEAL?

WHETHER THE TRI AL COURT ERRED | N NOT FI NDI NG FROM
THE RECANTED TESTI MONY [ NEWLY DI SCOVERED EVI DENCE]
THAT THE STATE KNOW NGLY USED M SLEADI NG TESTI MONY
OF WLLI AM PALMER AT TRI AL?

WHETHER THE TRI AL COURT ERRED | N SUMVARI LY DENYI NG
APPELLANT” S CLAIMS V THROUGH XV, RAISED I N THE
SECOND AMENDED MOTI ON FOR POSTCONVI CTI ON ANDY/ OR
COLLATERAL RELI EF, W THOUT DETERM NI NG SUFFI CI ENCY
OF THE PLEADI NG ON | TS FACE AND W THOUT PERM TTI NG
ANY EVI DENTI ARY HEARI NG OR AN OPPORTUNI TY TO MAKE A
RECORD FOR REVI EW?

VWHETHER THE TRI AL COURT ERRED | N ADDRESSI NG
APPELLANT’ S CLAI M5 V THROUGH XV, RAISED I N THE

FI RST AVENDED MOTI ON FOR POSTCONVI CTI ON AND/ OR
COLLATERAL RELI EF, SEPARATELY AND | NDI VI DUALLY

W THOUT ANY REGARD TO THE | NTERACTI VE OR

CUWMULATI VE EFFECT OF SOMVE OR ALL OF THESE CLAI M5
TAKEN TOGETHER AS A VWHOLE AND W THOUT PERM TTI NG
ANY EVI DENTI ARY HEARI NG OR AN OPPORTUNI TY TO MAKE A
RECORD FOR REVI EW?
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SUMVARY OF ARGUMENT

Most of the discussion of the six issues that follow centers
around the recanted testinmony of the prosecution’s key trial
witness, jail inmate WIliam Palnmer. \Wen Pal ner decided to cone
forward and conme clean, he suggested that another jail inmate,
Mar k DaCosta, be located (if possible) to interview independently
on these matters.

DaCosta rel ated a shocking claimthat he had been used behi nd
the scenes to recruit and train Palnmer so that Palnmer could then
be the wtness to testify to a concocted confession. The
testi mony of Palmer was crucial to the prosecution’s case.

Further investigation turned up a nenorandum by another
prosecut or assigned to Palnmer’s own case. This revealed that ASA
Brian Cavanagh did in fact go to the Broward County Jail to
discuss with Palnmer and DaCosta their roles in helping to
prosecute the nurder case. Cavanagh denied being able to put
DaCosta into Consalvo’s cell for the purpose of getting a
confession, but admtted having the power acting independently to
take both DaCosta and Pal mer out of Consalvo's cell and place them
in another <cell for protection following their Guand Jury
testi nony.

The State has at all times material not given transcripts of
the Gand Jury proceedings to the defense despite a trial court

order to do so.
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Appel | ant presents Issues I, Il, Ill, and IV that relate to
the recantation, newly discovered evidence, the avoid arrest
aggravat or, excul patory evidence wthheld and use of m sleading
testi nony.

I ssues V and VI present argunent on the remaining clains [V
through XV] in appellant’s postconviction notion that the tria

court refused to permt a final evidentiary hearing.
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ARGUMENT

| SSUE 1| : WHETHER THE TRI AL COURT ERRED I N COVPLETELY
REJECTI NG THE RECANTATI ON EVI DENCE OF TWO “JAI L-
SNI TCH” W TNESSES BASED UPON | TS FI NDI NG THAT THESE

W TNESSES WERE NOT CREDI BLE AND THEREBY APPLI ED AN
ERRONEQUS LEGAL STANDARD | N DETERM NI NG RECANTATI ON
EVI DENCE?

The trial court granted appellant a final evidentiary hearing
to determ ne whether a crucial prosecution witness recanted his
prior testinony and the |legal effect of this recantation.

In Armstrong v. State, 642 So.2d 730 (Fla. 1994), the Florida
Suprene Court considered the issue of a new trial would be
warranted where a prosecution w tness changed her trial testinony.
The case was on direct appeal from a death sentence for first
degree nurder.

Arnstrong’s girlfriend, Kay Allen, testified at trial that

she was sitting in the car wwth Arnstrong when he told her he was

going to rob her restaurant. He showed her his gun and even
threatened to kill her if he had to. They went inside the
restaurant. She pushed the silent alarm and she renmi ned inside

for the remainder of the incident with the co-defendant Col eman.
Arnstrong went back out to the car and the police arrived. e
of ficer was shot to death by Arnmstrong and the other was seriously
wounded t hree times.

According to Allen, when Coleman noticed the

a7



officers outside the building, he started
firing at the officers. Allen took cover
inside the restaurant, from where she heard
Col eman firing nore shots and heard a machi ne
gun being fired outside the restaurant.
Sal lusto was shot three tines, but still
managed to run from Arnmstrong and radio for
assi stance. \Wen the other officers arrived,
they found G eeney dead at the scene. G eeney
had died instantly. Allen was found inside
the restaurant. Col eman and Armstrong had
fled. Arnstrong; 642 So.2d at 733.

Ballistics indicated clearly that someone near the car had
fired a nine-mllineter, sem-automatic weapon that had wounded
Sallustio and killed G eenway. The weapon fired from inside the
restaurant was not a nine-mllineter, sem -automatic.

The prosecution called Kay Allen as a witness at trial.

During the course of the trial, Kay Allen
menti oned that she became pregnant with tw ns
during the time that she was dating Arnmstrong
but that he was not the father of the tw ns.
She al so stated that, when she was in the car

with him outside the restaurant on the night
of the incident, he showed her the nine-

mllinmeter, sem-automatic rmachine gun and
threatened her with the gun. Arnmstrong; 642
So. 2d at 735.
After the trial, the girlfriend, Allen, | earned that
Arnstrong was the father of her twns. At the notion for new

trial, Allen testified that she had lied at trial about this. She
testified (at the notion hearing) that she thought Arnstrong was
I nnocent . He had actually never threatened her. She really had
not seen the gun that night but she knew he kept one under his

seat and she heard the shots.
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Armstrong sought a new trial based wupon the nmaterial
m sst atement of the prosecution w tness.
On the issue of witness recantation, the Court hel d:

Recantation by a witness called on behalf of
t he prosecution does not necessarily entitle a
defendant to a newtrial. Brown v. State, 381
So. 2d 690 (Fla. 1980), cert. deni ed
(citations omtted); Bell v. State, 90 So. 2d
704 (Fla. 1956). In determ ning whether a new
trial is warranted due to recantation of a
witness's testinony, a trial judge is to
exam ne all of the circunstances of the case,
including the testinony of the wtnesses
submtted on the notion for new trial. Bell.
“Moreover, recanting testinony is exceedingly
unreliable, and it is the duty of the court to
deny a new trial where it is not satisfied
that such testinony is true. Especially is
this true where recantation involves a
confession of perjury. (citations omtted).
Only when it appears that, on a newtrial, the

witness testinony wll change to such an
extent as to render probable a different
verdi ct wil | a new trial be granted.
(enmphasi s added). Arnmstrong; 642 So.2d at
735.

The Court noted fromthis record that Allen’ s testinony was
renoved from the record, that there was sufficient evidence to
convict Arnmstrong beyond a reasonable doubt. It would not be
probable that a different verdict would result if Allen testified
as she did on the notion for newtrial. For this reason the Court
denied his claimfor new trial based upon recanted testinony.

The crucial and pivotal testinony at the Consalvo trial cane
from a prosecution witness by the name of WIIliam Pal ner who was
an inmate in the Broward County jail. Palmer testified to having

a conversation (while housed in the sanme pod of the jail) with the
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appel l ant who had told him

1. That he had broken into decedent’s apartnent
(adm ssion to burglary);

2. That the victim “woke up and started yelling she
was going to call the cops” [R vol. 20, p. 3276]
(avoi d arrest aggravator);

3. That as she went for the phone to call the police
he stabbed her to death (confession to nurder).

Not only had this one-paragraph of descriptive testinony
| ocked in the crucial details of the nurder as outlined above, it
also created a visual image in the mnds of the jury [as well as
the trial court and anyone el se who reads these transcripts] that
can never be erased, but it also provided a key piece of evidence
that appellant was inside the apartnent at the tine of the nurder.
Wthout Palner’s testinony, there was no other evidence that put
appel l ant there at that tine.

Pal mer was called out of his cell to give a sworn statenent
to the police [Exhibit 8 in evidence; PCT vol. I11, pp. 324-325].
He gave sworn testinony to the grand jury and |ikely was the key
determining factor in bringing the indictnent against appellant.
He lied [PCT vol. 111, p.334]. He testified under oath at his
deposition and he testified under oath at the guilt phase of the
trial [Exhibit 11 in evidence; PCT wvol. 111, pp. 351-352].
Palmer lied in his trial testinmony [PCT vol. 111, p. 370]. A
every point, Palmer stayed with the identical short description of

what appel |l ant supposedly had confessed to him The pr osecut or
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hammered this testinmony in his opening statement [R vol. 07, pp
1071-1073] . He also hamrered it in his closing argunent [R vol
16, pp. 2642-2647]. Pal mer’s testinony was on the prosecutions
“top ten list” as item nunber one in his closing argunent. He
reiterated Palnmer again throughout the penalty phase, at the
sentencing hearing to the trial court and in his witten argunent
to the court. It was relied on heavily on the direct appeal and
this Court relied mainly on this testinony in weighing the
sufficiency of the evidence for affirmng the “avoid arrest
aggravator.” The effect of having created a nental visual imge
of how she died, her last mnutes of |ife that was painted by the
testinmony of WIlliam Palnmer clearly had a direct and overwhel m ng
i npact on the verdict of quilt. It cannot be said that this
testinmony of Pal mer was anything | ess than crucial and pivotal for
the prosecution

There is no doubt that if Palnmer’s testinony was excised from
the record of this case, that the outcone probably woul d have been
different. Pursuant to Arnstrong standards, a new trial would
have to be granted to the appellant in this case.

Ten years after the trial WIIliam Pal ner cane clean. He
admtted that he had lied in his testinony and signed the
affidavit that focused the postconviction process on this crucial
I ssue. In a prison in northern Florida, Palner revealed how
anot her inmate named Mark DaCosta had fed himall the information

on which he had based his testinony. Pal mer revealed that
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Consalvo never discussed his case at all wth him Pal mer
directed the defense teamto | ook for DaCosta and talk to himto
see if he would admt the truth as well.

Housed way down in Dade City in South Florida, DaCosta
i ndi cated that the ASA Cavanagh prom sed hi m appell ant woul d not
get the death penalty. He could not permt the appellant to get
death while he kept his lies locked in his heart. At two distant
ends of the State of Florida, two nmen who hadn’t seen each ot her
or spoken together since Cctober of 1991, revealed the identica
scenari o of behind the scenes wong doing.

Pal mer having testified, his recantation directly inpacts the
case. DaCosta’s recantation and testinony support’s the
recantation of Pal ner. ASA Ken Farnsworth's witten nmenorandum
[Exhibit 13 in evidence at the final hearing] to the file of
Pal mer expl ai ning why Palnmer, who had been facing a twelve year
sent ence as a habitual offender and whose notion for bond had been
deni ed by his court was i mediately released ROR and a week or two
| ater given a short probationary sentence. ASA Farnsworth wote
t hat ASA Cavanagh had gone to the Broward County jail to work with
Pal mer and anot her inmate [DaCosta] on a nmurder case.

DaCosta tells of how he was used by ASA Cavanagh to |earn
certain details that he was recruit another jail innmate to becone
the actual testifying witness [see statenment of facts that details
these facts]. He describes the G and Jury testinony that led to

the Indictment. He describes how his own case ended in a 17 year
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sentence when his own prosecutor wanted nandatory |ife because he
had hel ped in the prosecution of appellant and as a direct result
of his work he woul d agai n experience |liberty.

Bot h Pal mer and DaCosta had to count the costs. They cane
and testified to set the record right even though they knew they
woul d open thenselves up to possible perjury charges and they
beli eved they would be in danger fromthe State Attorney’'s Ofice
and police. But, their own personal belief of com ng clean was
par amount .

The trial court erred in applying the Arnstrong standard.
The trial court found that both DaCosta and Palner were not
credible an unworthy of belief because of nultiple and nunerous
felony convictions, nental health and psychiatric problens,
extensive drug use history, institutionalized nost of their |ives,
notorious liars. The trial court then rejected their testinony,
not on the veracity of the substance of it, but sinply because
they had credibility problens and they could not be believed under
any circunmstances. Then the trial court held that the appellant
failed to prove its case and deni ed the postconviction notion.

The correct legal standard is set forth in Arnstrong

Only when it appears that, on a newtrial, the

witness testinony wll change to such an
extent as to render probable a different
verdi ct wi | | a new trial be granted.

Armstrong; 642 So.2d at 735.
The trial court, having become convinced that Pal ner was not

worthy of belief on any matter did not address the question of
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“How then can we believe his testinony during the trial?” The
trial court sinply applied the wong | egal standard. Cearly, at
a new trial should one be granted, Palner would not be permtted
to testify. The prosecution wouldn’t call him for obvious
reasons. The defense would be fully arnmed to cross-examne him
and utterly destroy the value of his purported testinony should
the prosecution present him He likely couldn’'t be found for
anot her trial.

Under the Arnstrong standard the witness testinony would in
fact change from crucial and pivotal in the first trial to none
exi stent at the new trial. View ng the record of the trial and
di rect appeal, there is no question that the outcone of the trial
woul d “render probable a different verdict.” A new trial nust be
granted in this case.

Furthernmore, in Spaziano v. State, 660 So.2d 1363 (Fla.
1995), the Court held that when a postconviction nption raises
“new y discovered evidence of recant testinmony of a significant
wi tness, the notion nust be remanded” to the trial court for an
evidentiary hearing. The prosecution wtness testified how
Spazi ano bragged about the girls he had nutil ated and nurder ed and
he even took the witness to the dunp site to show himtwo bl oody
corpses that Spaziano clainmed that he had kill ed.

In the Court’s opinion on the direct appeal in Spaziano, it
focused in on this witness, Dilisio, when it said:

Wth reference to the contention that the
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evidence is insufficient, the appellant asks
us to reject in totality the testinony of
Dilisio. Dlisio led authorities to the dunp
where the bodies were found two years after he
observed them with the appellant. Both the
jury and the trial judge had a superior
vantage point to weigh the credibility of
Dilisio's testinony. W find the evidence in
this record was sufficient to sustain the
jury’s verdict. Spaziano; 660 So.2d at 1367.

In Justice Kogan's concurring opinion, he stated that the
Court had “pegged its entire analysis of the evidence's
sufficiency on DiLisio s testinony.” Spaziano; 660 So.2d at 1367.
This witness had filed affidavits swearing that he had given fal se
testinony at trial and the Court was understandably disturbed in
that it had relied on the veracity of that testinmony 1in
determining the sufficiency of the trial evidence. Justice Kogan
called this a “grossly disturbing scenario” and said “And today,
when the credibility of that testinony has been called into
question in the strongest possible manner--from D Lisio’s own
mouth—+ think there is only one reasonable conclusion: This
conviction bears a possible taint that nust be investigated and
expl ained before Spaziano can be electrocuted.” Spaziano; 660
So. 2d at 1367.

Just as in Spaziano, this Court wote about Palner’s
testinmony in its opinion on Consal vo. Bot h cases touch the sane

apple in the sane eye. Palner lied, the Court relied. The wong

nmust be made right by the grant of a newtrial.
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| ssue I|1: WHETHER THE TRI AL COURT ERRED BY NOT CONSI DERI NG
THE RECANTED TESTI MONY OF W LLI AM PALMER AS NEWY

DI SCOVERED EVI DENCE AS | T RELATED TO THE “AvA D
ARREST” AGGRAVATOR?

A. Section 921.141(5)(e), Florida Statutes:
The pertinent portion of section 921.141(5)(e) of the
Florida Statutes reads as foll ows:
(5) Aggravating Ci rcunst ances.

Aggr avati ng ci rcunst ances shal | be
limted to the foll ow ng:

* k%

"(e) The capital felony was committed for
the purpose of avoiding or preventing a
| awf ul arrest or effecting an escape from
cust ody.

In its early decisions dealing with the "avoid arrest”
aggravator, the Florida Supreme Court concerned itself primarily
with those cases in which the nurder victimwas a | aw enforcenent
officer and the nurder was conmitted either in the context of
avoiding the officer's arrest or in an attenpt to escape from his
custody. That |line of cases does not apply to this case.

However, as tine passed through the 1970's and into the early
1980's, the Florida Suprene Court opinions concerned whether the
murder of a witness who was not a |aw enforcenent officer could
give rise, under any set of facts, to the application of the

921. 141(5)(e) aggravating circunstance commonly referred to as the

"avoi d arrest aggravator."
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B. The Devel oprment of Florida Law in Relation to the "Avoid
Arrest Aggravator" when the Victim is not a Law
Enf orcenment O ficer:

It should be noted at the outset that essentially all of the
cases reported on this issue (and all of those cited herein), are
Florida Suprenme Court opinions rendered on direct appeal and not
on postconviction relief. Thus, the analysis in these cases was
made by taking the facts as they were adduced at trial from the
record al one. In postconviction proceedings where the trial
record is challenged by a recanting witness, the entire analysis
woul d be radically different since the challenged facts, if true,
woul d no | onger support the "avoid arrest aggravator." For this
reason a review of the developing lawin this area is instructive.

In Menendez v. State, 368 So.2d 1278 (Fla.1979), the
def endant was convicted of robbing a jewelry store and nurdering
the owner. He was sentenced to death for the nurder and life for
the robbery. The Florida Suprene Court, considering the "avoid
arrest aggravator," said:

There is also considerable doubt that this
murder was conmtted for the purpose of
avoiding arrest within the contenplation of
our statute. The state urges (with sone
| ogic) that any nurder commtted by neans of a
pistol fitted wth a silencer indicates a
notivation to avoid arrest and detection. The
presunption accorded the instrunment of nurder
by this reasoning, however, carries us too
far. Were this argunment accepted, then the
perpetration of mnurder with a knife would
simlarly add an aggravating circunstance to
the life-or-death equation, since it is |ess

detectable than a firearm Thi s nechani cal
application of the statute would divert the
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l'ife-and-death choice away from the nature of
the defendant and the deed, as the statute
seens to require. In Riley v. State, 366
So.2d 19 (Fla. 1978), we held that an intent
to avoid arrest is not present, at |east when
the victimis not a |law enforcenent officer,
unless it is clearly shown that the dom nant
or only notive for the nurder was the
el imnation of wi tnesses. Here, unlike Riley
we do not know what events preceded the actua

killing; we only know that a weapon was
brought to the scene which, if wused, would
mnimze detection. We  cannot assune

Menendez's notive; the burden was on the state
to prove it. Menendez; 368 So.2d at 1282.

The Menendez Court held that the trial court inproperly
appl i ed the aggravating factor and remanded for re-sentencing.

In the case at bar, the nurder was commtted with a knife
that was never found. Thus, it was never determ ned whether the
knife was brought into the victims apartnent by the perpetrator
or if it was the victinis utensil to begin with. That fact al one
cannot support the use of the "avoid arrest aggravator." Under
Menendez, it is not a question of the instrument used to cause the
killing, but the notive of the killer. Likew se, whether it was
found at the scene or carried there by the perpetrator would be
irrelevant unless further facts relate the weapon to notive. I t
is the domnant or sole notive of the nurderer being to avoid
arrest or elimnate a witness that is determnative.

The State produced only one shred of evidence at trial that
it relied upon to support the “avoid arrest aggravator.” That
evidence was the very short descriptive paragraph of WIIliam

Pal mer that purportedly was confessed to himin the jail cell by
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the appellant. It was this description that was clearly recanted
by Pal mer during the final evidentiary hearing.

Furthernore, the devel opnent of the Florida |aw (concerning
the nurder of a witness who was not a |aw enforcenent officer) in
the early 1980's, appears to have been centered on those fact
situations where the perpetrator abducted the victim from the
scene of the robbery and was usually associated w th kidnapping.
In Routly v. State, 440 So.2d 1257 (Fla. 1983), the Florida
Suprene Court cited several early 1980's cases in which the "avoid
arrest aggravator" was uphel d.

In Bolender v. State, 422 So.2d 833 (Fla. 1982), the
def endants robbed the victinms of drugs. They tortured them for
hours to death and set fire to their car to dispose of the bodies.
The Florida Supreme Court found from the record that the
defendant's intent in killing them was to prevent them from
identifying the killers and to destroy the evidence.

In Martin v. State, 420 So.2d 583 (Fla. 1982), the defendant
robbed the store clerk, kidnapped her, and raped her. He drove
her to a dunp and there stabbed her to death. The aggravator was
uphel d based on these facts (including the abduction) indicating
his sole notive was to avoid detection

In Giffin v. State, 414 So.2d 1025 (Fla. 1982), the
def endants abducted a bystander witness to a robbery and dragged
himinto the woods where they shot and killed him

In Adanms v. State, 412 So.2d 850 (Fla. 1982), the defendant
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abducted an 8-year-old girl, sexually assaulted her, then
strangl ed her and left the body in a desol ate area.

In all of these cases, the facts and circunstances associ at ed
with the nmurder tend to indicate that the predom nant or sole
notive for the nurder was to elimnate the w tness. The common
thread in these cases is the additional serious crimnal activity,
whi ch apparently notivated the killers to elimnate wtnesses.
The comon thread in these cases is abduction, kidnapping, sexual
assault or torture, all of which evidence the notive for killing.
None of those are present in the case at bar. Aside fromPalner’s
very short statenent, there was no evidence whatsoever that the
murder was committed for the sole purpose of avoiding detection
In fact, aside from Palner’'s statenent there is no evidence that
appel | ant was the perpetrator.

In Doyle v. State, 460 So.2d 353 (Fla. 1984), the defendant
was convicted of first-degree nurder and sexual battery. The
Fl orida Suprene Court held that the state did not prove the "avoid
arrest aggravator" beyond reasonabl e doubt and stated:

As for the remaining aggravating factor, the
court based its finding that the mnurder was
coonmitted to avoid Ilawful arrest on its
finding of fact: The victim knew her attacker
and would report the rape. In a prior case,
Doyl e had been given a suspended five-year
sentence which would be inposed if he were
convicted of any crine. The trial court
therefore inferred that the nurder was
conmmitted to prevent the report of the rape

W have consistently held that where the

victimis not a |law enforcenent officer, the
state must prove beyond a reasonable doubt
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that the dom nant notive for the murder was
the elimnation of wtnesses. Menendez v.
State, 368 So.2d 1278 (Fla.1979); Riley v.
State, 366 So.2d 19 (Fla. 1978), cert. denied

459 U.S. 981, 103 S.&t. 317, 74 L.Ed.2d 985
(1982). It is a tragic reality that the
murder of a rape victimis all too frequently
the cul m nation of the sane hostil e-aggressive
i npul ses which triggered the initial attack
and not a reasoned act notivated primarily by
the desire to avoid detection. Based on the
facts in the record before this Court, we hold
that the state has not proven this aggravating
factor beyond a reasonable doubt. Doyle; 460
So. 2d at 358,

In Bates v. State, 465 So.2d 490 (Fla. 1985), the defendant
abducted a worman form her office. He took her into the woods
behind the building, attenpted to rape her and then robbed her and
st abbed her to death. The Florida Suprene Court, quoting fromits
opinion in Rley v. State, 366 So.2d 19, 22 (Fla. 1978), said:

.the nmere fact of death is not enough to
I nvoke this factor when the victimis not a
| aw enforcenent officer. Proof of the
requisite I nt ent to avoid arrest and
detection nust be very strong in these cases.

What may have seened exceedi ng strong evidence from Pal ner at
trial and on direct appeal is not strong at all in light of his
recent recantation and in hindsight. Whether or not the
recantation is fully believed, the very fact that the w tness now
attenpts to recant also reflects on the very strength of the proof
of the requisite intent to avoid arrest. It no |onger seens
strong, convincing or clear. It certainly brings into question

the avoid arrest aggravator as it applies to the evidence in this

case.
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In Bruno v. State, 574 So.2d 76 (Fla. 1991), the defendant

knew the victimand he confessed to the nurder. The Court held:
St andi ng al one, the fact that the victimcould
identify the nmurderer does not prove beyond a
reasonabl e doubt that the elimnation of a
Wi tness was a dom nant notive for the killing.
Bruno; 574 So.2d at 82.

The elderly victim was found dead in the foyer of her hone
with twenty-one stab wounds. Defendant's fingerprints were found
in the house and inside her car. Davis v. State, 604 So.2d 794
(Fla. 1992). The trial court determned that the victim knew the
def endant and could identify him and drew the inference that he
killed her to avoid arrest. The Florida Suprene Court reversed
and remanded for a new sentencing proceedi ng because there were no
other facts argued to the jury in support of the "avoid arrest
aggravator" except that the victimknew him

In this case, without Palner’s testinony all that can be
determined is that the Lorraine Pezza knew Robert Consalvo very
well. She would have been able to identify him Wthout Palner’s
statement, there is no other evidence in the record that places
appel lant in her apartnment at the tine of her dem se.

Since, by its very nature, nurder always does away wth a
witness to essential facts, what safeguards are there to keep the
affect of the law in this area from applying to essentially every
murder case? The Florida Suprene Court's nmandate that the state

has the burden to prove that the primary or sole notive for the

murder was to elimnate a witness nust be strictly applied in each
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case, especially in this case where the only witness to any facts
that woul d support this aggravator have been brought into question
by conpetent evidence at the final hearing (i.e.: the recantations

of DaCosta and Pal nmer).

C. The Doctrine of Newy Discovered Evidence Applied to the
Avoi d Arrest Aggravator:

Finally, the aw on the "avoid arrest aggravator” was clearly

delineated in Consalvo v. State, 697 So.2d 805 (Fla. 1996). The
Fl ori da Supreme Court hel d:

In this case, a witness testified regarding a
conversation he had with appellant while in
jail:

He went over there one day, and she didn't
answer the door, but he knew she was hone. He
figured she was passed out. So he broke into
t he house.

While he was in there, she woke up and started
yel ling she was going to call the cops and get
out of her house and this and that. And she
reached to grab the phone, and he grabbed her
and tried to pull, you know, tried to stop her
from calling the cops; and she started
scream ng, so he said he stuck her. Then she
really started scream ng, so he stuck her a
coupl e nore tines.

We conclude that this testinony, coupled with
the fact that appellant and victim knew each
other, and the appellant was aware that the
victim was pressing charges against him for
his prior theft, is sufficient to uphold the
trial court's finding of the avoid arrest
aggravator. Consalvo; 697 So.2d at 819.

The Fl orida Supreme Court further stated:

In the instant case, however, the victim
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threatened to call the police and reached for
t he phone while appellant was attacking her.
Consal vo; 697 So.2d at 820.

Assum ng that Palnmer was telling the truth at trial, this
point was valid. However, whether Palnmer had falsified his trial
testi nony has been squarely brought into question.

And the high Court al so pointed out:

In this case, the wvictims screamng was
cont enpor aneous with her threat and actions to
call the police. Consalvo; 697 So.2d at 820.

If Palmer had lied in his trial testinony on this point and
if he was telling the truth on his recant, there is absolutely no
evidence that this occurred in the entire rest of the record.

Al though the doctrine of the |aw on "avoid arrest
aggravators” is sound, the foundation upon which it rests in the
Consalvo matter is shifting sand in light of the postconviction
final hearing testinony of Mark DaCosta and WIliam Palmer. The
recanted testinony of both of these witnesses is that Consalvo
never breathed a word about any of the facts of his case to
DaCosta and never discussed his case at all with Pal ner. Pal mer
testified that Consalvo told himthese things when in fact it was
sol ely DaCosta who had infornmed himof the facts that he testified
to. Palnmer states now that he lied in his testinmony and that he
cannot live with the fact that his testinony led to the death
penalty of Robert Consalvo when he had I|ied. He testified that

the detectives helped to hone down the details of his eventua
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trial testinmony that was so condemming and that he was found
several times by two huge thugs who threatened his well being if
he failed to testify at trial against Consalvo. Palner is adamant
t hat Consal vo never talked to him about his case and that all he
knew had cone from DaCosta with the exception of honing the
details that was provided by the detectives.

Recanting witness DaCosta testified that he, too, had never
heard any of the details of the case directly from Robert
Consal vo. DaCosta clainms that he was fed information such as crine
scene photos and intimate crine scene investigation facts. He was
told to get one or two additional guys in the cell to repeat these
facts and that acting under that charge, DaCosta conscripted
Wl liam Palmer and taught him whatever he knew about the case
Both recanting witnesses confirm that they each lied in their
police statenment and Grand Jury testinony. Additionally, Palner
testified that he lied on his pretrial deposition and in his
crucial trial testinony. It must be borne in mnd that [Costa
and Pal mer went their separate ways after ASA Brian Cavanagh had
them renmoved from Consalvo's cell and placed in protective custody
followng their Gand Jury testinony on Cctober 21, 1991. Pal ner
was set free on ROR bond and shortly thereafter given probation
From there his life sent himin and out of various prisons and
jails until he was | ocated at Jefferson Correctional Institute in
North Fl orida. Dacosta went to trial, was convicted and began

serving his reduced sentence of 17 years. He was found way down
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in Dade City.

During the final evidentiary hearing DaCosta was in the
Broward Main Jail and Palnmer was living on the streets in Dania.
Nei t her had seen, spoke or communicated with the other for el even
years. Yet the details of their respective recants matched up
sufficiently to indicate reliability.

Pal ner's testinony was not true and now stands as recanted.
Therefore the Florida Supreme Court's holding cannot stand.
Clearly wthout Palnmer's testinony, the nere fact that the victim
and the Consal vo knew each other and even in light of the victim
threatening to bring a m sdeneanor charge of petit theft against
Consal vo would not be sufficient to sustain the state's burden of
proving beyond reasonable doubt that the sole or predom nant
notive for the killing was to avoid arrest or detection.

At the very least the death penalty would have no | egal basis
in this case and could not stand. Additionally, wthout Palner's
paragraph of trial testinony, the very outcone of the trial would
have been different, as the jury would not have had the nental
i mpage of Consalvo in the victims apartnent stabbing her to death.
In fact, there would be no evidence placing himin her apartnent

at the tine of her death and he is entitled to a newtrial.
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| ssue II1: WHETHER THE TRI AL COURT ERRED IN NOT FI NDI NG FROM
THE RECANTED TESTI MONY [ NEWLY DI SCOVERED EVI DENCE]
THAT THE STATE HAD EXCULPATORY EVI DENCE FROM MARK

DaCOSTA AND W LLI AM PALMER THAT I T HAD W THHELD
FROM THE DEFENSE DURI NG TRI AL AND DI RECT APPEAL?

Di scussion of this issue is subdivided into two topics:
newy discovered evidence standard and excul patory evidence
wi t hhel d.

A. Newl y Di scovered Evi dence:

The Florida Suprene Court, in Jones v. State, 591 So.2d 911
(Fla. 1991), reviewed the trial court's sumary denial of
defendant's second notion for postconviction relief. The Court
remanded for an evidentiary hearing on the newly discovered
evi dence cl aim

The newl y di scovered evidence arises in several affidavits of
nine new wtnesses that were attached to Jones' 3.850 notion.
These affidavits point to the supposed real nurderer, den
Schofield, who allegedly confessed to a prison cellnmate and a CCR
I nvesti gator.

The Jones Court reviewed the standard previously set in
Hal | man for review of newy discovered evidence issues and stated:

The sem nal case on attenpting to set aside a

convi ction because of new y di scovered
evidence is Hallman v. State, 371 So.2d 482

485 (Fla.1979), in which this Court said:
"The general rule repeatedly enployed by this
Court to establish the sufficiency of an
application for wit of error coram nobis is
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that the alleged facts nust be of such a vital
nature that had they been known to the tria

court, they conclusively would have prevented
the entry of the judgnent. Wllianms V.
Yel vi ngton, 103 Fla. 145, 137 So. 156 (1931);
House v. State, 130 Fla. 400, 177 So.705
(1937); Baker v. State, 150 Fla. 446, 7 So.2d
792 (1942); Cayson v. State, 139 So.2d 719
(Fla. 1% DCA), appeal dismssed, 146 So.2d
749 (Fl a.1962).

* % %

In Preston v. St at e, 531 So. 2d 154
(Fl a.1988), we explained that under the
Hal | man standard, if the sole prosecution
Wi tness recanted his testinony, a petition for
coram nobi s could be granted. However, if the
newy discovered evidence did not refute an
element of the State's case but rather only
contradi cted evidence that had been introduced
at trial, the petition nust be denied. Jones;

591 So.2d at 915.

The Suprene Court here ruled that the Hallnman standard was
too strict requiring a next-to-inpossible burden of proof. It
held that the newy discovered evidence "nmust be of such a nature
that it would probably produce an acquittal on retrial."” Jones
591 So.2d at 915. The Court further held that the same standard
applies to penalty phase proceedings, this being the sanme standard
applied by the federal courts.

In analyzing the newly discovered evidence claim the court
must examne the proffered evidence to see if it qualifies as
new y di scovered under the Hall man definition:

That is, the asserted facts 'nust have been
unknown by the trial court, by the party, or
by counsel at the tinme of trial, and it nust
appear that defendant or his counsel could not

have known them by the wuse of diligence.
Hal | man, 371 So.2d at 485.' Jones, 591 So.2d

at 916.
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The facts of the Palnmer and DaCosta recantation evidence
along with the ASA Farnsworth nenorandum indicating that ASA
Cavanagh had in fact gone over to the jail and discussed the case
and testinmony of Palnmer and another inmate concerning a nurder
prosecution and the inconsistency of ASA Cavanagh’s testinony
regarding placing inmates into certain cells as he wi shed, coupled
with the State’'s refusal to turn over Gand Jury testinony of
DaCost a and Pal mer have been been discussed in the statenent of
facts and on issue | discussion thoroughly.

It is clear that these asserted facts were not known to the
defense attorney or to the trial court wuntil the clandestine
secret dealings were brought to light during the investigation of
this postconviction proceeding. It is just as clear that neither
the appellant nor his trial counsel could have figured out this
schenme by any due diligence back in 1991 and 1992. These asserted
facts certainly qualify as newy discovered evidence under the
Hal | man definition.

Reiterating argunent previously nade on the other issues, it
al so seens clear that had Pal mer never testified that there is a
good probability that the verdict in the guilt phase would have
been different as the prosecution would not have proven guilt
beyond a reasonabl e doubt and the penalty phase recommendati on of
the jury and the trial court’s sentence would have been life

rat her than deat h.
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Therefore, the asserted facts qualify as newy discovered
evi dence. The question remains whether the State knew or should
have known of such asserted facts and it withheld this from the

def ense before and during trial.

B. Excul patory Evi dence Wt hhel d:

1. The trial court denied the death-sentenced defendant's
notion for postconviction relief, followng an evidentiary
hearing, in Routly v. State, 590 So.2d 397 (Fla. 1991). Rout | y
claimed that the state suppressed critical exculpatory and
I npeachnent evidence relating to the acconplice's inmunity
contract. The Suprenme Court reflected that the state is required
to disclose favorable evidence to the defense (whether it relates

to guilt or punishnment) pursuant to Brady v. Maryland, 373 US
83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), and stated:

In order to establish a Brady violation, one
must prove: (1) that the government possessed
evi dence favorable to the defendant (including
i npeachnment evidence); (2) that the defendant
did not possess the evidence, nor could he
obtain it with any reasonable diligence; (3)
that the prosecution suppressed the evidence;
and (4) that had the evidence been disclosed,
a reasonable probability exists that the
outconme of the proceedings would have been
different. Routly; 590 So.2d at 399.

In that counsel was aware of the inmmunity contract before

trial and he spoke of it in his opening statenment at trial, there

was no Brady violation in this case. Furt hernore, there was no

reasonabl e probability that if the evidence had been discl osed the
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out cone woul d have been different. For these reasons, the Suprene
Court denied the claimin Routly.

Applying the sanme principle to the case at bar, the State did
not disclose the above asserted facts at any tinme, let alone
before or during trial. No one had any idea that the schene had
taken place until Palner and DaCosta reveal ed the shocking facts
during their recantations.

In Scott v. State, 657 So.2d 1129 (Fla.1995), the Florida
Suprene Court reviewed the summary denial of defendant's third
notion for postconviction relief concerning an alleged Brady
vi ol ati on and remanded the case for evidentiary hearing.

Scott clains that the state commtted a Brady violation by

not
di scl osi ng:

(1) a statenent of the co-defendant's cell mate who now
c!aips the co-defendant admtted Kkilling the
victim

(2) a statenent by another person who allegedly told
police that the co-defendant was mad at Scott for
runni ng out on hinm and

(3) a nedical exam ner photograph suggests that the
deat hbl ow cane when the co-defendant hit the victim
in the head wth a wi ne bottle.

The Court carefully reviewed the affidavits and its own prior
decision in Garcia v. State, 622 So.2d 1325 (Fla. 1993) in which
it reviewed Wllians v. Giswald, 743 F.2d 1533, 1542 (11'" Gir.
1984). The WIllianms Court held "It is irrelevant whether the

prosecutor or police is responsible for the nondisclosure; it is
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enough that the State itself fails to disclose.

In this case, the “State” includes nore than sinply the trial
prosecutor Jeff Marcus, Esq. who was |likely on the outside of what
was taking place with Pal ner and DaCosta and he was not privy to
the Gand Jury proceedings. But the term the “State” also
i ncludes other assistant state attorneys such ASA Brian Cavanagh
and ASA Ken Farnsworth. It includes the police detectives that
i nvol ved thenselves in going over to the jail and taking taped
statenments from DaCosta and then Palner, on different days. It
i nvol ves those who could not |ocate the court reporter’s notes of
the Grand Jury proceedings. They found notes from January 1992
onward but those of COctober 21, 1991, a couple nonths earlier have
been lost and cannot be recovered. They are, therefore,
unavai l abl e for review by appellant and nust be presuned to be so
damming to the State’'s position that they could not be reveal ed.

The Florida Suprene Court, in MIls v. State, 684 So.2d 801
(Fla. 1996), also dealt with a postconviction claimthat the State
failed to disclose excul patory evidence in violation of Brady,
supra. Although MIIs was affirmed (indicating the clains did not
neet the standard in this case), the re-statenent of the law is
qui te hel pful:

The test for determning the effect of the
State's failure to disclose exculpatory
evidence is whether there is a reasonable
probability that had the evidence been
di sclosed to the defense, the result of the

proceeding would have been different. See
United States v. Bagley, 473 U S. 667, 682
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105 S. . 3375, 3383, 87 L.Ed.2d 481 (1985)
(Blacknmun, J., plurality opinion); id. at 685,
105 S. . 3385 (Wiite, J., concurring in part
and concurring in judgnment). In other words,
MIls nust show the follow ng: (1) that the
State possessed evidence favorable to him
(2) that the evidence was suppressed; (3)
t hat he did not possess the favorable
evidence, nor could he obtain it wth any
reasonabl e diligence; and (4) that had the
evi dence been di scl osed, a reasonabl e
probability exists that the outcone of the
proceedi ngs would have been different. See
Cherry v. State, 659 So. 2d 1069, 1073
(Fla.1995). MIlls; 684 So.2d at 805-806.

In this case, there can be no doubt that the only renedy for

this wong is to grant the appellant a new trial.
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VWHETHER THE TRI AL COURT ERRED | N NOT FI NDI NG FROM
THE RECANTED TESTI MONY [ NEWLY DI SCOVERED EVI DENCE]

THAT THE STATE KNOW NGLY USED M SLEADI NG TESTI MONY
OF WLLI AM PALMER AT TRI AL?

In Gglio v. United States, 405 U. S. 150, 92 S.C. 763, 31
L. Ed. 2d 104 (1972), the case arose on a defense notion for new
trial based on a newy discovered evidence claim The defendant
al | eged that the governnent nade a promise of leniency to its key
witness in return for his testinony to the grand jury and failed
to disclose that to the defense. At the hearing on the notion the
prosecutor who tried the case testified that he was unaware of the
prom se nmade by the grand jury prosecutor, when he said in closing
argunent that "[Taliento] received no prom ses that he would not
be indicted.” Gglio; 92 S.C. at 765.

The Suprenme Court of the United States held that neither the
grand jury prosecutor's lack of authority, nor his failure to
informhis superiors or replacenent prosecutor is controlling over
this issue. The prosecutor's duty to offer all nmaterial evidence
to the jury was not fulfilled violating due process and requiring
that the case be remanded for a new trial

The high Court stated:

In the circunstances shown by this record
neither Di Paola's authority nor his failure to
inform his superiors or his associates is
control ling. Mor eover , whet her t he

nondi scl osure was a result of negligence or
design, it is the responsibility of the
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prosecut or. The prosecutor's office is an
entity and as such it is the spokesman for the
Gover nnent . A prom se made by one attorney
nmust be attributed, for these purposes, to the
Gover nnent .

* *x *

Here the Governnent's case depended al nost
entirely on Taliento's testinony; wthout it
there could have been no indictnent and no
evidence to carry the case to the jury.
Taliento's credibility as a wtness was
therefore an inportant issue in the case, and
evi dence of any understanding or agreenent as
to a future prosecution would be relevant to
his credibility and the jury was entitled to
know of it. Gglio; 92 S.Ct. at 766.

I ncorporating by reference all of the facts and argunents
made in this brief wi thout the burden of restating themall, there
certainly was a Gglio violation in this case. ASA Brian Cavanagh
who conducted the Gand Jury proceedings that chose to bring an
i ndi ctmrent against appellant and Cavanagh’s neeting(s) wth
Dacosta either at the jail or in his office were never disclosed
by the State and, in fact, were denied at the final hearing and
this amounts to a Gglio violation. DaCosta’s and Palner’s
testinonies at the final hearing were independent [Pal nmer was on
the streets and DaCosta in jail and neither had seen or
communi cated with the other since October 1991] and corroborative
as were their affidavits given to defense counsel and entered into
evi dence. The State refused to disclose the Gand Jury
transcripts to appellant for the final hearing. The independent

menor andum of ASA Farnsworth docunmenting Palner’s own litigation

file nmenorializes ASA Cavanagh's trip to the jail to discuss the
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nmur der case with Pal ner and anot her innate [DaCosta].

Wth these behind the scenes, clandestine activities and
tactics designed to set up Robert Consalvo for a conviction and
death penalty that were being conducted by the State, there is an
obvi ous and cl ear due process violation as the prosecution failed
to offer all material and conpetent evidence to the jury. A new

trial nmust be granted.
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| SSUE V: VWHETHER THE TRI AL COURT ERRED I N SUWMVARI LY DENYI NG
APPELLANT’ S CLAI M5 V THROUGH XV, RAISED IN THE
SECOND AMENDED MOTI ON FOR POSTCONVI CTI ON AND/ OR
COLLATERAL RELI EF, W THOUT DETERM NI NG SUFFI CI ENCY

OF THE PLEADI NG ON I'TS FACE AND W THOUT PERM TTI NG
ANY EVI DENTI ARY HEARI NG OR AN OPPCORTUNI TY TO MAKE A
RECORD FOR REVI EW?

The trial court sunmarily denied each and every one of clains
V through XV raised by Appellant in his 29 anended notion for
postconviction relief inits “Order Re: Huff Hearing” dated 03-01-
02 [ROA vol. 9, pp. 1604-1607]. The trial court erred in that it
failed to consider whether any of the issues raised in these
claimse were legally or factually sufficient, and it failed to
denonstrate clearly and objectively fromthe files and records in
the case why each of these clainms ought to be sunmarily denied
wi t hout any opportunity for evidentiary hearing.

In Lawrence v. State, 831 So.2d 121 (Fla. 2002) the defendant
filed a nmotion for post-conviction relief, the trial court
sunmmarily denied his clains and the Florida Supreme Court per
curiam affirnmed. Thi s decision expresses the clear statenent of
the Florida | aw [ Lawence; at 127]:

This Court has held on nunerous occasions that
a defendant is entitled to an evidentiary
hearing on his notion for post-conviction
relief unless (1) the notion, files and
records in the case conclusively show that the

defendant is not entitled to any relief, or
(2) the notion or the particular claim is

facially invalid. See Cook v. State, 792
So.2d 1197, 1201-1202 (Fla.2001); Maharaj v
St at e, 684 So.2d 726 (Fla.1996). The

def endant carries the burden of establishing a
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prima facie case based upon a legally valid
claim This Court has held the follow ng:

A motion for post-conviction relief can be
deni ed wi thout an evidentiary hearing when the
notion and the record concl usively denonstrate
that the novant is entitled to no relief. A
defendant nmay not sinply file a notion for
post -conviction relief containing conclusory
all egations that his or her trial counsel was
ineffective and then expect to receive an
evidentiary hearing. The defendant nust
al l ege specific facts that, when considering
the totality of the circunstances, are not
conclusively rebutted by the record and that
denonstrate a deficiency on the part of
counsel which is detrinental to the defendant.

Kennedy v. St at e, 547 So.2d 912, 913

(Fl a. 1989) (citations omtted); see also
Freeman v. State, 761 So.2d 1055, 1061
(Fl a. 2000) .

Al t hough the Lawrence opinion directly speaks of ineffective
assistance of counsel issues [and there are no ineffective
assi stance of counsel issues raised in this case], its principle

applies to any postconviction issue.

In Atwater v. State, 788 So.2d 223 (Fla. 2001), the issues
raised were also ineffective assistance but the Suprene Court
spoke in nore generalized terns delineating the identica
principal applicable to all postconviction notions [Atwater; at
229]:

W begin our analysis wth the genera
proposition that a defendant is entitled to an
evidentiary hearing on a postconviction relief
notion wunless (1) the notion, files and
records in the case conclusively show that the
prisoner is entitled to no relief, or (2) the
notion or a particular claim is legally
i nsufficient. See, e.g., Mharaj v. State,
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684 So.2d 726(Fla. 1996); Andersonv. State
627 So.2d 1170(Fla.1993); Hoffman v. State,
571 So. 2d 449(Fla. 1990); Holland v. State,
503 So.2d 1250(Fla.1987); Lenon v. State, 498
So.2d 923(Fl a.1986); Fla.R CimPro 3.850.
The defendant bears the burden of establishing
a prima facie case based upon a legally valid
claim Mere conclusory allegations are not
sufficient to meet this burden. See Kennedy
v. State, 547 So.2d 912(Fla. 1989). However,
in cases where there has been no evidentiary
heari ng, we nmust accept t he factua
allegations mnade by the defendant to the
extent that they are not refuted by the
record. (citations omtted). W nust exani ne
each claim to determne if it is legally
sufficient, and, if so, determ ne whether or
not the claimis refuted by the record.

Applying these principles to this case, the trial court
shoul d have conducted the Huff hearing under the presunption that
Appellant is entitled to a full evidentiary hearing on all of his
factual clains. The trial court should have determ ned whether
the notion was tinely and legally sufficient on its face. In this
case, the trial court failed to properly determne that
Appellant’s notion, the files and records in the case conclusively
show that he was not entitled to relief as a matter of |aw on
claims V through XV. The trial court erred in summarily denying
clainms V through XV without any evidentiary hearing. Since there
was no evidentiary hearing in the trial court on these clains,
this Court nust accept appellant’s factual allegations as pled
because they are conpletely consistent with the record and legally
sufficient on their face. As a result, the case should be

remanded for evidentiary hearing on clains V through XV.
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The trial court failed to attach record portions to its order
along with witten findings so that the review ng court could nmake
its determnation as to whether the trial court’s decision is
val i d under Atwater and Law ence.

This is Appellant’s first stage of postconviction litigation.
The issues Appellant has raised on this postconviction notion have
not been raised before and they have not been litigated before.
Appel I ant shoul d be given an opportunity to present proof of facts
on the issues raised so that the trial court would have a conplete
record before it prior to making an informed decision and the
review ng courts would have the conplete factual record on which
to rule. Death cases deserve special attention and attention
means to record facts and not nere pl eadings al one.

Whenever the trial court inproperly denies relief that is
| ater overturned on appeal, valuable tine is lost both to the
court process and to the liberty interest of the person who nust
remain on “Death Row’ if he is later determned to have been
wrongly convi ct ed. It would be a better practice for the tria
court to liberally grant evidentiary hearings on a tinely basis.
This would give the defendant a full and fair opportunity to
prepare and present proof on his properly pled clains.

Under Florida law, an evidentiary hearing on a postconviction
notion is required provided the notion is legally sufficient and
the clains are properly pled alleging a factual basis under the

law for the relief sought, or wunless the files and records
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conclusively denonstrate that the defendant is not entitled to
relief. If the notion is sufficient onits face to allege a claim
[for ineffective assistance, newy discovered evidence, a Brady
violation, Gglio claim etc.] as a matter of lawand if the files
and records do not conclusively refute the claim the trial court
must grant an evidentiary hearing.

In this case, the trial court did not nake a finding that
Appel l ant’s second anended notion for postconviction relief was
either legally sufficient or legally insufficient. Nor did the
trial court enter any findings on “timeliness” of this notion.
The trial court did adopt all of the State’'s argunents in its
response to all of the <clainms and incorporated the State’'s
response [ROA vol. 6, pp. 817-888] and the State’s appendi x [ ROA
vol. 6, p.889 through vol. 9, p. 1483] into its final “Order Re:
Huff Hearing” [ROA vol. 9, pp. 1604-1607] summarily denying each
and every one of clainms V through XV. The trial court nmade no
findings in regard to the legal sufficiency of the pleading as to
any of Appellant’s clains V through XV on the face of these
claims. The trial court erred in not applying the proper |ega
standard to grant a final evidentiary hearing on these cl ai ns.

In Appellant’s case, where there are two recanting w tnesses
calling pivotal record evidence into question and wthout this
evi dence there was no basis for conviction and certainly no basis
for the avoid arrest aggravator to support the death penalty, a

full hearing on all issues is necessary. Wthout a full and fair
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heari ng the conviction and death sentence cannot stand.
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| SSUE VI : VWHETHER THE TRI AL COURT ERRED | N ADDRESSI NG
APPELLANT’ S CLAI M5 V THROUGH XV, RAISED IN THE
FI RST AMENDED MOTI ON FOR POSTCONVI CTI ON AND/ OR
COLLATERAL RELI EF, SEPARATELY AND | NDI VI DUALLY
W THOUT ANY REGARD TO THE | NTERACTI VE OR

CUMMULATI VE EFFECT OF SOME OR ALL OF THESE CLAI M5
TAKEN TOGETHER AS A WHOLE AND W THOUT PERM TTI NG
ANY EVI DENTI ARY HEARI NG OR AN OPPORTUNI TY TO MAKE A
RECORD FOR REVI EW?

In its “Order Re: Huff Hearing” dated 03-01-02 [ROA vol. 9,
pp. 1604-1607], the trial court addressed each of Appellant’s
clainms separately and individually. The trial court gave no
regard to the interrelation of the clains.

In his second anended notion for post-conviction relief [ROA
vol. 5, pp. 765-806], the Appellant attenpted to separate out his
clainms in order to focus on certain key points. Most of these
emanate from the errant testinony of WIIliam Pal mer who had been
coached behind the scenes by Mirk DaCosta who testified at the
evidentiary hearing that the prosecutors coached him Wthout the
testinmony of WIlliam Palnmer in this case, the State would not be
able to connect the Appellant with the crime scene at the tinme of
t he murder. Wth that testinony, the State was able to paint a
pi cture of how the nurder was commtted and that it was commtted
for the purpose of avoiding arrest. The testinony of WIIiam
Pal mer was crucial to obtaining the guilty verdict and also in
securing the death penalty for Robert Consal vo. It was pivotal
testinmony in this litigation.

This argunent was raised in clains | through IV that were
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tried at the final evidentiary hearing to the trial court.
Several of the remaining clainms are necessarily interactive wth
clainms | through |IV.

In Caim VIII of Appellant’s second anended notion for
postconviction relief, WIlliam Palner’s testinony was addressed.
Pal mer’s testinony was focused on by the Florida Supreme Court in
its opinion on the direct appeal fromthe guilt and penalty phases
of the trial. In Consalvo v. State of Florida, Suprene Court of
Florida, No. 82,780, QOctober 3, 1996, at p. 11, the Court said:

In this case, a witness testified regarding a
conversation he had with appellant while in
jail.

He went over there one day, and she didn't
answer the door, but he knew she was hone. He
figured she was passed out. So he broke into
t he house.

Wiile he was in there, she woke up and started
yelling she was going to call the cops and get
out of her house and this and that. And she
reached to grab the phone, and he grabbed her
and tried to pull, you know, tried to stop her
from calling the cops; and she started
scream ng, so he said he stuck her. Then she
really started scream ng, so he stuck her a
couple nore tines.

We conclude that this testinony, coupled wth
the fact that appellant and victim knew each
other, and the appellant was aware that the
victim was pressing charges against him for
his prior theft, is sufficient to uphold the
trial court’s finding of the avoid arrest
aggravator.”

A clear pronouncenent of the law on the avoid arrest

aggravator was set out in this opinion.
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Where it can be proved that this testinony was recanted and
was not the truth, not only was the jury duped but the court was
as well. Be that as it may, WIliam Palner’s recant neans there
was no evidence in the record to support the avoid arrest
aggravator so the death penalty cannot stand. In addition it
brings the entire guilt phase proceeding into question so that a
new trial would be required.

CaimWVIIl raised the issue of Wlliam Palnmer’s recant as it
affected the avoid arrest aggravator. This claim al so addresses
Appellant’s right to testify at trial that he never adequately
wai ved. Furthernore, defendant was never even given the
opportunity by the trial court to testify at the penalty phase.
This necessarily means that clainms VI, VII and WVIII were
interrel ated and needed to be tried together with clains | through

IV. The trial court determ ned not to consider clains VI, VII and

VIIl at all and summarily denied each of them wi thout evidentiary
heari ng.

ClaimV was disallowed by the trial court. It relates to
significant evidentiary issues. The defendant is still trying to

secure adequate mtochondrial DNA testing on hairs and other
fibers that were clutched into the hands of the victim at her
death presunmably belonging to the nurderer and not belonging to
Robert Consal vo. This testing has been delayed so long by the
State that the trial court lost jurisdiction of the issue because

of the filing of this appeal. The trial court wouldn't permt the
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defense to test this evidence and then sumarily denied claim V.
This is clear error requiring further investigation and a final
evidentiary hearing in the trial court.

ClaimIX is admttedly novel but raises interesting issues
regardi ng violation of equal protection and due process as to this
particul ar defendant and as opposed to others convicted of first
degree nurder by not creating a reviewable record on the issue of
proportionality. Hearing tinme was requested to attenpt to nmake
proof on this issue so that it could be adequately argued in the
Fl orida Suprenme Court but this too was summarily denied by the
trial court.

Claim X raises new and different mtigation evidence and
argues that there is no forumfor presenting this information that
arose after conviction save the postconviction notion. The trial
court determned not to permt an opportunity for the defendant to
be heard on these items and sunmarily denied the claim wth
evidentiary hearing. This effectively denies the defendant due
process and is error.

Claim XI raises a very inportant issue concerning the
victims brother, a renowned prosecutor and TV comment ator. | t
was because of this man’s status that his out-of-control antics at
trial were permtted by the trial court. Then, at the penalty
phase, he was permtted to testify as to victim inpact evidence.
This claim deserves to be heard and the Appellant permtted an

opportunity to nmke an evidentiary record for review by this
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Court.

ClaimXll raises the ever present issue of the Court getting
involved in the State’s plea offers and thereafter sentencing the
Appellant to a far nore harsh sentence. In this case the State
offered to waive the death penalty and agree to a |ife sentence.
The defendant demanded his Sixth Amendnment right to trial. \Wen
the trial did not go his way, the trial court sentenced himto
deat h. If the proper penalty before trial was determned to be
life but followng trial it becomes nothing |ess than death, the
only changed circunstance was that the Appellant denmanded his
constitutional right to trial. Thus, he was being punished for
exercising his constitutional right to trial and that is clear
error.

Clains XIll, XIV and XV are pled sufficiently to require an
evidentiary hearing in the trial court.

Al'l of the clains are interactive. Al of the clainms need to
be considered as to legal sufficiency in the pleading and, once
deternmined to be legally sufficient, the Appellant deserves to
have a full and fair opportunity to try his case through an
evidentiary hearing on the issues raised so that he can establish

an adequate record for his appellate process
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CONCLUSI ON

Appel | ant seeks a new trial in this matter.
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