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PRELI M NARY STATEMENT

Appel I ant, Robert Consalvo, was the defendant at trial and

will be referred to as “Consalvo”. Appellee, the State of
Florida, the prosecution below wll be referred to as the
“State”. References to the records wll be “ROA” for the direct
appeal, “PCR R for postconviction record, “PCR-T" for the
postconviction transcripts, supplenentals wll be designated
with an “S” preceding the record type, and “AIB” will denote

Consalvo’'s anended initial brief. \Were appropriate, volune and

page nunber(s) will be given.

STATEMENT OF THE CASE AND FACTS

Al though this Court struck Consalvo’s initial brief for non
conpliance wth Florida Rule of Appellate Procedure 9.210,
Consalvo’s amended brief continues to contain invectives,
i nnuendo, and i nappropriate argunent. For these reasons, the
State rejects Consalvo' s statenent of the facts.

On October 23, 1991, Consalvo was indicted for the first-
degree nurder! of Lorraine Pezza and arned burglary of her
resi dence. (ROA.v22 3343). Trial comrenced on January 20, 1993
and the jury returned its verdict on February 11, 1993,

convicting Consalvo as charged. (ROA v17 2719-21; ROA v23 3646-

! This occurred between September 26 and Cctober 3, 1991.



47) . Following the penalty phase, on March 25, 1993, the jury
recommended death by a vote of eleven to one. (ROA v23 3708).
On Novenber 17, 1993, the court sentenced Consalvo to death for
first-degree nurder based upon the felony nurder and avoid
arrest aggravators outweighing two non-statutory mtigators. A
consecutive life sentence for the armed burglary was inposed.
(ROA.v20 3263-3308; ROA.v24 3751-68). This Court affirmed.

Consalvo v. State, 697 So.2d 805, 809 (Fla. 1996). On May 4,

1998, certiorari review by the United States Suprene Court was

deni ed. Consalvo v. Florida, 523 U S. 1109 (1998).

On  April 9, 1999, Consalvo filed a nmotion for
postconviction relief and on July 12, 1999, filed an anended
nmotion with appendix (PCR-R 1 71-72; 103-39; PCR-R 2-5 207-665).
A second anended notion and appendix were filed March 7, 2001
(PCR-R. 5 765-806). The State responded to the Second Anended

Mbti on, and on Decenber 10, 2001, a Huff v. State, 622 So. 2d

982 (Fla. 1983) hearing was held (PCR R 6-9 817-1483, 1519-78).
In the court’s March 7, 2002 order, an evidentiary hearing was
granted on Claims | - |1V. [Each claimwas based upon aspects of
the alleged attenpted recantations of Mark DaCosta and WIIliam
Palmer: Cainm | and 1l were offered as newly discovered

evidence; Caimlll was a Brady v. Maryland, 373 U S. 83 (1963)

claim and Caim IV was raised as a violation of Gglio v.

United States, 405 U S 150 (1972). In the sane order,




Consalvo’s Clainms V - XV were denied sunmarily. (PCR-R 9 1604-
07). The evidentiary hearing was held May 22, May 23, and June
4, 2002. On February 25, 2004, the order was rendered denying
postconviction relief on Claim | - |V based upon the court’s
factual findings that the recanting w tnesses were unworthy of
belief. (PCR-R 11 1991-2010).

The followi ng facts were found on direct appeal:

On Septenber 21, 1991, at 8 p.m the victim
Ms. Lorraine Pezza, who was acconpani ed by
her nei ghbor Robert Consalvo, drove to an
automatic teller machine and wthdrew $200
from her bank account. She placed $140 of
that noney in the glove conpartnment of her
vehicle and placed the remaining $60 in her
purse. At approximately 1:30 a.m Pezza and
Consalvo returned to the forner's apartnent
and, at around 2:30 a.m, Pezza realized
that she had left the noney in her car and
| ooked for her car keys which she never
f ound. She used a spare key to unlock her
car and di scovered the $140 mi ssing fromthe
gl ove box. At this point she called the
police.

At around 3 a.m Oficer WIIliam Hopper was
di spatched to Pezza's apartnent. Pezza,
with Consalvo present, reported to Hopper
that she had |ost or sonebody had stolen
$140 and a set of keys. Hopper asked
Consal vo about the mssing noney and Kkeys
and he deni ed any wongdoing. As Hopper was
witing his report in his patrol car, he was
again dispatched to Pezza's apartnent. Wth
Consal vo no |onger present, Pezza told the
officer that she suspected Consalvo of
t aki ng her keys and noney.

Two days later, on Septenber 24, 1991
Det ective Douglas Doethlaff received a phone
call from Pezza inquiring how to file



charges agai nst Consal vo. Doet hl af f advi sed
Pezza that nore identifying data was needed
on Consalvo and indicated he would contact
Consal vo. Doet hl af f then contacted Consal vo
and told him that Pezza w shed to proceed
with the case and that it was his word
agai nst hers. Consal vo continued to deny
any wongdoi ng.

On Septenber 27, 1991, from 10 a.m to 11
a.m, Pezza enployed a locksmth to change
the locks on her apartnent door and her
mai | box. The | ocksmth subsequently stated
that he was also asked to change the |ocks
on the victims car, but was unable to do
Sso. The |l ocksmith was the last witness to
see Pezza alive. At 4:08 p.m on the sane
day, Consalvo was docunented on videotape
usi ng Pezza's ATM card. Consal vo al so used
Pezza's ATM card on Septenber 29 and 30,
1991. The manager of a notel testified that
on Septenmber 30, 1991, he saw appellant
driving a car "simlar" to Pezza's.

On COctober 3, 1991, at approximately 12:40
a.m, Nancy Murray observed a man wearing a
brown towel over his head cut a screen door
and enter the residence of Myrna Wal ker, who

lived downstairs from the victim Mur r ay
call ed t he police and Consal vo was
appr ehended whil e burgl ari zi ng t he
apart nent. Fresh pry marks were found on a

sliding glass door along with a cut porch
screen. Assorted jewelry was found |lying on
the bedroom floor with a screwdriver and

t ownel . Wen police searched Consal vo, they
found checkbooks bel onging to Pezza, as well
as to Walker, and a snall pocketknife.

Consal vo was arrested and subsequent to his
arrest, Consalvo repeatedly asked the police
what his bond would be for this burglary
offense and how quickly he could be
rel eased.

That same day, Detective Doethlaff went to
Pezza's apart nent to i nvestigate why
Consal vo was in possession of her checkbook.



Doet hl af f observed fresh pry marks on
Pezza's front door between the deadbolt and
t he door knob. Wen no one answered the
door, which was |ocked, Doethlaff left a
business card at the door requesting Pezza
to contact the police. That evening, after
Pezza's famly had tried unsuccessfully for
several days to reach her, Eva Bell, a
social worker for the Broward Mental Health
Division, went to the victims apartnent to
check on her'. Wile at the apartment, Bel

encount er ed Pezza's next - door nei ghbor,
Consal vo' s not her, Jeanne Corropol |'i

Corropolli, who lived with Consalvo, related
to Ms. Bell that her son had been arrested
earlier that day (for the burglary of Ms.
Wal ker's apartment). After receiving no
response at Pezza's apart nment, Bel |
contacted the police. At 7:16 p.m Oficer
Westberry responded to Bell's request to
check on Pezza. He knocked on Pezza's
apartnment door wthout getting a response
and noticed Doethlaff's business card was

still in the door janb. The officer went
back to his patrol car to conplete his
report. Bell, who was still in Corropolli's
apartment, testified that shortly after the
officer left the apartnent, Corropolli was
on the phone. Corropol li hung up the phone
and becane hysterical. Corropolli told Bel

t hat her son, Robert Consalvo, said that he
was "involved in a nurder."? Cor r opol |

testified that when she told her son the
police were next door, he replied, "Oh,
shit." Bell imediately related this

information to Oficer Wstberry, who then
forced open Pezza's apartnment door and
di scovered her deconposing body in the
apart nent . The porch screens of Pezza's
apartment were cut.

At 10:10 p.m, Detective GII of the Broward
Sheriff's Ofice contacted Consalvo at the
Ponpano Jail Annex. After advising Consal vo
of his rights, GIl notified Consalvo that
they wanted to speak to him about Pezza's
checks being found on his person at the tine



of his arrest. Consal vo responded by
stati ng: "[Yfou are not going to pin the
stabbing on ne." At this time, GII did
not know that Pezza had been stabbed.

At 2:30 a.m the next day, Detective GII
effectively arrested Consalvo by filing an
add charge against him for the nurder of
Lorrai ne Pezza. Consal vo had not yet been
rel eased on bond for the burglary charge.
Wen a search warrant was executed on
Corropolli's apartnment, the police found a
bl oody towel in a dresser in Consalvo's
bedroom  Subsequent DNA testing matched the
bl ood on the towel with the victims blood.

In a statenent to the police, Consalvo's
nmot her confirnmed that her son had in fact
called her from the county jail and had
advi sed her that he mght be inplicated in a
homi ci de. She further informed police that

she had found a towel in her son's roomwth
bl ood on it.

While incarcerated in the Broward County
Jail, Consalvo nmade inculpatory statenents
to a fellow inmate named WIIiam Pal ner.
Consalvo told Palnmer that he killed Pezza
after she caught him burglarizing her

apartment and said she would call the
police. Wen she started to yell for help,
Consal vo stabbed her. Lorrai ne Pezza was
stabbed three times wth five additional
superficial puncture wounds. The fata

wound was to the left side of the chest.
According to the testinmony of Dr. Ronald
Wight, the nedical examner, this could
have occurred only if the victim was |ying

dowmn at the tine. The additional stab
wounds were to the right upper chest and the
right side of the Dback. The five

superficial puncture wunds were to the
back. Dr. Wight classified the manner of
death as homcide and estimated that death
occurred approximately three to seven days
before the body was di scover ed.



On February 11, 1993, appel | ant was
convicted of arnmed burglary and the first-

degree nurder of Lorraine Pezza. The jury
recormended the death sentence by a vote of
el even to one. The trial court found two

aggravating factors: (1) the capital felony
was comitted while the defendant was
engaged in the commi ssion of a burglary, see
§ 921.141(5)(d), Fla. Stat. (1995); and
(2) the capital felony was commtted for the
purpose of avoiding or preventing a |aw ul
arrest, see id. 8 921.141(5)(e). The court
found no statutory mtigating circunstances.
As for nonstatutory mtigating circunstances
it accorded the following "very Ilittle
wei ght": (1) appellant's enploynment history;
and (2) appellant's abusive chil dhood.
Because the "mtigating factors have been
given very little weight and they in no way
of fset the aggravating factors,”™ the trial
court found the death sentence "fully
supported by the record.”

'pezza's medi cal and psychol ogi cal
records indicate a history of ment al
illness.

’Tel ephone records indicated that at
7:32 p.m on Cctober 3, 1991 a collect cal

was mde from the Ponpano Jail Annex
i nmat es' phone to V5. Corropolli's
apart nment. Consalvo, at this tine, was

bei ng held at the Ponpano Jail Annex.
Consal vo, 697 So.2d at 809-11
At the evidentiary hearing, Consalvo presented Mark DaCosta

(“DaCosta”),? WIlliam Palmer (“Palner”), and Assistant State

2 Mark DaCosta was the name under which this witness was

convi ct ed, gave statenents and grand jury testinmony in
Consal vo’s case, and conmmunicated wth governnent officials.
However, he used the nanme Marco Lee Ronalotti when testifying in
here. The State will refer to himas “DaCosta.”




Attorney Ken Farnsworth. The State presented State Attorney
Secretary Lisa Gardner, Assistant State Attorney Brian Cavanagh
(“ASA Cavanagh”), Broward Sheriff’'s Ofice Detective Frank
Ilarraza, and Florida Departnent of Law Enforcenent Speci al
Agent Audrey Jones (“FDLE Agent Jones”). In denying relief, the

court rejected the recantation testinony of DaCosta and Pal nmer

as not credible and untrustworthy, found ASA Cavanagh
“uni npeachabl e”, and concluded that evidence would not have
produced a different result. Flowwng from that, the court

concluded there was neither a Brady nor Gglio violation. (PCR
R 11 2005- 09)

It was DaCosta’'s evidentiary hearing testinony that he
spoke to ASA Cavanagh about Consalvo’ s case a couple of days
before he gave his October 10, 1991 taped statenent to
Detectives GIl and Ilarraza and two Cooper City detectives
(PCR-T.1 37-40, 101-02). The neeting, according to DaCosta,
took place in the State Attorney’s conference room and |asted 30
mnutes (PCR-T.1 41-44, 86-88). Wth DaCosta were ASA Cavanagh
and a jail guard; Assistant State Attorney Jeff Marcus (“ASA
Marcus”), the prosecutor assigned to the case, was not in the
room and DaCosta did not know, nor had he ever net or spoken to
ASA Marcus (PCR-T.1 44-45, 61, 96-97).

DaCosta clainmed that all of the information he |earned

about Consalvo’'s case came from ASA Cavanagh, who had shown him



crime scene photographs, told him about the crinme and what the
police were |ooking for, naned Consalvo as the suspect, and

asked DaCosta to enlist another inmate to corroborate what woul d

be given in testinony. DaCosta admtted that none of the
information canme from ASA Marcus or the police. According to
DaCosta, in exchange for his testinony, he would receive a
gui delines sentence (PCR-T.1 43-47, 57, 61, 96-97). It was

DaCosta’s testinony that he subsequently contacted a Cooper City
detective he knew and was later interviewed by Broward Sheriff’s
Ofice (“BSO') Detectives GIl and Ilarraza, and two Cooper City
detectives (PCR-T.1 49-51, 54-55).

In his Cctober, 1991 sworn police statement, DaCosta stated

he had net Consalvo on either the fourth or fifth of Cctober and
knew of the charges from Consalvo and news reports (PCR-R 11
1861) . During their conversations, Consalvo said his nother,
brot her, or soneone was trying to get rid of a towel or sneakers
with blood on them The statement related that Consalvo had
gained entry to the apartnment of the victim Lorraine Pezza
(“Pezza”), with a set of keys he had taken from her earlier and
was |ooking for prescription drugs Pezza had (PCR-R 11 1862).
DaCosta reported Consalvo admitted Pezza lived near his nother’s
apartnent and that he had been staying with his nother.
Further, DaCosta told the police Consalvo confessed he knew

Pezza and her boyfriend who had died three weeks before.



DaCosta’s statenment revealed that after Consalvo had entered
Pezza’s apartnent, she confronted him threatened to call the
police, and he becane very violent (PCR-R 11 1862). Descri bi ng

the crine DaCosta stated:

A: Well, [Consalvo] .... never cane right
out and said well, | stabbed her or | killed
her. He just said | did away with her. In
a termlike that, | did away with her. Um
he doesn’'t ... he doesn't talk about the
stabbi ng, he doesn’'t talk about the weapon

he doesn’'t .. vyou know, he hasn’t really

told me about the weapon or where it is.

(PCR-R 11 1863). Al so, DaCosta told the police Consalvo had
Pezza’ s checkbook, a towel with blood on it, and sneakers from
which he had tried to wash blood. Consalvo said his nother was
angry and returning to New York, because she knew he had
committed the nurder. He confided to DaCosta that he was upset
with his brother who was linking him to the nurder (PCR-R 11
1863- 65) .

At the evidentiary hearing, DaCosta admtted he had not
testified at trial, but had testified before the grand jury.
DaCosta then attenpted to recant his police statenent and grand
jury testinony. He avowed that all he had discussed wth
Consavo were Consalvo's girlfriend and “general things”; they
never spoke about the evidence, facts of the homcide, or
stabbing. (PCR-T.1 52-53, 58-59, 62-63, 66).

It was in August 2000, while speaking to Consalvo's private
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i nvesti gator, t hat DaCosta tried to recant his prior
testinony/statenents (PCRT.1 78-79; PCR-R 11 1868-77). Wen he
did not hear from Consalvo’'s investigator, DaCosta sent letters
to the Governor and Director of Investigations, Patrick Noble,
before giving a statenent to Correctional O fice |Inspector Tony
Pesant e (PCR-R. 11 1879-96). In DaCosta’s affidavit signed
Cct ober 26, 2000 recounting his August 22, 2000 discussion wth
the defense investigator, he stated the police and/or Detective
G 1l had given himinformation and that along with facts gl eaned
from newspapers and tel evision were passed onto Pal nmer. In his
Septenber 10, 2000 letter to the Governor, DaCosta clained
“sometime in 1992"% two state prosecutors gave hi m evi dence about
Consal vo. Less than a nmonth later, in his OCctober 2, 2000
letter to Director Nobles, DaCosta reported four prosecutors,
judges, and attorneys were involved in giving him informtion
about Consalvo (PCR-R 11 1868-96). A week |ater, OCctober 10,
2000, DaCosta claimed it was ASA Cavanagh and Jeff DeMarcus, * who
had met with himin the jail conference roomin early 1992, and
briefed him about the case (PCR-R 11 1889-90). In his January
31, 2001 taped statenent to FDLE Agent Jones, DaCosta reported

that four detectives from BSO and Cooper City fed him

3 DaCosta gave his police statement on October 10, 1991 and
his Grand Jury testinony on Cctober 23, 1991.

* The State assumes DaCosta is referring to Jeff Marcus.
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information, and that he net ASA Cavanagh after giving his
Cctober 10, 1991 police statenment, but classified it as a
“mstake” (PCR-T.1 168, 171-72).

I n August, 2000, DaCosta told the defense investigator that
he wanted to “make things right in his life.” (PCR-R 11 1869).
To the Director of Investigations, DaCosta wote he feared for
his safety and wished to be transferred out-of-state or to the
federal system (PCR 11 1879-83). On May 22, 1991, DaCosta asked
the court to put him in protective custody (see State’'s
Evi dentiary Hearing Exhibit 4). (PCRT.1 187; PCRT.5 13-16, 19-
21). In that letter, he asked to be transferred to an Indiana
facility nearer his wife and child, because he had been | abel ed
a “snitch” due to Consalvo's case (PCR-R 11 1898-99).

DaCosta testified at the hearing that he discussed the
charges he faced when speaking to ASA Cavanagh and in return for
testifying against Consalvo and recruiting others to do so, he
was guaranteed a guidelines sentence. Even though he allegedly
was guaranteed a particular sentence, DaCosta went to trial.
DaCosta’s sentencing transcript, as well as evidentiary hearing
testi nony, established ASA Mircus, who had never net DaCosta
before, advised the <court that DaCosta had testified at
Consalvo’s grand jury (PCR-T.1 45-47, 61, 74-76, 87-89; PCR-R 11
1901- 26) . The court, in DaCosta’s sentencing, was asked by

DaCosta’s friends and famly to consider a | esser sentence. The
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court determ ned DaCosta’s recent actions did not overcone his
prior crimnal history, and sentenced DaCosta as an habitual
offender with a 17 year sentence. |In spite of the fact DaCosta
defined “guideline sentence” as one that falls wthin “whatever
| score out to”, and that a habitual offender sentence is not a
gui del i nes sentence, DaCosta maintained he received a guidelines
sentence (PCRT.1 61, 75-76, 89-91).

It was DaCosta’s account that before he was nobved to
another area after his grand jury testinony, daily, he and
Pal mer discussed Consalvo’ s case. DaCosta noted he did not
know what Consalvo told Palmer (PCR-T.1 62-66, 72-74).

Testifying at the evidentiary hearing, ASA Cavanagh avowed
he did not give DaCosta any information about Consalvo’'s case.
ASA Cavanagh did not prepare any of the witnesses for grand jury
testi nony because he was not assigned the Consalvo case, but
nmerely was covering for a colleague. Further, he did not
interview any inmtes at the jail or in his office with respect
to this case. |In order to have an inmate brought fromthe jail,
a court order is required; no court order was produced. The
only time ASA Cavanagh nmet with DaCosta was in the busy court
hal | way nonments before DaCosta was presented to the Gand Jury
(PCR-T.2 243, 246-50). Typically, only the detectives know
about the case and witnesses at the time of the grand jury

presentati on because there usually has been insufficient tine
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for conpletion of police reports and wi tness transcripts. (PCR
T.12 244-45, 249).

Li kewi se, ASA Cavanagh did not discuss DaCosta’ s case as he
was not the assigned attorney. He could not, and did not, offer
guarantees or prom ses to DaCosta. Also, ASA Cavanagh expl ai ned
he does not pronise a witness anything because he does not want
the testinony influenced. The only thing ASA Cavanagh tells his
witnesses is to tell the truth (PCR-T.2 247-50).

On COctober 8, 1991, Consalvo’s case was assigned to ASA
Mar cus, but due to a scheduling conflict, ASA Cavanagh was asked
on Cctober 21 or 22, 1991 to take the case to the Cctober 283,
1991 grand jury. ASA Cavanagh had no involvenent in or
know edge of the case before then. Li sa Gardner, Broward State
Attorney’s O fice secretary, confirnmed the Cctober 8, 1991
assignnent to ASA Marcus. The subpoenas for the grand jury
were not signed until OCctober 22, 1991. ASA Cavanagh was not
briefed by the detectives until just before the grand jury (PCR
T.2 228-32, 240-50).

In April, 2000, while incarcerated, Palnmer was interviewed
by defense investigator, Roy Carr, and |ater executed an
affidavit stating his 1993 testinony was untruthful. He
asserted Consalvo had not admtted to “sticking” or harmng the
victim and such was based upon facts given him by DaCosta (PCR

R 11 1928-31).
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During the evidentiary hearing, Palner mintained Consal vo
had not used the word “stick” or “stuck”, nor had he admtted to
st abbing Pezza (PCR-T.13 318-20). However, Pal nmer contradicted
DaCosta, and testified that in his presence, Consalvo and
DaCosta had many conversations about the case (PCR-T.3 320-22
413). Pal mer averred that DaCosta did not tell him everything
about Consalvo’'s case, but that Consal vo spoke about his case “a

| ot in Palnmer’s presence. In fact, Palner reported that
DaCosta got nost of his information about Consalvo’'s case by
listening to Consalvo's phone conversations (PCRT.3 398, 404-
05). DaCosta and Consal vo spoke a |lot, and DaCosta would turn
to Palmer and inquire whether Palnmer had heard what Consal vo
just said (PCR-T.3 412-13).

When questioned about his reason for offering his attenpted
recantation, Palmer noted he had been diagnosed with depression
and paranoid schizophrenia, and admtted he was upset when he
| earned Consal vo was on death row, and he did not want anyone
there because of his testinony (PCR-T.13 366-67, 374-75, 393).
Pal mer renenbered all portions of his conversation with Consal vo
that placed Consalvo at the nmurder scene, but could not recal
t hose statenents where Consalvo admitted to “stabbing” Pezza or
his “purpose” for killing her. (PCR-T.3 294, 299, 318-22, 325-
28, 354, 358, 362, 364-67, 379-81, 398-402, 404-07, 413, 418-

19). Also, Palmer felt that if he did not tell the defense
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i nvestigator what he wanted to hear, the investigator could tel
ot her inmates Pal mer was a “snitch” who sent a man to death row
Pal mer admtted he lies when it suits him and would |ie about
sonething he heard many years ago to avoid being labeled a
“snitch” (PCR T.13 394-96, 428).

Pal mer testified he did not know prosecutor, ASA Marcus
and averred he was offered nothing for testifying in Consalvo' s
case. In fact, Palner believed he could have beaten his 1991
charges® without State assistance (PCR T.3 333, 360-61, 370-72,
391-92, 409). Assistant State Attorney Ken Farnsworth, averred
ASA Cavanagh had no influence on the charging and sentencing
decisions in Palner’s case. The reduction of one charge and
noll e prosequi of another was at the defense’ s request and nmade
after discussions wth the police deputy involved and an
assessment of whether the case would survive suppression notion.®

(PCR-T. 4 447-49).

® Palmer did not believe he got a good deal on his 1991

remai ni ng charges. He admtted the State did not assist him
with the violation of probation sentencing, but testified
agai nst Consal vo, nonet hel ess. (PCR-T.3 388-92).

© Palnmer testified in Consalvo's trial. There, Pal ner

admtted his prior convictions to the jury along with the
charges he had been facing in Cctober, 1991 when incarcerated
with Consalvo. The jury was advised those charges were reduced
or dismssed, and Palmer had been released on his own
recogni zance after he had testified at Consalvo’'s grand jury.
Pal mer averred he was promsed nothing in exchange for his
testimony (ROA v15 2373, 2379-83, 2391-93, 2404-10).
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Also reveal ed by Pal ner was that paragraphs 13 and 15 of
his affidavit to the defense investigator were untruthful and
paragraph 14 was inconplete’ (PCR-R 11 1930; PCR-T.3 398-400).
According to Palnmer, Consalvo confessed to having broken into
Pezza’'s apartnent and stealing her check book and prescription
dr ugs. Consalvo admitted to Palnmer that he had been caught
commtting another burglary and had the nurder victims
checkbook on his person at that tinme. Palnmer agreed that it was
Consalvo who admtted to living with his nother in the sane
building as the victim and to consoling Pezza on the recent
death of her boyfriend. According to Palnmer, he would gather
“bits and pieces” of Consalvo’s conversation when they were on

the tel ephones at the same tine (PCR T.13 318-19, 322, 399-402,

" Pal mer’s June 8, 2000 affidavit provided:

13. That on April 12, 2000, he did state to M. Carr that
he testified untruthfully in February 1993 due to the fact
that he was facing a lengthy prison term and w shed to
mtigate his sentence.

14. That testinmony he gave in February 1993 was derived
from information orally given him by another inmate, Mark
DaCost a.

15. That when he gave testinony in February 1993 he was
taki ng Thorazine prescribed to him in the Broward County
Jai | .

At the tinme of Consalvo’s trial, Palnmer’s crimnal case was
conpl eted and he could not be prosecuted further. It was not
true that Palnmer testified against Consalvo because he was
facing a lengthy prison term as Palmer had been given
pr obati on.

17



404- 05). Pal mer also admtted his nenory was better in Cctober
1991,% and it was possible Consal vo said he knew Pezza had passed
out so he broke into her apartnent, but she awakened and
threatened to call the police. While Palnmer clainmed he did not
t hi nk Consal vo said he stabbed Pezza when she awakened and began
screani ng, Palmer averred he had not inprovise when he spoke to
the police. 1In stead, he rel ated what he had heard from DaCosta
and Consal vo. Al though Palmer did not recall reporting
Consal vo’s adm ssion, he believed he testified Consalvo stated
that “I didn't stab her 20 times. | only stuck her a couple of
times.” Whenever questioned about Consalvo stabbing Pezza,
Pal mer insisted Consalvo had used the word “stuck.” (PCR-T.13
403, 406-08, 410-17).

Pal mer characterized his change in testinony as:

| wasn’t lying intentionally. I was |ying
and saying that | heard it directly from
him but | mght have heard it directly from
him but | didn't hear it because | wasn't

l'istening. I am not sure what he talked
about .

|’m not sure what he talked to (sic) wth
DaCosta. | know that him and DaCosta tal ked
a lot, and I was present during quite a few

8 palmer averred he has a bad menory which worsens with the
nore drugs he consunes. He confessed to snoking narijuana and
drinking the evening before the evidentiary hearing and having
two or three beers during the lunch recess. This also preceded
his May 23, 2002 deposition. (PCR-T.3 372, 386-87, 394-95, 403).
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of the conversations. And DaCosta reviewed

with me later just exactly what had been

sai d.
(PCR-T.13 413). Pal mrer said he was not |ying during the
evidentiary hearing because he could not recall who said certain
t hi ngs, but Consal vo could have discussed the stabbing (PCRT.3
382- 83). It was Palner’s admssion that he, DaCosta, and
Consal vo spoke, but DaCosta and Consalvo talked nore than
Pal ner , who would catch only bits and pieces of the
conversation. However, DaCosta tried to keep Palner’s attention
during those conversations by turning to review what Consalvo
had just related. Palnmer did not recall exactly what was said
(PCR-T.3 320-21, 364-65). VWhile all three nmen tal ked about
Consal vo’s case, Palner got “them m xed up as far as who said
what” and that he only had caught “bits and pieces” of
Consal vo’ s tel ephone conversation, a conversation he was not
trying to overhear. (PCR-T.3 362, 366-67, 379, 404). Consal vo
may have told Palmer things that he no |onger renenbers, but
Pal mer recalled “bits and pieces” of his testinmonies (PCRT.3
362, 379).° Palner remenbered Consal vo went to Pezza's apartnent

to steal her checks and prescription nedication. Furt her, he

® Palmer’'s evidentiary hearing testimony confirnmed he

obt ai ned his information about Consalvo through discussions wth
Consal vo or by overhearing tel ephone conversations Consal vo had
wth famly nenbers. Pal mer adm tted having conversations wth
Consal vo privately, and in DaCosta’'s presence (PCR-T.3 294-95,
299, 318-27, 354-57, 365, 379-81, 398-402, 404-07, 410, 413).
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admtted Consalvo could have discussed the stabbing, know ng
Pezza was passed out before breaking into the apartnment, and
being confronted by Pezza threatening to call the police (PCR
T.3 318-19, 322, 354, 362, 379, 382-83, 398-400, 404-07, 410).%

The evidentiary hearing records reveal Palner refused to
nmeet wth, in fact avoided, FDLE Agent Jones, even though he
knew she was investigating the case and claim of prosecutorial
m sconduct . Pal mer was not anxious to assist Consalvo, and
admtted fearing perjury charges. (PCR-T.3 419-21).

Based upon the testinony and record, the court rejected
Dacosta’s attenpted recantation. Specifically, the court
di sm ssed, as not believable, DaCosta s assertion that a neeting
took place between hinself and Cavanagh and that he was “fed”
i nformation. The court found Cavanagh’s “credible and
uni npeachabl e testinony” alone was sufficient to determne
DaCosta’s al |l egati ons were not credible. (PCR-R 11 2005).

The court likewise rejected Palnmer’s attenpted recantation
finding “Palnmer admitted that Consalvo had talked about his
case” and that through the passage of tine, “Palnmer is confused

about what he heard directly from Consal vo and what he overheard

0 At one point, Palmer adnitted he was unsure whether
Consal vo confessed he stabbed Pezza and then stabbed her again
after she yelled. However, Palnmer gave alternate excuses;
either he lied or DaCosta made up the story (PCR-T.3 330-81,
407, 417).
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Consal vo tell DaCosta.” Further, the court based its decision
in part on Palnmer’'s testinony based upon his psychiatric
hi story, years of prescription drug use, “bad nenory”, and fear
of being | abeled a “snitch”, fear he was the cause of Consalvo' s
death sentence. The court deened Palner’s testinmony “bizarre
and totally unworthy of belief” and his attenpted recantation
not credible (PCR-R 11 2007-09; PCR-T.3 370-83). Utinately,
the court concluded “Palner’s testinony at a new trial would not
render probable a different verdict or different sentence.”
(PCR-R 11 2009). As a direct result of these findings, the
Brady and dglio clainse were rejected. (PCR-R 11 2009).

Post conviction relief was denied and this appeal followed.
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SUMVARY OF THE ARGUMENT

Issues | and Il - In rejecting the claim of newy
di scovered evidence arising from the attenpted recantations of
DaCosta and Pal ner, the court made factual findings that these
W tnesses could not be believed. These findings are supported
by substantial conpetent evidence contained in the record. The
court resolved the inconsistencies in the testinony of all
wi tnesses and considered Palnmer’s and Dacosta’ s notivations,
prior nental health and prescription drug abuse, and adm ssions
of lying when it benefits them Al so, the court found ASA
Cavanagh uni npeachable in his account that he did not neet with
or provide information about Consalvo' s case to DaCosta prior to
the grand jury testinony and that he had no influence over the
char gi ng/ sentencing of Palnmer or DaCosta. The court’s factua
findings nust be given deference. Because the attenpted
recantations, notoriously unreliable, were not believable, the

court followed its duty as discussed in Arnstrong v. State, 642

So. 2d 730, 735 (Fla. 1994), and denied relief

Issue 11l - Consalvo has failed to establish a Brady
vi ol ati on. He has not been able to prove that the State
wi thheld excul patory, material information. There is no

reliable proof that the State gave information about Consalvo's
case to DaCosta or Palmer, nor is there reliable evidence that

undi scl osed prom ses were nmade to these w tnesses in exchange
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for their testinmony to the grand jury and/or at trial. Flow ng
from substantial, conpetent evidence that DaCosta and Pal mer are
untrustworthy, the court correctly determned that the Brady
cl ai mwas not proven.

|ssue IV - As with the newy discovered evidence and Brady

clainms, Consalvo based his assertion of a Gglio v. United

States, 405 U. S. 150 (1972) violation of the accounts of DaCosta
and Palnmer. The court’s factual findings rejecting DaCosta and
Pal mrer as not credible are supported by substantial, conpetent
evidence in the record. There was no proof that false testinony
was presented knowingly to the jury by the State or that the
statenents were material. Consalvo has failed to show error.

| ssues V and VI - In conclusory ternms, Consalvo's asserts
court error in summarily denying relief on Postconviction C ains
V - XW This is insufficiently pled to gain appellate review

Duest v. Dugger, 555 So.2d 849, 852 (Fla. 1990). Furt her nor e,

the summary denial was proper. The record reveals the court
made  findings regarding the | egal sufficiency of t he
postconviction clainms when such was at issue, discussed the
application of procedural bars where appropriate, and identified
those argunents which were without nerit or refuted from the
record. Such are supported by the record and case | aw. Thi s

Court should affirm
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ARGUMENT

| SSUES | AND 11
RELI EF WAS DEN ED PROPERLY ON CONSALVO S
CLAIMS OF NEWY DI SCOVERED EVI DENCE AFTER
THE COURT ASSESSED  AND REJECTED THE
CREDIBILITY OF THE RECANTING W TNESSES
(restated).

Consal vo asserts the court used the wong |egal standard in
denying postconviction relief, and erred in rejecting the
evidentiary hearing testinony of Palner and DaCosta where they
attenpted to recant their prior testinony and statements.!! (1B
53). The pith of Consalvo s argunent is that the court should
not have rejected the testinony of Palnmer and DaCosta nerely
because they had credibility problens. I nstead, Consal vo
maintains that Palnmer’'s attenpted recantation automatically
negates his trial testinony, thus, nandating a newtrial. It is
al so argued by Consalvo that without Palner’s trial testinony,
neither a conviction nor the avoid arrest aggravator would
exist. (IB 55, 62-66). Consalvo seeks a new trial.

Contrary to Consalvo’s position, the court followed the |aw
by considering the new evidence, assessing the credibility of

the wtnesses, and resolving factual disputes. Further, the

court cited and applied the appropriate |aw governing instances

1 As the records reveal, DaCosta gave a police statenent
and testified before the grand jury, but did not testify at
trial. Palner testified at trial.
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where wtnesses attenpt to recant their testinony, and
determ ned that those w tnesses could not be believed. In so
doi ng, the court found that “Palner’s testinony at a new trial
would not render probable a different verdict or different
sentence.” The court’s findings are supported by substantial,
conpetent evi dence. Additionally, the determ nation that
Pal ner’s testinony was untrustworthy of belief also negates
Consal vo’s challenge to the avoid arrest aggravator. Pal mer’ s
testimony stands, and as this Court found on direct appeal,
supports the avoid arrest aggravator. This Court should affirm
The standard of review for the denial of a new trial based
upon newl y discovered evidence is abuse of discretion. MIls v.
State, 786 So.2d 547, 549 (Fla. 2001) (finding trial court did
not abuse its discretion in denying postconviction relief based

on newy discovered evidence); State v. Spaziano, 692 So.2d 174

(Fla. 1997). This Court has stated:

In reviewing the trial court's application
of the newly discovered evidence rule, this
Court applies the following standard of
revi ew.

As long as the trial court's

fi ndi ngs are support ed by
conpet ent substanti al evi dence,
"this Court wll not substitute

its own judgnment for that of the
trial court on question of fact,
i kewi se of the credibility of the
W tnesses as well as the weight to
be given to the evidence by the
trial court.”
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Mel endez, 718 So.2d at 747-48 (quoting
Bl anco, 702 So.2d at 1251).

Rogers v. State, 783 So.2d 980, 1003-04 (Fla. 2001). See

Li ghtbourne v. State, 841 So.2d 431, 442 (Fla. 2003) (affirmng

denial of postconviction relief based on conclusion trial
court’s finding defendant had “not established a reasonable
probability that a |life sentence would have been inposed is
supported by conpetent, substantial evidence.”).

In order to prevail on a claimof newly discovered evidence
two requirenents nust be net by the defendant:

First, in order to be considered newy
di scovered, the evidence "nust have been
unknown by the trial court, by the party, or
by counsel at the tine of trial, and it nust
appear that defendant or his counsel could
not have known J[of it] by the wuse of
diligence." [c.o0.]

Second, the newly discovered evidence nust
be of such nature that it would probably
produce an acquittal on retrial. [c.O0] To
reach this conclusion the trial court is
required to "consider all newy discovered
evi dence which would be adm ssible" at trial
and then evaluate the "weight of both the
new y discovered evidence and the evidence
whi ch was introduced at the trial." [c.o0.]

Jones . State, 709 So. 2d 512, 521-22 (Fl a. 1998).

“Recantation by a witness called on behalf of the prosecution
does not necessarily entitle a defendant to a new trial”

Marquard v. State, 850 So.2d 417, 424 (Fla. 2002) (citing Brown
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v. State, 381 So.2d 690 (Fla. 1980); Bell v. State, 90 So.2d 704

(Fla. 1956)).
Wth respect to recantations, this Court has stated:

Recantation by a witness called on behalf of
the prosecution does not necessarily entitle
a defendant to a new trial. [c.o0.] I n
determ ning whether a new trial is warranted
due to recantation of a witness's testinony,
a trial judge is to examne all t he
circunmstances of the case, including the
testinmony of the w tnesses submtted on the
notion for the new trial. [c.0.] "Moreover,
recanting t esti nony IS exceedi ngly
unreliable, and it is the duty of the court
to deny a new trial where it is not
satisfied that such testinony is true.
Especial |y IS this true wher e t he
recantation I nvol ves a conf essi on of
perjury." [c.o.] Only when it appears that,
on a newtrial, the witness's testinony wl|l
change to such an extent as to render
probable a different verdict wll a new
trial be granted.

Arnstrong v. State, 642 So. 2d 730, 735 (Fla. 1994) (enphasis

supplied). See Stano, v. State, 708 So. 2d 271, 275 (Fla. 1998)

(recognizing recanted testinony is “exceedingly unreliable");

Spaziano v. State, 660 So. 2d 1363, 1365 n. 1 (Fla. 1995

(sane); Bell v. State, 90 So. 2d 704, 705 (Fla. 1956) (sane).

Only where it is determined that the recantation testinony is
true nmust there be an assessnment as to whether the new testinony

would result in a different verdict on re-trial. See Johnson v.

State, 769 So.2d 990, 998 (Fla. 2000) (announcing requirenent of

dual findings “First, the court nust determ ne whether [the
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witness’s] recantation is true. If so, the court then nust
determ ne whether [the wtness's] new testinony would probably
result in a different verdict at a new trial). “Because
[assessnent of a witness’s recantation] entails a determ nation
as to the credibility of the witness, this Court ‘wll not
substitute its judgnment for that of the trial court on issues of
credibility’ so long as the decision is supported by conpetent,
substantial evidence.” Mrquard, 850 So.2d at 424 (quoting

Johnson v. State, 769 So.2d 990, 1000 (Fla. 2000)).

Following the evidentiary hearing, the trial court found
that the testinony offered by Palnmer and DaCosta were
unbelieveable in their entirety. As such, wunder Marquard
Arnmstrong; and Johnson, it was the court’s duty to deny the
request for a new trial. The record in this case establishes
that the court’s factual findings and basis for the rejection of
the testinmony from Palmer and DaCosta are supported by
substantial, conpetent evidence. Hence, this Court should
affirm

Initially it must be not ed, Consalvo presents two
m sl eadi ng factual assertions. The first is that ASA Cavanagh
prom sed Dacosta Consalvo would not receive the death penalty
(IB 52). Consalvo does not give a record cite for this, and the

State did not | ocate anything supporting this claim
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The second msleading factual assertion is that ASA
Farnsworth reported that ASA Cavanagh went to the Broward County
Jail to work with Palmer and DaCosta (1B 52). Agai n, Consal vo
offers no record citations for this assertion. However, the
record refutes Consalvo' s factual assertion that ASA Cavanagh
met Pal mer and Dacosta in the jail. ASA Farnsworth testified
that he authored a nenorandum related to Palnmer’s reduced
charges which stated in part: “Assistant Brian Cavanagh spoke to
the Defendant Palner and also another inmate at the Broward
County Jail.” (PCR-T.4 446). Explaining this statement, ASA
Farnsworth averred that he did not know where ASA Cavanagh net
with the inmates and that the statement nerely was referencing
where the inmtes were being detained or housed, not where
interviewed. (PCRT.4 450). Mor eover, ASA Cavanagh averred he
did not neet the inmates at issue in the jail or in his office.
(PCR-T.2 243, 246-50).

In announcing his factual findings, the trial judge stated
that he had considered the reasonabl eness of the testinony in
light of all the evidence as well as “the intelligence,
frankness, credibility, plausibility, character and conpetence
of the wtnesses” and that he tried to ascertain the notives,
bi ases and interest of the wtnesses” (PCR-R .11 2004). The
court rejected as not credible DaCosta' s recantation of his

police statenments and grand jury testinony as well as his claim
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that DaCosta and ASA Cavanagh net at the jail. It was the
court’s factual finding “that the State did not solicit DaCosta
in order to obtain a conviction against Consalvo.” Al so, the
court rejected “the allegation that DaCosta ‘fed’ information to
WIlliam Palnmer so that he could be the corroborating wtness
agai nst Consal vo. (PCR-R 11 2005).

| t was based upon ASA  Cavanagh’s “credible and
uni npeachabl e testinony” that the court based its rejection of
DaCosta’s claim ASA Cavaugh solicited aid to convict Consalvo.
This finding rested upon the fact Consalvo was arrested on
Cctober 3, 1991, DaCosta gave a police statenent on Cctober 10,
1991, but that ASA Cavanagh was not assigned Consalvo’'s case,
but nerely becanme involved in the case as a favor for the
assigned prosecutor, Jeff Marcus, by signing grand jury
subpoenas on Cctober 22, 1991, the sane day the lead detectives
presented the case to the State, and took the matter before the
grand jury. The evidentiary hearing testinony of Lisa Gardner
and ASA Cavanagh support these findings. (PCRT.2 228-32, 240-
41, 243-50). It is well within the province of the fact finder
to reject DaCosta’ s testinony, resolve credibility issues, and
credit ASA Cavanagh’s account as the accurate one. When it
cones to facts, trial courts have an institutional advantage as
they can observe w tnesses, hear their testinony, and see and

touch the physical evidence. Guzman v. State, 721 So.2d 1155,
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1159 (Fla. 1998) (noting that trial judge has the superior
vantage point to see and hear the wtnesses and judge their
credibility.) The court’s factual findings here are supported
by substantial conpetent evidence especially given his superior
vantage point to assess credibility.

Even though ASA Cavanagh’s testinony is sufficient to
support rejection of DaCosta’ s account, the court also pointed
out the many inconsistencies evident in the various statenents
DaCosta gave to various parties. One of the inconsistencies
identified involved DaCosta’s ms-characterization of hi s
sentencing as a guidelines sentence offered by the state. The
record showed it was the defense who asked for a guidelines
sentence, but at the State’'s request a habitual sentence of 17
years was inposed (PCR-R 11 2006). Further, DaCosta was not
credible in alleging a plea deal with ASA Cavanagh because the
record showed DaCosta did not take a plea, but went to trial and
upon conviction was declared a habitual offender. (PCR-R 11
2006) . The court noted DaCosta’s consistency in trying to get
out of prison both in 1991, at the time of Consalvo' s 1993
trial, and through the 2002 evidentiary hearing where DaCosta
continued to wite letters in an attenpt to nove to the federal
system and closer to his wife in Indiana. Mst telling for the
trial court was DaCosta’s adm ssion that he gave “nunerous

i nconsi stent statenments and has not had a problemtelling ‘lies’
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when it suits him” (PCR-R 11 2007) (footnote omitted). These
findings are supported by the record, including the fact that
Pal mer contradicts DaCosta on a key point, nanely, that Consal vo
di scussed the case facts in the presence of Palnmer and DaCost a.
(PCR-T.1 45-47, 61-66, 72-76, 78-79, 87-91, 168-72, 187; PCR T.2
228-32, 240-50, 2947-95, 299, 318-28, 354-58, 362-67, 379-81,
398-407, 410-13, 418-19; PCR-R 11 1868-96, 1901-26, 2004-07).

Additionally, the court’s rejection of Palner’s evidentiary
hearing attenpted recantation is supported by the record facts.
One of the nore telling statenents by Pal ner regarding what he
heard from Conslavo was: “lI wasn't lying intentionally. | was
lying and saying that | heard it directly fromhim but | mght
have heard it directly fromhim but | didn't hear it because |
wasn’t |istening. | am not sure what he tal ked about.” (PCR
T.13 413). Later, Palnmer admtted that DaCosta and Consal vo
spoke quite a lot, and “quite a few of the conversations” were
in Palnmer’s presence. (PCRT.13 413).

It was the court’s conclusion that the allegation Consal vo
never made adm ssions to Palner and/or that DaCosta fed the
information to Palnmer was refuted by Palner’s own testinony.
(PCR R 11 2007). These factual findings were based on Palner’s
adm ssion Consalvo discussed his case, but that Palnmer was
confused as to what Palner knew from talking to Consalvo

directly and what he overheard Consalvo discuss w th DaCost a.
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As found by the court, Palmer’s statements and trial testinony
were consistent, but not always consistent wth DaCosta’s
Cctober 10, 1991 police statenent. The court recognized that
Pal mer’s poor nenory was due to years of prescription drug use,
psychiatric history, fear of being l|labeled a “snitch”, and
belief that his testinony was the cause for Consalvo s death
sent ence. (PCR R 11 2007-08). As Palnmer testified, he was a
prescription drug user, who suffered from psychiatric problens,
feared being labeled a “snitch” if he did not recant to the
defense investigator, and was upset that his testinony nay have
led to the capital sentence. Pal mer was nost concerned about
the sentence and stated: “I don’t think [Consalvo] should be on
death row, though, and if any statenent that he told ne he
stabbed her put him there, then |I’m wong. | don’t think he
ever told me he stabbed her.” (PCRT.3 294, 299, 218-28, 354,
358, 362-67, 374-75, 379-81, 393-407, 412-13, 418-19, 428).

Consal vo alleges that Palner testified against himin order
to receive a |esser sentence on the charges Palnmer faced.
Pal mer denied this. Gven this, the record supports the court’s
finding that Palnmer was not so notivated. (PCR T.3 333, 360-61,
370-72, 391-92, 409; PCR T.4 447-49; PCR-R. 11 2008).

Further, the bizarre and untrustworthy nature of Palner’s
testinony, as found by the court, is evidenced in the State’'s

cross-exani nation of the w tness. Such establishes that Pal mer
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recalled certain aspects of his conversation wth Consalvo
during which Consalvo admtted to breaking into the victims
home and taking her keys and checkbook. Pal mer admtted to
having been in a prison nental health facility when the defense
i nvestigator |ocated him It was Palner’s testinony the drugs
he had been prescribed over the vyears harmed his nenory.
Addi tional ly, Pal mer hears whispering voices at night as he lies
awake; he calls the voices “ghosts”, but he did not hear
“ghosts” during the week before the evidentiary hearing. These
voi ces denigrate Pal ner who believes people talk about him He
has been diagnosed as depressed and paranoid schizophrenic.
Al t hough he has been prescribed nedication, Palnmer does not take
it. However, when incarcerated with Consal vo, Pal ner was taking
nmedi ci ne which helped him (PCR-T.3 369-83).

Al so, Palnmer alternately asserted he did not think Consal vo
had adnmitted to stabbing the victim then he stated DaCosta told
hi m about Consalvo, and finally that he did not recall Consalvo
admtting to stabbing the victim but that Consalvo could have
stated that. During the exam nation, Palnmer admitted he tells
lies, but not as many as he used to tell. (PCR-T.3 369-83).
Gven the internal inconsistences in Palnmer’s account and his
adm ssion that he did not want his testinony to be the basis for
t he death sentence, nor did he want to be | abeled a snitch, the

court was well wthin its province to find the testinony
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unbel i evabl e and to deny a new guilt phase trial.? See Sochor v.
State, 883 So.2d 766, 786 (Fla. 2004) (affirm ng denial of
postconviction relief as trial court’s rejection of notoriously
unreliable recantation testinmony was supported by record and
affirmng rejection of Brady and G glio clains on sane grounds);

Robi nson v. State, 865 So.2d 1259, 1262 (Fla. 2004) (opining

“Robi nson has failed to denonstrate error by the trial court on
the critical credibility issue that arises wth Fields's
recantati on testinony. The trial court has nmade a fact-based
determ nation that the recantation is not credible, and noting
prior assessnent “that recantation testinony ‘may be unreliable
and trial judges nmust 'exam ne all of the circunstances in the

case.’"); Lightbourne v. State, 841 So.2d 431, 441 (Fla. 2003)

(affirmng denial of relief where court found recanting
W tnesses “inconsistent, contradictory, and just not worthy of
much belief”); Arnstrong, 642 So.2d at 735 (rejecting relief

while noting “recanting testinony is exceedingly unreliable, and

2 Further, the fact that Palmer corrected errors in
guestions posed by the police and counsel refutes any recent

all egation that the police told him what not to say. In fact,
Pal mer admtted that in 1992, even if a false answer were
suggested, he would not give the false answer. From a

conpari son of the accounts given by Palnmer and DaCosta in 1991
it is clear they did not coordinate their stories. This gives
further support for the rejection of the attenpted recantations
(PCR-T.3 409-11, 414-17).
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it is the duty of the court to deny a new trial where it is not
satisfied that such testinony is true”).

This Court should affirm the denial of relief as the court
made a factual determnation that Palnmer and DaCosta were not
trustwort hy. Johnson, 769 So.2d at 998. A new trial is not
warranted, in fact it was the court’s duty to deny relief, as
the attenpted recantations were not believable. Arnstrong, 642
So.2d at 735

Turning to Issue |1, Consalvo nmintains that the trial
court failed to consider Palner’s evidentiary hearing testinony
as “newly discovered evidence.” Contrary to Consalvo's
position, the trial judge cited the correct |aw regarding newy
di scovered evidence involving recanted testinony, considered the
veracity of Palnmer’s evidentiary hearing testinony where he
attenpted to recant his trial testinony, assessed such in
relationship to the facts, and rejected Palnmer’s nost recent
account . The factual findings are supported by the evidence as
not ed above and reincorporated here. The conplete rejection of
Pal mer’s attenpted recantation |eaves intact the trial testinony
and the evidence supporting the avoid arrest aggravator. The
trial court correctly cited Arnmstrong, 642 So.2d at 735, as that
opinion outlines the appropriate standard for newy discovered
evi dence associated with recantations. As discussed above, the

appropriate law was applied in determning that Palner’s
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evidentiary hearing testinmony would not change the outcone of
the trial. Postconviction relief was denied properly.
Consal vo presents numerous direct appeal cases®® where the

avoi d arrest aggravator was rejected,'® these do not undermne

13 Consal vo cites to Menendez v. State, 368 So.2d 1278 (Fla.
1979); Bolander v. State, 422 So.2d 833 (Fla. 1982); Martin v.
State, 420 So.2d 583 (Fla. 1982); Giffin v. State, 414 So.2d
1025 (Fla. 1982); Adans v. State, 412 So.2d 850 (Fla. 1982);
Doyle v. State, 460 So.2d 353 (Fla. 1984);Bates v. State, 465
So.2d 490 (Fla. 1985); Riley v. State, 366 So.2d 19 (Fla. 1978);
Bruno v. State, 574 So.2d 76 (Fla. 1991); and Davis v. State,
604 So.2d 794 (Fla. 1992). Al'l predate Consalvo v. State, 697
So.2d 805 (Fla. 1997), wherein this Court found that in the
avoid arrest aggravator applied because it was clear that
Consal vo’s main reason for killing the victimwas to elimnate a
W t ness. Not only was Palner’s testinony regardi ng Consalvo’'s
stabbing of the victim at the tinme she threatened to call the
police cited, but this Court also credited the evidence that
Consal vo and the victim knew each other and that Consalvo knew
the victim was pressing charges for an earlier theft. |[|d. at
8109. Consalvo’s recitation of the developnent of the law in
this area does not answer the question before this court,
namely, whether the trial judge's rejection of the testinony
from Pal mrer and DaCosta was supported by the evidence. Because
the testinmony from Palnmer and DaCosta was not believable, it
woul d have no inpact on a re-trial. A new trial was denied
correctly and none of the cases cited by Consalvo call into
guestion the denial of a new trial or this Court’s 1997
conclusion that the avoid arrest aggravator was proven beyond a
reasonabl e doubt and found by the sentencing court properly.

4 To the extent that Consalvo argues that absent the avoid
arrest aggravator, his death sentence cannot stand, he 1is
incorrect. This Court has affirnmed single aggravator cases and
has stated: “[w] hen one or nore of the aggravating circunstances
is found, death is presuned to be the proper sentence unless it
or they are overridden by one or nore of the mtigating
circunstances provided....” State v. Dixon, 283 So.2d 1, 8-9
(Fla. 1973), superseded by statute as stated in State v. Dene,
533 So.2d 265 (Fla. 1988). Based upon this interpretation, a
singl e aggravator sentence was affirnmed in LeDuc v. State, 365
So.2d 149, 152 (Fla. 1978). Since then, this Court has affirmed
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the trial court’s conclusion that Palner’s testinony in the
postconviction litigation was not believable. The test is not
whet her the aggravator should have been found, but whether
Pal mer’s attenpted recantation would change his trial testinony
to such an extent that a different verdict would be rendered.
Because, as this Court has recognized “recanting testinony is
exceedingly unreliable,” and the trial court determ ned that the
attenpted recantation could not be believed, it was the court’s
duty to deny a new trial. Sochor, 883 So.2d at 786; Robinson,

865 So.2d at 1262; Lightbourne, 841 So.2d at 441-42; Marquard,

850 So.2d at 424; Arnstrong, 642 So.2d at 735. The fact the
attenpted recantati on was not believabl e supports the concl usion
that the trial testinmony would not change to such an extent as

to render a different result probable. A new trial was denied

properly.
sever al single aggravator cases Wwhere there was little
mtigation. In sentencing Consalvo, the court found no

statutory mtigation and very little weight was assigned the two
non-statutory mtigators of “enploynent history” and *“abusive
chil dhood.” Consalvo v. State, 697 So.2d 805, 811 (Fla. 1996).
Hence, even absent the avoid arrest aggravator, Consalvo’'s death
sentence remains proper as his mtigation is mniml. See
Butler v. State, 842 So.2d 817, 832-34 (Fla. 2003); Blackwood v.
State, 777 So.2d 399 (Fla. 2000); Cardona v. State, 641 So.2d
361 (Fla. 1994), denial of postconviction relief reversed, 826
So. 2d 968 (Fla. 2002).
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| SSUE | I |
POSTCONVI CTI ON RELI EF WAS DENI ED PROPERLY ON
CONSALVO S ALLEGATION OF A BRADY VI OLATI ON
AS THERE WAS NO CREDI BLE EVI DENCE THE STATE
BRI EFED EI THER DACOSTA OR PALMER ABOUT THE
MURDER | NVESTI GATI ON, THUS, THERE WAS NO
EXCULPATORY EVI DENCE TO DI SCLCSE (rest at ed)

Here, Consalvo maintains his allegations that ASA Cavanagh
visited Palmer and another inmate in the jail to discuss the
case and housing of the inmates, in addition to the State’s
refusal to turn over grand jury testinony of DaCosta and Pal mer
is newy discovered evidence. This evidence, he clains,

constitutes exculpatory material requiring disclosure under

Brady v. Maryland, 373 U S. 83 (1963). Consal vo suggests that

the court erred inrejecting this claim

Contrary to Consalvo's position, the <court heard the
testi nony of ASA Cavanagh, ASA Farnsworth, Palner, DaCosta, and
ot her witnesses at the evidentiary hearing, and nmade credibility
assessnents and factual findings that ASA Cavanagh did not neet
any inmates at the jail to discuss the case. |In fact, the court
rejected conpletely the attenpted recantations of Palner and
DaCosta as analyzed in Issues | and Il and reincorporated here.
There was no excul patory evidence to be turned over to the
defense and the Brady claim was rejected properly. This Court
must affirm

“The Brady rule requires that the prosecution not suppress
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evi dence

mat eri al

favorable to an accused where that ‘evidence is

either to guilt or to punishment, irrespective of the

good faith or bad faith of the prosecution.’ Brady, 373 U S. at

87.” Boyd

Recent |y,

Brady cl ai

Johnson v.

v. State, 2005 W. 318568, at 5 (Fla. Feb. 10,

2005) .

this Court discussed the standard of review applied to

ne.

To establish a Br ady vi ol ati on, t he
def endant nust show the follow ng: (1) that
the evidence at issue is favorable to him
either because it is excul patory or because
it is inpeaching; (2) that the evidence was
suppressed by the State, either willfully or
i nadvertently; and (3) that the suppression
resulted in prejudice. Rogers v. State, 782
So.2d 373, 378 (Fla.2001) (citing Strickler
v. Greene, 527 U S. 263, 280-82, 119 S C.
1936, 144 L.Ed.2d 286 (1999)).

Brady clainms are m xed questions of |aw and
fact. Rogers, 782 So.2d at 376-77. \Wen
reviewing Brady clains, this Court applies a
m xed standard of review, "defer[ring] to
the factual findings nade by the trial court
to the extent they are supported by
conpet ent substanti al evi dence, but
review ing] de novo the application of those
facts to the law. " Lightbourne v. State, 841
So. 2d 431, 437- 38 (Fl a. 2003) (citing
St ephens v. State, 748 So.2d 1028, 1031-32
(Fla.1999)).

State, 30 Fla. L. Wekly S215 (Fla. Mar. 31,

See Light

bourne v. State, 841 So.2d 431, 437-38 (Fla.

St ephens v. State, 748 So.2d 1028, 1031-32 (Fla. 1999);

v. State,

(Fla. 2000); Jones v. State, 709 So.2d 512, 519 (Fla.

2005) .

2003) ;

Roger s

782 So.2d 373 (Fla. 2001); Way v. State, 760 So.2d 903
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Hegwood v. State, 575 So.2d 170, 172 (Fla. 1991); Strickler v.

Greene, 527 U.S. 263, 280-82 (1999): ™ High v. Head, 209 F.3d

1257, 1265 (11th Gr. 2000); U.S. v. Starrett, 55 F.3d 1525,

1555 (11th G r. 1995).
In order to satisfy prejudice under Brady, a defendant nust

show the evidence was excul patory and naterial. Way v. State,

630 So.2d 177, 178 (Fla. 1993). Evidence is material "if there
is a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would

have been different.” United States v. Bagley, 473 US. 667, 682

(1985). "A 'reasonable probability' is a probability sufficient
to undermine confidence in the outcone."™ 1d. Prejudice is
measured by determining whether "the favorable evidence could
reasonably be taken to put the whole case in such a different

light as to underm ne confidence in the verdict." Kyles v.

> 1'n Hegwood v. State, 575 So.2d 170, 172 (Fla. 1991) and
Jones v. State, 709 So.2d 512, 519 (Fla. 1998), this Court
included a “due diligence” standard as part of the standard.
While Strickler v. Geen, 527 U S 263 (1999) does not contain
that requirenent as a separate prong, this Court has noted that
“due diligence” remains a part of the standard. |In QGcchicone v.
State, 768 So. 2d 1037, 1042 (Fla. 2000), it was reasoned:
“[a]lthough the ‘due diligence" requirenent is absent from the
Suprene Court's nost recent fornulation of the Brady test, it
continues to follow that a Brady claim cannot stand if a
defendant knew of the evidence allegedly wthheld or had
possession of it, sinply because the evidence cannot then be
found to have been withheld from the defendant.” See Wy v.
State, 760 So. 2d 903 (Fla. 2000); High v. Head, 209 F.3d 1257
(11th Gr. 2000) (finding Strickler did not abandoned due
diligence requirenment of Brady).
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Wiitley, 514 U S. 419, 435 (1995). “As noted by the United
States Suprene Court, ‘[t]he nere possibility that an item of
undi scl osed informati on m ght have hel ped the defense, or m ght
have affected the outcome of the trial, does not establish

"materiality’' in the constitutional sense.’"”™ Gorham v. State,

521So0.2d 1067, 1069 (Fla. 1988) (quoting U.S. v. Agurs, 427 U.S.

97, 109-10 (1976)).

The court determ ned Consalvo's allegations of a secret
meeting involving ASA Cavanagh, DaCosta and Pal mer never
occurred. Hence, there was no exculpatory evidence to be
di scl osed. This conclusion was based not only wupon ASA
Cavanagh’ s account, but on all evidence adduced bel ow.

In rejecting the suggestion Cavanagh solicited DaCosta's
aid to convict Consalvo, the <court found ASA Cavanagh’s
testinmony refuting this claim was “credi ble and uni npeachabl e”.
The evidence supporting this is that Consalvo was arrested on
Cctober 3, 1991; DaCosta gave a police statenment on Cctober 10,
1991, ASA Cavanagh was not assigned Consalvo's case, but nerely
becanme involved in the case on October 22, 1991, as a favor to
ASA Mar cus. Cctober 22, 1991 was the sane day the |ead
detectives presented the case to the State, just the day before
the matter was taken to the grand jury. ASA Cavanagh had no
i nvol venment in or know edge of the case before that tine. (PCR

T.2 228-32, 240-50). Also, ASA Cavanagh avowed he did not give

42



DaCosta any information about Consalvo's case. ASA Cavanagh did
not prepare any of the wtnesses for grand jury testinony
because he was not assigned the Consalvo case, but nerely was
covering for a colleague. Further, he did not interview any
inmates at the jail or in his office with respect to this case.
The only time ASA Cavanagh nmet with DaCosta was in the busy
court hallway nonents before DaCosta was presented to the grand
jury (PCRT.2 243-50). Lisa Gardner, a Broward State Attorney’s
Ofice secretary, confirnmed the October 8, 1991 assignnent. ASA
Cavanagh was not briefed by the detectives until just before the
grand jury (PCR-T.2 228-32, 240-50).

Assistant State Attorney Ken Farnsworth, averred ASA
Cavanagh had no influence on the charging and sentencing
decisions in Palner’s case. The reduction of one charge and
nol l e prosequi of another was at the request of the defense, and
the decision to reduce the charges was made after discussions
with the police deputy involved, and an assessnent of whether
the case would survive a suppression notion. Such was confirned
by Palmer at trial. (PCR-T.4 447-49; ROA v15 2373, 2379-83,
2391- 93, 2404-10).

Further, ASA Farnsworth, testified he authored a nmenorandum
expoundi ng upon the reduction/dismssal of Palner’s charges.
Such stated in part: “Assistant Brian Cavanagh spoke to the

Def endant Pal mer and al so another inmate at the Broward County
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Jail.” Explaining this, ASA Farnsworth averred that the
statenent nerely was referencing to where the inmates were being
det ai ned/ housed, not where ASA Cavanagh interviewed them (PCR
T.4 446, 450).

Wth respect to the non-disclosure of the grand jury
testi nony, Consalvo offers no case |law to support his assertion
that the grand jury transcripts “nust be presumed to be so
daming to the State’'s position that they could not be reveal ed”
or his suggestion that such would contain excul patory material .
(1B 72). In fact, the court heard argunent and reviewed
pl eadi ngs from counsel on the existence of the court reporter’s
notes. (IB 72; PCRR 10 1619-21, 1668-97, 1701-02, 1706-08,
1713-19, 1724-25; PCR-T.1 19-20; PCR T.5 631-48). At the tinme
of Consalvo’s March 27, 2002 request, (PCR R 10 1619-21, 1668-
73, 1675-78) the State had no objection to the court granting
the notion, provided that there would be no delay in the
schedul ed evidentiary hearing. Consalvo was unable to obtain
grand jury transcripts, because the court reporter’s notes could
not be |ocated, even though several attenpts were made, and the
State assisted Consalvo’'s counsel in this endeavor. During the
May, 2002 hearing, it was the trial court’s conclusion that
there was no basis for continuing the evidentiary hearing, and
the court did not believe the grand jury nmaterial was so

critical. Rather, the testinony was |ikely to have been
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i ncul patory, not excul patory, and Consalvo was able to present
his case for postconviction relief, given the fact DaCosta,
Pal mer, and ASA Cavanagh were scheduled to testify. (PCRT.5
631-48). The inability of the parties to secure the grand jury
testi nony does not establish a Brady violation after the court
had granted Consalvo |eave to obtain the requested testinony.

As the record reflects, the court reporter for the grand jury
has passed away, and even after an exhaustive search, her notes
could not be located. (PCR R 10 1725; PCR T.1 19-20).

Pursuant to section 905.27, Florida Statutes, grand jury
testinmony is not disclosable except under limted circunstances.
Gven these |limting circunstances, the State would not have
been required to have a transcript prepared at the tinme of the
indictnment. It was not until the postconviction litigation that
Consal vo sought the grand jury testinony, at which tinme he was
informed the deceased reporter’s notes could not be | ocated.
Consal vo has not pled, nor shown any bad faith on the State’s
part, nor has he shown excul patory evidence was suppressed. Cf.

Arizona v. Youngblood, 488 U S. 51, 58 (1988) (finding relief

unwarranted where | oss of evidence was not done through nalice).

As explained in Guzman v. State, 868 So.2d 498, 509 (Fla. 2003),

“loss or destruction of evidence that is potentially useful to
the defense violates due process only if the defendant can show

bad faith on the part of the police or prosecution.” Consalvo
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cannot make, and has not made, this show ng.

DaCosta testified that his grand jury testinony was
consistent with his October 10, 1991 police statenent. A review
of that statement shows that it is inculpatory, not excul patory
wth respect to Consalvo. (PCR-T.1 62, 98, 100-13). Li kew se,
Pal mer’s evidentiary hearing testinony shows he gave consi stent
statements to the grand jury and at trial show ng Consalvo
conmtted the nurder. (PCR-T.3 294-95, 299, 318-27, 354-57,
365, 379-81, 398-402, 404-07, 410, 413). As such, there is no
evidence the m splacenent and/or destruction of the grand jury

notes was willful or that the testinony would be excul patory.

Consal vo’'s claim nust fail. He is not entitled to relief under
t hese circunstances. Consavlo failed to show exculpatory
evi dence was w thhel d. The denial of the Brady claim was

proper, and this Court nust affirm
| SSUE | V
THE COURT PROPERLY REJECTED CONSALVO S

ASSERTION OF A G G.I1 O VIOLATI ON BASED UPON
THE ALLEGED RECANTATI ON EVI DENCE (rest at ed)

Consal vo asserts there was a violation under Gglio .

United States, 405 U S. 150 (1972). To support this, he points

to the mssing grand jury testinony, reasserts that ASA Cavanagh
met with DaCosta to discuss the case, and clains Palnmer and
DaCosta corroborate each other. As he has in other parts of the

brief, Consalvo makes unsupported, derogatory allegations of
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“clandestine activities and tactics” by the State. Consal vo has
failed to allege where the trial court erred in rejecting this
claim The court heard from the wtnesses and resolved the
factual disputes against Consalvo. It was the court’s
conclusion that neither DaCosta nor Palnmer were credible.
Rat her, ASA Cavanagh, who unequivocally denied any contact wth
DaCosta or Palnmer before the grand jury testinony, and
repudi ated the allegation that he fed information to DaCosta,
was found to be “uninpeachable.” These factual findings are
supported by the record. Consalvo’'s Gglio claimfailed because
he brought forth no credible testinony that the State know ngly
presented false or nmisleading testinony to the jury. This Court
must affirm

The appropriate standard of appellate review of Gglio
clains is that the appellate court defers to the factual
findings made by the trial court to the extent they are
supported by conpetent, substantial evidence but reviews de novo

the application of those facts to the law. Lightbourne v. State,

841 So. 2d 431 (Fla. 2003).
Recently, this Court discussed Gglio stating:

A Gglio claimis based on the prosecutor's
knowing presentation at trial of false
testi nony against the defendant. See G glio,
405 U.S. at 154-55, 92 S. C. 763; Guzman,
868 So0.2d at 506. To establish a Gglio
violation, it nust be shown that (1) the
t esti nony gi ven was fal se; (2) t he
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prosecut or knew the testinony was fal se; and
(3) the statenent was material. See Guzman,
868 So.2d at 505; Ventura v. State, 794
So.2d 553, 562 (Fla.2001); Rose v. State,

774 So.2d 629, 635 (Fla. 2000).

Initially, we note that the "materiality"
prongs of the Brady and Gglio tests are
often confused as one and the sane. They are
not. This Court recently clarified the two
standards and the inportant distinction
between them See Guzman, 868 So.2d at 506
The Brady standard of materiality is |ess
def ense-friendly:

The Brady standard of materiality
applies where the prosecutor fails
to disclose favorable evidence to

t he def ense. See Br ady V.
Maryland, 373 U S. 83, 87, 83
S.C. 1194, 10 L. Ed. 2d 215
(1963)....

By contrast to an allegation of
suppr essi on of evi dence under
Brady, a Gglio claimis based on
t he prosecutor's knowi ng
presentation at trial of false
testinmony against the defendant.
See Gglio, 405 U S. at 154-55, 92
S.¢t. 763. Under Gglio, where the
prosecutor know ngly uses perjured
testinony, or fails to correct
what the prosecutor later |earns
is false testinony, the false

evidence is material "if there is
any reasonable |ikelihood that the
fal se t esti nony coul d have

affected the judgnent of t he
jury." United States v. Agurs, 427
Uus 97, 103, 96 S.C. 2392, 49
L. Ed.2d 342 (1976).... The State,
as the beneficiary of the Gglio
violation, bears the burden to
prove that the presentation of
false testinony at trial was
harm ess beyond a reasonabl e
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doubt. Id. at 680 n. 9, 105 S . C.
3375 (stating that "this Court's
precedents i ndi cate t hat t he
standard of review applicable to
t he know ng use of perj ured
testinmony is equivalent to the
Chapman [v. California, 386 U.S.
18, 87 S.Ct. 824, 17 L.Ed.2d 705
(1967)] harm ess-error standard").

[ Guzman v. State, 868 So.2d 498, 506-07 (Fla. 2003)]
(footnote omtted).

Mordenti v. State, 894 So.2d 161, 175 (Fla. 2004).

Wth respect to the missing grand jury testinony, the State

reincorporates its discussion outlined in |Issue III and

reiterates that the court reporter is deceased, and her notes
can not be |ocated. The State would al so point out that DaCosta
did not testify at trial, but admtted during the evidentiary
hearing that his grand jury testinony was consistent with his
Cctober 10, 1991 sworn police statenent and that he did not
testify at trial. (PCRR 10 1619-21, 1668-97, 1701-02, 1706-08
1713-19, 1724-25; PCT-T.1 19-20, 62, 98, 100-13; PCR T.5 631-48)
As such, the trial jury was not, and could not have been m sl ed
by anything DaCosta reported, as he was not before them and the
grand jury testinmony was irrel evant.

Unli ke DaCosta, Palnmer did testify at trial and was cross-
exam ned on his police statenment, his crimnal history, recent
charges, and veracity. Thus again, the grand jury testinony was

irrel evant. Mor eover, both witnesses attenpted to recant their
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prior testinmony, which the trial court was able to assess
through their evidentiary hearing testinony. As a result of
such testinony, along with evidence from other wtnesses, the
court found Palnmer and DaCosta to be untrustworthy of belief.
(PCR-R 10 1619-21, 1668-97, 1701-02, 1706-08, 1713-19, 1724-25
PCR R 11 1991-2010; PCT-T.1 19-20, 62, 98, 100-13; PCR-T.3 294-
95, 299, 318-27, 354-57, 365, 379-81, 398-402, 404-07, 410, 413;
PCRT.5 631-48; ROA.v15 2373, 2375-76, 2378-81, 2383, 2391-92-
93, 2404, 2407-10) The nere fact that the grand jury testinony
was not available, neither detracts fromthe court’s factual and
| egal conclusions, nor does it establish sone nefarious intent
by the State. Clearly, a dglio violation cannot be presuned
fromthe lack of a grand jury transcript.

The synopsis of Consalvo’s allegations is that ASA Cavanagh
met with DaCosta, revealed facts about the case, and asked
DaCosta to recruit other inmates to report these facts. Al
information was alleged to have originated with ASA Cavangh and
DaCosta was alleged to have recruited Pal nmer. The trial court
rejected Consalvo’'s allegations based upon the lack of
credibility of Palnmer and DaCost a. Furt hernore, ASA Cavanagh’s
testinony established that the State did not give information
about Consalvo’'s case to either DaCosta or Pal ner. Al so, ASA
Cavanagh expl ained that he did not neet the wi tnesses until just

before the grand jury testinony commenced, and then, such
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neeting was in the busy court hallway, not where DaCosta all eged
in either the jail or State Atorney's offices. ASA Farnsworth
refuted Consalvo's interpretation of the influence ASA Cavanagh
had with respect to Palnmer’s case, and where ASA Cavanagh net
with Palnmer and another inmate. It was ASA Farnsworth’s
testinony that ASA Cavanagh had no input on the charging
decisions related to Pal ner Further, ASA Farnsworth expl ai ned
that his nmenorandum nerely was noting where the innmates were
housed, not where they net with ASA Cavanagh.

From this testinony, the court concluded: “4. Having
rejected the “recantation” of both DaCosta and Pal ner, the Court
finds that there was no deliberate use of m sleading testinony.”
(PCR-R 11 2009). The rejection of the “recantation” testinony
of Palnmer and DaCosta is supported by conpetent, substanti al
evi dence as analyzed in Issues | and Il and incorporated here
Part of the evidence supporting the rejection of Palnmer and
DaCosta is that these wtnesses contradicted each other, had
nmotivations to attenpt to recant.!® ASA Cavanagh denied giving
the inmates information or having contact with them before the

day they net in the hallway just before the grand jury

16 DaCosta was seeking to nove to the federal prison system
so he could be housed in Indiana and closer to his wife. Pal ner
feared his testinmony was relied upon to sentence Consalvo to
death and was concerned that if he did not recant, he would be
| abeled a “snitch.”

51



testinmony, and the independent records which showed that ASA
Cavanagh was not assigned Consalvo's case, but nerely was
covering the proceedings for a colleague. These facts support
the conclusion there was no inpropriety on the part of the
State, and that Pal mer and DaCosta were unworthy of belief.
Having found DaCosta and Palner not credible, the court
properly determ ned that no false or msleading informtion was
pl aced knowi ngly before the jury. Consalvo failed to prove that
the court erred in rejecting the attenpted recantations or in
determining there was “no ‘deliberate use of misleading
testinony.’” There is no proof the testinony offered by Pal ner
at trial was false and that the “prosecutor knew the testinony
was false.” Having failed to establish that false or m sl eading
testimony was even offered, the issue of nmateriality does not
cone into play. As such, a Gglio violation did not occur and
the claim was rejected properly. See Sochor, 883 So.2d at 786
(affirmng denial of relief as court’s rejection of notoriously
unreliable recantation testinmony was supported by record and
affirmng rejection of Brady and G glio clains on sane grounds).
| SSUES V AND VI

SUMVARY DENI AL OF POSTCONVI CTION CLAIMS V -

XV WAS PROPER AS THEY MWERE LEGALLY

| NSUFFI Cl ENT, PROCEDURALLY BARRED, REFUTED

FROM THE RECORD, OR MERI TLESS (rest at ed)

In Issue V, Consalvo asserts it was error to deny sunmarily
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his postconviction Clainms V through XV because the court failed
to: (1) consider whether the clains were legally or factually
sufficient; (2) denonstrate from the files and records why the
clainms were summarily denied; (3) attach portions of the record
to its order to allow for appellate review, and (4) enter
findings on the timeliness of Consalvo’'s motion'’ (1B 77, 79-81).
Consal vo admits in Issue VI that the trial court addressed each
of his postconviction clains separately, but failed to give
regard to the interrelationship of all his clainms, those denied
after a hearing, as well as those sunmarily denied. (1B 81-87).
The record reveals that the court made findings regarding
the | egal sufficiency of the postconviction clainms when such was
at issue, discussed the application of procedural bars where
appropriate, and identified those argunments which were w thout
merit or refuted from the record. Consalvo has failed to
identify where the trial court erred in its ruling on the
i ndi vi dual cl ai ns. Moreover, he did not raise a cunulative

error argunment below, thus, the issue raised in the instant

1 The notion for postconviction relief was not denied as
untinmely. Instead, a hearing was granted on four clains, and
t he bal ance of the clains were denied summarily upon the court’s
review of the record. Inplicit in the resolution of the matter
is that the notion was filed tinely. As such, there did not
have to be an announcenent that the notion was tinely.
Consal vo’s conplaint is irrelevant to this litigation
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|ssue VI is unpreserved.?® The record supports the court’s
rulings on each claim and therefore, there is no cunulative
error. Relief was denied properly and this Court should affirm
On appellate review, a trial court’s summary denial of
postconviction relief wll be affirned where the I|aw and
conpetent substantial evidence supports its findings. D az v.

Dugger, 719 So. 2d 865, 868 (Fla. 1998). In Lucas v. State, 841

So. 2d 380, 388 (Fla. 2003), this Court stated that: “To uphold
the trial court's summary denial of clainms raised in a 3.850
not i on, the clains nust be either facially invalid or
conclusively refuted by the record. Furt her, where no
evidentiary hearing 1is held below, we nust accept the
defendant's factual allegations to the extent they are not

refuted by the record.” See State v. Coney, 845 So.2d 120, 134-

35 (Fla. 2003); Peede v. State, 748 So.2d 253, 257 (Fla. 1999)

¥ |'n Issue VI, it is Consalvo's position his clainms

involving the alleged recantations of Mirk DaCosta and WIIliam
Pal mer should have been viewed in light of his claim (1) that

the trial court erred in not ensuring he wi shed to waive his
right to testify (Postconviction Clains VI - VIII); (2) that the

State failed to turn over evidence to the defense for testing or

to disclose Consalvo's personal information which could be
mtigating (Postconviction Claim V); (3) that the trial court
failed to require enpiri cal dat a on proportionality

(Postconviction Claim|1X); (4) denial of the right to testify
precluded him from presening certain mtigation (Postconviction
Claim X); trial court error in addressing the actions of the
victims brother (Postconviction Claim X ); and vindictive
sentencing by the trial court (Postconviction ClaimXIl) (1B 85-
87)
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(citation omtted). Further, "[t]o support sunmary denial
wi thout a hearing, a trial court nust either state its rationale
in its decision or attach those specific parts of the record

that refute each claimpresented in the notion.™ MLin v. State,

827 So.2d 948, 954 (Fla. 2002) (quoting Anderson v. State, 627

So.2d 1170, 1171 (Fla. 1993)).

Wth respect to Issue V, Consalvo asserts the court did not
consi der whether the issues were legally and factual sufficient,
failed to denonstrate why sumary denial was proper, and
negl ected to attach records supporting the summary denial. (IB

77, 80-81). In Postconviction Claim V, the court rejected

Consalvo’s claim that there was a “presunption” that his
“decl ared ‘evidence’ would exonerate the Defendant.” In denying
relief, the court stated in part: “Mere conclusory allegations
are insufficient to neet Defendant’s burden of establishing a
prima facie case upon a legally valid claim” (PCRR 11 1605).

Ruling on Postconviction Cains VI through VIII, the court

concluded the claims were in part legally insufficient and

procedurally barred. (PCR-R 11 1606). The sanme ruling was nade

for Postconviction Claim IX with the additional finding that

proportionality review had been conducted by this Court on

direct appeal. (PCR-R 11 1606-07). Addr essi ng Postconvi ction

Clainms X through XV, the trial judge stated: “[t]he clains are

Wi thout nerit and procedurally barred. (PCR-R 11 1607). For

55



each claim or grouping of clains, the trial judge incorporated,
referenced, and/or adopted specific pages of State s response to
t he postconviction notion. Such refutes Consalvo’'s allegation
that the court failed to address the |legal sufficiency of the
individual clains or to denonstrate why summary denial was
appropri at e.

Consal vo’'s assertion that it was error not to have attached
portions of the trial record to the order sumrarily denying
these clains is neritless. This Court has held repeatedly that
at t achnent of the record is unnecessary where specific
references are made to the record relied upon by the court. See

Spencer v. State, 842 So.2d 52, 69 (Fla. 2003) (reaffirmng that

“[t]o support sunmmary denial wthout a hearing, a trial court
must either state its rationale in its decision or attach those
specific parts of the record that refute each claim presented in

the notion”); Diaz, 719 So.2d at 866; Asay v. State, 769 So. 2d

974, 989 (Fla. 2000); Anderson v. State, 627 So. 2d 1170, 1171

(Fla. 1993); Provenzano v. Dugger, 561 So.2d 541, 543 (Fla.

1990). Al that is required of the court is to state its
rationale for denying relief. Diaz, 719 So. 2d at 867. Her e,
in assessing each claim the court announced its findings and
concl usi ons. Standing alone, the court’s order sufficiently
advises the parties of its rationale and allows for appellate

revi ew. However, the court also relied upon the State’'s
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response which gave specific record citations. Through these
references, further support was provided for the conclusions of
| egal insufficiency, procedural bars, neritless argunents, and
clains refuted fromthe record. Relief nust be denied.

To the extent Consalvo's appeal can be interpreted as
chal  enging the denial of the individual clains, he has failed
to present ar gunent t hat the ~clainms were not | egal |y
insufficient, procedurally barred, refuted from the record, or
w thout nerit. An appellant may not sinply allege error wthout

of fering supporting argunment. Duest v. Dugger, 555 So.2d 849

852 (Fla. 1990) (opining “purpose of an appellate brief is to
present arguments in support of the points on appeal” - notation
to issues without elucidation is insufficient and issue will be

deenmed wai ved). Cooper v. State, 856 So.2d 969, 977 n.7 (Fla

2003); Roberts v. State, 568 So.2d 1255 (Fla. 1990). G ven

Consal vo’s dearth of legal argunent, this Court should find that
the issue has been waived. Should this Court find otherw se
the following is offered as assistance in the review

Postconviction Claim V - In his notion, Consalvo asserted

the State withheld material and excul patory evidence in the form
of: (1) fiber evidence, (2) cigarette butts, (3) fingerprint
evidence, and (4) a piece of a knife bl ade. These itens were
not offered at trial, but Consalvo clainms that “should now be

made available to the defense for testing as the presunption is
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that said evidence would exonerate this defendant.” (enphasis
supplied) (PCRR 5 785-86). Consal vo added that the police did
not check for fingerprints at all possible points of entry to
the victimis apartnment or such itens as the refrigerator or
toilet. This too, he asserted “gives rise to the presunption”
the evidence would exonerate him (PCR-R 5 786). Wth respect
to the penalty phase, Consalvo claimed the State had w thheld
“other factors in the defendant’s background that would mlitate
agai nst inposition of the death penalty.” Not only did Consal vo
fail to plead that he did not know about this evidence,® but he
has failed to explain how such would exonerate him except to
say that there is a “presunption” of exoneration. Cearly, the
claim was pled in conclusory terns, and thus, was legally

i nsufficient. Reaves v. State, 826 So.2d 932, 942 (Fla. 2002)

(finding Brady claim legally insufficient and denied properly
where defendant failed to allege how itens of evidence were

excul patory or inpeaching.); Asay v. State, 769 So.2d 974, 982

(Fla.2000) (holding court does not err in summarily denying
Brady clainms which were insufficiently pled).
Moreover, raised on direct appeal were the issues of the

disclosure of the letter requesting the cigarette butts be

19 This is especially true of “factors in the defendant’s
background.” Such information is known to the defendant as it
is in his background. As such, it cannot be deemed suppressed.
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tested and the disclosure of natches nade for sone of the forty
unidentified fingerprints. Consalvo, 697 So.2d at 812-13
There, this Court rejected the claim of a discovery violation
arising from the State’'s failure to disclose the letter
requesting the lab analysis of the cigarette butts. 1d. at 812.
Wth respect to the fingerprints, this Court noted:

Mont hs before trial the State disclosed the
fingerprint expert's nanme (Tom Messick) and
his thirteen-page latent fingerprint report
to the appellant. There were sone forty
unidentified |atent fingerprints in the
victims apartnent.

Even if there was a discovery violation,
however, we find no error by the trial court
in concluding that appellant's defense was
not prejudiced and that any violation was
not willful. In fact, because there still
remai ned a subst anti al nunber of
unidentified prints, even after Messick's
further analysis, the defense's third party
theory <could still be asserted. Al so,
Messick's ultimate conclusion was that none
of the latent fingerprints recovered from
the victims apartnment matched appellant's
fingerprints, a fact helpful to the defense.

Consal vo, 697 So.2d 812-13 (enphasis supplied). Because the
issues were raised and rejected on appeal, the natter is
procedural ly barred. “lssues which either were or could have
been litigated at trial and wupon direct appeal are not

cogni zabl e through coll ateral attack." Muhammad v. State, 603

So.2d 488, 489 (Fla. 1992). C. R vera v. State, 717 So.2d 477,
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480 n.2 (Fla. 1998) (finding it inpermssible to recast claim
which could have or was raised on appeal as one of
ineffectiveness in order to overcone a procedural bar or re-
litigate an issue considered on direct appeal).

The record also refutes the claim that evidence was not
di scl osed. In the defense opening statenent, he asserted the
police work was poor and that they failed to do a thorough

investigation, instead settling for an easy resolution” by
charging Consalvo (ROA v7 1075-81, 1086, 1092, 1094-95).

Def ense counsel challenged the State to call Tom Messick, the

fingerprint expert, to testify about a print lifted that did not

match the victim or Consalvo (ROA v7 1083). Counsel also spoke

about the knife blade which was found in the victins apartnent

and how the State did not send it to the nedical exam ner or for
DNA testing (ROA v7 1083-86, 1092-95). Further, the State’'s
di scovery subm ssions and depositions filed in the trial court
case file, along with exam nation of w tnesses, establish that
the fiber, fingerprint, cigarette, and knife bl ade evidence were
di scl osed to the defense. (PCR 8 1339-57, 1382, 1388-89, 1400-
19; PCR 9 1420-31, 1433-83; ROA v11l 1821; ROA v12 1961-62, 1987-
88, 2015-16; ROA v14 2297-98, 2329, 2334-35, 2345-51). dearly,
the defense had received notice of the existence of this
evi dence, thus, Consalvo is unable to prove he did not have the

evidence in question or could not have found it wth due
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diligence. Ccchicone v. State, 768 So. 2d 1037, 1042 (Fla. 2000)

(reasoning that “[a]lthough the "due diligence" requirenent is
absent from the Suprene Court's nost recent fornulation of the
Brady test, it continues to follow that a Brady claim cannot
stand if a defendant knew of the evidence allegedly wthheld or
had possession of it, sinply because the evidence cannot then be
found to have been withheld fromthe defendant.”). Evidence has
not been suppressed, and thus, there is no Brady violation where
the information is accessible equally to the defense and state,
or where the defense either had it or could have obtained it

t hrough use of due diligence. Freemanv. State, 761 So.2d 1055,

1061-62 (Fla. 2000); Provenzano v, State,616 So.2d 428, 430

(Fla. 1993).

Furt her, the evidence produced against Consalvo was
overwhel ming®, thus, even if evidence exists which shows that
another individual had been in the victinis apartnment, such
woul d not produce a different result at trial. The hom ci de

scene was a residence, and likely to contain fiber, fingerprint,

20 Because of the claims presented by Consal vo that Pal ner

and DaCosta recanted their statenents, the State does not rely
upon Palnmer’s testinony at this juncture to establish that the
result of the trial would not have been altered by any evidence
t he defense may have wi shed to test independently. However, the
State mintains that Palmer’s recent recantation is not
credible, and thus, nmay be wused to support the denial of
postconviction relief. Wthout question, there was no Brady
vi ol ati on.
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and cigarette evidence from ot her individuals unconnected to the
crinme. Such does not establish prejudice under Brady. A
showing of prejudice requires that there be a suppression of
excul patory, material evidence, where "there is a reasonable
probability that the result of the trial wuld have been
different if the suppressed docunents had been disclosed to the
defense." Strickler, 527 U S. at 289.

It is not the fact that others nmay have been in Ms. Pezza's
apartment before her death, but that Consalvo had been there at

the time of her death. The evi dence established Consal vo was

there at the tinme o the nurder. What is telling about this
case, and refutes any claimof prejudice, is that Consalvo had a
connection with the victim had a reason to kill her, was found
in possession of her property, had a towel in his bedroom wth
Ms. Pezza’'s blood on it, and took noney from her checking
account after Ms. Pezza was |ast seen alive. See, Consalvo, 697
So.2d at 809-10. (ROA.v7 1121-27, 1165-66, 1172-73, 1178-78,
1191, 1217-20; ROA.v8 1282-84, 1288-92; ROA.v9 1423-36, 1456,
ROA. v10 1617-19, 1621-22, 1641; ROA v1l 1696-98, 1708-14, 1717-
19, 1721-24, 1746; ROA.v12 1885, 1788, 1815-20, 1823, 1830-31,
1849-54, 1868-69, 1902-03, 1909; ROA v14 2262, 2266; ROA v15
2433- 34) . Gven this evidence, there 1is no reasonable
probability that the outcone of the proceedi ngs woul d have been

different had the fiber, fingerprint, cigarette butts, and knife
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bl ade been tested by the defense. Because the record
establishes that the defense had know edge of the challenged
evi dence and that additional testing would not have altered the
outcone of the trial in Consalvo's favor, the ¢trial court
properly denied postconviction relief. This Court nust affirm
Turning to Consalvo’s penalty phase claim it is clear that

the matter is legally insufficient and cannot establish a Brady
violation. Consalvo asserted the State possessed and suppressed
“[t]he existence of other factors in the defendant’s background
that would mlitate against the inposition of the death penalty
and give rise to the defense better presenting non-statutory
mtigating factors.” (PCR-R 5 787). Such claimdid not identify
the evidence the State possessed which the defense did not have
or could not have obtained by using due diligence as such
evi dence woul d have been personal to Consalvo and known to him
The chal l enged sub-claim in the nost conclusory terns, asserted
the State possessed evidence of factors in Consalvo's
backgr ound. Conclusory clains are legally insufficient and

subject to summary denial. See LeCroy v. State, 727 So. 2d 236,

239 (Fla. 1998) (upholding summary denial where there is no

factual support for conclusory clain); Ragsdale v. State, 720

So. 2d 203, 207 (Fla. 1998) (reaffirm ng conclusory claim "is
insufficient to allow the trial court to examne the specific

al | egati ons against the record”). Summary deni al was proper.
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Mor eover, given the nature of the evidence clainmed to have
been suppressed, nanely, “factors” in Consalvo's background, a
Brady violation cannot be established. Such *“factors” are
personal to Consalvo and he would know of their existence and
benefit to his case. The State may not be charged with a Brady
violation where the allegedly non-disclosed information was
known to the defendant. As noted above, evidence has not been
suppressed, and thus, there is no Brady violation where the
information is accessible equally to the defense and state, or
where the defense either had it or could have obtained it
t hrough use of due diligence. Freeman, 761 So.2d at 1061-62;

Provenzano, 616 So.2d at 430. See (Qcchicone, 768 So.2d at 1042

(reasoning “Brady claim cannot stand if a defendant knew of the
evidence allegedly withheld or had possession of it, sinply
because the evidence cannot then be found to have been w thheld

from the defendant.”); Carter v. Bell, 218 F.3d 581, 601 (6th

Gr. 2000) (rejecting Brady claim in relationship to state’'s
failure to disclose reconmendati on defendant be transferred to
mental health facility where it was defendant’s self-referring
whi ch pr onpt ed reconmendat i on; there IS no error in
prosecution’s failure to disclose defendant’s own know ng

actions); Oats v. Singletary, 141 F.3d 1018, 1032 (1ith Cr.

1998) (declining to address whether clenmency board was required

to disclose "investigation file" under Brady because defendant
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had not made a showing that any of the information in his file
was excul patory or unavailable to him.

Postconviction Clains VI - VIII were found to be legally

insufficient, procedurally barred, wthout nerit, and refuted
fromthe record. (PRGR 9 1606). The trial court reasoned:

As pointed out by the State by referencing
the trial transcript, the colloquy between
t he Court and t he Def endant clearly
i ndi cates that Consalvo knew he could
testify and call witnesses at the trial but
that he chose to waive those rights. The
Def endant’s conclusory allegation that he
was denied his rights at the penalty phase
simlarly fail to state a claim which is
legally sufficient. Furt hernore, although
Def endant has a fundanental right to
testify, that does not require an on-the-
record waiver of the right. Torres-Arbl oedo
v. State, 524 So.2d 403 (Fla. 1988). The
Court agrees with the State’'s Response as to
these Clains. See State’s Response, pp. 40-
44,

(PRC-R 6 856-860; PCR-R 9 1606). These findings and rationale
are supported by the record and | aw.

In Consalvo's notion for postconviction relief, he clained
the trial court: (1) failed to inquire sufficiently to obtain an
on-t he-record wai ver that Consalvo knowi ngly, intelligently, and
voluntarily waived his right to testify in the guilt and penalty
phases of his trial. (PCR-R5 788-89, 791); (2) “deprived the
def endant of his fundanental rights under the Florida and United
Sates Constitutions” by failing to make a record of its inquiry

(PCR-R. 5 789); and (3) denied Consalvo of the opportunity to
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clarify or refute certain testinony and Palner’s testinony would
not have be wuncontroverted (PCRR 5 789-94). Conspi cuousl y
absent from the clainms were the allegations that Consalvo did
not know that he could testify or that he was precluded from
testifying. Such deficiencies in the pleading nakes the clains
legally insufficient because Consalvo failed to identify a

deprivation of a constitutional right. LeCroy v. State, 727

So.2d 236, 239 (Fla. 1998) (upholding summary denial of notion
where there was no factual support offered for conclusory
claim. The <crux of Consalvo's clains presented in his

postconviction notion was that the trial court did not conduct

an adequate inquiry to determ ne whether Consalvo was neking a
know ng and voluntary waiver of the right to testify. A trial
court error is a matter which could have and should have been
presented on direct appeal , and as such, Consalvo is

procedurally barred from raising the claim here. Mihanmad v.

State, 603 So. 2d 488, 489 (Fla. 1992). Such supports the
sumrary deni al

Addi tional support for the denial of relief is based upon
the follow ng analysis. A defendant possesses the ultimte
authority to decide to exercise his constitutional right to

testify Jones v. Barnes, 463 U S. 745, 751 (1983) (opining

“[1]t is also recognized that the accused has the ultimte

authority to make certain fundanental decisions regarding the
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case, as to whether to plead guilty, waive a jury, testify in
his or her own behalf, or take an appeal...."). The guilt phase
record contains Consalvo’s statenents in response to the
questions of the trial court and prosecutor which establish that
Consal vo was advised and confirnmed, in the guilt phase, that he
had “the absolute right to testify”, the “absolute right” to put
on any evidence he wi shed, that he had discussed this issue with
counsel, and personally, w thout any threat or coercion, decided
he did not wish to testify or present evidence (ROA .v15 2463-
65) . The full <colloquy into Consalvo's decision to waive
testifying and presenting evidence refutes the instant clains.

Summary deni al was proper.

Mor eover, while it may assist reviewing courts in
determ ning whet her there was a knowing waiver of a
constitutional right, a trial court is not required to conduct
an on-the-record inquiry with the defendant to determ ne whet her
he is knowingly, intelligently, and voluntarily waiving his

right to testify. Torres-Arboledo v. State, 524 So.2d 403, 410-

11 (Fla. 1988) (finding constitutional right to testify is not
in category of fundanmental rights which requires colloquy and

on-the-record waiver); Reneta v. State, 522 So.2d 825, 827 (Fla.

1988) (sane). As a matter of law, Consalvo is not entitled to

relief with regard to either his guilt or penalty phase cl ai ns.

I n Postconviction Claim | X, Consalvo asserted due process
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and equal protection violations occurred when the trial court

did not require the state present enpirical and statistical data
regarding capital sentencing to assist with a proportionality
anal ysis. Further, Consalvo charged that on direct appeal, this
Court “did not make any kind of in depth study of other cases
but sinply |ooked at the aggravators versus mtigators....”
(PCR-R 5 794-96). The trial court determ ned:
A “proportionality” review is one conducted
by the Supreme Court and not the trial
j udge. The Defendant’s sentence was, in
fact, reviewed by the Florida Suprene Court

for proportionality and upheld. Consalvo v.
State, 697 So. 2d 805, 820 (Fla. 1996).

Defendant’s claim is legally insufficient

and procedurally barred. See State’'s

Response, pp. 45-53, which the Court adopts

and i ncorporates by reference herein.
(PCR-R 9 1606-07). Sunmary denial was appropri ate.

Consal vo did not pr esent a valid claim because

proportionality review is for this Court, not the trial judge,
and there is no basis for forcing the State to present

statistical or enpirical data so that the trial court could

conduct a proportionality review?' Proportionality review is

2l To the extent Consalvo appeared to claimthere is a data
base which outlines all of Florida s capital cases which should
have been presented at sentencing, the claimis neritless. This
Court has access to all Florida cases, and is the appropriate
body for conducting a proportionality review. There is neither
a need nor a basis for submtting “enpirical data” readily
accessi ble and redundant to case |aw before the courts. Also,
requiring the State to offer “statistical proof” is not a proper
claim for postconviction relief. The State’'s responsibility is
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the unique function of this Court and the review is nmade based
upon the aggravation and mtigation presented at trial conpared

to other death penalty cases. See Tillman v. State, 591 So. 2d

167, 169 (Fla. 1991) (recognizing proportionality review is "a
unique and highly serious function of [the Florida Suprene]
Court, the purpose of which is to foster uniformty in death-

penalty law "). See Bates v. State, 750 So. 2d 6, 12 (Fla.

1999); Ubin v. State, 714 So. 2d 411, 416-17 (Fla. 1998); Terry

v. State, 668 So. 2d 954 (Fla. 1996). Al so, Consalvo’'s
assertions that the “'Capital Case Data Base’ shows concl usively
that the death penalty in this case in not proportional” and

that the court should have forced the State to present

to present aggravating factors related to the hom cide and the
defendant before the court for sentencing. It is the defense’'s
right to bring forward factors it believes mtigates the
sent ence. To have the State present unidentified “statistical
evidence” is irrelevant to the mtter before the sentencing
court, nanely, the appropriate sentence given the crine and the
defendant’ s character. Capital sentencing requires that the
defendant obtain an individualized sentence. Lockett v. OChio,
438 U.S. 586, 604 (1975); Hitchcock v. Dugger, 481 U S. 393
(1978); Johnson v. State, 660 So.2d 637, 646 (Fla. 1995).
However, there is “[n]Jothing in [Lockett which] Ilimts the
traditional authority of a court to exclude, as irrelevant,
evi dence not bearing on the defendant’s character, prior record,
or the circunstances of his offense.” Lockett, 438 U S. at 604,
n.12. “Statistical proof” is irrelevant evidence which does not
satisfy the constitutional requi rement for I ndi vi dual i zed
sentenci ng. See, Scott v. Dugger, 891 F.2d 800, 805 (11th Gr
1989) (rejecting claim that journalist, opposed to the death
penalty and who had witten about it extensively, should have
testified); Mrtin v. Wainwight, 770 F.2d 918, 935-37 (11th
Cir. 1985) (affirmng exclusion of testinony about deterrent
effect of death penalty). Consalvo's claimis neritless.
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unspeci fied evidence so that the proportionality review would
not have been based wupon conjecture were pled in wholly
concl usory ternmns, and t her ef ore, | egal |y i nsufficient.
Conclusory allegations are legally insufficient on their face

and may be denied w thout a hearing. Kennedy v. State, 547 So.

2d 912, 913 (Fla. 1989).

The <challenge to the trial court’s sentencing isS
procedurally barred as the propriety and proportionality of the
sentence were addressed on direct appeal; Consalvo, 697 So. 2d
at 816- 20. See Muhammad, 603 So. 2d at 489 (concluding
"[i1]ssues which either were or could have been litigated at
trial and wupon direct appeal are not cognizable through
collateral attack."). Li kewi se, the claimthat the trial court
shoul d conduct a new proportionality review was denied properly
as it was pled in conclusory ternms and the trial court could not
review the decision of this Court. As a last point, Consalvo
failed to cite any case which raises proportionality to a
federal constitutional claim In fact, proportionality review
is a state mandate, not one of federal constitutional dinension.

Pulley v. Harris, 465 U. S. 37, 44-51 (1984) (reasoning Eighth

Amendnment to United States Constitution does not require

proportionality review); Brown v. Winwight, 392 So.2d 1327

(Fla. 1981) (finding Florida’s proportionality review is a

matter of state law). Consalvo’'s claimis legally insufficient
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and deni ed properly.

Postconviction Claim X was found by the court to be

procedurally barred and wthout nerit. (PCR-R 9 1607). Bel ow,
Consal vo asserted he was not given a forum to prove he is a
caring parent or that he has repented his sins, and has
religious devotion. He also claimed in his postconviction
motion that the denial of his right to testify? deprived him of
his ability to show renorse, good death row behavior, and a | ack
of an intent to kill. (PCRR5 797). To the extent Consalvo
asserted he was denied a proper forum such is a claim which
coul d have been raised on direct appeal and having failed to do
so, Consalvo is now procedurally barred from litigating it.
“Issues which either were or could have been litigated at trial
and upon direct appeal are not cognizable through collateral

attack.” Mihammad, 603 So.2d at 489; Spencer v. State, 842 So.

2d 52, 60-61 (Fla. 2003). Mor eover, those factors which cane

into existence after sentencing are not properly raised as newy

23

di scovered evi dence, as such do not neet the definition of

22 Consalvo has not established he was precluded from

testifying. Li kewi se, he has not pled that he did not know he
felt renmorse or that could have challenged the proof of his
intent to kill.

22 In order to establish a claim of newy discovered

evidence, two requirenents nust be met. First, the trial court,
defendant, and defense counsel nust not have known of the
asserted facts and could not have known them by the use of
di I i gence. Second, "the newy discovered evidence nust be of
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“new y discovered” either because the evidence did not exist at
the time of trial (eg. good death row behavior) or because it
was not unknown to Consal vo (eg. renorse).

The thrust of Consalvo's claimis that he was denied the
occasion to show renorse, good death row behavior, and his |ack
of intent to kill because the trial court did not give him an
opportunity to testify. Consalvo’s waiver of his right to
testify does not establish a nmeans for creating a claimof newy
di scovered evidence, especially where such evidence is persona
to Consal vo, such as renorse, or cane into existence after the
penalty phase, such as “good death row behavior.” A defendant
may not use a different argunent to re-litigate the sane issue.

Rivera v. State, 717 So. 2d 477, 480 n.2 (Fla. 1998); Cherry v.

State, 659 So. 2d 1069, 1072 (Fla. 1995); Medina v. State, 573

So. 2d 293, 295 (Fla. 1990). Al Consalvo is doing is recasting
his claim of preclusion from testifying at the guilt and/or
penalty phases into a claim of “newy discovered evidence” of

what he asserts he would have stated at trial. Clearly, this

such nature that it would probably produce an acquittal on
retrial.” Scott v. Dugger, 604 So. 2d 465, 468 (Fla. 1992)
(quoting Jones v. State, 591 So. 2d 911, 915 (Fla. 1991)). Wth
the exception of a life sentence inposed upon a co-defendant,
t he evidence nust have been in existence at the tinme of trial
that evidence which conmes into existence after sentencing may
not be considered as aggravation or mtigation. Porter v. State,
653 So. 2d 374, 379-80 (Fla. 1995) (holding that “newy
di scovered evidence, by its very nature, is evidence which
exi sted but was unknown at the tine of sentencing”).
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evidence is not newy discovered, and Consalvo is procedurally
barred from asserting he was denied the right to testify.
Additionally, Consalvo's attenpt to establish a mtigator
by proving lingering doubt through a “lack of intent to kill” is
I nproper. Lingering or residual doubt is not a proper subject
of capital sentencing, nor is there a federal constitutional

right to present such testinony. Wy v. State, 760 So. 2d 903,

916-17 (Fla. 2000); Bates v. State, 750 So. 2d 6, 9, n.2 (Fla.

1999); Sinms v. State, 681 So. 2d 1112, 1117 (Fla. 1996);

Franklin v. Lynaugh, 487 US. 164 (1988). Qoviously, if

lingering doubt is not permtted as a basis for mtigation, then
Consal vo’s assertion he was precluded from showing a “lack of
intent to Kkill” <cannot form a basis for granting a new
sentenci ng. Sunmary denial was proper.

In Postconviction Claim Xl, Consalvo nmaintained the court

erred in not controlling the alleged “antics” of the victinis
surviving brother.?* (PCRR 5 798). As the court found, the

claim is procedurally barred and neritless. (PCR-R 9 1607).

24 Wthout referencing where in the record the actions of
the victimis brother were inproper, Consalvo asked the trial
court to find behavior inappropriate and prejudicial. Such a
claim is | egal 'y i nsufficient. “The def endant in a
postconviction proceeding bears the Dburden, however, of
establishing a prima facie case based upon a legally valid
claim” Patton v. State, 784 So. 2d 380, 386 (Fla. 2000).
Conclusory allegations are legally insufficient on their face
and may be denied summarily. LeCroy v. Dugger, 727 So. 2d 236
239 (Fla. 1998).
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Clainms of trial court error, especially where an objection was
rai sed,  are not cognizable in postconviction litigation as they
are i ssues which should have or could have been raised on direct

appeal . See Spencer v. State, 842 So. 2d 52, 60-61 (Fla. 2003);

Vining v. State, 827 So. 2d 201, 218 (Fla. 2002); Smth wv.

State, 445 So. 2d 323, 325 (Fla. 1983).

Wth respect to Postconviction Claim Xll, Consal vo asserted

below that the State sought and the trial court inposed the
death penalty through vindictiveness. This wholly conclusory
claimwas denied summarily as procedurally barred and neritless.
(PCR-R. 5 799; PCRR 9 1607). Such was proper because this is a
direct appeal claim and the matter is refuted fromthe record.
Oher than claimng there was vindictiveness in the

sentencing because the State allegedly had offered to forego

2> According to Consalvo, the issue of the actions of the
victims brother was brought to the trial court’s attention, but
the court either mnimzed the occurrence or refused to “deal
with the disruptive behavior.” (PCR-R 5 798-99; ROA. vl14 2168-
2218). Because Consalvo admits the matter was raised at tria
and rejected, it could have been addressed on appeal. The
matter s procedurally barred and not cognizable in this
postconviction litigation. Spencer v. State, 842 So. 2d 52, 60-
61 (Fla. 2003); Mihammad v. State, 603 So. 2d 488, 489 (Fla.

1992). Further, it is also inappropriate to use a different
argunent to re-litigate the sane issue. Medina v. State, 573
So. 2d 293, 295 (Fla. 1990). On direct appeal, Consalvo

chal l enged the victim inpact testinony offered by the victinms
brot her during the penalty phase of trial. Consalvo, 697 So. 2d
at 816. As such, any attenpt at re-litigating the use of such
testinmony and suggestion of prejudice arising from that
testinony is procedurally barred.
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seeking the death penalty if Consalvo would plead guilty to
first-degree nurder (ROA v3 269), Consalvo pointed to nothing in
support of vindictive sentencing.?® He nerely alleged there is
no “reasoned expl anation” why the State sought the death penalty
after it had been willing to accept a life sentence before
trial. This assertion does not neet the pleading requirenents
for postconviction relief; LeCoy, 727 So.2d at 239, and is
procedural |y barred because such was an issue for direct appeal,
not postconviction litigation. Spencer, 842 So.2d at 60-61.

Simlarly, Consalvo is procedurally barred from recasting
the direct appeal claimof the propriety of the death sentence,
Consal vo, 697 So. 2d at 816-20, to one of vindictiveness. It is
i nappropriate to use a different argunment on postconviction to
re-litigate a direct appeal nmatter. Rivera, 717 So.2d 477, 480;
Medi na, 573 So.2d at 295.

Even if the procedural bar fails, the sunmary denial should
be affirnmed. The trial judge was not involved wth the
negoti ations, such as they were, and there was no show ng of

vindictiveness on the part of either the State’ or court

26 There was no firm plea offer, only the prosecutors

willingness to consider a plea: “I won't consider a two. | f
they want to plead to first degree, and waive the death penalty,
we'll consider that.” (ROA v2 269).

2 The parties had proceeded to trial under the assunption

the State would seek the death. See Consalvo’'s nptions
chal l enging case and death penalty (ROA v23 3510-13, 3529-30,
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especially in |ight of t he jury’s eleven to one

recommendation.?® See Goover v. State, 489 So.2d 15, 16-17

(Fl a. 1986) (finding barred and meritless claim of
vindictiveness arising from state proceeding to trial and
seeking death penalty once defendant withdrew his plea

agreenent). Cf. MDonald v. State, 751 So.2d 56 (Fla. 2d DCA

1999) (finding inposition of |onger sentence than contenpl ated
in failed plea negotiation does not establish vindictiveness
where judge was not involved in negotiations). It is well
settled, a disparity between the sentence received follow ng
trial and an earlier plea offer wll not, standing alone,

support a finding of vindictiveness. Santana v. State, 677 So.2d

1339 (Fla. 3d DCA 1996).

Consal vo's Postconviction Cainms Xl - XV were addressed to

the constitutionality of portions of section 921.141, Florida

Statutes (PCR-R 5 800-03). At trial and/or on appeal, Consalvo

3533-68, 3574-76, 3592-3593, 3613-3617). During the January 15,
1993 status conference, the State noted that it would give
t hought to any offer Consalvo may nake. The prosecutor stated:
“I won’t consider a twd. |If they want to plead to first degree,
and waive the death penalty, we'll consider that.” (ROA 2 269)
(enmphasis supplied). At no tinme did the State indicate it was
making a firm plea offer or that a death sentence would not be
appropri at e.

°8 Foll owi ng conviction, the jury was presented evidence and
argunent related to the penalty. It was the jury s reasoned
j udgnment Consal vo should be sentenced to death. This al one
establishes no vindictiveness on the part of the State or trial
court. Under Tedder v. State, 322 So. 2d 908 (Fla. 1975), the
jury’s recommendati on shoul d be given great weight.
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claimed the statute was unconstitutional: (1) under the Eighth
Amendnent to the United States Constitution because it allowed
for arbitrary and unreliable inposition of the death penalty
(ROA. 23 3533-36), (2) the felony nurder aggravator is an
“automati c aggravating circunstance” (ROA 23 3538-39; ROA 24
3709-13), and (3) the use of victiminpact evidence is inproper.
(PCR-R. 6 988-1000). As such, the court properly found these
clainms procedurally barred and neritless (PCR-R 9 1607).

The claim the statute violated the Eighth Amendnent by
failing to narrow the class of persons eligible for the death
penalty coul d have been raised on direct appeal. The clains the
felony nurder aggravator was an unconstitutional, autonatic
aggravating factor and that it was unconstitutional to admt
victim inpact evidence were raised and rejected on direct
appeal . See Consalvo, 697 So.2d at 816, 820 (rejecting claim
victiminpact evidence was unconstitutional and opining “one who
commts a capital crime in the course of a burglary will not
automatically begin wth tw aggravating circunmstances”).
Because these clainms either were or could have been raised on
direct appeal, they are procedurally barred here. Mihanmad, 603

So. 2d at 489. See Parker v. State, 611 So.2d 1224 (Fla. 1992)

(finding claim“felony nurder” aggravator failed to narrow cl ass
of persons eligible for death penalty procedurally barred on

rule 3.850 notion). Further, this Court has rejected repeatedly
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the instant constitutional challenges. See Pooler v. State, 704

So. 2d 1375, 1380-81 (Fla. 1997) Jackson v. State, 704 So.2d

500, 507 (Fla. 1997); Hunter v. State, 660 So. 2d 244, 252-53

(Fla. 1995), cert. denied, 516 U S 1128 (1996); Wndom v.

State, 656 So. 2d 432, 438 (Fla 1995); Fotopoulos v. State, 608

So. 2d 784, 794 n. 7 (Fla. 1992). See also Proffitt v. Florida,

428 U. S. 242 (1976) (finding Florida s capital sentencing schene

constitutional); Bertolotti v. Dugger, 883 F.2d 1503 (11th Cir.

1989) (upholding Florida’s felony nurder aggravator against

constitutional challenge); Johnson v. Dugger, 932 F.2d 1360

(11th GCr. 1991); Blanco v. State, 706 So. 2d 7, 11 (Fla 1997).

Gven the fact that Florida’s death penalty statute has
wi t hst ood constitutional challenges, the summary denial should
be affirmed.

Wth respect to assertions raised in Appellate Issue Vi

t hat the postconviction allegations related to the attenpted
recantation of Palner and DaCosta should have been viewed as a

currul ative error analysis with Postconviction Clains V and VIII

- XIl, the State would again note that this argunment was not
presented bel ow. As such it is not preserved for appeal.

Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982). Moreover,

in lssues | - 1V, the State anal yzed and gave record support for
the rejection of the testinony from Pal mer and DaCost a. The
State reincorporates that discussion here. The attenpted
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recantations of Palner and DaCosta have no inpact on the
anal ysis here because Consalvo knew he had the right to testify
and offer mtigation evidence. Also, the record refutes any
claim of a Brady violation, court error in addressing the
actions of the victims brother, or vindictive sentencing. The

State would incorporate its analysis to Postconviction Cains V,

and VIl - Xl Further, the testinony from Pal ner and DaCosta

was so untrustworthy, it has no inpact on the propriety of the

sunmary denial of relief. See Sweet v. State, 810 So.2d 854,

867 (Fla. 2002) (rejecting claim of cunulative error based in
part on the trial <court’s rejection of the untrustworthy
recantation testinony).

Al so, the State maintains the individual underlying clains

Postconviction Clains V and VIII - Xl|, are procedurally barred,

legally insufficient, or neritless, a fortiori, Consalvo has
suffered no cunul ative effect which invalidates his conviction

or sentence. Zeigler v. State, 452 So. 2d 537, 539 (Fla. 1984)

(opining “[i]n spite of Zeigler’s novel, though not convincing,
argunent that all nineteen points should be viewed as a pattern
whi ch could not have been seen until after the trial, we hold
that all but two of the points raised either were or could have
been, presented at trial or on direct appeal. Therefore, they

are not cognizable under rule 3.850.”), sentence vacated on

ot her grounds, 524 So.2d 419 (Fla. 1988); WKke v. State, 813
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So.2d 12, 22 (Fla 2002); Rose v. State, 774 So.2d 629, 635 n. 10

(Fla. 2000); Downs v. State, 740 So.2d 506, 509 (Fla. 1999)

(finding where allegations of individual error are found to be
wi thout nerit, a cunulative error argument based on the asserted

errors nust likewise fall); Mlendez v. State, 718 So. 2d 746,

749 (Fla. 1998) (reasoning where each claimis either neritless
or procedurally barred, there cannot be cunulative error to

consi der); Chandler v. Dugger, 634 So.2d 1066, 1068 (Fla. 1994);

Rivera v. State, 717 So.2d 477, 480 n.1 (Fla. 1998). Rel i ef

must be deni ed.
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court affirm the denial of postconviction relief.
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