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PRELI M NARY STATENMENT

Appel | ant appeals the circuit court’s denial of his post-
conviction notion to vacate his convictions and sentences and
for a new trial prosecuted pursuant to Rule
3.850, FI. R Crim P.

The prior proceedings in this case which are referred to

herein will be identified by the followi ng citations:
R. Record on Direct Appeal;
PCR. Post - Convi cti on Record;
T. Transcri pt of Evidentiary Hearing;
o. Hearing Court’s Order Denying

Rel i ef ; and

TT. Trial Transcript.



REQUEST FOR ORAL ARGUMENT

Because of the gravity of the Constitutional clains
asserted herein and because this a case in which the sanction
of death has been inposed, Appellant respectfully requests
that oral argunent be held by counsel for the parties before

this Court.
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STATEMENT OF THE CASE AND FACTS

1. PROCEDURAL HI STORY

On Septenber 19, 1990, the grand jury in Lake County,
Florida indicted M. Hendrix for two counts of first-degree,
prenmedi tated murder, for two counts of conspiracy to conmt
first-degree nmurder, and for arnmed burglary. (R 3249-3250)
M. Hendrix was, after a trial by jury, convicted as charged.
(R 3835-3849)

The jury, in the penalty-phase of the trial,
recommended t he sanction of death on both nurder convictions.
(R 3737-3738)

On November 4, 1991, the court sentenced M. Hendrix to
death on both nurder convictions. (R 3851-3858)

I n support of its death sentence for the death of El mer
Scott, the court found five aggravating factors: that the
mur der was col d, cal cul ated, and preneditated, that the nurder
was committed to disrupt or hinder the | awful exercise of a
governnmental function or enforcement of laws; that the nurder
was committed in the commi ssion of a burglary; that the nurder
was especially heinous, atrocious, or cruel; and that M.
Hendri x was convicted of a contenporaneous nurder.

Simlarly, in support of the death sentence for the
murder of M's. Scott, the court found the sanme five
aggravating factors. Further, although finding no statutory
mtigating factors, the court found sonme non-statutory

mtigating circunstances, including problems in his famly



history and in his juvenile history, a close relationship with
his nmother and sisters, and the life sentence given co-
def endant and w tness, Denise Turbyville. (R 3851-58)

On direct appeal, the Florida Suprene Court upheld the

convi ctions and sentences. Hendrix v. State, 637 So. 2d 916

(Fla. 1994) Subsequently, the United States Supreme Court
denied a tinmely filed Petition for Wit of Certiorari.
Hendrix v. Florida, 115 S. Ct. 520 (1994).

M. Hendrix timely filed his Mtion For Post-Conviction
Reli ef, and anmendnents thereto, pursuant to Florida Rule of
Crim nal Procedure 3850. Judge Lockett, who had been the
trial judge, denied sone issues wthout a hearing and
granted an evidentiary on other issues, and, because Judge
Lockett left the bench prior to the evidentiary hearing, Judge
Hill presided over the evidentiary hearing and, by Order dated

Decenber 11, 2003, denied relief on the clains of the notion.

M. Hendrix now appeals the |l ower court’s Order denying
his nmotion for post-conviction relief and an Order denying his

request to take depositions.

2. THE LOWER COURT’ S ORDERS

M. Hendrix appeals these orders of the |ower court:
A. Order Denying Di scovery
The | ower court erred in refusing to allow M. Hendrix to
take the deposition of Judge Lockett and others regarding

Judge Lockett’s neutrality and know edge of facts outside the

2



record.



B. The Final Order
Judge Lockett orally granted M. Hendrix was granted an
evidentiary hearing on the follow ng clains, and,
subsequently, Judge Hill, after Judge Lockett left the bench
suddenly a few days before a hearing was set to be held,
continued the hearing and issued a witten order nmenorializing
t he previous pronouncenent

- ineffective assistance of counsel in the penalty
phase for failing to present evidence of defendant’s history
of drug and al cohol use and his drug and al cohol use at the
time of the crineg;

-ineffective assistance of counsel in the guilt and
penalty phases for counsel’s failure to cross-exam ne w tness
and to present expert w tnesses regarding
mental -health mtigators and presented other |ay and expert
testimony, including a pathologist, that would have nmitigated
agai nst both prenmeditation or hei ghtened
prenmedi tation and the exi stence of the HAC aggravators;

-a Brady violation by the state for failing to
di scl ose that an inportant wtness had, in fact, been a
confidential agent of the Fifth Circuit’s drug task force;

-the fact that the defendant had been shackl ed
such that the jury was aware of or could have been aware of
t he fact he was shackl ed and thus been inproperly influenced
by the nessage which such shackling sends to the jury that

the State considers hima dangerous man who needs to be

4



chai ned even before any evidence is presented, and the
subl i m nal message of his jiggling chains was sent to

the jury for the duration the trial, inproperly causing them
to consider evidence outside the record and to inproperly

i nfluenced by the nessage that only chains can keep the

def endant from reaching even them and w thout such restraints
t he defendant would be prone to go on a ranpage; and

-the trial attorneys failed to properly inpeach the
medi cal examiner’s testinony as that testinony supported
finding the statutory HAC aggravator in both killings.

The | ower court denied Appellant relief on these clains.
Further, the Order does not address the contention, argued in
the witten closing but not plead in the 3.850 notion, that
the trial judge was not neutral and detached, as due process
requires, but, as well as having previously counseled the co-
def endant, al so had knowl edge outside the record regarding the
w tness who is the subject of the Brady violation.

3. SUMVARY OF TESTI MONY PRESENTED AT THE
EVI DENTI ARY HEARI NG

The follow ng testinony was elicited at the evidentiary
heari ng:

A. Ellen Barfield

At the hearing, the defendant called Ellen Barfield to
testify. (T. 6) Ms. Barfield testified that she Robert
Hendri x as far back as 1985 when he was 16 and she was 25. (T.
7)

She and M. Hendrix were friend who did cocai ne and snoke



marijuana with himat |east every other day, and she saw him
use drugs and did drugs with himfromthe tinme he was sixteen
until he was twenty-three. (T. 8)

Al nost every time she saw him he was drinking and using
drugs (T.9) She al so saw Robert use acid, and recalls an
incident in a bar |ater during which he had a flashback from
the use of acid. (T. 9-10)

When Robert returned fromprison in Lancaster, Robert had
| ost sone of his happiness and friendliness, according to
Barfield s observations. (T. 10) He didn't |ike talking about
his introduction into prison. (T. 10-11)

After Robert’s return from prison, she continued to use
drugs with him and, in fact, on the weekend prior to this
crime, on a Monday, Barfield was with Robert at a bar,
drinking to intoxication. (T. 11) In keeping with their

usual practices, they would have al so snoke marijuana. (T. 11)

In conclusion, Ms. Barfield noted that M. Hendrix had
al ways been good to her and that she couldn’t picture him any
ot her way. (T. 12) She al so recalled that M. Hendrix had
used Met hanpheti m nes and Ecstasy, and basically did the whole
ganmut of drugs that were available to him (T. 13) At tinmes,
she used drugs with him (T. 13)

Ellen Barfield confirned that she would have testified
for the defense at trial but that she was never spoken to by

M. Hendrix’s attorneys. (T.18)






B. Dori s Hendri x

Doris Hendrix, Robert Hendrix s nmother, testified that
Robert’s father was over-bearing and viol ent when Robert was a
teen. (T. 20)

She al so testified to the devastating | oss Robert

suffered when his ol der brother died in a car weck at the age
of sixteen, and how Robert felt that he too would di e young.
(T.21)
Robert began to stay out with friends all night, using drugs
beginning in his early teens. (T.22) Robert becane gl assy-
eyed and his enotions slowed down, as though everything was
smoot h and things didn't bother him (T. 22)

He started getting in trouble and was put in a STOP Canp
and then in Lancaster Prison, where he very young, nmaybe
fifteen, and afraid. (T. 22-23)

Ms. Hendrix further testified that Bobby was di agnosed
with a learning disability in the |last year of elenentary
school, but in Junior High he felt out of place getting help
and started skipping school. (T.23) He never did receive
treatment for his disability. (T. 24)

Ms. Hendrix recalled a head injury Robert suffered
during a bike accident and the time he was hit in the head
with a board or something when he was staying with his sister
Li nda in Houston. (T. 24)

Robert told Ms. Hendrix that he was using nmarijuana at

an early age. (T. 31) She noticed the increase in drug use

8



as he got older, and, in fact, he had lived at honme and she
had seen his condition up to two weeks before the crine.
(T.32) She testified that, “He was on sonething, |I’mnot sure
what it was.” (T. 31)

Finally, Ms. Hendrix testified that on the weekend
before the crime she saw M. Hendri x at the house a couple
times and that he was “high.” (T3. 5) She could tell by his
eyes and his actions-- “he just acted |like he was kind of in a

hurry and rel axed, too, in different ways.” (T3. b5)

C. Dori s Ann_ Hendri x

Doris Ann Hendrix, Robert’s older sister, recalled when
Robert began using drugs in his teens (T. 34) They tal ked
about drugs, but the thing that bothered Robert the npst was
the volatile, abusive relationship with Robert’s father. (T.
35)

Doris Ann characterized the father as a “rageaholic...”
(T. 35) Anyt hing could set himoff and the children had to
wal k on eggshells. (T.35) Robert’s father frequently berated
himin public, there was constant verbal abuse which coul d

still, when he was seventeen, reduce Robert to tears. (T. 36)

And there was extrenely violent physical abuse begi nning
when the boys were young, with belts, and proceeding to the
use of fists in what Doris Ann could only conpare to a bar

brawi. (T. 37) Doris Ann witnesses these many, many beati ng,

9



whi ch were common. (T. 37)

Robert coul d not understand what set his father off, or
why sonme small thing would set himoff, and fear perneated the
househol d. (T.37-38)

Doris Ann al so witnessed Robert’s drug use, and she
noticed that the stint at Lancaster Prison bothered him
(T.38)

She witnessed the beating Robert took when a Texas
nei ghbor beat himin the head with a golf club, leaving a big
knot on Robert’s head. (T. 39) Simlarly, she was able to
describe the welts and bruises his father’s beatings |eft on
Robert. (T. 40)

Had she been contacted or asked at the tinme of trial, she
woul d have testified at trial as she testified at the hearing.
(T. 40)

On cross-exam nation, Doris Ann confirnmed that she had
suffered enoti onal problenms and danage and pain fromthe
brutality of her father. (T. 48) She descri bed hearing the
sound of yelling and of hitting and Bobby beggi ng the father
to stop. (T. 49)

On re-direct, she clarified that it was the father’s
nood, not sonething the children did, that caused the father

to go off on them (T.51)
D. Chris Vincent

Chris Vincent testified at the evidentiary hearing that

he grew up with Robert as kids who |lived close-by. (T. 54)

10



Around age fourteen, they began to drink together and doing
drugs |li ke nmushroons and marijuana. (T. 55)

Had he been contacted, M. Vincent would have testified
at Bobbie' s trial, and Vincent would have been able to provide
testi mony of Bobby’'s daily and | ong-standi ng and progressive
drug us fromthe early teens until the tine of the crinme. (T.
56)

They did “lots of stuff... all kinds of things together.”
(T. 56) At such tinmes, Bobby would be off his chain, or

crazy. (T.56)
E. Kenneth Scott Adair

Kenneth Scott Adair testified at the evidentiary hearing
t hat he net bobby when they were about 13 and that he heard
Bobby conplain of his father’s whippings and beatings. (T. 63-
64)

Adair was al so with Bobby when they crashed a car into a
tree. (T. 64)

They snmoked a | ot of marijuana in junior high and had a
few beers later on. (T. 65)

He al so knew Deni se Turbyville to use pretty nuch any
drugs that she could get her hands on. (T. 65-66) Deni se
told himabout Robert’s use of acid, and told himthat she and
Bobby were using drugs together up until the time of the
crime. (T. 66)

Scott Adair would have testified at M. Hendrix's trial

as he did at the evidentiary hearing had he been asked. (T.

11



67)
F. Scott Ri chardson

Scott Richardson testified at the evidentiary hearing
that he grew up near Robert Hendrix and knew him his whol e
life. (T. 72) They started experinenting with drugs together
as young boys on bikes. (T. 73) They used hash, marijuana,
and cocaine. (T. 74) Sonetinmes they’ d

drink. (T. 74)

12



Later, after they'd drifted apart a bit, Richardson
bunped i nto Hendrix, who told himthat he that he’'d tried
snoki ng coke and shooting it. (T. 75)

Ri chardson was not contacted by Hendrix s counsel but
woul d have testified at the trial had he been asked to.

G M chael Craft

M chael Craft met Robert Hendrix when they were ten,
el even, or twelve. (T. 80) They drank hard |iquor when they
were thirteen or fourteen. (T. 81)

He heard Bobby had graduated to cocai ne use by 1988 or
1989. (T. 82)

Craft was never contacted by Hendrix s defense team at
trial but would have testified had he been asked. (T. 82)

H. Matt hew Smith

Matthew Smith testified at the evidentiary hearing that
Robert Maples introduced himto Robert Hendrix around 1989 or
1990 and that they had a drug use and sales relationship. (T.
84- 85)

At that time, M. Hendrix had a serious coke habit,
probably costing himfive hundred dollars a day. (T. 85)

Hendri x and Mapl es woul d obtain marijuana from Snmth and
trade it for coke. (T. 85) This went for three nonths (T.
85), and Hendrix was injecting the cocaine at this tinme. (T.
86)

Matthew Smith woul d have testified at Hendrix’s trial had

he been contacted. (T. 86-87)
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Smth also added that M. Hendrix was part of the
generation in Apopka that got hit by explosion of crack and
cocaine availability in the eighties. (T. 87) He described
M. Hendrix as “wired for sound” and “a very serious drug
abuser” who “shot the cocaine.” (T. 94) Smth added,
convincingly, “lI mean, |1’ve seen it, | know what it is, | know
what it does, | know what the characteristics are.” (T. 94)

| . Randl e Davi s

Randl e Davis testified at the evidentiary hearing that he
knew Hendri x when they were growing up. (T. 96-97)

At the age of fifteen or sixteen, they began using and
selling drugs in the same crowd, and they did “pretty nuch
everything,” al cohol, marijuana, acid, cocaine, and “stuff

like that.” (T. 97) They did whatever was available. (T. 97)

Davis didn't recall being contacted about testifying at
Robert’s trial but would have if he d been asked. (T. 98)
Davi s added t hat Bobby was “closed to himself” and kept a | ot
to hinmself. (T. 99)

He recall ed seeing Robert crying about his famly
circunmstance at hone and that he never cared to go home at al
to the point of sleeping in his car. (T. 99)

Bobby didn’'t appear to be violent around him (T. 101)
J. Noel Griffin

Noel Griffin testified that he is an FDLE speci al agent and

that in 1985 he was enployed as an investigator with the Fifth

15



Circuit Ofice of State Attorney’s Narcotics task Force as a
commander. (T. 103) Bill Gross and Ri ck Ri dgeway were
prosecutors in the state attorney’s office at that tinme. (T.
104)

As a commander on the task force fromroughly 1986
t hrough 1989, the task force enployed Roger LaForce as a
confidential informant or cooperating witness. (T.104-105)
LaForce recei ved substantial assistance fromthe state because
of his work. (T. 106)

The Fifth Circuit Task Force was di sbanded in 1989, but
Giffin continued to work with M. Gross’s office maki ng cases
in Sunter County.

Further, La Force m ght have called Giffin fromjai
during the tine La Force was acting as a snitch in Hendrix’'s
case. (T. 112) La Force couldn’t recall. (T.112)

LaForce did identify that Judge Lockett was the judge on
La Force’s case when he entered his plea agreenent after
recei ving “substantial assistance” because of his infornmant
activities for the task force. (T. 113)

| n anot her plea agreenent, also in Lake County, La Force
identifies the | anguage on the agreement “T-A-S-K, drug and
residential program as part of sentence” which the state
attorney’s office had included on the plea agreenent.

(T.114)
LaForce testified that he would comuni cate with the

State Attorney and defense counsel to determ ne whether to

16



testify at the plea hearings. (T.115)
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A representative of the State Attorney’'s O fice sat on
the Task Force Board of Directors and served as the chief
investigator. (T. 115)

K. Bill Gross

Prosecutor Bill Goss testified at the evidentiary
hearing that he could not recall if he reviewed La Force’s
| egal records before he testified at the trial. (T. 121)

Gross indicated that conceivably Giffin could have
gotten in touch with one of the detectives who would have
contacted Gross and that, one way or another,

Gross learned that La Force had information he obtained while
injail with Hendrix. (T. 122)

Gross testified that to the best of his recollection he
had no know edge that La Force had been a confidenti al
informant. (T. 123) G oss did state he would have run the
crimnal history, though. (T. 122) G oss added that he thinks
he woul d have disclosed this information but equivocated
because he didn’t know the law as well at the time of trial.
(T.124) Today, he understands that the information about La
Force that was not disclosed would be rel evant inpeachnent

evidence. (T. 124)

L. Joanne Zell er

Joanne Zeller, a State’s witness, conceded that her
daughter, Denise Turbeyville, used drugs as a teenager and
dr opped out of school when she was fifteen. (T. 131)

She was al so aware that both Robert Hendri x and Deni se

18



snoked marijuana. (T. 132)

M Dr. Lipman

Dr. Jonathan Lipman testified that he a
neur opharmacol ogi st (T. 5) and was adm tted by the Court to
testify as an expert witness in the field of neuro-
phar macol ogy. (T2. 25)

Dr. Lipman interviewed Robert Hendrix, and revi ewed
vol um nous records, including the drug-use testinony of the
wi tnesses who had testified thus far in the hearing. (T2. 25)
Dr. Lipman reviewed the history of M. Hendrix drug use. (T2.
27)

M. Hendrix used al cohol for the first time at the age of
nine or ten and had begun to snoke marijuana regularly by the
age of twelve. (T2. 27) At that age, he al so began using
phar maceuti cal drugs, particularly Percodan, Oxicodone,

Val ium Quaal udes, and a variety of opiates. (T2. 27)

Hendri x used angel dust, or PCP, phencyclidine, a
di ssoci ative anesthetic, with street names of “peace” and
“space,” and used as a veterinary anesthetic. (T2. 27)

Thus, by age thirteen, M. Hendrix was using and abusi ng
a wi de range of drugs and al cohol, primarily depressants and
opi ates. T2. 28) By age sixteen, he graduated to cocaine
and, over the next two years, he went through the typical
escal ation pattern, fromsnorting, to snmoking, to injecting
cocaine. (T2. 28)

| mportantly, M. Hendrix would use the drug Valiumto
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mtigate the adverse effects of cocaine, which include
conpl et e paranoi a, anxiousness, panic, and fear. (T2. 29)
These effects are delusions and paranoid projections. M.
Hendri x mani fested these delusions. (T2. 31)

M. Hendrix went on cocaine “runs” during which he went
wi t hout food and sleep for days and weeks, so he took Valium
to avoid some of the psychol ogi cal consequences of withdrawal.
(T2. 32)

M. Hendrix also used the drugs at the sanme tinme
i njecting both cocaine and Valum or “speed-balling,” which
nor e dangerous than using cocaine alone. (T2. 32) So M.
Hendri x’ s Valium use began when he was 13 and conti nued until
his arrest on the charges in this case.

When he doi ng cocaine fromsixteen to ei ghteen he would
take the Valiumto conme down off the coke, then in subsequent
years he took the Valiumw th alcohol, a m xture which has a
prof ound reaction. (T2. 32-33) Taken toget her, al cohol and
valium are profoundly nore intoxicating than either of them
al one. (T2. 33) In fact, prior to the nurders, M. Hendrix
reported synptoms consistent with the abuse of both of these
drugs. (T2. 33)

Up to the tinme of the crimes M. Hendrix was a serious
al cohol abuser and abused in this way the biochemcally
damagi ng effect actually outlasts the presence of the drug,

and further, the danage thus sustained is cunulative. (T2. 35)
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Valium particularly when used with al cohol, is different
inthat it has a very long half-life which is even further
| engt hened when used in conjunction with alcohol, and the
hal f-1ife of valiumcan |ast for twenty-four to thirty-six
hours, then the quarter-life lasts an additional twenty-four
to thirty-six hours, and this cyclical dimnishnment continues
by halves for a very long tine. (T2. 36-37)

Dr. Lipton explicates benzodi azepine rage (Valiumis a
benzodi azepine). (T2. 38) In Dr. Lipman’s expert opinion,
M. Hendrix’s cognitive approach to people that he felt were
hurting himwas that he would hurt themfirst before they had
a chance to hurt him (T2. 39)

The effect of the Valiumwas to unleash and disinhibit
t he behavi or that was responsive to such paranoid projections.
(T2. 39) This woul d explain the seething
rage M. Hendrix reported at the tinme of the crines, a really
obsessive and furious, growi ng overwhel m ng anger. (T2. 39)

Dr. Lipman described the brain and devel opnmental damage
done by the use of drugs at an age as young as M. HendriXx’'s
when he began drinking and substance abuse. (T2. 41)

Further, the years of cocai ne abuse causes persistent changes
in brain function, particularly to the tenporal and the
frontal | obes of the brain. (T2. 41) Al cohol al so causes
brai n damage. (T2. 42) Dr. Lipman testified that the
conbi nati on of drugs M. Hendrix reported he had taken in the

days preceding the crinme would have been “substantially
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i mpairing” and that M. Hendrix was acting under the duress of
an “extreme di sturbance”, as those terms are used in the
statute governing nental-health mtigation, at the time the
crime was commtted. (T2. 51, 88-90)

Finally, Dr. Lipman testified that “goal -oriented
behavi or” can be expl ai ned by preservation and di shinibition,
particul arly where frontal | obe brain damage is present. (T2.
89) Dr. Lipman affirnmed that he could have testified

simlarly at trial as did at the evidentiary hearing. (T2. 72)

N. Dr. Crown

Dr. Barry Crown testified as an expert neuropsychol ogi st.
(T2. 100). He described the extensive battery of tests that
he conducted on M. Hendrix to support his conclusion that M.
Hendri x suffers from brain damage to the frontal areas of the
brain. (T2. 101-102)

He testified unequivocally that in his opinion M.
Hendri x suffered from substantial inpairment and extrene
di sturbance, as those terns are used in the Florida statutes’
mental -health mtigation provisions. (T2. 111)

He al so discounted the effect of so-called “goal-oriented
behavi or” on his opinion. (T2. 120)

Dr. Crown could and woul d have testified at trial, had he
been consulted, that both statutory nmental-health mtigators
applied. (T2. 125)

He further opined that M. Hendrix early drug and al cohol
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abuse coul d have caused the brain damage he described, either
as an elenent of the causation or the actual causation. (T2.
125)

M. Hendrix drug and al cohol abuse “very likely” caused
the brain damage. (T2. 126)

O. Dr. Wlley

Dr. Edward Wlley testified as an expert forensic
pat hol ogist. (T2. 136)

In his opinion, M. Scott could have been rendered
unconsci ous i mmedi ately, or alnost imediately and that he
probably becanme unconscious fairly rapidly. (T2. 137-138)

He al so disagreed with the trial testinony of Dr. Leal
that blows to the back of M. Scott’s head woul d not have
caused himto | ose consciousness imediately. (T2. 138) In his
opinion, it is certainly possible that M. Scott was rendered
i medi at el y unconscious. (T2. 139) Dr. Wlley further could
have contested Dr. Leal’s testinony that Ms. Scott’s wounds
wer e defensive and that an opinion that the wounds were
def ensi ve woul d be specul ation. (T2. 140)

Dr. Wlley also testified that Ms. Scott could have been
rendered i medi ately unconscious. (T2. 140)

Further, Dr. WIlley disputed Dr. Leal’s testinony that
Ms. Scott bled to death, and instead indicated that he
t hought the transected airpipe was the cause of death. (T2.
142)

Regarding M. Scott’s cause of death, Dr. Wl ey
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repudi ates Dr. Leal’s trial testinony that M. Scott died from
a scalp laceration. (T2. 142) VWhile Dr. Leal’ s opinion was
that M. Scott was incapacitated first, Dr. WIley indicated
that there is really no way to definitively tell. (T2. 143)

Finally, he explained why photographs are not dispositive
evi dence of blood |oss and that the anmount of blood loss is

commonly overestimated. (T2. 144)
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P. Jerry Lockett

Judge Lockett testified that M. Hendrix was shackl ed
during his trial pursuant to the sane procedure used then in
every trial. (T3. 7)

There were shackles placed on both sides of the
defendant’s table. (T3. 7) Every tine the defendant was
brought into the courtroom the courtroom was cl eared except
for court personnel and defendant would be brought in in |eg
irons and handcuffs. (T3. 8) The handcuffs woul d be renoved
after the leg irons were attached to the shackl e-hol ders under
the table. (T3. 8)

Every felony defendant in custody was treated exactly the
sane. (T3. 8) Every defendant in Judge Lockett’s court who

cane for a jury trial would be shackled to the table. (T3. 9)

Q Art hur Newconbe

M. Newconbe was one of the bailiff’s in charge of M.
Hendrix' s trial. (T3. 17)

On cross-exam nation, he admtted that he did not know
what the jurors saw or didn’t see regarding shackles. (T3. 24)
Al so, he conceded that he did not know what the jurors heard
regardi ng the nmovenent of the chains. (T3. 24) However, he
testified that the shackl es make noi se which could be heard in
the courtroom (T3. 24)

He confirned that the defendant was shackled as a matter

of procedure and not because of any escape or jail allegations
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specific to him (T3. 25) He added that snitch information

fromone inmate regarding another is pretty common. (T3. 26)

Finally, M. Newconbe agreed that it is possible that the
jurors in the jury box m ght be able to hear the shackl es.

(T3. 31)

R. M chael Graves

M. Graves represented Denise Turbyville. (T3. 33) He
testified that the shackles on defendants could be heard in
the courtroomif the defendant nmade an abrupt novenment. (T3.

34)

S. Deni se Turbyville

M. Hendrix girlfriend at the tinme of the crimes, M.
Turbyville confirmed that M. Hendrix drank and did drugs
during their relationship, which |lasted for a year preceding
the crimes. (T3. 44-45)

She said he snoked marijuana constantly and drank deeply
when they went out. (T3. 45) She also recall ed them doi ng
acid. (T3. 46) She coul d not renmenber if she and Robert went
to a bar on the Saturday night before the crinmes because it
happened sone time ago, but she didn’t doubt it. (T3. 46)

Ms. Turbyville also confirmed that Ellen Barfield knew Robert
well. (T3. 47)
Ms. Turbyville knew Robert had used cocai ne but didn’'t

really ask about the details. (T3. 47)
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Ms. Turbyville confirnmed that her drug use becane a
problem for her at the tinme and agreed that Robert’s was a
problem for himas he got high fromthe time he got up unti
the time he went to bed. (T3. 49) She al so conceded t hat
Robert could have doing prescription drugs or other drugs that
she was not aware of during their time together and that she
wasn't interested in doing any drugs except marijuana. (T3.

50)

T. Dr. McLaren

Dr. McLaren was hired by the state as an expert w tness
in forensic psychol ogy. (T3. 68-69) He testified that in his
opi nion the statutory nmental-health mtigators would not have
applied. (T3. 99-102)

Dr. McLaren conceded, however, that M. Hendrix
statenments regarding his use of Valiumcould be true. (T3.

104) He al so recogni zed that Ms. Turbeyville m ght want to
hel p the prosecution in the hopes of getting better treatnent
in custody. (T3. 105) In his experience, Dr. Mlaren stated
that it would not be unusual for her to want to help the
prosecution. (T3. 106)

Dr. McLaren did find M. Hendrix credi ble and believable
during his interviews. (T3. 109) Dr. MLaren al so acknow edged
t hat he had not read the testinony of Dr. Lipman or Dr. Crown.
(T3. 112)

Dr. McLaren certainly did not think that there was much
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chance that M. Hendrix would have said that he was taking
Val i um because Hendrix antici pated asserting Benzodi azepam
Rage in mtigation. (T3. 113)

Finally, MLaren wouldn't quarrel with Dr. Crown’s
findings regarding brain dysfunction, |earning disabilities,
head injuries and significant substance abuse. (T3. 120)

Dr. McLaren concluded by opining that he felt that in
death cases in Florida that the judge is the ultimte person
who deci des whet her statutory nmental-health mtigators apply.
(T3. 123)

McLar en doubted that Hendrix had nade up his statenents

to doctors regarding his use of Valium (T3. 126-127)

u. M chell e Morl ey

Ms. Morl ey was Denise Turbeyville' s first |awer.

She testified that in the courtroom she could hear the
clanging of the chains as a defendant wal ked to the defense
table. (T3. 134)

During testinmony she hadn’t noticed clanging as she woul d
have been focused on the witness. (T3. 134)

V. Donal d S. Ei senberqg

M . Eisenberg was hired by Tom Turner as an investigator. (T4.
20) This case was the first death case in Florida that he
had i nvesti gated and he had not done any. 28 penalty phase work
in any state previously. (T4. 21)

M. Eisenberg’'s bill reflected the investigation that
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he performed. (T4. 23) Thus, his investigation of guilt and
penalty issues consisted of a one-hour conference with Turner
on June 14, 1991 a half an hour tel ephone conference with Ms.
Hendri x on June 20, 1991, a twelve mnute followup tel ephone
conference with M. Hendrix on June 25, 1991, one-hour and
thirty six mnutes reviewing Turner’s files

on June 27, 1991, a twelve-mnute call with M. Hendrix on
July 2, 1991, a two and a half hour trip to Lake County for an
initial client conference on July 3, 1991, an 18

m nute phone call with Ms. Hendrix on July 8, 1991, a

t el ephone conference at Chris Wod s honme, a tel ephone
conference at Lisa Allen’s hone, “Tony Drennan work,” a
fifty-six mnute interviewwth Lisa Allen, a call with Linda
Hendrix a call to the Stop Canp and Lancaster Prison, three
calls to HRS Apopka, a tel ephone conference “Dozier”, a

t el ephone conference with Turner, and a 2.9 hour conference
with Linda on August 30, 1991. (T4. 23-44).

There is an entry for two hours and six m nutes on
Septenber 5, 1991 for calls with Drennan, Doris, and Linda,
and on Septenber 6, 1991, an hour and 15 minutes is billed for
the transcription. (T4. 36-39)

There is billing for trial assistance from Septenber 9
t hrough Septenber 11 for 36 hours for sitting in court through
the guilt phase. (T4. 37) On Septenber twelfth, there is
another billing for trial assistance and one for trial

assi stance on Septenber sixteen. (T4. 39)
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Thus, the billing statenment and the transcriptions
reflect all the work done in investigation of the case and are
in evidence as State’'s Conposite Exhibit 1. (T4. 57)

There was no investigation into physical or enotional
abuse by the father, little or no exploration of the depth of
the drug use and al cohol abuse, such that the totality of the
penalty phase investigation consisted of getting the
statenments, transcribing them and passing themalong to
Turner, obtaining transcripts from school and prison, and
getting docunents to the doctors who did testify (T4. 56)

Ei senberg agreed that physical abuse fromthe father or
in the household woul d have been mtigation to present to the
jury. (T4.58) Further, drug and al cohol abuse is mtigation
he woul d be | ooking for. (T4. 58) Al so, good character
evi dence and a troubl ed chil dhood woul d be desirable
mtigation. (T4 58) M. Eisenberg and M. Turner did limt
their investigation because of any statenments nmade by M.
Hendrix. (T4. 59-60) Turner did not indicate that there was
mtigation he did want to put on before the jury: Eisenberg

was to find it and Turner would use it. (T4. 63)

W Thomas W _Tur ner

M. Turner had previously pled two death penalty case
prior to representing M. Hendrix. (T4. 97) Settling these
two cases without trial were the extent of Turner’s capital

experience. (T4. 98)
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During his first stint as a US Attorney he handl ed white-
col | ar prosecutions. (T4. 98-99) M. Eisenberg’'s job was to
find mtigation. (T4. 102)

M. Hendrix' s parents paid Turner a flat fee of ten or
fifteen thousand dollars, and the State paid Ei senberg’s
expenses. (T4 103) Actually, the fee may have been twenty or
twenty-five thousand dollars. (T4. 104)

In July or August, 1991, Turner took steps to return the
US Attorney’s O fice while he was working on Hendrix. (T4.
106) In fact, Turner left the case before the sentencing but

after doing the penalty phase. (T4. 107).
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Turner admts that he conceded the HAC aggravator. (T4.
108-109) His sole plan was to argue the system had fail ed
Robert .

Turner actually filed a motion with the trial court
asking to be relieved of responsibility of presenting penalty
phase evidence. (T4. 110) That notion was deni ed on August
9t h, and not nuch was done prior to that even though trial was
to start in a few weeks. (T4. 111) In fact, M. Eisenberg
wor ked on “investigation” about an hour in the preceding two
mont hs. (T4. 111)

Turner acknow edged that he understood that he had an
obligation to develop mtigation regardl ess of the defendant’s
ultimate decision regarding waiver. (T4. 113) Turner further
admtted that he was trying to educate hinself as he went.

(T4. 1140)

Part of the reason that a continuance was not sought
after the guilt phase was the fact that Turner had al ready
commtted to return to the US Attorney O fice before the end
of the trial. (T4. 115) Turner states that the guilt phase
was well prepared for, and cannot recall if they had a
di scussi on about trying to get a continuance before the
penalty phase. (T4. 115)

Al t hough he concedes it was done very quickly, he decided
t he defense had done everything it could do. (T4. 116)

No consideration was given to pursue any further expert

forensic psychol ogi cal or neuropharmal ogi cal testinony after

32



Krop interviewed Hendrix or to supply Krop with sufficient
i nvestigation material or information to establish non-
statutory and statutory mtigation. (T4. 116)

Turner woul d have wanted to pursue evidence and w tnesses
regardi ng drug and al cohol abuse. (T4. 124)

Despite the judge ruling that the defense had to do a
penalty phase and the little time and little work done
preparing, and despite Turner leaving in the mddle of the
trial, Turner testified that he didn't seek a continuance
because he felt they were ready. (T4. 125) However,
subsequently, M. Turner states that they may well have
continued the case if he hadn’t been going to the state
attorney’s office. (T4. 130)

He woul d certainly have used evidence of brain danage.

(T4. 147)

SUMVARY OF THE ARGUNMENTS

1(a). The | ower court erred in failing to rule on his
argument in witten closing that evidence presented at the
evidentiary hearing established that the trial judge had
possessed i nformati on outside the record during the tine of
trial regarding the wi tness, Roger LaForce, who is the subject
of the Brady claim and that disclosure, particularly when
considered with the claimof conflict raised at trial and on
direct review, established that Appellant’s due process rights

had been inproperly abridged in that he was denied his right
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to a neutral judge and was convi cted and sentenced by a judge
who had knowl edge of a witness that was outside the record and

t hat was not di scl osed.
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1(b). The | ower court erred in denying Appellant’s
notion to take the deposition of Judge Lockett, his | aw
partner, and Denise Turbeyville.

2. The | ower court erred in denying M. Hendrix relief
on his claimthat his shackling during the trial, where the
j udge made no specific finding regarding the necessity to
physically restrain himand the | east restrictive neans of
means of addressing the problem violated his rights to the
presunption of innocence, to consult with counsel, to confront
wi tnesses, and, generally, to a fair trial and due process.

3. The | ower court ered in denying M. Hendrix relief
on his clains that he received ineffective assistance of
counsel in both the guilt phase and penalty phase of his
trial.

4. The |l ower court erred in denying M. Hendrix relief

on his claimthat the state with-held Brady material.

STANDARD OF REVI EW

The constitutional arguments advanced in Argunment | of
this brief present m xed questions of fact and |aw. As such,
this Court is required to give deference to the factua
concl usions of the |ower court. The |egal conclusions of the

| ower court are to be reviewed i ndependently. See Ornelas v.

U.S., 517 U S. 690 (1996) and Stephens v. State, 748 So. 2d
1028 (Fla. 1999).
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ARGUMENT |

THE LOWER COURT ERRED I N

FAI LI NG TO RULE ON APPELLANT’ S

ARGUMENT THAT EVI DENCE DI SCOVERED

DURI NG THE EVI DENTI ARY HEARI NG,

CONSI DERED W TH RECORD EVI DENCE

OF A CONFLI CT, ESTABLI SHED THAT

THE TRI AL JUDGE HAD | NFORMATI ON

OUTSI DE THE RECORD, VI OLATI NG

APPELLANT S DUE PROCESS RI GHTS

Al t hough the issue of Judge Lockett’'s conflict was
litigated during the trial while Judge Lockett remained on the
bench, and was raised on direct appeal, the evidentiary
heari ng has exposed new evi dence of Judge Locket’s conflict in
presi ding over this case. Docunment ary evi dence now
establi shes that Judge Lockett also presided over the plea
agreenent involving witness La Force, the subject of the Brady
claim (Argument V).
Li ke the state, the trial judge failed to advise the

Def endant that he had know edge of La Force’'s activities as a
confidential informant for the Fifth Circuit Drug Task Force.
FDLE agent Noel Griffin testified that Judge Lockett was the
judge presiding over a case against M. LaForce when LaForce
entered a plea and received “substantial assistance” fromthe
state because of his activities as a speci al
i nformant for the Drug Task Force. Thus, Judge Lockett had
apparently been advi sed of LaForce’s activities with the Drug

Task Force in accepting at |east one plea from La Force.

Nevert hel ess, neither the prosecution nor Judge Lockett
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di sclosed this clear Brady material to the defense, nor was it
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di scl osed when the issue of Judge Lockett’s representation of
t he co-defendant was contested while Judge Lockett presided.

Because the | ower court deni ed Appellant the right to
take M. Lockett’s deposition, or the depositions of others
who m ght have know edge of the full scope of Judge Lockett’s
conflicts, Judge Lockett still has not been exam ned as to the
preci se and conplete nature of conflicts or know edge he had
regarding, first Turbeyville, and, now, LaForce. However, it
is now clear that not only did Judge Lockett, then a private
| awyer, have some manner of consultation with w tness
Tur beyville, but that he also had at | east constructive
know edge of Brady material regarding witness LaForce.

It is, perhaps, axiomatic that, pursuant to the due
process cl auses of the Amendnents to the Constitution, that
crimnal prosecutions, including post-conviction proceedings,
must conport with prevailing notions of fundanental fairness.

Tefteller v. Dugger, 676 So. 2d 369, 371 (Fla. 1996)

Further, fundanmental fairness requires that the presiding

j udge be neutral and detached. Sparks v. State, 740 So. 2d

33 (1st DCA 1999) (judge not neutral who points out
i npeachnent to state) Simlarly, actions by court or

argument by the prosecutor can violate the defendant’s right

to a fair trial. See, Pollack v. State, 818 So. 2d 654 (3rd
DCA 2002); State v. Gates, 826 So. 2d 1064 (2nd DCA 2002);

Chandler v. More, 240 F. 3d 907 (11th Cir. 2001); Wight v.

State, 857 So. 2d 861 (Fla.
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2003); Valdes v. State, 626 So. 2d 1316 (Fla. 1993); and

Walton v. State, 621 So. 2d 1133 (Fla. 1993).

It is now clear fromthe post-conviction record that
Judge Lockett had know edge of a key witness but did not
di scl ose that know edge, conpoundi ng the malignant effect of
his previous conflict and further underm ning the confidence
in the outcone of this case and establishing that the
defendant’s right to an inpartial judge has been seriously
abridged in a Constitutionally offense manner, entitling
himto a newtrial before a conflict-free judiciary.

To the extent that counsel should have | earned of the
docunments di sclosing the relationship between Lockett and
LaForce as well as the relationship between Lockett and the
testifying co-defendant, that failure constitutes ineffective
assi stance of counsel, and the prejudice is clear in that
fundamental principles of Constitutional justice require not
only an inpartial judge but also a judge who does not have the
appearance of inpropriety.

To the extent that the state should have discl osed the
document, Appellant’s prejudice fromthe state’s breach of
Brady includes, besides the inmpeachment information, further
information that Judge Lockett may have been privy to
i nformation outside the record regardi ng LaForce. Thus, the
| ower court erred in limting its prejudice analysis to the
i npeachnment value of the information. W now see that the

undi scl osed material may also call into question the fairness
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of the tribunal and Appellant’s right to a fair trial before a
neutral and detached judge.
It is not proper for a judge to possess or gather extra-

record i nformati on about a case. Gardener v. Florida, 430

U S. 349 (1977) Nor can the judge otherw se obtain
information that violates the defendant’s right to due

process. See, Porter v. State, 400 So. 2d 5 (Fla. 1981);

Consal vov. State, 697 So. 2d 805 (Fla. 1996); and Lockhart v.

State, 655 So. 2d 69 (Fla. 1995).

It is indisputable that the record now supports
Appel | ant’s argunent that Judge Lockett should not have
presi ded over this capital trial. He had consulted with the
co-defendant, who was the nobst inportant witness, to sone
extent, and he had sentenced La Force after hearing fromthe
state how LaForce had hel ped the state as an informant for the
state attorney’s drug task force. On the stand LaForce
deni ed he had a deal to testify, and the state did not turn
over evidence that the trial attorney could have used for
val uabl e i npeachnent. Now, Appellant |earns the court was,
at | east constructively, aware of the suppressed informtion
t 0o.

Under Lewis v. State, 656 So. 2d 1248 (Fla. 1994),

appel l ant shoul d have been all owed to depose former judge
Lockett, but the |lower court denied his notion. Further, at
several times in the hearing, the state | eapt up to object

when any query seened to approach the Lockett question.
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Then, during the hearing, the information that Judge Lockett
knew about the LaForce work for the state prior to trial and,
li ke the state, did not disclose the information, which the

| omwer court found should have been discl osed.

If this Court does not feel it has a sufficient record or
claimto rule on the due process inplications of whether Judge
Lockett had extra-record information or | abored under a
conflict such that Appellant was deni ed due process in a fair
trial, Appellant would ask the Court to remand the case to the
circuit court and give himthe opportunity to take the
deposition of Judge Lockett and determ ne the full extent of
his conflicts or appearances of conflict. The Lower court
erred in denying his notion to take the deposition of the
trial judge and, Appellant contends, in failing to address
Appel l ant’ s argunent regarding the new information of a
conflict for the trial judge.

Certainly, confidence in inpartiality of the judiciary is
not pronoted when a trial judge, in this nost serious of all
cases, a case in which the state is seeking the sanction of
death, consults with a key witness and co-defendant as a
private | awer, then goes on the bench and presides over the
trial, then, during the trial, presides over the testinony of
a wtness who has a long record as a snitch working for the
state attorney and that information is not disclosed to the
defense for inmpeachnent. See, Fla. Code Jud. Conduct, Canon
1, 2A
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ARGUMENT | |

ROUTI NE SHACKLI NG OF DEFENDANTS

AND THE ROUTI NE SHACKLI NG OF MR. HENDRI X,
WHERE THE DEFENDANT’ S MOVEMENTS

CLANGED THE CHAI NS SUCH THAT THEY

COULD BE HEARD BY THE JURY AND
THROUGHOUT THE COURTROOM DENI ED

MR. HENDRI X OF HHS RIGHT TO A FAIR TRI AL

A trial court has reasonabl e discretion to determ ne when

to physically retrain a crimnal defendant. United States V.

Mayes, 158 F. 3d 1215, 1255 (11th Cir. 1998) However,
i nportant Constitutional rights are inplicated when the

defendant is restrained during a jury trial. U.S. v. Durham

287 F. 3d 1297 (11th Cir. 2002)

The defendant’s right to be present, right to confront
wi tnesses, right to effective assistance of counsel, and the
presunption of innocence, as well as fundanmental due process
rights are all burdened by the court’s actions in physically

restraining a defendant. U.S. v. Novation, 271 F. 3d 968 (11th

Cir. 2001); Israel v. State, 837 So. 2d 381 (Fla. 2002); Asay

v. Moore, 828 So. 2d 985 (Fla. 2001); Mihammed v. State, 782

So. 2d 343 (Fla. 2001); and Fla. Const., sect. 16(a).

Further, any state action which di mnishes the
presunption of innocence raises due process concerns. U.S. V.
Durham 219 F. Supp. 2d 1234 (USDC Northern District of Fla.
2001) | nportantly, perhaps dispositively, to justify the
restraint of the defendant at trial the court nust nake
specific findings to justify the restraint and denonstrate

that the restrain is the | east burdensone avail abl e.
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Durham 287 F. 3d at 1308 (new trial where no such
findings nmade so court to carefully scrutinize the action)
Thereafter, the burden shifts to the state to prove
that, where defendant’s due process rights, which are
fundanmental rights, have been thus burdened, such burdens were
harm ess beyond a reasonabl e doubt. 1d. O herwi se, the

conviction is tainted and reversal is required. 1d.; Profitt

v. Washington, 685 F. 2d 1227, 1260 n. 49 (11th Cir. 1982)

The courts havel ong held that physical restraints

shoul d be used as rarely as possible. Allen v. Mntgonery, 728

F. 2d 1409, 1413 (11th Cir. 1984) (handcuffs);
Zygaldo v. Wainwright, 720 F. 2d 1221, 1223 (11th Cir. 1983)

(shackl es should rarely be enployed as a security device)
The Suprene Court has held that the presunption of
i nnocence is an integral part of a defendant’s right to a fair

trial. Estelle v. WIllianms, 425 U.S. 501, 503; 96 S.

Ct. 1691; 48 L.Ed. 2d 126 (1976) The presence of shackl es
and ot her physical restraints on the defendant tend to erode
t he presunption of innocence. Mayes, 158 F. 3d at 1225. Of
course, the trial judge is responsible for the safe,
reasonabl e, orderly progress of trial, and shackling the

def endant may occasionally be the only way to achieve this

goal. U.S. v. Theriault, 531 F. 2d 281, 284 (5th Cir. 1976)
(adopted by 11th upon split of circuits).
The Suprene Court recognizes that the jury’' s feelings

about the defendant m ght be significantly inpacted by the
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jury’s knowl edge that the court deenms it necessary to shackle

the defendant. lllinois v. Allen, 397 U S. 337, 90 S. Ct

1057, 25 L.Ed. 2d 353 (1970) The insidious nature and effect
of shackles on a jury is not mtigated by visibility. Zygal do,
720 F. 2d at 1223.

Shackl es and other restraints nay nmake the defendant
reluctant to nove, making consultations with counsel
i npossi ble, thus significantly affecting trial strategy.
Al len, 397 U S., at 344.

Because of the fundamental nature of the rights burdened
and the coercive effect on a jury, shackles may be used in a
trial only after specific, reviewable findings by the trial
court that, first, the shackles are absolutely necessary to
further an essential state interest, and, secondly, the trial
court considered the |east
prejudicial nethod of restraint and made a determ nation that

the | east restrictive neasure could be enployed. Elledge v.

Dugger, 823 F. 2d 1439, 1451 (11th Cir. 1987), withdrawn in
part, 833 F. 2d 250 (11th Cir. 1987) This determ nation nust
be placed on the record. Theriault, 531 F. 2d at 285.

As the court noted in Elledge, “The single major analytic
thrust of all guilt-innocence phase cases is... whether the
defendant’s right to a presunption of innocence was infringed
by the security measures of the trial court.”

El | edge, 843 F. 2d at 1454.
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Finally, as the court in Zygaldo, supra, noted

visibility, or lack thereof, is not the issue. For instance,
where a jury realizes a hidden device is being used, the

devi ce may be even nore prejudicial because of the very
surreptitious nature of the conceal nent, suggesting the

def endant needs uni que precautions, or that the juror is

not being told of his true dangerousness. See, State v.
Fleigler, 91 Wash. App. 236, 955 P. 2d 872, 874 (1998).

The fact that the defendant is represented by counsel
cure the prejudice presuned froman unjustiified infringenent
of the defendant’s due process rights.

Novati on, supra. Further, the defendant is not required to

prove what issues were not raised or issues presented because
of the restraint. |d. at 1000. Rat her, the state

must prove that the infringement was mniml, such as, in the
case of a brief absence fromthe courtroom that the absence

was brief. US. v. Boyd, 131 F. 3d 951, 953-54 (11th Cr

1997); U.S. v. Harris, 908 F. 2d 728, 739 (11th Cir. 1986);
and Hall v. Wainwight, 805 F. 2d 945, 947-8 (11th Cir. 1986).

However, where the defendant’s inability to participate
meani ngfully throughout the trial is inplicated, there is
al nost a de facto presunption that the state cannot prove that
t he defense was not harnmed. Durham supra.

Further, where the trial court did not articulate a
rationale for the decision to use the specific, |east
intrusive restraint, the reviewng court’s “careful scrutiny”
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cannot be nmet. [d. at 1311 Interestingly, in Durham as in
the instant case, there were sone vague hearsay comrents about
a vague escape, or a sharpened vent, or handcuff key. Al so,
as in the instant case as well, no weighing options or

eval uating what, if anything was needed to be done, and
certainly no judiciousness at all was utilized by the trial
court.

In the instant case the hearing judge said the shackles
were “necessary.” This finding, however, is not supported by
the record. In fact, Judge Lockett explained why M.
Hendri x was shackl ed: in Judge Lockett’s Courtroomin 1991 al
def endants on trial were shackl ed.

As Judge Lockett testified, worthless-check defendants
right up to nurder defendants were all shackl ed. Apparently
steps were taken so the jury couldn’t see the shackl es,
although it is difficult to give nmuch credibility to testinony
t hat over 19 years no juror ever saw a shackle, leg-iron, or
hand- chai n.

In fact, however the | eg shackled were clearly audible if
t he def endant noved, and M chael Graves even cautioned his
clients to remain still. Anot her | awyer common to the
courtroom Ms. Morley, Turbeyville's attorney, after Lockett,
testified that she could hear the chains.

By 1991, the practice of shackling, particularly in such
a callous, careless, and routine manner, had been thoroughly

and expressly disapproved of. El | edge v. Dugger, supra (at
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no time was there any showi ng that the shackling was necessary
to further an essential state interest.... and the trial court
never polled the jurors to determne if any of them would be
prejudi ced by the

fact the defendant was under restraints); see also, Wodard v.

Perrin, 692 F.2 220, 221 (!st Cir. 1982).
The court further gave no cautionary instruction nor in

any way acknow edged the infringement on the presunption of

i nnocence. See, Billups v. Garrison, 718 F.2d 665,668 (4th

Cir. 1983); Commonwealth v. Brown, 364 Mass. 471, 305 N. E.2d

830, 834 (Mass. 1973).

The trial court could not have been nore explicit in
telling the jurors that this is a dangerous man capabl e of the
crimes for which he is charged. Further, the nmessage sent
about the life or death decision is equally unsubtle.

Suffice it to say that the Court’s statenent that no one
had ever seen the chains in 19 years seens as incredible as it
woul d be to say that, hearing the chains clang every tine
Appel | ant noved rem nded the jury repeatedly, not just for a
glinpse, that Appellant’s presunption of innocence had been
stripped away w thout acknow edgment fromthe court that there
could be a problemw th routine shackling and with shackling
in atrial at which the death penalty is sought, when no
effort has been nade to determ ne, even, whether such
shackl i ng was necessary. Unfortunately, having the | ower

court say it was while still not presenting a basis for the
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finding except the few Durhamlike runors floating around the
jail.

To the extent counsel failed to object to the shackling,
to request the court to poll the jurors, or to propose
cautionary instructions, counsel rendered ineffective
assi stance of counsel, as routine shackling was not proper and
the prejudice nust be presumed where the court itself, as in
Cronic, supra, denies due process be actions which are
coercive and incul patory but which do not address a specific

probl em
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ARGUMENT |11
THE LOWER COURT ERRED I N DENYI NG
APPELLANT RELI EF ON HI' S CLAI M THAT
HE RECEI VED | NEFFECTI VE ASSI STANCE OF
COUNSEL I'N VI OLATION OF H'S RI GHT UNDER
THE FI FTH, SI XTH, EI GHTH, AND FOURTEENTH
AVENDMENTS TO THE CONSTI TUTI ON
At the evidentiary hearing, Appellant presented evidence
substantiating his clainms that he received ineffective
assi stance of counsel and was thereby prejudiced in the
out cone of both the guilt-phase and the penalty-phase of his
trial. The | ower court failed to properly apply the

Strictland standard to the record as it now stands.

The fam liar two-pronged test is: (1) deficient

performance by counsel and (2) prejudice. Strickland v.

Washi ngton, 466 U.S. 668 (1984) To establish prejudice,

t he defendant nust show that counsel’s errors deprived hi m of
a fair trial, the results of which are therefor no reliable.

Strickland, supra; Rutherford v. State, 727 So. 2d 216 (Fl a.

1998); Rose v. State, 675 So. 2d 567 (Fla. 1996)

The standard of review of the |ower court’s order affords
deference to the trial court’s factual findings as |ong as
t hose findings are supported by conpetent substanti al

evidence. MAllen v. State, 827 So. 948, 954 (Fla. 2002);
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Bl anco v. State, 702 So. 2d 948, 954 (Fla. 1997). Thus,

i neffective assistance of counsel clains
present a m xed question of |aw and fact subject to plenary

review based on the Strickland test. See, Rose, supra. Thi s

requires an i ndependent review of the trial court’s |egal
concl usions, while giving deference to it factual findings.

State v. Reichmann, 777 So. 2d 342, 350 (Fla. 2000).

A. Cuilt-Phase

Regar di ng Appellant’s guilt-phase clains for which he
granted a hearing, the failure to object to the rel evance of
Juan Perez’s testinmony that he saw a man | eave the cri me-
scene, though he didn't say it was the defendant, and the
failure to properly inpeach LaForce, the | ower court fails to
consi der how counsel could have used these opportunities to
show the jury the actual weakness of the state’s case.

Regar di ng LaForce, the |lower court, in considering the
Brady claim correctly noted that Roger LaForce had testified
at the trial as a jail-house snitch. He testified that he
heard Appell ant make statenents about the nurders to the
effect that Hendrix allegedly said that he made sure that the
police would only have a circunstantial case and that he,
Hendrix, had tried to make the nurders | ook |like a revenge
killing because Ms. Scott was an informant for the Sheriff’'s
O fice. This testinony, which is notable for the irony that

LaForce is, at that tine, concealing his own career as a jail-
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house snitch and informant, while accusing Hendrix of using
Ms. Scott’s simlar status as a diversion. Al so,
simlarly, LaForce is voicing what nust have been a
prosecutorial concern: there is no direct evidence
putting M. Hendrix at the crinme scene. In a strong case, a
witness with LaForce’s baggage woul d have no pl ace. It is,
then ironic indeed, and probably a comment on LaForce’s
credibility, that his testinmony highlights the two things that
must have concerned the prosecution at the tine of trial:
circunstantial evidence and the fact the primary incul patory
wi t nesses, LaForce and Turbyville, are testifying to get
deal s.

So LaForce’s testinony, fromthe prosecution’s viewpoint,
was i nportant, and attorney Turner acknow edged that he woul d
have wanted the information about his I ong history of being an
informant to inmpeach him

The | ower court’s concl usion, which addresses only the
prejudi ce prong, erroneously concludes that the facts that he
was in jail and admtted to wanting a deal rendered counsel’s
failure to obtain the nmuch stronger inpeachnent evidence
harm ess, or non-prejudicial. This analysis fails to
consi der the inpact of what he did provide to the prosecution:
direct evidence of culpability.

Further, with Turbeyville and LaForce conpronm sed by
their own deal - maki ng, the testinmony of Juan Perez becones

very inportant. That is why it was essential for trial

52



counsel to keep his testinony out of the record. Unl ess
Perez was identifying the defendant as the man | eaving the
house, his testinony was irrelevant. The | ower court seens
to excuse counsel from know ng what this wi tness was going to
say prior to his testifying by reading nore into his repartee
with the judge than the reality of the record will support.

In sum the |ower court has noted the correct facts but
it has analyzed the guilt-phase clainms too narromy. More
i nportantly, counsel failed to properly investigate the
wi tnesses, particularly LaForce, who had been a confidenti al
informant for the Fifth Circuit for years, as well as a drug
addi ct and career crimnal. Counsel also m ght have shown,
by proper investigation of the records, that Judge Lockett
know edge of LaForce’s plea agreenents where officers
vouched for himin other proceedings as a snitch in their
case.

Wth this information, the prosecution’s case woul d have
unravel ed because all the w tnesses would have been snitches
and the extent of the state’'s conplicity in
com ng with covert confessions would have been obvious the to
the jury.

Counsel failed to show the Iink between Judge Lockett and
the prosecution to a witness the state was instead able to use
to provide non-circunstantial evidence for a case that was

al nost exclusively conposed of circunstantial evidence.
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B. The Penal ty- Phase
In the penalty-phase, where the defense overl ooks
avai lable mtigation, the court considers whether the
m tigation overl ooked woul d have changed the outcone
of the defendant’s sentence in |ight of the evidence. Robinson

v. State, 707 So. 2d 688 (Fla. 1998); Breedlove v. State, 692

So. 2d 874 (Fla. 1997); Tonpkins v. Dugger, 549 So. 2d 1370,

1373 (Fla. 1989); Routly v. State, 590 So. 2d 397, 401 (Fla.

1991).
Furt her, counsel’s ineffectiveness can taint the
def endant’ s

ri ghts pursuant to Ake v. Cklahomn, 470 U.S. 68 (1985).

(entitling a crimnal defendant to expert psychiatric
assi stance when state makes issue of nental state relevant to
pr oceedi ngs.) (The I ower court denied this “Ake” claim and
Appellant is arguing it as part of 1AC claimin that he
contends counsel did not provide proper records to or retain
proper experts, as will set out hereafter.)

Counsel was also ineffective in failing to investigate

| ay witnesses regarding non-statutory mtigation,
i ncluding the defendant’s | ong history of drug and al cohol
abuse, the physical and psychol ogi cal abuse he suffered, the
head traumas and the brain danage he endured, friends who
never saw himviolent, and generally presented the real nman to
the jury through the people that knew himas a boy and teen.

Further, an effective investigation would have reveal ed
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that the defendant’s drug use at the time of the crine could
have prevented any finding of premeditation, and required a
verdi ct of second degree nurder.

Counsel never did articulate a strategy in the guilt
phase, although 90 per cent of their time and attention was
dedi cated to the guilt phase, unless counsel’s contention that
by agreeing with the jury that crine is horrific and by that
wi nning their confidence was intended as a trial strategy.

As M. Hendrix has shown, he could have presented the
testimony of Dr. Lipman and Dr. Crown and presented evi dence
upon a jury could soundly base a verdict other than
premedi t ated nurder

Presenting a supported and | ogical alternate view of the
facts would seem a m nimum requi rement and the idea that, |11
just get the jury to like by agreeing with the worst things
t he prosecution says, would seem a conpl ete abdi cation of the
attorney’s responsibility to the client.

The | ay and expert wi tness testinmony of drug use,

physi cal and nental violence, brain damage, and al coholismis

unrefuted. Nunerous w tnesses, all fromthe area, al
chil dhood friends, many known to the sisters or parents, were
not | ooked for and were not talked to.

In fact counsel was so concerned about getting to his new
job in a tinely fashion that he actually filed a nmotion with
the court asking the court to relieve himof penalty phase

responsibility, and it was not until the notion was denied a
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few weeks before trial that any penalty-phase investigation
was done. Counsel testified that, after the guilt-phase, he
may not have noved for a continuance to investigate because he
was going to a new job. After the guilt-phase, he did not
attend the sentencing hearing or continue the investigation.
He attended the penalty-phase

trial.

Prior to trial, an investigator worked on mtigation
about an hour, according to billing records in evidence. The
reality is that the penalty-phase investigation consisted of a
few phone-calls. Nunmerous w tnesses, who could have instructed
the jury and court on the real story of the man whose |ife was
in their hands, were never contacted. Leads in the little
transcri bed data they did have were not pursued.

Counsel shoul d have provi ded experts such as Dr. Lipman
and Dr. Crown in the guilt-phase to contest preneditation, and
absolutely should have used such testinony in the penalty
phase to establish the two statutory nmental -health mtigators,
whi ch are anong the npost inportant mtigation that can be
present ed.

Even before discarding Krop, counsel should have provided
himw th sufficient investigatory information so that he would
have a full picture of M. Hendrix’s life and of the sad,
poi gnant trajectory that began when, at nine, after his deeply
| oved brother died in a car crash, he began to use substances,

drugs and al cohol, to seek refuge and respite fromthe
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eggshel | -floors and paperthin-walls in the place his sister
called their “house of fear.”

Counsel, without contest or rebuttal, let Dr. Leal create
a crime seen nore horrific than Dr. WIIley now describes. Dr.
W Il ey could have chal |l enged the
opi ni on that death or un-consciousness was not i nstantaneous
for both victins and put in context the exaggerated anount of

bl ood.
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Such testinmny woul d have put the applicability of HAC in
gquestion, just as the testinmony of Dr. Lipman and Crown
effectively, with the full facts of a proper investigation at
their disposal, call into the question the applicability of
t he ot her aggravators. As it was, none of the aggravators
were contested, the HAC s were conceded, and the prior violent
felonies were offered needl essly.

Consi dered cunul atively, the amunt of avail able
mtigation not presented, but readily avail abl e cannot be
sunmarily dism ssed as the product of mere Monday- norning
qgquart er backs scroungi ng the HRS dunpsters. The only reason
of record that trial counsel were not prepared for the
penal ty- phase, did not conduct adequate investigation, did not
present even a small fraction of the available mtigation, and
chal | enged none of the aggravators was that counsel did not
prepare a penalty-phase case. Apparently, the strategy was
that the system had failed Robert, so even providing free
aggravators, |like the prior no violent fel ony
aggravators, could fit under that unbrella. The | ower court,
apparently defending the work done, scant as it may be, has
overl ooked the extensive mtigation, readily
avai |l abl e, not presented. Counsel conceded nore coul d have
been done, when he testified that he probably woul d have
gotten a continuance to develop the mtigation if he was not
t aki ng a new j ob. He had taken the case shortly before

trial, and sinply did not have adequate tine. These are the
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real reasons the mitigation was negl ected, but they do involve
adversarial testing, and they were sinply not adequate in
this case.

In sum Strickland v. Washington, 466 U S. 668 (1984),

forthrightly states the underpinning rationale of the
effectiveness and prejudi ce prongs: defense counsel is
obligated to bring to bear such skill and know edge as wil |
render the trial a reliable adversarial testing process.
That did not happen in this case, particularly in the

penal ty-phase, and M. Hendrix is entitled to a new trial.
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ARGUMENT | V

THE LOWER COURT ERRED I N DENYI NG

APPELLANT RELI EF ON HI' S CLAI M THAT

THE STATE W TH- HELD OR FAI LED TO DI SCLOSE

BRADY MATERI AL I'N VIOLATION OF H S

RI GHTS UNDER THE FI FTH, SI XTH, EI GHT, AND

FOURTEENTH AMENDMENTS

In order to establish a Brady violation, appellant nust

prove that the evidence at issue is favorable as either
excul patory or inmpeachnent evidence, that the evidence
was suppressed, either willfully or inadvertently, and

prej udi ce ensued. Way v. State, 760 So. 2d 903, 910 (Fl a.

2000); Stickler v. Green, 527 U.S. 263, 281-282

(1999); Jennings v. State, 782 So. 2d 853, 856 (Fla. 2001).
For Brady purposes, in order to constitute prejudice, the
i nformati on nust have been material. Strickler, 527 U S. at
282 Furthernore, evidence is material only if there is a
reasonabl e probability that, had the evidence been discl osed
to the defense, the result of the proceedi ng woul d have been

different. Jones v. State, 709 So. 2d 512 (Fla. 1998); Cardona

v. State, 826 So. 2d 968 (Fla. 2002) (materiality of
i npeachnment evidence with-held requires newtrial); US. v.
Bagl ey, 473 U.S. 667, 682 (1985).

Thus, to establish a Brady violation, Appellant must
have shown that the favorable evidence could reasonably be
taken to put the whole case in such a different light as to

underm ne confidence in the verdict. Jones, 709 So. 2d at 519.
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The cunul ative effect of the suppressed evidence is
consi dered when the court makes the materiality determ nation.
Way, 760 So. 2d at 913. In other words, the net effect of
t he evidence nust be assessed. 1d.

This Court nust defer, in evaluating this claim to the
factual findings made by the | ower court to the extent that
t hey are supported by conpetent substantial evidence, but nust
conduct a de novo review of the application of those facts to

the |l aw. Stephens v. State, 748 So. 2d 1028, 1031-32 (Fla.

1999); Rogers v. State, 782 So. 2d 373, 376 (Fla. 2001).

In the instant case, the [ower court found that the state
suppressed i npeachnent evi dence. The | ower court erred,
however, in concluding that there was no prejudice.

Appel | ate argues that there is, in fact, a reasonable
probability that, had the evidence to inpeach LaForce been
di scl osed, there would have been a different result in the
verdicts. Certainly, that probability is sufficient to
under m ne confidence in the outcone.

The | ower court’s factual findings are correct. The
question is whether the state possessed excul patory
information that it did not provide to the defendant, Young v.
State, 739 So 2 553 (FLA. 1999), and there is no doubt that

t he records of LaForce’s co-operation were in the possession
of the state. This information could have been used for
i npeachnment and presented through cross-exam nati on. See Kyl es

v. Wiitley, 514 U. S. 419, 446 (1995). Even prosecutor Gross
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conceded at the evidentiary hearing that he should have turned
over information and docunents regardi ng witness LaForce’s

ext ended service to the Drug Task Force as a confidenti al

i nf or mant .

Further, the record now shows that the court itself
shoul d have made its connection to La Force known.

La Force’s testinony regarding all eged incul patory
statenents made coul d have been undercut by cross-exam nation
on his long career as a snitch and police informnt.

Further, the information fromLa Force may have had to pass
t hrough Gross through his former commander

In a prosecution that is based upon snitch testinony and
deal s cut or desired by the prosecution, a jury, learning the
true nature and zero credibility of a witness who is inportant
because of the alleged incul patory statenents he hears in jail
woul d realize that the entire case had been built of testinony
the state bought with prom ses of deals.

La Force could then also have been used to show the jury
that such deals do in fact take place and are in fact
prom sed, though the witnesses may deny they’ve been offered
anyt hi ng. The jury may have even seen that Judge Locket
hi msel f had dealt with such deals fromthe bench hinself.

In sum La Force’s testinmony provided direct evidence
al l egedly fromHendrix’s own nouth of purported cal cul ation
and preneditation and, as such,surely had an inpact on both

phases of the trial. The prosecution thought the evidence

62



i nportant enough to present and argue, and it would be
di si ngenuous of the state to now argue it was uninportant.
The hearing judge, who was not the trial judge, has too easily
di sm ssed the credibility of LaForce because he was in jail
and because he adm tted he wanted a deal. To deny the latter
woul d have truly been incredible, and the prosecution, which
had used LaForce nmany tinmes did not seem bot hered by his
frequent visits to the jail

Alternatively, the credible substantial evidence supports
a finding that LaForce was, in fact, believed because he
provi ded sone actual connection to Hendrix in a case with a
| ot of circunstantial speculation but very little evidence
directly connecting M. Hendrix to the crime itself.
Evi dence undercutting snitch evidence in general would al so
have inured to Appellant’s benefit by discrediting
Tur beyville, who had her own deal. Thus, a review and
consideration of the entire record will convince this Court
t hat Appellant did suffer prejudice fromthe state’ s inproper

action and therefor is entitled to a new tri al.
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CONCLUSI ON AND RELI| EF SOUGHT

WHEREFORE, Appell ant, Robert Hendrix, urges this Court to
vacate his sentences and order a new trial based on the
foregoing and the entire record of this case, the evidence

presented, and the argunent rendered herein.
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