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STATEMENT OF THE CASE AND FACTS

Janmes filed a notion for post conviction relief pursuant to
Florida Rule of Crimnal Procedure 3.850, claimng that
counsel
was i neffective for failing to request a jury instruction on a
| esser included offense. The trial court summarily denied the
noti on based on the decision of the First District Court of

Appeal in Sanders v. State, 847 So. 2d 504 (Fla. 1st DCA

2003),
where the court had held that in collateral proceedi ngs under
Rul e 3.850 regarding a claimfor ineffective assistance of
counsel, a defendant cannot establish that there is a
reasonabl e
probability that the result would have been different had
trial
counsel requested and received the instruction regarding the
| esser offense. The Fifth District Court of Appeal stated:
However, in Vickery v State, 869
So. 2d 623 (Fla. 5" DCA 2004),
this
Court held that Sanders conflicts
with this Court’s decision hol ding
that the failure of counsel to
request a lesser included jury
instruction states a col orable

claimof ineffective assi stance of
counsel .

James v State, 29 Fla. L. Weekly D129 (Fla. 5'" DCA August 20,

2004). In Vickery, the Fifth District Court of Appeal
certified



conflict with the First District Court of Appeal. Both
Sander s

and Vickery are pending before this Court.



SUMVARY OF ARGUMENT

The decision in the present case relied on Vickery v State,
869 So. 2d 623 (Fla. 5' DCA 2004). In Vickery, the Fifth
District Court of Appeal certified conflict with the First

District Court of Appeal’s opinion in Sanders v State, 847 So.

2d

1504 (Fla. 1st DCA 2003). Therefore, the present decision of
t he

district court expressly and directly conflicts with the
deci si on

of the First District Court of Appeal in Sanders. Both
Sander s

and Vickery are currently pending before this Court. Sanders
v

State, Case No. SC03-640; Vickery v State, SC04-605.

I n Sanders, the First District Court of Appeal certified

conflict with the Fifth District 's opinion in QOehling v.

State,
659 So. 2d 1226 (Fla. 5th DCA 1995), which was relied upon by
t he
Fifth District in the instant case. |In addition, the Fourth
District Court of Appeal, which is aligned with the Fifth
District, has certified conflict with the First District in

Sanders, supra. WIlis v. State, 840 So. 2d 1135 (Fla. 4th DCA

2003). That case is also pending before this Court. State v.
WIllis, Case No. SC03-642. The First, Fourth and Fifth



Districts
have all acknow edged conflict on this issue, and these cases
are
currently before this Court, so Petitioner submits that this
Court should exercise its discretionary jurisdiction to review

the instant case as wel|.



ARGUMENT

THE DECI SI ON OF THE DI STRI CT
COURT

EXPRESSLY AND DI RECTLY CONFLI CTS

W TH THE DECI SI ON OF THE FI RST

DI STRI CT COURT OF APPEAL | N
SANDERS

V. STATE., WHICH IS CURRENTLY

PENDI NG REVI EW I N THI S COURT.

Under Article V, Section 3(b)(3) of the Florida

Consti tution,

and Florida Rule of Appellate Procedure 9.030(a)(2)(A)(iv),
this

Court may review any decision of a district court of appea
t hat

expressly and directly conflicts with a decision of another

district court or of the Suprene Court on the same question of

law. In Reaves v. State, 485 So. 2d 829 (Fla. 1986), this

Court
held that the only facts relevant to the decision to accept or
reject petitions for review are those facts contained within
t he
four corners of the majority decision; neither the dissenting
opi nion nor the record may be used to establish jurisdiction.
The State respectfully contends that the decision bel ow
conflicts
with the decision of the First District Court of Appeal in
Sanders v. State, 847 So. 2d 504 (Fla. 1st DCA 2003).

Janmes filed a notion for post conviction relief pursuant to



Florida Rule of Crimnal Procedure 3.850, claimng that

counsel
was i neffective for failing to request a jury instruction on a
| esser included offense. The trial court summarily denied the
noti on based on the decision of the First District Court of

Appeal in Sanders v. State, 847 So. 2d 504 (Fla. 1st DCA

2003),
where the court had held that in collateral proceedi ngs under
Rul e 3.850 regarding a claimfor ineffective assistance of
counsel, a defendant cannot establish that there is a
reasonabl e
probability that the result would have been different had
trial
counsel requested and received the instruction regarding the
| esser offense. The Fifth District Court of Appeal stated:
However, in Vickery v State, 869
So. 2d 623 (Fla. 5' DCA 2004),
this
Court held that Sanders conflicts
with this Court’s holding that the
failure of counsel to request a
| esser included jury instruction

states a col orabl e cl ai m of
i neffective assi stance of counsel.

James v State, 29 Fla. L. Weekly D129 (Fla. 5'" DCA August 20,

2004) .

In Vickery, supra, the Fifth District Court of Appeal
certified conflict with the First District Court of Appeal in

Sanders. The First District Court of Appeal has certified



conflict with the Fifth District's Oehling, supra. I n

addi ti on,
the Fourth District Court of Appeal, which is aligned with the

Fifth District, has certified conflict with Sanders, supra.

WIllis v. State, 840 So. 2d 1135 (Fla. 4th DCA 2003). That

case

is also pending before this Court. State v. WIlis, Case No.

SC03-642. The First, Fourth and Fifth Districts have al
acknow edged conflict on this issue, and these cases are
currently before this Court, so Petitioner submts that this
Court should exercise its discretionary jurisdiction to review

the instant case as wel|l.



CONCLUSI ON

Based upon the foregoing argunment and authority, petitioner
respectfully requests this Honorable Court to accept
jurisdiction
in this case.
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