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STATEMENT OF FACTS

The State of Fl ori da cannot accept t he Appel | ant/ Def endant’ s
“Statenment of the Facts,” which is replete with conclusory
al |l egations, inperm ssible argunment, and which fails to contain
any citations to the record and transcripts below. See, Rule
9.210(3), Fla. R App. Proc. Therefore, the State relies on the

fol | owi ng:

In Whitfield v. State, 706 So. 2d 1 (Fla. 1997), this Court
previously summari zed the trial court proceedings as foll ows:

At trial, evidence was presented to establish the
following. 1In early June 1995, Whitfield went to the
home of Claretha Reynolds. He asked Reynolds, Wllie
Mae Brooks, and Estella Pierre for noney. Pierre was
VWhitfield s former girlfriend. VWhen none of them
woul d gi ve hi many noney, he tried to snatch Pierre’'s
purse. Reynolds grabbed Whitfield in a headl ock and
forcibly ejected him from her hone. Whitfield told
themas he left: “lI"mgoing to kill all three of you
bi tches.”

Several weeks later, in the early norning hours of
June 19, 1995, Whitfield attenpted to get WIllie Me
Brooks to let himin Reynolds’ house. Brooks refused
and went back to sleep in the bed she shared with her
one-year-old child. Whitfield subsequently unlawfully
entered Reynolds’ hone. Armed with an eight-inch
knife, he entered the bedroom in which Brooks was
sl eeping and raped Brooks, indicating that he would
stab her and her child if she screaned. VWitfield
t hen went into a different roomwhere Reynol ds and her
five children were | ocated. About ten mnutes |ater,
Reynol ds stunbled into Brooks’s roomand asked her to
| ock the door. She was bl eeding profusely from her
wounds and told Brooks that she was dying and that
Er nest had stabbed her. Brooks and one of Reynol ds’
children, a twelve-year-old, clinmbed out the w ndow
and ran to a neighbor’s house to call police.
Whitfield fled the scene. Reynolds died shortly after
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police arrived.

After he was apprehended, Wiitfield admtted
st abbi ng Reynol ds and | ed police to the nmurder weapon.

The nedi cal exam ner testified that Reynol ds was
st abbed twenty-one tines; seven of the wounds were
potentially lethal and many of the wounds were seven
inches deep. He further stated that, after Reynol ds
was stabbed, she was still fully conscious and aware
t hat she was dyi ng.

Whitfield s defense was based on voluntary
i ntoxi cation by cocaine. A clinical psychol ogist, Dr.
Regnier, testified regarding Whitfield s cocai ne abuse
and his 1991 Baker Act hospitalization. He stated
that Whitfield exhibited synptons consistent with the
classic pattern of cocaine abuse. He further
testified that there was no reason to believe that
VWhitfield was not wunder the influence of cocaine
during the incident and that there was reasonable
doubt about preneditation.

The State’s psychiatrist, Dr. Sprehe, testifiedin
rebuttal that Whitfield was able to form a specific
intent to commt nurder, pointing out that Wiitfield
was arrested within two hours of the incident and was
not considered to be intoxicated at that tine.
Further, he stated that Whitfield s actions during the
course of the crinmes showed planning ability: He
entered the house, obtained a kitchen knife, used the
knife to rape Brooks, threatened Brooks not to make
noi se, entered another roomto kill Reynolds, |left the
house, and di sposed of the knife. He also stated that
cocai ne psychosis resulting from long-term use of
cocai ne does not go away in a matter of hours.

VWhitfield was convi cted of arned burglary, sexual
battery with a deadly weapon, and first-degree nurder.

During the penalty phase, evidence was admtted
regarding Wiitfield s prior aggr avat ed battery
convictions. Testinmony was presented that during both
of the prior aggravated batteries Whitfield threatened
to kill the victinms if they called police. Witfield
presented evidence to show that he had recently been
shot and severely wounded but that he forgave his
assailant; that he was chronically dependent on drugs;
that he suffers from major depression; that he
suffered from a deprived childhood; that he was
mentally ill and under the influence of crack cocaine
when he entered Reynolds’ honme; and that he was not in

2



conplete control of his emptions at the time of the

mur der .

The jury recommended death by a seven-to-five
vot e. The trial judge followed the jury’s
recomrendat i on. He found three factors in

aggravati on: prior violent felonies (two prior
aggravated batteries and contenporaneous sexua

battery of another victimin this case); commi ssion in
the course of a burglary; and that the nurder was
hei nous, atrocious, or cruel. He found no statutory
mtigating circunstances, but he found the foll ow ng
nonst at utory ci rcumst ances: cooperation with
authorities (little or no weight); inpoverished
background (considerable weight); crack cocaine
addi ction (substanti al wei ght) ; VWitfield s
abandonnent by his father and his nother’s al coholism
(some weight); and that Whitfield was the victimof a
near fatal shooting but forgave his assailant (little
or no weight).

VWhitfield, 706 So. 2d at 2-3.

Post convi cti on Proceedi ngs

Def endant Whitfield asserted 21 clains in his postconviction
noti on. On May 22, 23, and 27, 2003, the Circuit Court
conducted an evidentiary hearing on the majority of Whitfield's
postconviction claim (PCRV-8/916-1389; V9-11;T1-T476). On
March 17, 2004, the Circuit Court entered a 60-page witten
order denying postconviction relief. (PCR-V5/826-885, plus
attachnments at 884-1389).

The Circuit Court’s witten order set forth the foll ow ng
sunmary of testinony presented at the postconviction hearing:

Charles WIIlians



Charles Wlliams™* (“WIllians”) has been an
attorney since 1983. (PC-R 8-9). Hi s professional
experience included working for the State Attorney’s
Office in the juvenile division for one year, working
for the Public Defender’s O fice for ten years, and
working in private practice for three years. (PC-R
9). While at the Public Defender’'s Ofice, WIIlianms
served in the m sdeneanor division for two years, and
then in various positions, including felony division
chief, beginning in 1989.2* (PC-R 9-10). As felony
di vision chief, he handled serious felony trials and
supervi sed other attorneys in the felony division.
(PC-R 10-11).

Wlliams assisted in defending Mnty G an
Francisco in a capital nmurder case.3** (PC-R 13-14).
WIlliams attended the trial but was primrily
responsi ble for preparing for the penalty phase,
i ncl udi ng obt ai ni ng di scovery, background i nf ormati on,
and obtaining w tnesses and experts. (PC-R 14-15).
He esti mates t hat from arrest unti | trial,
approximately two years passed due to preparation
time. (PC-R 15). The jury found Francisco guilty of
a lesser-included offense; therefore, he is not on
death row. (PC-R 15).

Wlliams left the Public Defender’s Office in
1994, to begin a law practice with Charlie Ann Scott
Syprett (“Syprett”). (PC-R 16). WIlians’ nane was
pl aced on the conflict attorney list, and he was one

of approximately six attorneys on the conflict I|ist,
who qualified for handling a capital case. (PC-R 17-
18).

* [footnote 4 in trial court’s order] Charles WIIlians was
appointed as a Circuit Court Judge for the Twelfth Judicial
Circuit in 1998. (PC-R 8; 65).

2 [footnote 5 in trial court’s order] WIllianms testified
that he attended the following semnars while at the Public

Defender’s Office: trial advocacy, |ife over death, death
penalty sem nars, and expert w tness sem nars. (PC-R 64-65;
96) .

% [footnote 6 in trial court’s order] State of Florida v.
Monty W G an Francisco, Manatee County Case No. 1985 CF
000327A.




On June 19, 1995, at approximately 7:00 a.m,
authorities arrested Whitfield. (PC-R 18; 20-21; 70).
On June 20, 1995, +the ~court entered an order
appointing WIlliams to represent Witfield, and
WIlliams’ office entered a notice of appearance on the
foll owi ng day. (PC-R 18-20; 70-73). WIIlians’
billing records indicate that on June 20, 1995,
WIlliams also prepared, filed, and set for hearing
notions to appoint a psychiatrist to determ ne the
Def endant’s conpetency and a notion to appoint Keith
Steele as an investigator. (PC-R 72-73). His records
further reflect that he met with Whitfield at the jail
on June 22, 1995. (PC-R 20; 73-74). I n addition,
WIllianms conferred with Dr. Lawence, the psychiatri st
appointed by the Court to exam ne Defendant for
conpetency. (PC-R 74). Approximtely one week after
VWhitfield s arrest, a search warrant for Wiitfield s
bl ood, saliva, and hairs was executed.* (PC-R 77).

WIlliams estimtes that the State provided
di scovery to him on approximately July 19, 1995, and
that the investigator would not have spoken to any
W tnesses before this tine. (PC-R 103-104).
WIlliams® billing records reveal that he schedul ed
depositions and revi ewed suppl enment al di scovery duri ng
August 1995, although he &estimates that he was
involved with the discovery from the onset of the
case. (PC-R 105-106).

Wlliams filed a motion on July 27, seeking an
early trial date, and on August 4, he filed a denmand

for speedy trial. (PC-R 25-27). Early in the
proceedi ngs, Whitfield insisted upon having a speedy
trial. WIllians essentially informed him that
demandi ng a speedy trial would be a m stake. (PC-R
27-28). Wllians also became aware of nental health
issues involving his client,> such as cocaine
i ntoxication or addiction. (PC-R 28-29; 95).

W I Iliams opi ned, however, that Whitfield was conpet ent
to insist upon having a speedy trial, and he believed

4 [footnote 7 intrial court’s order] WIIlians agreed that
he coul d have obtained his own bl ood sanples. (PC-R 101).

>* [footnote 8 in trial court’s order] On redirect
exam nation, WIllianms agreed that Whitfield suffered from PTSD
and a nmental disability. (PC-R 95-96).
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it was his responsibility to advocate his client’s
position.® (PC-R 96-98).

WIllianms testified that he believed he was ready
for Whitfield s trial “as best as [he] could under the

circunmstances.” (PC-R 21). In an earlier deposition,
WIllianms indicated he had not been ready due to the
speedy trial issue. (PC-R 21-22). He recalls

researching speedy trial issues including conpetency
to demand speedy trial and being concerned with the
w sdom of demandi ng speedy trial due to its inpact on
trial preparation. (PC-R 23-25).

As Whitfield s attorney, WIllians realized that
even if Whitfield insisted upon a speedy trial,
WIlliams could waive speedy trial on his client’s
behal f. (PC-R 29-30). According to WIIlians,
Whitfield insisted upon a speedy trial, and it was not
a defense strategy to demand speedy trial. (PC-R 31-
33; 96). Wllianms told Whitfield he was concerned
over his attenpt to rush the case to trial. (PC-R
32). He also told Wiitfield that the likelihood of
his conviction would be greater if he chose to
testify. (PC-R 33). As a trial attorney, WIlIlians
preferred to take as much tinme as necessary to prepare
a case. (PC-R 33).

Based on the facts in Whitfield s case, including
Whitfield s statenents and history, WIllians chose to
pursue a voluntary intoxication defense to negate the
specific intent element of the charged crime. (PC-R
34-35). According to billing records, on June 21 and
22, 1995, telephone conferences occurred with Smth-
Cline Labs regarding possible blood tests for
Whitfield. (PC-R 36-37; 73-74; 111-112). Al t hough

W llianms has no independent recollection of speaking
wi th a toxicol ogist regarding the presence of drugs in
VWhitfield s system the billing records indicate that

Syprett may have. (PC-R 37-38). Further, WIIlians
did not consult a toxicologist concerning the notion
to suppress. (PC-R 112-113).

Wlliams utilized Keith Steele, an investigator,
to investigate and contact w tnesses. (PC-R 38).

Dr .

6 [footnote 9 intrial court’s order] Both Dr. Law ence and

Regni er found Whitfield conpetent to stand trial.

Forensi ¢ Psychol ogi cal Eval uation of Dr. Regnier; PC-R 124;

31).

( See
429-



WIilliams recalls that in preparing the case, he
primarily worked on the guilt phase and Syprett
handl ed preparations for the penalty phase, although
both attorneys worked on the case together. (PC-R
39). Wllianms further recalls that because of the
speedy trial, they continued with preparations during
the trial and after the guilty verdict. (PCR 40).
Dr. Regnier (“Regnier”) assisted the defense
primarily wth conpetency issues and was court
appoi nted on approxi mately August 3, 1995. (PC-R 41).
Regnier found Witfield to be conpetent. (PC-R 92).
In preparing for trial, the defense met with Regnier
to di scuss the applicable | aw, facts, and strategy for
t he case, and Regnier was present during nost of the
courtroom proceedi ngs as a defense consultant and to
calm Whitfield. (PC-R 92-93). He further assessed
VWhitfield during trial to inform the Court of

Whitfield s continuing conpetency. (PC-R 93).
Whitfield was not always cooperative w th Regnier
(PC-R 93).

According to WIlliams, Regnier, a forensic

psychol ogi st was the defense’ s nost i nportant w tness,
both at trial and the penalty phase, because of his
testi nony concerni ng VWhitfield s background,
addi ction, and state of m nd on the day of the crines.
(PC-R 42-43). Regni er and | aw enforcenent officers
were used to establish the voluntary intoxication
defense at trial. (PC-R 44). Regni er al so
recommended that Dr. Negroski, a neurol ogist exam ne
Whitfield, and he performed an evaluation and
submtted a report on Septenber 23, 1995. (PC-R 44-

46; 52; 93).

During trial, Regnier testifiedthat Whitfield had
sustained a possible head injury. (PC-R 47). 1In his
report, Negr oski made the following findings:

Whitfield passes out when he snokes cocai ne; Wiitfield
has auditory hallucinations; and Witfield should
receive a CT scan. (PC-R 48-49). WIllianms agreed
t hat these findings would be relevant in the guilt and
penalty phases and for establishing voluntary
intoxication and that a CT scan was never perforned,
and further that Negroski did not have Regnier’s
findings available. (PC-R 48-51). WIllians did not
have Negroski’s findings by the close of the guilt
phase of the trial. (PC-R53). WIIlians was unable
to have additional tests run due to the speedy trial

7



time constraints. (PC-R 94).

Wllianms recalls that the attorneys and Regni er
needed additional time to prepare for trial”™ and that
Regni er no doubt informed him of his need for nore
time. (PC-R53-54; 99). At trial, the Court accepted
Regni er as an expert, and he testified concerning his
know edge of drug addiction, the specific facts in
Whitfield s case, and how drugs nmay have affected
VWhitfield in asserting a voluntary intoxication
def ense. (PC-R 54-55). Regni er, however, could not
answer whether Whitfield could form specific intent
due to a lack fo tine to prepare. (PC-R 57-58; 99).

Concerning the State’s closing argunment, WIIlians
could not recall objecting to the State’s argunent and
whet her the State raised nonstatutory aggravators,
al t hough he believes he would have made appropriate
obj ections. (PC-R 59-64).

On cross-exam nation, Wl lianms agreed t hat because
of the speedy trial demand, the State made its
w tnesses available for depositions; therefore, the
def ense took all necessary depositions. (PC-R 66).
Further, the State provided all discovery® prior to
trial, and the defense often communi cated w th Regni er
about the trial strategy, including voluntary
i nt oxi cati on. (PC-R 66-67). Regni er was able to
evaluate Whitfield and further served as a cal m ng
i nfluence on him (PC-R 67).

WIlliams further testified on cross-exam nation
t hat he demanded speedy trial in response to a letter
witten by Whitfield and following a hearing before
Judge Rapkin, in which Wihitfield expressed his desire
for a speedy trial. (PC-R 67-68). VWile WIIlians
agreed he coul d have wai ved speedy trial, he testified
t hat he chose to follow his client’s right to a speedy
trial based on his client’s w shes. (PC-R 68; 95).
Whitfield even requested that the court renove his

™ [footnote 10 in trial court’s order] WIllianms testified
on redirect exam nation that under the circunstances presented
in this case, he could not have been better prepared. He
further agreed that attorneys generally are responsible for
preparing witnesses. (PC-R 99).

8 [footnote 11 in trial court’s order] Wtness lists were
provided to the defense on July 19, 1995. (PC-R 104-105).
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def ense attorneys if they did not demand a speedy
trial. (PC-R 94).

According to WIlianms, the defense attorneys and
Regnier were hanpered by Wiitfield' s Ilack of
cooperation prior to and during trial. (PC-R 69).
Whitfield would not communicate with WIIliams and
failed to provide background information. (PC R 108;
110). Whitfield s |lack of cooperation was evident in
his later refusal to comunicate with the defense
attorneys and even the Court at tines. (PC-R 69).
Wlliams relied upon his investigator to obtain
mtigation evidence, including nmedical records, and
W t nesses. (PC-R 86-87; 108). He recalls that
Whitfield even directed him not to investigate or
prepare for the penalty phase and failed to provide
names of wi tnesses or work history. (PC-R 69-70; 87).

WIlliams interviewed Wiitfield s prior enployer,
WIlliam Peterson, although he chose not to call
Peterson to testify. (PC-R 87-88). WIIlians does not
believe that Fred Atkins’ name was ever nentioned in
preparing for trial, and WIIliams believes he would
have remenbered it if it had been because he knew of
Atkins’ position.® (PC-R 88; 107-108). WIllians was
unaware  of any connection between Atkins and
Vhitfield. (PC-R 111). Further, WIIlians does not
recall that the name Evelyn Ford was ever brought to
his attention during the investigation. (PC-R 89).

At the beginning of his representation, however,
WIlliams was able to wite to Whitfield s sister, and
he attenpted to contact other famly nmenbers. (PC-R
75) . WIlliams had a conference with Witfield s
nmot her and sister on July 13, 1995, although, in
general, WIlliams described Whitfield s fam |y menbers
as not being cooperative or supportive as other
famlies had been. (PC-R 75-76; 98-99; 108-110). An
exanpl e of their | ack of cooperation was the defense’s
problem in securing clothing for Wiitfield to wear
during trial. (PC-R 76). He described Witfield s
famly as being poor, but stressed that his office did
not expect the famly to buy new clothes for Wiitfield

% [footnote 12 in trial court’s order] WIllianms recalled
t hat Atkins served on the Sarasota City Comm ssion and may have
been serving in that position at the tine of Whitfield' s trial.
(PC-R 106-107).



but asked that they bring some of his clothes from
home. (PC-R 109-110).

W Illiams prepared appropriate notions to have
Regni er and Steele paid, and these notions detail the
amount of time spent with famly nenbers and others in
conference. (PC-R 89-90). Upon review of the billing
records for Steele, WIlians agreed that Steele did
not begin billing until July 21, 1995, although he had
been appointed in June. (PC-R 101-103). Furt her,
Steele did not bill for the nonth of August, although

he did bill for time spent on the case in Septenber.
(PC-R 103-105).
At trial, WIlliams attenpted to establish

Whitfield s degree of cocai ne i ntoxication; therefore,
he would have questioned wtnesses about their
interaction with Whitfield on the crine date. (PC-R
78). While WIlianms could not recall specific details
about the information possessed by Whitfield s sister
Dinah Gles and his nmother Leola Rich, he recalls
deciding not to call themas witnesses at trial. (PC-
R 79-80). Regni er and Steele interviewed G les and
Rich and |earned famly background. (PC-R 79-80).
Wlliams recalls that Rich appeared at Witfield s
trial and appeared to be wunder the influence of
al cohol. (PC-R 80). Wllianms testified that Harri et
WIllianms, a former girlfriend!* of Whitfield was al so
the victimof a crinme perpetrated by Whitfield, and he
bel i eved her testinony could have a negative i npact on
the trial; therefore, he did not call her as a
w tness. (PC-R 80-81).

WIlliams mde the decision to use Regnier’s
testinmony to devel op the defense’ s case during trial
and at the penalty phase. (PC-R 81). Through
Regnier’s testinmony, WIllians estimtes that he was
able to elicit all of Witfield s fam |y background.
(PC-R 81-82). WlIllianms’ decision to proceed in this
manner was based on Regnier’s rapport with jurors, his
skills as a psychologist, and his know edge of
VWhitfield s personality. (PC-R 81-82). Based on the
def ense’s testimony, WIIliams was successful in having
the Court instruct the jury on voluntary i ntoxication.
(PC-R 82). WIIlianms opined that he was able to argue

10+ [footnote 13 in trial court’s order] Ms. WIlliams is
actually Whitfield s fornmer spouse. PC-R 389.
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voluntary intoxication to the jury, but the jury
rejected it in the guilt phase. (PC-R 100).

VWhile representing Whitfield, WIllians filed a
nmotion to suppress certain statenents made by his
client, and based on stipulations, the Court granted
this notion. (PC-R 82). Because WIllianms did not
bel ieve he had reasonable grounds to seek the
suppressi on of other statenents nmade by Wiitfield, he
did not nove to suppress them (PC-R 82-86). Upon
review of the State’'s discovery, WIlIlianms estinmated
that Whitfield nmade several statenents to |aw
enf orcenent officers and others, including statenments
and adm ssions nmade during a television interview
(PC-R 85-86). Even if WIllianms had filed a notion to
suppress the other st at ement s, including the
statenments made in the television interview, these
st atements woul d not have been subj ect to suppression.
(PC-R 86).

Dr. Eddy Regni er

At the start of Dr. Regnier’s testinony, the State
and defense stipulated that Regnier is an expert in
the field of clinical psychology with a forensic
subspecialty. (PC-R 114-15). 1In 1993, Regni er began
his practice in Florida in the area of chem cal
dependency, and ran the Florida Addiction Treatnent
Center in Avon Park. (PC-R 116). He has worked in
the chem cal dependency field for nost of his
pr of essi onal life, has had famly nenbers who
experienced chem cal dependency, and knows how to
eval uate people for chem cal dependency. (PC-R 116).

A few times, Regnier has testified as an expert
witness for the defense on the issue of voluntary
i ntoxication. He recounted a particular case in which
the defense was utilized for a mn, whose blood
sanpl es reveal ed a high | evel of steroids. (PC-R 117-

120). In that particular case, the bl ood sanples had
been drawn following the mn’'s admssion to an
enmergency room for treatnment. (PC-R 119). The
defense utilized Regnier’s services, along with a

t oxi cologist, and Regnier estimated that it took
approximately six months from his initial workup to
reach trial. (PC-R 120-121). Regni er opi ned that
t oxi col ogy reports serve as evidence of a defendant’s
i npai rment. (PC-R 122).

Regnier recalls that he went to the jail to
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eval uate Whitfield on August 11, 1995.%* Atthis first
meeting, Whitfield behaved “quite erratic” and becane
angry when Regni er asked him questions. (PC-R 123).
VWhitfield further asked himto | eave his cell and not
talk with him but then changed his nend and asked
Regnier toreturn. (PC-R 123). Regnier characterized
VWhitfield as very quick tenpered and uncooperative.
(PC-R 123). He further testified that once he
initially interviewed VWhitfield, he realized that
| egal counsel would need the assistance of a nental
health professional in working with Witfield. (PCR
123- 24).

Dr. Lawrence initially evaluated Witfield and
determ ned that he was conpetent to proceed, although
Regnier testified he did not |learn of this evaluation
until Septenber 1995. (PC-R 124). Regni er recall ed
how cooperation was always an issue in working with
Whitfield and described the defense attorney’s
relationship with Witfield as adversarial. (PC-R
125). Regnier opined that Witfield s behavior
probably resulted from receiving bad advice from
j ail house | awyers'?* and his paranoia. (PC-R 126). 1In
his opinion, Witfield s paranoia was due to a
personality trait, not to drug intoxication. (PC-R
126) . Regnier also attributed Whitfield s issues to
posttraumatic stress and abuse. (PC-R 127; 153).

Regni er | earned of the speedy trial demand after
the court appointed him to the case. (PC-R 128).
Regnier testified that he | earned about speedy trial,
and worked with Whitfield to explain his worry or
concern over the lack of time to prepare for trial
(PC-R 128-130). Regnier also explained that Whitfield
told himthat he knew that if his attorneys were not
ready for trial then “neither is the prosecution.”
(PC-R 130). VWhitfield further explained his belief
that if he forced a trial on speedy trail grounds that
“the case will end in either a mstrial or he wll

1* [footnote 14 in trial court’s order] The court |ater
entered an order appointing Regnier to evaluate Whitfield. (PC
R 123).

12 [footnote 15 of trial court’s order] Regnier testified
that Whitfield did not trust his attorneys or him (PC-R 126;
141-42).
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have | ots of grounds for appeal, and certainly it wll
not result in a death penalty.” (PC-R 130). Further,
VWhitfield explained his belief that “in America no
mal e ever gets the death penalty for killing just a
femal e and certainly not just a black fenmale” so he
was not too concerned that the death penalty would be
a possibility. (PC-R 130-31).

Regnier testified that Whitfield s opinions were

not rational in light of the evidence presented at
trial, such as eyewitness testinony and Whitfield s
conf essi on. (PC-R 130-31). Regni er recalled that

WIlliams and Syprett enlisted Regnier to help them
change Whitfield s m nd about having a speedy trial.
(PC-R 131). Regnier testified that neither defense
attorney explained to himthat they could wai ve speedy
trial. (PC-R 131; 180).

I n Regnier’s opinion, when the trial began, he
still needed more information and had to collect
information during the trial. (PC-R 132). During the
weeks before trial, Wiitfield refused to take tests
and played the attorneys against each other and him
(PC-R 132). Regni er described Witfield s famly as
“difficult to find” and recounted how he had to rely
upon M. Steele to |locate them and how he only net
VWitfield s mother at the trial. (PC-R 133).

Regni er agreed that voluntary i ntoxicati on was the
mai n theory of defense in the guilt phase. (PC-R 133-
34). When evaluating \Whitfield, Regnier also
considered the possibility that Wi tfield had been
suffering from psychosis or another nental disorder.
(PC-R 136). Regnier ruled out the insanity defense
and advised the attorneys prior to trial that in his
opinion, Whitfield was conpetent. (PC-R 177).
Regnier testified that people wth paranoia are
mani pul ati ve, aware of their actions, directed and
organi zed, and that those with other nmental disorders

are not organi zed and can be quite irrational. (PC-R
178-80) .
On cross-exam nation, Regni er opi ned that

Whitfield was conpetent at the time of trial and that
he understood the nature of the |egal proceedings.
(PC-R 165-66). In Regnier’'s psychol ogi cal eval uation
of Whitfield dated October 11, 1995, he found that
Whitfield was uncooperative, alert, goal directed,
extrenmely manipul ative, but noted no finding of
del usi on, psychosis, or thought disorder. (PC-R 167).

13



Regnier finished this report after the trial but
before the final sentencing hearing. (PC-R 176).

Concerning Regnier’s finding that Whitfield would
i kely beconme disruptive in a court setting, Regnier
noted how Judge Rapkin ordered Witfield to be
evaluated for conpetency during the trial after he
refused to cooperate. (PC-R 168). In finding
Whitfield conpetent to proceed at that tine, Regnier
found Whitfield “perfectly cognizant of his actions
and what he was doing in the courtroom ”13* He
recounted that during trial, a recess was taken so
t hat Regnier could evaluate Whitfield to make sure his
behavi or was not caused by a nmental disorder. (PC-R
169). Regnier met with Whitfield in a jury room and
Whitfield s “behavior cane to an abrupt end and he was
calm” (PC-R 170). During the evaluation, Witfield
further explained his strategy of nmaking his attorneys
| ook bad to help himin mtigation and on appeal
(PC-R 168-71). As before, Regnier determ ned that
Whitfield was conpetent for trial. (PC-R 170).

I n his opinion, toxicology reports, as “unbi ased”
evidence, would have assisted in presenting the
vol untary intoxication defense. (PC-R 134-40). He
recalls that at trial, he could not answer whether
VWitfield s intoxication negated his intent to commt
the crime due to a lack of information and tinme to
form an opinion. (PC-R 140-42). On cross-
exam nation, Regnier explained that at trial, he
testified that he could not receive the kind of data
he needed from Whitfield to make this determ nati on.
(PC-R 156-57; R 1221). Regnier then agreed that had
Whitfield cooperated with him prior to trial, “time
woul d not have been an issue: and all of the necessary
tests could have been perfornmed. (PC-R 157-58).

Regni er worked hard at building a therapeutic
alliance with Witfield in an effort to have him
cooperate nmore. (PC-R 143-44). By doing so, Regnier
hoped that Whitfield woul d develop a relationship with
hi m (PC-R 144). In his opinion, over tine,
Whitfield began to trust him (PC-R 145). Wth nore
time, Regnier believed Whitfield would have been nore
cooperative. (PC-R 154). On cross-exam nati on,

3% [footnote 16 in trial court’s order] See PC-R 169; R
624.
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Regnier estimated that during Wiitfield s trial, he
spent several hours <counseling with the defense
attorneys, several hours testifying, and other tine
meeting with Whitfield. (PC-R 162; 174-75).

In preparing for the penalty phase, the defense
attorneys and Regnier focused on nental heal t h
mtigators, character i ssues, and background
information such as abuse suffered. (PC-R 145-46).
In crimnal cases, Regnier testified that famly
menmber s often vol unt eer i nformati on to hel p
def endants. (PC-R 146). Regnier recounted, however,
that in Wiitfield s case, “no one called unless they
were actively pursued.” (PC-R 146-47). On cross-
exam nation, Regnier agreed that in preparing for
trial, defense counsel cooperated with him relied
upon him provided case law to him on voluntary
i ntoxi cation, provided background information to him
and he further agreed that they did everything he
asked them to do. (PC-R 163-64). Wth assistance
from the defense, Regnier was able to testify to
VWhitfield s history of abuse and neglect. (PC-R 165-
66). On cross-exam nation, Regnier also opined that
Whitfield still fails to cooperate with counsel and
obtains advice from his own sources, although his
deneanor has changed. *** (PC-R 171-72).

Regni er agreed that he prepared for the penalty
phase during the guilt phase of the trial and recalls
requesting a neur opsychol ogi cal eval uation to
determine if Whitfield had any deficits. (PC-R 147-
48). Dr. Negroski perfornmed the evaluation at the end
of the guilt phase and indicated a need to review
Regnier’s notes and that further tests, such as a CT
or PET scan were necessary to make a diagnosis. (PC-R
149-50; 152). On cross-exam nation, Regnier agreed
that Negroski’s evaluation found no indication of
brain injury. (PC-R 154-56). Regnier agreed that the
CT scan woul d have been “unbi ased” evi dence but added
that the test may not have reveal ed anything. (PC-R
151; 154). Wth additional tinme, Regnier believes
nore tests, such as neuropsychol ogi cal eval uati ons and

4% [footnote 17 in trial court’s order] According to
Regnier, Wiitfield is now grateful, soft-spoken, cooperative,
and asks intelligent questions after educating himself. (PCR
172) .
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brain i magi ng woul d have been possible. (PC-R 154).

Deborah Mash, Ph.D.

Deborah Mash (“Mash”) testified that she is a
prof essor of neurology and nolecular and cellular
pharmacol ogy at the University of Mam School of
Medi ci ne, and that her work is funded by grants. (PC-
R 188-190). In this position, Mash no | onger teaches,
and her primary duties involve conducting research on
al cohol and drug abuse, especially crack cocaine.
(PC-R 189). Mash descri bes herself as a “cocaine-
ologist” and a “nationally recognized expert” in her
field. (PC-R 189-90; 196). Mash further has an
endowrent from the University of Mam to conduct
brain studi es, and she esti mtes havi ng published over
a hundred articles on cocaine and its effect on the
brain. (PC-R 195). The Court determ ned that Mash is
an expert wtness in the areas of neur ol ogy,
phar macol ogy, and toxicology. (PC-R 197).

As a neuropharnmacol ogist, Mash exam nes the
effects of drugs on the brain and behavior and
perforns “retrospective psychol ogical autopsies” by
exam ning postnortem brains of those with chronic
hi stories of cocaine abuse, along with performng
assays, and interviewi ng those with know edge of the
deceased i ndividual. (PC-R 190-92). Mash’s specialty
is cocaine excited delirium syndrone, and she works
with |aw enforcenent officers in understanding this
condition. (PC-R 192-94).

In 1990, Dr. Mash’s | aboratory discovered coca
ethylene, which is forned by the |liver, when a person
drinks alcohol and uses cocaine at the same tine.
(PC-R 194). Mash opined that crack cocaine is the
“nmost addicting substance on the planet” and that it
is one of the *“npst neurotoxic substances” as well.
(PC-R 198-99). She explained that crack cocai ne, when
first used, gives such a pleasurable and intense
experience, that once used, persons al ways want “nore”
and they chase the “nmenory of the drug high.” (PC-R
198-99). After chronic use, however, Mash testified
that a person beconmes paranoid and their body is on
“automatic overdrive” with a stinmulated heart, raised
bl ood pressure, and a disconnected frontal |obe (or a
linmbic state), with no working nenmory or ability to
determ ne the consequences of an action. (PC-R 199-
201). Chronic cocai ne exposure has been shown to
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change a person’s brain or “renmpdel” it, and whether
t he changes are pernmanent depends upon the chronicity
and severity of use. (PC-R 201-02).

Once a person stops using crack cocaine after
years of wuse, Mash opined that the neurochem cal
effects on the brain may persist for at | east a year.
(PC-R 202). Mash has al so perfor med
neur opsychol ogical testing on patients who are no
| onger using crack cocaine to determ ne whet her any
cognitive deficits exist and how the frontal |obe has
been affected, and she has typically found that
executive function is decreased in the frontal | obe,
and that serotonin levels are down. (PC-R 203-04).
Cocai ne acts on the serotonin transmtter, in a manner
simlar to Prozac or Paxil, and Mash has discovered
that those who suffer from depression are highly
representative of those addicted to crack cocaine.
(PC-R 204-05).

When begi nning treatnment to gi ve up crack cocai ne,
Mash opined that during the first nonth of treatnent,
these individuals cannot pay attention or engage
cognitively because of the crack cocaine’s inpact on
t he frontal | obe. (PC-R 205-06). She further set
forth a 90-day period for obtaining a “red chip” to
transition from one l|level of toxicity to another.
(PC-R 206-07). In her opinion, one cannot assign a
medi cal di agnosis within the first nonth or two nonths
of sobriety, because one has to |l et the effects of the
cocai ne wear off enough so that the brain chem stry
normal i zes, and one can evaluate for other disorders.
(PC-R 207-09).

Mash further testified that drugs may be nmeasured
in the blood, urine, or hair of individuals, and that
crack cocaine also |eaves “markers” show ng exposure
to cocaine. (PC-R 210). Markers of cocai ne exposure
are present in blood and are the best neasurenent,
al though they are not as stable. (PC-R 211-12).
Markers in urine are nore stable. (PC-R 211-12).
Wth hair sanples, one can estimate exposures to
different drugs for the past thirty days. (PC-R 211-
12).

Mash reviewed i nformati on pertaining to Whitfield
in preparation for the evidentiary hearing, and
concluded that he is a “very severe crack cocaine
addi ct” and whil e sought treatnment and was eval uat ed,
he did not receive chronic help sufficient for his
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di sorder. (PC-R 215-16). Further, Mash intervi ewed
Whitfield and | earned that he began abusing drugs at
age 15, and started abusi ng cocai ne when he was 17 and
continued to do so until the date of his crime in
1995. (PC-R 216). Due to Wiitfield s prolonged
exposure to crack cocaine and sever cocai ne
dependency, she opined that he sustained “serious
brain danage” in the form of neurological damage to
his brain. (PC-R 216-18).

In Mash’s opinion, Witfield was not able to
assi st his attorneys in preparing for trial because he
was neurotoxic and had di m nished capacity, although
he was conpetent. (PC-R 218). She further opined
t hat he would have been nmore likely to aid in his
def ense had nore ti me passed between arrest and trial,
and that he likely would not have even begun to feel
normal for many nonths and could not make strategic
deci si ons about speedy trial. (PC-R 218-20).

When Regnier testified at the 1995 trial, Mash
believes he attenpted to establish a voluntary
i ntoxi cati on defense but could not w thout evidence or
knowl edge of cocai ne toxicology, and she believes it
is essential for psychol ogists and toxicologists to
wor k together on such issues to |link toxicant exposure
and behavior. (PC-R 220-23). Further, upon revi ew of
the docunents in  MVhitfield s case, i ncl udi ng
information fromw tnesses who descri bed his behavi or,
she opines that Witfield was suffering cocaine
paranoia during the time of the crime and that he
suffered from a persistent state of crack cocaine-
i nduced paranoia. (PC-R 223-24). According to Mash,
when a person suffers from cocaine paranoia, the
person | oses higher cognitive ability, which explains
why nuch crim nal behavior is associated with crack
cocai ne addiction. (PC-R 224-25). 1In Mash’s opinion,
Dr. Regnier did not have sufficient information,
i ncl udi ng t oxi col ogy i nformation, to profile
Whitfield s | evel of cocai ne dependence and his ot her
psychol ogi cal problenms. (PC-R 225-26).

Mash testified that it would have been hel pful to
obtain blood, urine, and hair sanples from Witfield
on June 21, 1995, and that any opinion that one could
not obtain any toxicology reports after two days from
urine or hair is wong, although it is true regarding
a bl ood sanple. (PC-R 225-27). On cross-exani nati on,
Mash expl ai ned that a urine sanple taken on June 21st
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woul d have shown whether an individual had used
cocaine in the days imediately prior to the date of
the sanple, although the cocaine begins to clear from
the urine after 3-5 days. (PC-R 228-29). On re-
di rect exani nation, Mash expl ai ned that a urine sanple
taken within days after wusing cocaine wll show
“footprints” of cocaine and may show “sone indication
of the level of use,” although it is not an absol ute
measure. (PC-R 235). Mash agreed that having a bl ood
sanple taken from Whitfield on June 19th would have
been optimal and is the *“ultimte” measure. (PC-R
230; 235). In the absence of a blood sanple though,
she explained that urine or hair sanples would have
been useful. (PC-R 230; 236-37).

In Mash’s experience, when soneone, who IS
severely addicted to cocaine stops using the drug
“cold,” the person is “hyper-agitated,” “can’t sit
still,” “walk[s] around a lot,” is “very disruptive,”
“want[s] to sleep,” and cannot derive pleasure from
anything in their environnent. (PC-R 230-31). Mash
further opined that the neurological evaluation of
Whitfield was deficient w thout any CAT scans or an
MRl to determ ne any brain damage. (PC-R 231).

Mash did not admi nister tests to Whitfield and is
not licensed in Florida, nor does she hold board
certifications in Florida. (PC-R 232). In form ng
her opinion, Mash relied upon information provided by
Whitfield, and she reviewed Dr. Fisher’s deposition,
al ong with nmedi cal records, witness statenents, police
reports, and trial transcripts. (PC-R 232-33). Upon
review of nedical records, Mash found records
indicating that in 1990, Whitfield suffered visua
hal l uci nati ons, a symptom of chronicity and chest
pai ns, a symptom of crack cocaine use. (PC-R 234).

Dr. Brad Fisher
Dr. Brad Fisher testified that he is a clinical
forensic psychol ogi st engaged in private practice in
North Carolina,™ but that he has experience in
assessing clinical issues in capital cases in Florida;

1 [footnote 18 in trial <court’s order] For details
concerning Dr. Fisher’s education and experience, see PC-R 238-
45. Def ense counsel tendered Dr. Fisher as an expert in
clinical forensic psychology. (PC-R 245).
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therefore, he is generally famliar with Florida' s
capital sentencing law, including aggravating and
mtigating factors. (PC-R 245-46). During his
career, Fisher has testified in Florida courts
concerning capital cases every year since 1978 and
estimtes that he may have testified in approximtely
100 such cases during that time span. (PC-R 246-47).
His work included a m x of postconviction, guilt, and
penal ty phase preparation. 16*

I n preparing for the guilt phase of trial, Fisher
has been involved in cases with affirmative defenses
of self-defense, voluntary intoxication, ment al
illness, retardation, and insanity. (PC-R 248).
Attorneys have further asked him to render forensic
opinions regarding matters such as voluntary

i ntoxication and aggravators and mtigators. (PC-R

249-54). Fisher testified that voluntary intoxication
is related to the anount of substance abuse that

occurs at a particular time and chronicity. (PC-R

254). In reaching an opinion on voluntary
i ntoxication, he relies upon the history (nature and
extent of drug or alcohol abuse problem?'* and
toxicology information relating to the particular

event, and he my consult others such as a

t oxi col ogi st. (PC-R 256-57). In his experience, it
may take six nmonths or longer to obtain this
i nformation, depending on other issues involved in the
case such as nental illness, drug use or nental
retardation. (PC-R 258-61).

Fisher has studied individuals wth cocaine
psychosis. (PC-R 261). He testified that when asked
to evaluate a jailed individual with cocaine
psychosis and a nental illness, the clinician nust be

cautious in treating and making a diagnosis for a

period of tinme after the individual stops using drugs

al so

6 [footnote 19 in trial court’s order] Defense co
tendered Fisher as a clinical forensic psychol ogi st w

expertise in death penalty litigation. (PC-R 247-48).

t he

256) .

* [footnote 20 in trial court’s order] Fisher relies

unsel
th an

upon

followng sources for the history: famly nmenbers,
counselors, prior nmedical records, hospital records,
hi story, school history, and statenents by t he defendant.

20

j ob
(PC-R



and al cohol . (PC-R 261-64). Because the body
chem stry changes during the detoxification period, it
is optiml to defer a diagnosis or to qualify it,
al though at tines a clinician does not have that
[ uxury. (PC-R 263-65).

Upon Fisher’s review of Witfield s court,

medi cal, and police records, consultations with Dr
Mash and Dr. Regnier, and following a nmeeting with
VWitfield, Fisher opined that Whitfield has a serious
cocai ne abuse problem and posttraumatic stress
di sorder (PTSD) with paranoid personality.®* (PC-R
266-69; 273). In testifying about his opinion of
PTSD, Fisher described it as occurring when one
experiences a trauma “outside the realm of normal
human experience”!®* and the individual experiences
flashbacks, irritability, hyperactivity, and hyper
vi gi | ance, i ncl udi ng paranoi a. (PC-R 270-72).
According to Fisher, PTSD is a recogni zed disorder in
the DSM IV TR (PC-R 272-73).

After review ng Regnier’s testinony at Whitfield' s

trial, Fisher testified that Regnier did not have
enough data to make a conclusion, although Regnier
testified that in his opinion Whitfield suffered from
paranoi a and had PTSD. (PC-R 273-75). Fisher further
opi ned that these two conditions were critical to
Whitfield s behavior on the day of the crine. (PC-R
275). Fi sher recounted that VWhitfield informed him

t hat

hi s drinking and drug abuse began at age 15 and

continued as evidenced by his hospital and recovery
center visits and the Baker Act conmmtnent. (PC-R
276). Fisher opined that Whitfield s PTSD is evident
from his experience of being shot nultiple tines, and
possi bly his recollection of his father pointing a gun

18%

[footnote 21 in trial <court’s order] On cross-

exam nation, Fisher admtted that he relied upon Witfield s
self-reporting in reaching his opinion, although Regnier’s

reports

indicated Whitfield s various stories concerning the

amount of drugs taken at the time of the crime. (PC-R 303-04).

Fi sher

testified that other w tnesses corroborated Whitfield' s

statenments. (PC-R 304).

19%

[footnote 22 in trial court’s order] Fisher further

explained this phrase to include events that were traumatic,
unexpected, and horrific. (PC-R 271).
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at hi s nother. (PC-R 276-77). Fisher also relied
upon LaRue’s description of VWhitfield on the date of
the crime and Whitfield s statement to opine that
Whitfield had been taking drugs on that day and that
he did not formthe requisite intent to conmt first-
degree nmurder. (PC-R 277-78; 298). Further, Fisher
opined that Witfield was wunder the influence of
extreme mental or enotional disturbance at the tine of
the offense. (PC-R 298).

According to Fisher, he based his opinion on three
matters not utilized by the defense at the tine of the
trial: (1) Dr. Mash's findings; (2) Additional
information regarding Wiitfield s history of drug
abuse, chronicity and paranoia; and (3) Passage of
time, which allowed Whitfield s body chem stry and
t hi nking to change. (PC-R 280-81; 312). However, on
cross-exam nation, Fisher agreed that npbst of this
information was now new, but nerely consisted of
additional information Regnier already possessed.
(PC-R 299).

Fisher further opined that from the date of
Whitfield s arrest until the start of trial, Wiitfield
was not able to assist in trial preparation or
strategy because of hi s par anoi a and t he
detoxification process, which Fisher described as
“stumb[ling] back to reality.” (PC-R 281-82; 309-10).
He further opined that the defense did not have enough
time to prepare because of Wiitfield s PTSD and the
effects of the drugs. (PC-R 283-84).

On cross-exam nation, however, Fisher testified
that while Whitfield “could” cooperate and provide
information up to and during trial, a clinician had to
be cautious because of his paranocia and time
transition. (PC-R 305-07). Fisher further testified
on cross-examnation that he was famliar wth
Regnier’s reporting that Witfield s trial strategy
was to nmke his attorneys |ook bad to allow an
appeal abl e i ssue if convicted. (PC-R 305-06). On re-
direct examnation, Fisher testified that during
trial, Whitfield attenpted to renmpve his attorneys
from his case, but the court refused his request.
(PC-R 308-09).

Fisher testified that after reviewing Dr.
Negroski’s report and billing statement, he is of the
opinion that a CT scan and other testing should have
been perfornmed to determ ne whether brain danage
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occurred following an earlier head trauma suffered by
Whitfield. (PC-R 284-86; 311). Further, Fisher
opi ned that Negroski’s findings that Vhitfield
experienced auditory hallucinations and passing out
after cocaine use would have been useful during the
guilt phase, and were only noted just prior to the end
of trial. (PC-R 285-87). On cross-exam nati on,
Fisher agreed that no nedical tests have been
perforned to date that reveal the existence of brain
damage. (PC-R 304-05).

Concerning the penalty phase, Fisher recalls that
Regnier testified about the following mtigating
factors: PTSD, paranoia, history of a dysfunctiona
famly |life, inpoverished famly, and voluntary
i ntoxication, although in Fisher’s opinion, Regnier
was unabl e to render a concl usive opinion. (PC-R 288-
89; 297-98). In addition, due to the conplexity of
t he i ssues involved, Fisher believes that the defense
did not have enough tine to prepare for the penalty
phase. (PC-R 289-90).

During Fisher’s investigation and preparation, he
| earned of information not wutilized by Regnier,
including nmore detailed information about he
nei ghbor hood i n Newtown through Fred Atkins and about
the “weed and seed” program and of risk factors
associated with the area, such as drugs and vi ol ence.
(PC-R 292-95).

Freddy Lewi s Stanl ey Atkins
Freddy Atkins (“Atkins”) has been a Florida
resident his entire |life and has primarily lived in

Newt own, in Sarasota, Florida. (PC-R 316-17).
Newt own is predom nately an Afri can- Aneri can
communi ty. (PC-R 317). At ki ns served as Sarasota

City Comm ssioner for the Newtown District from 1985
to 1995, and he was re-elected to this position in
2003. (PC-R 318-19).

Prior to his political service, Atkins worked at
a satellite office in Newwown for Storefront, Inc., a
substance abuse and fam |y counseling program (PC-R
319). As part of his duties in 1985, Atkins worked as
a counselor and outreach worker with Witfield s
famly after the <court ordered the famly to
participate inthe famly |life intervention programin
approxi mately 1983 or 1984. (PC-R 319-22; 344). The
famly never “graduated” from the program but after
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Atkins assumed his political office, they were no
| onger involved in the program (PC-R 336-37).

When At ki ns took over the Whitfield fam |y’ s case,
he identified several issues in VWiitfield s famly
i ncludi ng problens the children had with delinquency,
tardi ness, truancy, absenteeism and poor class
performance. (PC-R 322; 334). Atkins further noted
that Whitfield s nother?* was frequently absent, was
a binge drinker, and failed to manager her governnent
assi stance, the household, and pay bills. (PC-R 322-
23). \When out of noney, Atkins believes Whitfield s
not her prostituted herself. (PC-R 343-44).

In his opinion, the biggest obstacle facing
Wiitfield s famly was the nother and her al coholism
(PC-R 333-34). He further opined “this is the nost
dysfunctional famly |’ve ever seen in ny entire
experience in this process.” (PC-R 334). At ki ns
recalled having to personally |look for Whitfield s
not her and finding her at “shot houses” or suffering
from a nedical conplication due to her drinking and
epi l epsy. (PC-R 335-36). He even recalls finding her
in one of the ditches al ong Leonard Reid Avenue. (PC-
R 335). While Atkins counseled Wiitfield s nother to
seek treatnent, to his know edge, she never did. (PC-
R 336).

Atkins recalled that when he first nmet the
VWhitfield famly in approximtely 1985, they had
rented an apartnment on Leonard Reid Avenue. (PC-R
324). He agreed that crack cocai ne becane a probl em
in Sarasota in approximately 1984 or 1985, and that it
was sold in this area during that time. (PC-R 324-
326). Often, this area of town served as a refuse
dunp during that tinme. (PC-R 324-327). In describing
the rental apartnment, Atkins recalled that it was a
duplex, with two bedroons, a small kitchen, a small
bat hroom and a very small living room (PC-R 328).
VWitfield s famly had at |east five menbers living in
this apartnment, and it was in disrepair, and often
times, famlies in this area, who could not pay their
rent were thrown out. (PC-R 328-32). Atkins further
testified that certain areas near the famly’'s

20 [footnote 23 in trial court’s order] Wiitfield s nother
is identified by several names in the various transcripts,
including “Ms. Leola,” Ms. Leola Garner,” and “Ms. Leola Rich.”
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apartment were not a safe environment for children.
(PC-R 330-333).

In 1986 or 1987, after Atkins became a City
Conmmi ssioner, Wiitfield told himhe needed “sonmewhere
to stay” and noved in with Atkins’ famly for
approximtely five to six nonths. (PC-R 338-39).
VWile living wwth the Atkins, Whitfield began bringing
friends over when M. Atkins was not home, which |ed
to problems, and Witfield was told to either stop
bringing friends over or |eave. (PC-R 339-40).
Whitfield nmoved out within a few days. (PC-R 340).
After this time, Wiitfield s contact with Atkins was
sporadic. (PC-R 341).

In 1995, Atkins still lived in Sarasota, and
| earned of Whitfield s case through a tel ephone call
from his wife advising him of a newspaper article.
(PC-R 341). Because of his involvenment wth
Wiitfield s famly, Atkins expected Wiitfield s
attorneys to contact him and dreaded receiving a
subpoena, but he never heard from Whitfield s trial
att orneys. (PC-R 342; 344). On cross-exam nation,
Atkins agreed that in 1995 he did not contact
Wiitfield s famly, his attorneys, or Wiitfield. (PC
R 345-46). He further explained that he did not
believe he had a duty to contact thembut regrets not
becom ng i nvol ved. (PC-R 347-48). At ki ns was not
surprised to learn that Whitfield s nother appeared at
his trial drunk because whenever there was a crisis,
she responded by “getting drunk.” (PC-R 346-47).

Di nah G les

Dinah G les?* testified that she is Witfield' s
younger sister. (PC-R 348-49). Their nother had
three boys and three girls, but not all of the
children had the sane father. (PC-R 350-51). A
grandnother raised Wiitfield and Gles in St.
Augustine, and their nmother was not a constant
presence, although their nother took them when they
were 10 or 11 to Sarasota to |ive for short periods of
time. (PC-R 350-53). While living or visiting their
nother in Sarasota, Gles recalls that her nother
woul d becone involved in fistfights with her drunken

2 Tfootnote 24 of trial court’s order] Her famly refers
to her by the name “Mchelle.”
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boyfriend, ?>* who would then chase her and beat her.
(PC-R 352-52). Even when G les and Witfield would
visit on the weekends with their nother, she would
beconme i nvol ved in argunents with her boyfriend, which
led to violence. (PC-R 353).

Gles and Whitfield visited with their father on
weekends, while they were living wth their
grandnot her. (PC-R 354-55). At tines, their father
woul d get angry with Whitfield and threaten to “knock”
him out, and one tinme told Witfield “1'Il take ny
pistol and I’1l blow your brains out.” (PC-R 354).
When incidents like this occurred, Witfield becane
sad and wanted to go hone. (PC-R 355).

Wiile living with their grandnmother, Gles
testified that the children went to school regularly,
had enough to eat, and had appropriate cl ean cl ot hing.
(PC-R 355-56). When their grandnother died, however,
Gles recalls that their lives changed, and they did
not receive the “love and attention that we used to

get.” (PC-R 356). Their nother was involved with her
boyfriends, and the kids were sent to Ilive at
approximately five different places in either

Sarasota, Jacksonville, or St. Augustine. (PC-R 356-
59). The changes resulted i n changi ng school s and not
attendi ng school regularly. (PC-R 357).

When they becane teenagers, the children were
brought back to Sarasota to live with their nother.
(PC-R 359). Gles testified that the famly was
involved with M. Atkins’ programduring this tinme on
a reqgular basis because of her nother’s alcohol
problem (PC-R 360). She recalls that Whitfield did
not attend school as much as she did, and that the
children did not always have clean clothes to wear,
which led them to m ss school. (PC-R 361). She
recalls that while in Sarasota, they did not live in
ni ce places. (PC-R 362-65).

Prior to 1995, Gles testified that she was aware
that Whitfield was using drugs because he had changed.
(PC-R 367). He would | eave for a few days, return
dirty and “smelling” with “glossy” eyes, which was
unusual because he had al ways been neat and clean.
(PC-R 367-68). Gles never actually observed

22 [footnote 25 of trial court’s order] Whitfield s nother
later married this man. (PC-R 353).
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VWhitfield using drugs and admtted that she had never
been around people on drugs, but testified that his
whol e personality had changed and that he was not
wor ki ng very nuch. (PC-R 367-70).

Gles testified that she contacted Wiitfield s
attorneys a few tinmes before his trial, but she does
not recall whether she discussed any defense theories

or other information with them (PC-R 365-67).
Further, G | es does not recall whether she ever spoke
with an investigator in 1995. (PC-R 367). Gles

attended her brother’s trial, and while she believes
Charles WIllianms told her that she would testify, she
was never called. (PC-R 370-73). G les could not
recall whether she spoke to Dr. Regnier or an
investigator prior to trial or whether she spoke to
anyone else other than Whitfield s postconviction
counsel about her famly life. (PC-R 373-76).

W I liam Peterson

WIlliam Peterson, a general contractor in
Sarasota, testified that Whitfield performed work for
his roofing business in 1994 and 1995. (PC-R 376-77).
In his opinion, Witfield was a good worker, who was
al ways on tinme, did not m ss work without expl anati on,
and he was very pleased with his work. (PC-R 377-78).
He learned of Whitfield s case after he failed to
appear for work, and then by readi ng about the case in
t he newspaper. (PC-R 378).

Evel yn Ford
Evelyn Ford first met the Whitfields in 1983 and
lived in an apartnment next door to the Witfield
famly in Maple Manor.?¥* (PC-R 380-81). Whitfield' s
mot her babysat her child, and at tinmes when Ford
visited their apartnent, she noticed that Whitfield

would return and | ooked like he had been out all
ni ght . (PC-R 381). At tinmes, Witfield s nother
could not baby sit her child because she had been
drinking too nuch. (PC-R 383). She believes

Whitfield was “high” once because he was involved in
an argunent with his nother and kicked a w ndow out,
and on anot her occasion, he was mad at his stepfather

2% [footnote 26 in trial court’s order] The apartnment
conplex is now names Kings Way. (PC-R 381).
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and busted his Ilip. (PC-R 382). Ford al so picked
Whitfield up one tinme in an area known for drug sales,
and she believes he may have been “high” because he
was real tal kative. (PC-R 382-83).

Peggy LaRue

Peggy LaRue testified that her sister, Stella
Pierre, used to date Witfield. (PC-R 384). LaRue
testified that on the nmorning of the crime, Whitfield
knocked on her door at approximately 7:00 a.m (PC-R
386). He was agitated, tal kative, and hyper, and had
“big” and “glossy” eyes. (PC-R 385-86). He was
acting differently, and she believed he was high
because she had seen himlike that before. (PC-R 385-
87) . After letting Wiitfield in her house, he told

her “1I killed her, 1 killed her.” (PC-R 386). At
first she did not believe him but Whitfield told her
to listen for the police. (PC-R 387). Prior to

trial, LaRue never spoke to Dr. Regnier, and cannot
recall whether she spoke to the defense attorneys or
their investigator. (PC-R 387-88).

Harriet MIler

Harriet MIller testified that Whitfieldis her ex-
husband. * (PC-R 389). MIller dated Whitfield for
approximately one year before they married. (PC-R
389). During that tine, MI|Iler described himas “real
good” and explained that he provided for MIller and
three of her children, and helped with the children.
(PC-R 389-90). After they married, Mller testified
that things changed, and Witfield would have npod
changes and then went on binges for about three days.
(PC-R 390). When he would return, he was dirty,
hyper, had big eyes, and his speech was husky. (PC-R
392). Ml ler never observed Whitfield using drugs but
di scovered drug paraphernalia used for crack cocai ne.
(PC-R 391). Further, Whitfield victimzed MIIler and
was convicted of a crinme for his actions, although she

24 [footnote 27 of trial court’s order] Dr. Regnier noted
in his Forensic Eval uation dated October 11, 1995 that Whitfield
and MIller married in 1984.
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testified she holds no aninpbsity toward him2* (PC-R
390-91). According to MIler, the defense attorneys
did not contact her prior to the 1995 trial, and the
State did not contact her to give a deposition. (PC-R
392-93).

Leola Rich

Leola Rich testified that Wiitfield is her son.
(PC-R 394). When Whitfield was born, Rich was not
married to his father, Ernest Whitfield Sr, but she
was living with him (PC-R 394-95). Rich testified
that Whitfield s father was abusive to her while she
was pregnant with their son. (PC-R 395). According
to Rich the abuse consisted of beating her with his
fists and a board. (PC-R 395). \While pregnant with
Whitfield, Rich fell while being chased by Whitfield' s
f at her. (PC-R 395). As a result of the fall, Rich
was hospitalized for a few days. (PC-R 395).

Rich testified that while Whitfield was grow ng
up, they lived with her nother, Leila Mae El bert, and
she cared for the children. (PC-R 396-97). She had
two additional children by Whitfield s father over the
next three years, and during this time, Witfield s
father continued to beat her. (PC-R 396). Later,
Rich nmoved out and married Phillip Garner, who al so
abused her. (PC-R 397). Rich recalls that her
children wi tnessed sone of the abuse, and that she
would warn themto run from him and at sonme point,
the children went back to live with their grandnother.
(PC-R 397-98). In March 1980, their grandnother died,
and Whitfield first lived with a famly nenber in
Jacksonvil | e. (PC-R 399). After M. Garner died,
Ri ch brought the children to Sarasota, and they |ived
in a two-bedroom apartnent. (PC-R 399-400). Lat er

25 [footnote 28 of trial court’s order] Witfield was
convicted of aggravated battery upon Harriet Wllians in 1991.
A certified copy of this conviction was admtted during the
penalty phase as State’s Exhibit 36. (See R 1553-55). Duri ng
the penalty phase, the investigating officer testified that
VWhitfield gained entry into WIllianms’ house by knocking on the
wi ndow in the mddle of the night and telling her he needed to
talk with her because he was suicidal. Once inside and after
speaking with her, Whitfield grabbed her and began to choke her
and threatened her not to report the crime. (R 1553-54).
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she lived with a man naned GOssi and is now narried to
Johnny Rich. (PC-R 403-04).

Rich testified that M. Atkins was one of their
counselors for their famly problenms involving her
children. (PC-R 400). Rich explained that she began
to drink after she | ost her nother and husband because
she was too busy raising her kids. (PC-R 401). She
believes the famly was involved in counseling for
about a year. (PC-R 401).

Rich described Wiitfield as never fighting in
school, although she received sonme letters from
teachers about his “child mnd.” (PC-R 402). She
also recalls that Witfield had to attend speech
t herapy and that he tal ks slow because of his speech
problems. (PC-R 402-03). Before his arrest in 1995,
Whitfield was shot. (PC-R 409). According to Rich,
after the shooting, he acted different and was scar ed.
She noticed, however, that he inproved after the
shooter was arrested. (PC-R 409).

In 1995, Whitfield |lived either with Rich and her
husband or with his girlfriend. (PC-R 404). Ri ch
called the police to report that Wiitfield had stol en
from her to purchase drugs. (PC-R 404-05). Ri ch
testified that Wi tfield becane involved in drugs
through Phillip Garner’s children. (PC-R 404-05).
Rich worried about her son because he would not cone
home for a few days, and when he would return he would
act differently. (PC-R 406). On the norning of the
crime, Witfield cane home and appeared nervous,
al though it did not appear to Rich that Witfield was
on drugs “because he told [her] he had did [sic]
sonet hing he was sorry for doing.” (PC-R 410-11).

At the time of the trial, Rich was married to her
current husband. (PC-R 404). She testified that she
di d not appear at Whitfield s trial while intoxicated,
and that she drinks sonmetimes but not as nuch as
bef ore because of nedications she is taking. (PC-R
407) . When she appeared at the trial, she did not
expect to be testifying, and recalls speaking wth
Wl liams and Syprett, but not an investigator or Dr.
Regnier. (PC-R 408).

Charlie Ann Syprett
Charlie Ann Syprett (“Syprett”) was known as
Charlie Ann Scott when she represented Wiitfield.
(PC-R 415-16). In 1995, she began working for the
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Twel fth Circuit Public Defender’s O fice, and spent
approxi mately one year in the m sdeneanor division and
t hen about seven years in the felony division, during
whi ch she served in the capital division during her
final year and a hal f. 26 (PC-R 416, 418). VWi | e
serving in the capital division, Syprett served as
second chair, and had received requisite training in
the Life Over Death sem nar, al ong with other courses.
(PC-R 417). Syprett then left to work for a civil
firm and then opened her own firm and mainly
practiced crimnal defense |aw. (PC-R 417). VWi | e
practici ng I aw, Syprett esti mat es handl i ng
approxi mately 30-50 trials. (PC-R 417).

Syprett worked with WIllians at the Public
Defender’s Office, and they |ater becane | aw partners
for approximately three years. (PC-R 418). Wile | aw
partners, they tried cases together, and were on the
general court appointed list, along with the capita
list that contained very few attorneys. (PC-R 418-
19). In June 1995, the court appointed Wllianms to
represent Whitfield, although Syprett also worked on
t he case. (PC-R 420).

Upon review of billing records and a transcri pt,
Syprett determ ned that once WIIlians was appoi nted,
she immedi ately met Whitfield at the jail to interview
hi m and have him sign rel eases. (PC-R 421; 435-38).
The attorneys also sought court appointnment of a
psychol ogi st?™* and an investigator. 2% (PC-R 421).
During her initial meeting with Whitfield, Syprett

26* [footnote 29 of trial court’s order] After graduating
fromlaw school in Syracuse University, Syprett worked for the
Depart nent of Labor; then passed the Virginia Bar and wor ked f or
a famly law firm then she was admtted to the Florida Bar.
(PC-R 416).

2% [footnote 30 of trial court’s order] Syprett testified
on cross-exam nation that Dr. Lawence was appointed to
determne VWhitfield s conpetency and to explore the insanity
defense. (PC-R 438-39).

28 [footnote 31 of trial court’s order] While a court order
appoi nted the defense investigator on August 3, 1995, Syprett
testified that the investigator may have been working on the
case before entry of the order. (PC-R 446).
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believes she learned of his possible voluntary
i ntoxi cation defense and the issue of a blood sanple
to determne intensity or anount of drugs or al cohol
in his system (PC-R 421-22). On cross-exam nation,
Syprett testified that she had used toxicologists
whil e practicing as a crimnal defense attorney. (PC
R 464- 466) .

On the date she first met Whitfield, Syprett made
nmultiple tel ephone calls?* to |labs, and she recalls
speaking with a toxicologist at Smth Klein, to see if
a blood sanple from Wiitfield would reveal this
i nformation. (PC-R 422-23; 439-445). She recalls
being told that the blood sanple would reveal the
presence of alcohol or cocaine but not the intensity
because it would be too late to determne this
i nformation. (PC-R 422). Further, Syprett recalls
searching for a toxicol ogist outside of the Sarasota
area and believes she may have called an office in
either Mam or Ft. Lauderdale and that she received
the sanme response that the information would not be
ascertai nabl e or obtainable. 3% (PC-R 422-23; 440;
443) . The defense did not send any of Whitfield s
records or any blood sanples to these individuals and
pl anned to present evidence of Witfield s voluntary
i ntoxication through other w tnesses. (PC-R 444-45;
466-67) .

The court appointed M. Steele, a private
investigator, to assist the defense, and Syprett
testified t hat hi s responsibilities i ncl uded,
phot ographing the <crime scene, interviewing and

29*  [footnote 32 of trial <court’s order] On cross-
exam nation, Syprett admtted that her billing statenents
indicate that only one telephone call was placed. She
expl ai ned, however, that on billing statenments, she could only
bill in six mnute increnents, so she would not have listed, in
detail, each phone call she nmade on that date. Syprett further
testified she had a working relationship with someone at Smth
Kline; therefore, her conversation was no doubt |onger than
conversations with others working at different | abs. (PC-R 439-
442).

30 [footnote 33 of trial court’s order] Syprett testified
that this toxicol ogi st had an unusual | ast nane that starts with
a “P’” and that he advertises in the bare news. (PC-R 440).
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| ocating witnesses, and obtaining pertinent medica
and school records. (PC-R 423-24). Upon obt ai ni ng
this information, the attorneys shared it wth
Regnier. (PC-R 424). According to Syprett, Regnier
had a unique and large role in the case, not only in
presenting mtigation factors, but al so because he was
the only one who could speak with Whitfield and calm
hi m down. (PC-R 424-25).

The defense chose Regnier as their main w tness at
trial and the penalty phase to present testinony
concerning Whitfield s background and nedi cal history,
due to his ability to articulate in a firm and
convi nci ng nanner. (PC-R 425-427). VWil e Syprett
conceded that Whitfield s famly was well-intentioned,
the defense made a judgnent call that the famly
menbers should not testify because they were not good
hi storians, were inarticulate, and the defense had
concerns regardi ng howthey would testify under cross-
exam nation. (PC-R 426).

In spite of Whitfield s lack of cooperation,
Syprett opined that the defense “did everything we
could” in representing him and she testified they
were “definitely prepared” for the guilt phase and “as
prepared as we could be on the penalty phase.” (PC-R
427; 454-55). She recounted that Whitfield failed to
communi cate information to the defense, failed to
listen to them and even engaged in activities such as
letter witing and an interview with the tel evision
stations against their advice. (PC-R 427). She
further recounted that Whitfield wote a letter to the
j udge demanding a speedy trial, and that the defense
attorneys did not agree with his decision for a speedy
trial and made their view known on the record.3* (PC-
R 428-29; 453).

Syprett detailed that multiple nmeetings were hel d
with Whitfield on the speedy trial issue, and how t hey
explained to him their desire to save his life and

3* [footnote 34 of trial court’s order] On cross-
exam nation, Syprett could not recall the state of the |aw on
speedy trial and waivers of speedy trial, but she testified she
woul d have known the |law at the tinme of the trial. (PC-R 451-
452) .
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that nore ti me3?* was needed to prepare especially for
t he penalty phase. (PC-R 429; 447-50; 453). Despite
their recommendati ons, and the presence of Dr. Regnier
conmuni cating this information to Whitfield, he still

insisted on his right to a speedy trial, and the
defense filed a demand for speedy trial. (PC-R 429-
31; 454).

Concerning Whitfield s conpetency to nake
deci sions, such as whether to demand a speedy trial,
Syprett testified that the defense relied upon the
opinions of Dr. Regnier and Dr. Lawence that
Whitfield was conpetent. (PC-R 429-31). Prior to
trial, the defense al so sought a continuance, but the
trial judge determ ned that Whitfield had the right to
a speedy trial and denied the continuance. (PC-R 430;
454-461). Syprett opined that case |aw at the tine of
VWhitfield s trial provided that trial strategy rested
with the attorneys and not with a defendant. (PC-R
470) .

Syprett testified that she was shocked to see
Commi ssioner Fred Atkins at the courthouse for the
evidentiary hearing because she had nmet himin 1983
and would have taken note of his name had it been
presented to her while representing Wiitfield. (PC-R
427-28; 468). Further, she does not recall seeing
Atkins’ name listed in any of Witfield s juvenile
records, and she does not recall Regnier’s testinony
about a famly counselor. (PC-R 468-69).

VWhen Syprett left the law practice in 1997,
Wllianms retained the firms files. (PC-R 431). Once
WIliams was appointed as Circuit Judge, Syprett and
WIlliams relocated all of their files to storage, but
they have been wunable to locate their file on
Whitfield. (PC-R 431, 434). On cross-exam nation,
Syprett testified that wthout their file on
Whitfield, she relied upon the billing records, sone
transcri pt pages and written docunents, and her nmenory

32 [footnote 35 of trial court’s order] Syprett testified
on cross-examnation that while enployed at the Public
Defender’s Office, she relied upon the fetal alcohol syndrone
def ense in Danny Wortham s case. See State of Florida v. Dani el
Wort ham Manat ee County Case Number 1990 CF 001844A. She used
this case as an exanple in explaining to Whitfield that it takes
time to prepare capital cases for trial. (PC-R 453-454).
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being triggered by seeing the famly nenbers at the
courthouse to prepare for the evidentiary hearing
(PC-R 434-35).

APPLI CATI ON OF THE STRI CKLAND STANDARDS

VWhitfield' s claimse of ineffective assistance of trial

counsel must be evaluated under Strickland v. WAshi ngton, 466

U S. 668, 687 (1984). In Howell v. State, 877 So. 2d 697, 702

(Fla. 2004), this Court reiterated the two-prong test for clains
of ineffective assi stance of counsel:

The Sixth Amendnent to the United States
Constitution guarantees a defendant in a crim nal case
the right to assistance of counsel. A defendant
seeking to establish a denial of this right because of
counsel’s ineffectiveness nmust make a two-pronged
showing of deficient performance by counsel and
resulting prejudice. See Strickland v. WAshi ngton, 466
UusS 668, 687, 80 L. Ed. 2d 674, 104 S. Ct. 2052
(1984). First, a defendant nust establish conduct on
the part of counsel that is outside the broad range of
conpetent performance under prevailing professional
standards. See Rutherford v. State, 727 So. 2d 216,
219 (Fla. 1998). Second, the deficiency nmust be shown
to have so affected the fairness and reliability of
the proceedings that confidence in the outcome is
underm ned. See id. The two prongs are related, in
that “the benchmark for judging any claim of
i neffectiveness nust be whether counsel’s conduct so
underm ned the proper functioning of the adversari al
process that the trial cannot be relied on as having
produced a just result.” Id. (quoting Strickland, 466
U S at 686) (alteration in original).

Howel |l v. State, 877 So. 2d at 702.

This Court has repeatedly enphasi zed that:

I n evaluating whether an attorney’s conduct is
deficient, “there is ‘a strong presunption that
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counsel’s conduct falls within the w de range of
reasonabl e pr of essi onal assi stance,’” and t he
def endant “bears the burden of proving that counsel’s
representation was unreasonable under prevailing
pr of essi onal nornms and that the chall enged acti on was

not sound strategy.” Brown v. State, 755 So. 2d 616,
628 (Fla. 2000) (quoting Strickland, 466 U. S. at 688-
89). This Court has held that defense counsel’s

strategi c choices do not constitute deficient conduct
if alternative courses of action have been consi dered
and rejected. See Shere v. State, 742 So. 2d 215, 220
(Fla. 1999). Mor eover, “to establish prejudice [a
def endant] ‘nust show that there is a reasonable
probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been
different. A reasonable probability is a probability
sufficient to underm ne confidence in the outcone.’”
Wlilliams v. Taylor, 529 U.S. 362, 120 S. Ct. 1495

1511-12, 146 L. Ed. 2d 389 (2000) (quoting Strickl and,
466 U.S. at 694); see Rutherford, 727 So. 2d at 220. 1.

Valle v. State, 778 So. 2d 960, 965-966 (Fla.
2001)

Furt her nore, [t]here is no reason for a court deciding an
effective assistance claim. . . to address both conponents of
the inquiry if the defendant makes an insufficient showi ng on

one.’ Strickland, 466 U S. at 697, 104 S. Ct. 2052. ‘[A] court

need not determ ne whether counsel’s performance was defici ent

before exam ni ng whet her t he al | eged defi ci ency was

prejudicial.’” Eutzy v. State, 536 So. 2d 1014, 1015 (Fla.

1989).” Schwab v. State, 814 So. 2d 402, 408-409 (Fla. 2002).

STANDARD OF REVI EW

In reviewing a trial court’s order on an ineffectiveness
claim the appellate court nust defer to the trial court’s
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findi ngs on factual issues, but nust reviewthe court’s ultimte

conclusions on the deficiency and prejudice prongs de novo.

Bruno v. State, 807 So. 2d 55 (Fla. 2001).
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SUMVARY OF THE ARGUNMENT

Issue 1: At the time of trial, defense counsel made a
reasoned, strategic decision not to call the collateral
W t nesses. Al so, defense counsel promptly investigated the

feasibility of toxicology tests, and was uniformnmy advised t hat
testing would not show the intensity |evel of drug use at the
time of the crines.

| ssue I11: Defense counsel requested additional time to
prepare for trial, but the trial judge denied the defense
request, because of Whitfield s unequivocal and repeated demand
for speedy trial. Although defense counsel’s preparation was
accel erated, their representati on was not conprom sed.

| ssue Ill: The defense teaminterviewed famly nmenbers and
wi t nesses and presented evidence of Wiitfield s background, drug
use, and nmental health history through the testinmony of Dr
Regnier. Any alleged shortcom ngs are directly attributable to
VWhitfield s refusal to cooperate.

| ssue 1V: Whitfield s Simmons claimis procedurally barred.
Moreover, the jury was repeatedly inforned of the sentencing
option of “life w thout parole.”

| ssue V: Trial counsel was not ineffective in failing to
obj ect to perm ssible questions and comments by the prosecutor.

| ssue VI: Any substantive Ake claimis procedurally barred.
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Whitfield s | AC/ Ake claimis also neritless since several nental

health experts evaluated Witfield and assisted defense at

trial.
ARGUMENT
| SSUE |
THE “1 AC’/ VOLUNTARY | NTOXI CATI ON CLAI M
Ernest Whitfield s defense at trial “was based on vol untary
i ntoxication by cocaine.” Whitfield, 706 So. 2d at 2.

VWitfield now asserts that his experienced crimnal trial
attorneys were ineffective in failing to call additional
witnesses to allegedly corroborate this defense and failing to
hire an expert in the field of toxicol ogy.

VWhitfield s multiple | AC/voluntary intoxication clainms were
the subject of the nmulti-day evidentiary hearing bel ow, and the
Circuit Court entered a conprehensive, fact-specific witten
order which specifically addressed each of Whitfield s clains

and nmeticulously analyzed those clains wunder Strickland.

Fol | owi ng an evidentiary hearing, this Court has held that “the
performance and prejudi ce prongs are m xed questions of |aw and
fact subject to a de novo review standard but that the trial
court’s factual findings are to be given deference.” Porter v.

State, 788 So. 2d 917, 923 (Fla. 2001), citing Stephens v.

State, 748 So. 2d 1028, 1034 (Fla. 1999). “So long as its
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deci si ons are supported by conpetent, substanti al evidence, this
Court will not substitute its judgnment for that of the trial
court on questions of fact and, |ikewi se, on the credibility of
the witnesses and the weight to be given to the evidence by the
trial court.” |d.

In denying Wiitfield s nmultiple | AC/voluntary intoxication
claims, the Circuit Court painstakingly explained,

Claims One, Two, Three, Five, and Twel ve

Clainms one, two, and three allege ineffective
assi stance of counsel for failure to adequately
investigate and present a voluntary intoxication
defense to first-degree nurder, armed burglary, and
sexual battery with a deadly weapon. Claim five
al l eges ineffective assistance of counsel in the guilt
phase for failure to hire a defense expert in the
field of toxicology. Claimtwelve all eges ineffective
assi stance of counsel at the penalty phase of the
trial for failure to present evidence to establish
that Whitfield was under the influence of controlled
subst ances and al cohol at the time of the offense,
whi ch woul d have established several nmitigators.

Initially, the court notes that vol untary
intoxication is only a defense to specific intent
crinmes, such as first-degree nurder and arned
burglary. Claimthree alleged ineffective assistance
of counsel for failure to adequately investigate and
present a voluntary intoxication defense to sexua
battery with a deadly weapon, a general intent crine.
Voluntary intoxication is not a defense to genera
intent crinmes, such as sexual battery. See Straitwell
v. State, 834 So. 2d 918 (Fla. 2d DCA 2003). For this
reason, Whitfield is not entitled to relief as to
claimthree; therefore, claimthree is denied.

Whitfield asserts that trial attorneys failed to
| ocate and utilize several witnesses to corroborate
his wvoluntary intoxication defense: Peggy LaRue,
Harriet MIller, and Dinah Mchelle Gles. Contrary to
Whitfield s allegation, the record indicates that in
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fact Peggy LaRue testified at trial.3%* Her testinpbny
included a detailed description of Whitfield on the
norni ng of the crimes. 3

VWitfield asserts that his sister Dinah Gles
shoul d have been called to testify at trial concerning
hi s change in behavior after he began consum ng | arge

gquantities of controlled substances and al cohol. At
the evidentiary hearing, WIllians testified that he
decided not to call Gles to testify because he

beli eved Regnier had know edge of Vhitfield s
background and personality and that he would have a
better rapport wth the jurors. (PC-R 79-82).
Syprett echoed this decision and further expl ai ned how
the defense nmade a judgnent call to not have famly
menbers testify because they were not good hi stori ans,
were inarticulate, and the defense had concerns about
how they would testify when cross-exam ned. (PC-R
426). Based upon this testinmony, the Court finds that
def ense counsel made a strategic decision not to call
Gles to testify.

WIllianms also testified that he nade a strategic
decision not to call Harriet MIller to testify at
VWhitfield s trial because MIler had been a victim of
an earlier crimes3* perpetrated by Whitfield, and he
bel i eved her testinony coul d have a negative inpact on
the trial. (PC-R 80-81).

Furt her, the Court finds that at trial,
subst anti al evi dence was present ed concer ni ng
Whitfield s use of cocaine. The defense acconpli shed
this through the testinmony of lay w tnesses and Dr
Regnier. Any additional testinony set forth by any of
the wtnesses, who testified at the evidentiary

33%* [footnote 36 of trial court’s order] She testified that
on the norning of the crines, Whitfield was “big eyed,” “hyper,
and nervous, and that when she had seen himlike this before, he
had been using drugs and crack cocaine. (R937-38; 947).

34* [footnote 37 of trial court’s order] See R 937-38; 947.

35 [footnote 38 of trial court’s order] The 1991 conviction
for aggravated battery. Sarasota County Case No. 1991 CF
000170.
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heari ng woul d have been cumul ative.3* \Whitfield has
failed to denonstrate any prejudice.

In addition, the record reveals that the defense
request ed, and the court gave the voluntary
intoxication jury instruction at trial as a defense to
first-degree murder and arnmed burglary. (R 1281-83;
1421-1422). The Florida Suprenme Court further noted
“Whitfield s def ense was based on vol untary
i ntoxication by cocaine.” Whitfield, 706 So. 2d at 2.
Because the voluntary intoxication defense was
i nvestigated, presented, and considered by the jury at
trial, VWhitfield is not entitled to relief. See
Glliamv. State, 817 So. 2d 768, 774-75 (Fla. 2002;
Atkins v. Dugger, 541 So. 2d 1165, 1166 (Fl a.
1989) (Trial counsel not ineffective for failing to
present expert evidence that defendant’s state of
voluntary intoxication negated specific intent to
commt nmurder when substantial evidence of defendant’s
i ntoxication was presented and argued to the jury).

To the extent Witfield alleges his trial
attorneys failed to obtain blood, hair or other
sanples to test for controll ed substances or failed to
hire a toxicologist to assist with the defense at
trial, the Court finds Whitfield is not entitled to
relief. At the start of trial, Whitfield raised his
attorneys’ failure to take sanples for testing as a
ground to remopve his attorneys from representing

36* [footnote 39 of trial court’s order] Estella Brooks
Pierre testified about Whitfield s problenms with drugs and how
his eyes were wide and red when he used crack cocaine and how
his drug use increased after he was shot. (R 1138-51). Dr .
Regnier testified about Whitfield s extensive history of drug
abuse, especially crack cocaine, as set forth in nmedical records
and described by Wiitfield s famly nenbers. (R 1193-95).
Further, Dr. Regnier testified that in his opinion, and based on
a conversation with Whitfield and a review of depositions and
ot her docunents, that Whitfield used cocaine prior to the crines
and “was under a |lot of cocaine that day.” (R 1218-1222; 1235-
1241). Defense counsel was able to obtain testinony through the
police officers about statenments made by Whitfield concerning
t he ampunt of cocaine he had used prior to commtting the
crimes. (R 893-95; 903-08).
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hi m 37* In response to this allegation Syprett
i nformed Judge Rapkin of the foll ow ng expl anations in
open court:

As soon as he advised us about his request
to take a urine sanple, | spoke to not one
but definitely two and possibly three | ocal
authorities about what it was he wanted us
to do and whether it would show what he

t hought it would show, and | was advised
that it wouldn't show what he wanted to
show. R. 600

Based upon the information given to us, |
believe by the Smth-Kline local |ab, we
decided that it was not going to serve any
useful purpose. R 601

Judge Rapkin determ ned that Whitfield failed to
denonstrate any deficiency in his attorneys’ failure
to arrange for a urine sanple or other testing. (R
604; 611).

Further, testinony at the evidentiary hearing
denonstrates the effort taken by defense counsel in
deci ding whether to seek testing for the presence of
drugs in MWiitfield after his arrest. Syprett
testified that after initially neeting Wiitfield
(approxi mtely two days after his arrest), she | earned
that he wanted sanples drawn to determ ne the anmount
of drugs or alcohol in his system (PC-R 421-23; 439-
45) . Syprett made several telephone calls and
contacted the Smth-Kline Laboratory in Sarasota to
di scuss the possibility of having tests perforned.
(PC-R 421-23; 439-45). She further testified that she
was informed that the information she was seeki ng was
not obtai nable and that while testing night
denonstrate the presence of drugs, it would not reveal
the intensity. (PC-R 421-23; 439-45).

Concerni ng the defense experts, who testified at
the evidentiary hearing, the Court finds their
testinony failed to denonstrate that had defense
counsel requested and obtai ned sanpl es that the result

3 [footnote 40 of trial court’s order] R 472-74; 598-99.
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of the trial would have been different. VWhile Dr.
Mash opined that VWhitfield was experiencing “cocaine
paranoia” at the time of the offense, she did not
specifically testify that Whitfield could not formthe
requi site intent necessary to commt first-degree
murder and arnmed burglary. (PC-R 223-25). In fact,
she even agreed that had counsel obtained urine
sanples fromWitfield on June 21, 1995, %* the sanple
may have shown whet her he in fact used cocaine in the
days imediately prior to the crinmes, but that the
cocaine clears within a few days, and that this
measure is not “absolute.” (PC-R 228-29; 235).

VWil e Fisher opined that Whitfield could not form
the requisite intent at the time of the crinmes, he
reached this opinion after reading Witfield s
statenents, LaRue’'s deposition, and other records.
(PC-R 276-78; 298; 303). On cross-exanination Fisher
agreed that with the exception of Dr. Mash’s findings,
nost of the information he testified about was nerely
additional to other information already possessed by
Regni er. Most significant, however, is that Fisher
was able to form his opinion wthout a toxicology
report, which again denonstrates a |ack of prejudice
in trial <counsel’s failure to obtain toxicology
information. (PC-R 299).

Syprett testified that she recall ed having a brief
conversation wth a toxicologist outside of the
Sarasota area, who essentially confirnmed that the
i nformation bei ng sought was not obtainable. (PC-R
421-23; 439-45). Based on Syprett’s testinony, a
review of the noted transcript excerpts from trial,
and a finding that Whitfield s assertions are at best
speculative in nature, the Court determ nes that
defense counsel nade a strategic decision not to
pursue testing for <controlled substances. Thi s
deci sion was reasonable at the tinme, based upon the
i nformation Syprett had obtai ned; therefore, Wiitfield
is not entitled to relief. See Banks v. State, 842
So. 2d 788 (Fla. 2003); COcchicone v. State, 768 So. 2d

signi ficant
repr esent

8 [footnote 41 of trial court’s order] This date

prior to this date.
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1037 (Fla. 2000); Rutherford v. State, 727 So. 2d 216
(Fla. 1998).

Lastly, Whitfield alleges ineffective assistance
of counsel at the penalty phase for failing to present
evidence that Whitfield was under the influence of
controll ed substances and al cohol at the time of the
of fense, which would have established statutory
mtigators. As set forth above, LaRue testified at
VWitfield s trial, and def ense counsel explained their
strategic decision not to call Mller and Gles to
testify, therefore, Witfield is not entitled to
relief.

While Whitfield s postconviction notion alleged
t hat Mash  woul d provide testinony concerning
additional mtigating evidence not presented during
the penalty phase, the Court finds that she did not
specifically identify any statutory or nonstatutory
mtigators that could have been set forth but were
not. Judge Rapkin further made the follow ng findings
concerning Whitfield s substance abuse in the final
sent enci ng order:

“l believe that the defendant is a cocaine

addi ct, and that he probably did use cocaine

sone tine shortly before the nurder.”

“The defendant suffered from chronic crack
cocai ne addiction.”

VWhitfield had the burden of denonstrating that
“but for counsel’s errors he would have probably
received a |life sentence.” Rose v. State, 675 So. 2d
567, 570 (Fla. 1996). He failed to neet this burden.
VWitfield is not entitled to relief on these clains.
See QOcchicone v. State, 768 So. 2d 1037 (Fla. 2000);
Rut herford v. State, 727 So. 2d 216, 224-25 (Fla.
1998). (PCR-V5/866-872)

The Circuit Court’s conprehensive witten order i s supported
by the follow ng conpetent substantial evidence; and, for the
foll owi ng reasons, Whitfield s | AC/voluntary i ntoxication clains
were properly denied.

Failure to Call Lay Wtnesses: LaRue, MIller, Gles, and Ford
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Peggy LaRue did testify at Wiitfield' s trial as a State
Wi t ness. On cross-exam nation, LaRue testified that on the
nmorning of the rmurder, Whitfield had big eyes, he was not
normal, tal king unusually and real *“hyper.” (V6/937-938). She
further stated that Whitfield |ooked |Iike he had been using
drugs. She had been around Defendant in the past when he was on
drugs and he | ooked simlar to those previous tines. He was
shaking |li ke he was nervous and tal king real fast. (Vv6/938).
On re-cross, LaRue went so far as to testify that she thought
that Whitfield had been using crack cocaine the norning of the
mur der . (Vv6/947) . LaRue also testified at the evidentiary
heari ng (PCR-V7/1299-1303), and provided the sanme information

she provided previously at trial. Witfield cannot denonstrate

any deficiency and resulting prejudice under Strickland i nasmuch
as LaRue previously testified at trial and her postconviction
testinmony sinply reiterated that presented at trial.

Evi dence of Whitfield s drug use was presented at tria
t hrough the testinony of Estella Brooks Pierre and Dr. Regnier,
t hus, rendering any additional testinmony cunul ative. At trial,
Pierre testified that she was famliar with people on crack.
VWitfield exhibited signs of being on crack, such as not being
able to be still, having really big, red eyes. He would talk

real fast when under the influence of drugs. (Vv6/1141-1143).
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VWitfield sought nmoney for drugs and admtted a drug problem
with crack. According to Pierre, Whitfield s drug use got worse
after he was shot in April, 1995. (V6/1144).

At trial, Dr. Regnier also testified that Whitfield was
i kely using cocaine at the tinme of the nurder. However, Dr.

Regni er candi dl y acknow edged t hat his concl usion that Wiitfield

was suffering froma “cocai ne psychosi s” was specul ati ve because

Def endant had not cooperated wth nmuch of the testing.
(Vv8/1240). On rebuttal, Dr. Sprehe testified that a cocaine
psychosi s does not go away in a couple of hours. (V8/1255). As
this Court noted on direct appeal,

The State’s psychiatrist, Dr. Sprehe, testifiedin
rebuttal that Whitfield was able to form a specific
intent to commit nurder, pointing out that Wiitfield
was arrested within two hours of the incident and was
not considered to be intoxicated at that tine.
Further, he stated that Whitfield s actions during the
course of the crimes showed planning ability: He
entered the house, obtained a kitchen knife, used the
knife to rape Brooks, threatened Brooks not to make
noi se, entered another roomto kill Reynolds, |left the
house, and di sposed of the knife. He al so stated
t hat cocai ne psychosis resulting fromlong-termuse of
cocai ne does not go away in a matter of hours.

Whitfield, 706 So. 2d at 2.
Wth respect to MIller and G| es, defense counsel WIIlians
testified that he was aware of both of these wi tnesses and nmade
a strategic decision not to call either of themat trial. (PCR-

V6/993-996). Harriet MIller, the Defendant’s ex-wi fe, had been
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a victim of one of the defendant’s prior violent felony
of fenses, and defense counsel WIllians believed her testinony
could have had a negative inpact. (PCR- V6/ 995-996) . Tri al
counsel cannot be deened ineffective in failing to call a
wi t ness whose testinony m ght condemm his client. See, Fennie
v. State, 855 So. 2d 597, 604-605 (Fla. 2003).

Dinah Gles was listed as a potential witness at the tine
of trial. (V12/1926). Dr. Regnier testified at trial that he
spoke with Gles about Whitfield. (V7/1193-1194). During the
penalty phase, Dr. Regnier testified that Gles told him she
never saw Wiitfield using cocaine and had never been with him
when he was using crack. (V10/1626-1627). At trial, Dr.
Regni er also indicated that she was a poor historian and her
lack of information about the Defendant was “phenonmenal.”
(V7/1633-1634). G les confirmed at the evidentiary hearing that
she never observed Whitfield doing drugs; thus, she could offer
nothing to support the voluntary intoxication claim? (PCR-

V7/1283) .

Wth respect to the related |AC penalty phase claim
concerni ng postconviction witness Gles (see Issue IIll infra),
the Circuit Court found that defense counsel WIllians al so nmade
a strategic decision against having Gles testify at trial based
on his determ nation that Dr. Regnier knew about Whitfield s
background and personality and defense counsel believed that
Regni er would have a better rapport with the jurors. (PCR-
V6/ 994-997) .
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VWitfield al so asserts that Evelyn Ford, a fornmer nei ghbor
of the Defendant’s nother, would have been corroborative of his
pattern of drug use. In denying Whitfield s related | AC/ penalty
phase claim the Circuit Court found that the name of Evelyn
Ford (Leola Rich’s fornmer neighbor) was never provided to the
defense at the tinme of trial in 1995. VWhitfield does not
contest this dispositive factual determ nation. Moreover, trial
counsel cannot be deened ineffective in failing to present
cunul ati ve evidence of Whitfield s drug use. Finally, Ford's
testinony is not beneficial to Whitfield overall. During the
postconviction hearing, Evelyn Ford recalled that she met the
famly in 1983, she sonetines enployed Wiitfield s nother as a
babysitter, she thought Witfield was “high” every “now and
then,” and she renmenbered an i ncident when “he got mad with his
nom ” and “kicked the wi ndow out.” “And another tinme he was mad
with his stepfather about sonmething,” and he “busted himin the

mout h.” (PCR-V7/1295-1297). Whitfield cannot denonstrate any

deficiency of counsel and resulting prejudice under Strickland
based on the failure to | ocate an undi scl osed wi tness who coul d
testify that Wiitfield commtted prior acts of escalating

vi ol ence agai nst nmenbers of his own faml|ly when “he got mad.”

See, Medina v. State, 573 So. 2d 293, 298 (Fla. 1990) (finding

no ineffectiveness in not presenting wi tnesses where it would
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have opened the door for State to explore defendant’s viol ent
t endenci es) .

In criticizing defense counsel’s failure to call additional
Wi tnesses at trial, postconviction counsel is inpermssibly
second-guessing trial counsel’s contenporaneous assessnment at
the tinme of trial. Strategic decisions are not subject to being

second-guessed in a postconviction proceeding. Strickland; See

al so, Rutherford v. State, 727 So. 2d 216, 223 (Fla. 1998)

(“Strategic decisions do not constitute ineffective assistance
if alternative courses of action have been considered and
rejected”). Trial counsel cannot be deened i neffective where he
made a strategic decision at the tinme of trial to present
testimony concerning the Defendant’s background via the defense

expert, Dr. Regnier. See, Brown v. State, 29 Fla. L. Weekly

S764 (Fla. December 2, 2004); Atwater v. State, 788 So. 2d 223

(Fla. 2001) (counsel not ineffective where testimny of the
def endant’s personal and famly history presented through
testi nony of forensic psychol ogist).

Failing to Hire a Toxi col ogi st

Prior to trial, defense counsel [Scott] Syprett addressed,
on the record, Whitfield s conplaint that his attorneys failed
to conduct the drug testing he d requested. Attorney Syprett

expl ained, in Wiitfield s presence before the trial court, that
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the defense had contacted two or three |local authorities and
di scussed the feasibility of drug testing, and was i nfornmed that
the tests would not show what t he Def endant wi shed themto show

[i.e, the | evel of cocaine intensity] (V5/600-601 and 743).
During this pre-trial hearing, defense counsel expl ained,

MS. SCOTT [ Syprett]: . . .

As soon as he advi sed us about his request to take
a urine sanple, | spoke to not one but definitely two
and possibly three |ocal authorities about what it was
he wanted us to do and whether or not it would show
what he thought it would show, and | was advi sed that
it wouldn't show what he wanted us to show. And |
docunment ed every phone call, | docunented who | spoke
to and the results to --

THE COURT: Did you explain that to M. VWitfield?
MS. SCOTT: Yes.

THE DEFENDANT: No, she didn't explain that to ne,
Your Honor.

MS. SCOTT: | mean, you were with ne.

THE DEFENDANT: I have took urine sanples for jobs,
all right, and it cone back a week [ ater, urine sanple
for cocaine, marijuana and all Kkinds of alcohol
substance, right, and it conme back -- | have went for
interviews for jobs and failed these tests because the
test came back positive for jobs, and they tell ne --
she’s telling ne that the people told her that the
test woul d have canme back negative; it wouldn't have
did nothing. | nean, two days | was in here and took
that test, it would have showed sonet hi ng.

MS. SCOTT: At any rate, if | may continue, Your
Honor .

THE COURT: Yes.
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MS. SCOTT: —-. . . [M. WIllianms] and | _discussed it
at length, and based upon the information that was
given to us, | believe by the Smth-Kline local |ab
we decided that it was not going to serve any useful
purpose, and it was expl ai ned.

(V5/600-601) .

Trial counsel’s contenporaneous billing statenents also
confirmed that, immediately after their appointnment on 6/21/95,
trial counsel imediately investigated the possibility of
obtaining wuseful drug testing results in this case. (On
6/ 21/ 95: “Tel ephone conference with Smth-Kline Lab regarding
possi ble blood test for client;” Telephone conference wth
Smith-Kline on 6/22/95; Tel ephone conference with Smth-Kline on
6/ 22/ 95) (PCR-V13/2128). During the postconviction hearing,
Attorney Syprett testified that she contacted Smth-Kline Labs
and anot her toxicol ogi st to determ ne whet her toxicol ogy testing
could deterni ne the amount of cocaine in Wiitfield s system at
the time of the nurder, not sinply whether he was using cocai ne.
(PCR-V7/1337-1338). Numerous w tnesses at trial confirned
Whitfield s frequent use of cocaine. (PCR-V8/1360). However,
despite the tineliness of their investigation, the | abs infornmed
counsel that it would be inpossible to determ ne how nmuch
cocaine was in the Defendant’s systemat the tine of the crinmes.

In Asay v. State, 769 So. 2d 974 (Fla. 2000), the defendant

alleged a claim of ineffective assistance of counsel in the
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penalty phase for failure to investigate and present statutory
mtigating evidence. In Asay, trial counsel made a tactical
deci sion not to further pursue an investigation after receiving

an initial unfavorable diagnosis. Citing Rutherford v. State,

727 So. 2d 216 (Fla. 1998), and Rose v. State, 617 So. 2d 291

(Fla. 1993), this Court held that where counsel did conduct a
reasonabl e investigation prior to trial and made a strategic
deci sion not to present the information, counsel’s performnce
was not deficient. 1In this case, trial counsel nade a strategic
decision after receiving uniformy unfavorable responses to
their multiple inquiries. Here, as in Asay, no deficiency of

counsel has been established. See also, Banks v. State, 842 So.

2d 788, 792 (Fla. 2003) (reiterating that “[w]hile voluntary
intoxication or drug use mght be a mtigator, whether it
actually is depends upon the particular facts of a case.”)

Al t hough Whitfield repeatedly argues that Dr. Regnier did
not have enough tine, Dr. Regnier testified at trial that his
| ack of information necessary to form an opinion as to intent
was attributable to Whitfield s failure to cooperate. (See
V8/1226). In contrast to the information provided to trial
counsel, the Defendant cooperated with his postconviction team
and presented the testinmony of toxicologist, Dr. Debra Msh.

According to Dr. Mash, hair sanpl es coul d have been an i ndi cat or
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of the Defendant’s toxic exposure for up to 30 days. ( PCR-
V6/1126). However, Dr. Mash never indicated that testing a hair
sanpl e would provide an indication of exactly how nmuch cocai ne
Def endant was using on the night of the nurder. G ven the fact
that the defense called witnesses to testify that Whitfield used
cocaine regularly and that he seemed high on the night of the
mur der, any information which could have cone from a toxicol ogy
report would have been cunul ative. Therefore, no prejudice has
been shown as a result of the absence of such a report.

Mor eover, even w thout a toxicology report, Dr. Mash opi ned
t hat Def endant was a severe crack cocaine addict, that he had
neur ol ogi cal damage from the persistent use of crack cocaine,
and that he suffered from cocai ne paranoia on the night of the
mur der . (PCR-V6/1130-1132, 1138). Thus, the lack of a
t oxi col ogy report did not inpede this expert’s opinion, further
supporting the conclusion that no prejudice occurred fromits
absence. Nothing set forth in Dr. Mash’s postconviction
testinmony affects the verdict in this case. First, other
testi nony was presented that Defendant was a severe crack
addi ct. Second, Dr. Mash’'s Dbelief that Defendant has
neurol ogi cal danmage is unsupported by any nmedical testing. No
medi cal expert opinion or testing supports this concl usion of

Dr. Mash. Moreover, she specifically testified that she would
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have to rely upon a neurologist’s opinion on this topic. (PCR-
V6/ 1137; V7/1146-1147). Further, Dr. Mash’'s conclusion that
Def endant suffered from cocai ne paranoia on the night of the
murder i s based upon the description of wtnesses who knew him
and his behavior, and who had already provided this sane
information at the tine of trial. (PCR-V6/1138). The only new
informati on she possessed cane from an interview with a now
cooperative Defendant who provided her information concerning
his chem cal abuse history. (PCR-V6/1131).

As the Circuit Court specifically found, Dr. Mash never
testified as to whether Defendant had the ability to formthe
requisite intent. Wil e she stated that people, in general
suffering from cocaine paranoia may lose their ability for
hi gher cognitive functioning, (PCR-V6/1139), she provided no
opinion on Witfield s intent on the night of the nurder.
Consequently, no deficient performance or prejudice has been
shown on defense counsel’s ability to negate specific intent at
the time of trial. Lastly, while VWhitfield argued in his
postconviction nmotion that Dr. Mash would provide additional
nonstatutory and statutory mtigation, the Circuit Court
specifically found that she failed to do so, noting that

VWile Whitfield s postconviction motion alleged

t hat Mash  woul d provide testinmony concerning

additional mtigating evidence not presented during

the penalty phase, the Court finds that she did not
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specifically identify any statutory or nonstatutory
mtigators that could have been set forth but were
not. Judge Rapkin further made the follow ng findings
concerning Whitfield s substance abuse in the final
sent enci ng order:

“1 believe that the defendant is a cocaine
addi ct, and that he probably did use cocaine
sone tine shortly before the nurder.”

“The defendant suffered from chronic crack
cocai ne addiction.”

Whitfield had the burden of denonstrating that
“but for counsel’s errors he would have probably
received a |ife sentence.” Rose v. State, 675 So. 2d
567, 570 (Fla. 1996). He failed to nmeet this burden.
Whitfield is not entitled to relief on these clains.
See Occhicone v. State, 768 So. 2d 1037 (Fla. 2000);
Rut herford v. State, 727 So. 2d 216, 224-25 (Fla.
1998) .

( PCR- 5/ 872)

In this case, as in Gorby v. State, 819 So. 2d 664 (Fl a.

2002), the postconviction judge acted well within his discretion
in evaluating the testinony regarding the existence vel non of

statutory mtigating factors. 1d., citing Rose v. State, 617 So.

2d 291, 293 (Fla. 1993) (postconviction judge “has broad
discretion in determning the applicability of mtigating
circunstances and namy accept or reject the testinmony of an
expert witness”).

Finally, Whitfield s reliance on Wggins v. Smth, 539 U S

510 (2003) is msplaced. In Wqggins, the jury did not know of

W ggi ns’ “excruciating life history” of severe physical and
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sexual abuse by his al coholic nother and various foster parents.
That abuse included going for days wthout food, hi s
hospitalization for physical injury, and repeated rapes and
gang-rapes. All that was offered in mtigation in WQggins was

that the defendant had no prior convictions, 123 S. Ct. at

2533. InWllianms v. Taylor, 529 U. S. 362, 395-98 (2000), trial
counsel failed to introduce “the conparatively vol um nous anount
of evidence” of a “nightmarish childhood,” offering only a “sole

argument in mitigation.”

| SSUE 11
THE “1 AC’/ SPEEDY TRI AL CLAI M

At trial, “Whitfield demanded, against the advice of his
attorneys, speedy trial. Whitfield s attorneys had expressed to
him the need for additional time to prepare for trial and to
engage in plea negotiations with the State. VWhitfield ignored
their advice stating that he was dissatisfied with the possible
option of two consecutive life sentences.” Whitfield, 706 So. 2d
at 3, n. 1. The trial court observed first hand how the
Def endant had “the ability to change his behavior as the

situation changed.” See, Cunmm ngs-El v. State, 863 So. 2d 246,

252-253 (Fla. 2003).

VWitfield now clainms that his experienced trial attorneys
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were ineffective due to the tinme limts inposed by the speedy
trial rule. In denying postconviction relief, the Circuit Court
found, inter alia, that (1) Witfield repeatedly demanded a
speedy trial over defense counsel’s warnings and objections, (2)
def ense counsel requested a continuance of trial, (3) the trial
court denied counsel’s notion for continuance, ruling that
speedy trial could not be waived without Whitfield s express
consent, 4 (4) until Whitfield s postconviction evaluations by
Dr. Mash and Dr. Fisher, Whitfield had been uncooperative wth
hi s defense attorneys and nental health professionals, (5) trial
counsel requested and obtained additional time to prepare for
the penalty phase, and (6) trial counsel also received
additional time within which to file a witten sentencing
menor andum whi ch asserted three statutory mtigators and six

nonstatutory mtigators.

Ol'n Florida v. Nixon, 125 S. Ct. 551 (2004), the U S

Suprene  Court recently reiterated that “[aln attorney
undoubtedly has a duty to consult with the client regarding
“inportant decisions,” including questions of overarching
defense strategy. Id., citing Strickland, 466 U S. at 688

However, that obligation does not require counsel to obtain the
def endant’ s consent to “every tactical decision.” A defendant

has “the ultimate authority” to determ ne “whether to plead
guilty, waive a jury, testify in his or her own behal f, or take
an appeal.” 1d., citing Jones v. Barnes, 463 U S. 745, 751
(1983); Wainwright v. Sykes, 433 US. 72, 93, n. 1 (1977)
(Burger, C. J., concurring). Thus, in those four categories,
“an attorney nmust both consult with the defendant and obtain
consent to the recommended course of action.” [|d.
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I n denyi ng postconviction relief on Whitfield s | AC/ speedy
trial claim the Circuit Court’s cogent witten order states, in
pertinent part,

ClaimSix

Claim six alleges ineffective assistance of
counsel in the guilt and penalty phase for failure to
adequately investigate, prepare, and present the
def ense case due to the tine limts inposed by the
speedy trial rule. Before a defendant is entitled to
relief on an ineffective assistance of counsel claim
for failure to properly prepare for trial, a defendant
must denonstrate how the all eged deficiencies in his
counsel s performance prejudiced the case. See Vento
v. State, 621 So. 2d 493 (Fla. 4th DCA 1993). Central
to the defense’s claimis an allegation that WIlians
and Syprett made the unwi se choice to demand speedy
trial, and that this “strategy” was solely wthin
their discretion. A full and thorough review of the
record, as detailed below, however, refutes this
al | egati on. 41*

As early as July 12, 1995, the court was inforned
of Whitfield' s desire that his attorneys demand a
speedy trial. 4 At the next court proceeding on
August 4, 1995, Judge Rapkin read a letter witten by
Whitfield, which contained the follow ng excerpt:
“This letter is nmy official notification that | intend
to exercise ny right to a fast and speedy trial. | f
you office does not file this notion by 7/28/95,
pl ease excuse yourself fromrepresenting ny case.” R
10-11. (Enphasis added).

4l* Tfootnote 52 of trial court’s order] On direct appeal,
the Florida Supreme Court found the “the record indicates that
Whitfield demanded, agai nst the advice of his attorneys, speedy
trial. Whitfield s attorneys had expressed to hi mthe need for
additional time to prepare for trial and to engage in plea
negotiations with the State. Vhitfield ignored their advice
stating that he was dissatisfied with the possible option of two
consecutive |life sentences.” Whitfield v. State, 706 So. 2d 1,
3, n.1 (Fla. 1997).

42* Tfootnote 53 of trial court’s order] See R 2-6.
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At this proceeding, WIllians informed the Court
about the conflict involving the speedy trial issue.
In summary, the defense attorneys were clearly agai nst
demanding a speedy trial. Whitfield, however,
unequi vocal |y demanded that he be allowed to exercise
his right to a speed trial“* when, in open court, he
stated: “1I want a formal speedy trial. That’'s ny
right.”4* Whitfield reiterated his position in court
again on August 11, 1995, when he told Judge Rapki n:
“l want a speedy trial.” (R 31).

Later in the proceedi ngs, when WIIlianms requested
a continuance** to better prepare for trial, Judge
Rapki n deni ed his request“®* and rul ed “your client has
demanded a speedy trial, which is his right: and “you
don’t have the right to [waive speedy trial] wthout
his consent.” (R 51). Again, in open court
proceedi ngs on Septenber 7, 1995, Wiitfield denmanded

43* [footnote 54 of trial court’s order] No |ess than four
times, Whitfield asserted that he was “exercising his right” to
demand a speedy trial. Further, VWhitfield explained to the
Court that a speedy trial was in his best interest and woul d
result in protecting a | ot of people. (R 14-17).

44 [footnote 55 of trial court’s order] See R 17.

4* [footnote 56 of trial court’s order] Wllianms filed a
Motion for Continuance on Septenmber 5, 1995, detailing
Whitfield s continued demand for speedy trial and the potenti al
problens in proceeding to trial later in the nonth. ( See
attached).

46* [footnote 57 of trial court’s order] CCRC-M argues that
def ense counsel could have waived speedy trial wthout
VWhitfield s consent and agai nst his wi shes. There appears to be
sonme support for this position in older case law. See State v.
Abrans, 350 So. 2d 1104 (Fla. 4th DCA 1977); Earnest v. State,
265 So. 2d 397 (Fla. 1st DCA 1972). In the present case
however, the trial judge denied WIllianms’ request for a
continuance after Wllians filed a proper notion to conti nue and
a hearing was held. \Whitfield has failed to denonstrate what
addi tional actions his attorney could have taken to achieve a
conti nuance since the trial court ruled that Whitfield had a
right to a speedy trial. See Turner v. Crosby, 339 F.3d 1247,
1276, n. 22 (11th Cir. 2003).
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his speedy trial rights again, despite WIIlians’
war ni ngs and obj ecti ons. (R 54-57). At this tine,
Judge Rapkin concluded that “There is only one
decision, there’'s only one ship, there’'s only one
captain, and it's his case, and it’s his life. He' s
the one that chooses the speedy trial.” (R 57). It
is unclear to this court, what additional steps
def ense counsel could have enpl oyed, other than what
was already attenpted and denied by the court, to
del ay proceeding to trial.

The court is ever m ndful that when a defendant
demands speedy trial, a trial court should not
“second-guess” the trial strategy and strike the
demand “sinmply because the defendant who filed the
demand has been charged with first-degree nmurder and

wi || have to forego discovery in exchange for a speedy
trial” or a first-degree nmurder defendant “effectively
woul d never be able to demand a speedy trial.” Landry

v. State, 666 So. 2d 121, 127 (Fla. 1995). In Landry,
the Florida Supreme Court further suggested that when
a tactical decision is nmade by counsel to not engage
in discovery, it would be prudent for the trial court
to inquire of the defendant to determ ne whether the
def endant concurs with the strategy. Landry, 666 So.
2d at 128, n. 10. Clearly, Witfield did not concur
with his attorneys desire for a trial continuance
Judge Rapkin clearly informed Wiitfield of the strong
probability that he would postpone the trial, if
Whitfield advised the Court that he wanted his
attorneys to take additional depositions. \Whitfield
responded: “lI don’'t want the trial put off.” (R 55-
56) .

Concerning the penalty phase of trial, testinony
at the evidentiary hearing revealed the extent to
which Whitfield failed to cooperate with his defense
attorneys in attenmpting to prepare for the penalty
phase. (PC-R 69-70; 87; 427; 454-55). Follow ng the
guilty verdict, defense counsel requested and was abl e
to obtain additional tinme to prepare for the penalty
phase. (R 1444-46). Then, at the conclusion of the
penalty phase, defense counsel was provi ded additi onal
time within which to file a sentencing nenorandum
setting forth factors for mtigation. Defense counsel
filed a detailed sentencing nmenorandum on Oct ober 6,
1995. The sentenci ng nmenorandum cont ai ns argunent in
support of three statutory mtigators and siXx
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nonstatutory mtigators.

Inruling on this claim the Court is ever m ndful
of Dr. Regnier’s testinony concerning why he was
unable to render a final opinion on the crucial
voluntary intoxication defense in Wiitfield s case.
In particular, Regnier clearly testified that his
testing was inconplete because Whitfield would not
cooperate with him not because of tinme constraints,
and had Witfield cooperated, the speedy trial
constraints would not have been an issue. (PC-R 156-
58). The Court further notes that up unti
Whitfield s recent evaluations by Mash and Fisher,
VWitfield had been uncooperative with his attorneys
and nmental health professionals.

Regnier also testifiedthat Whitfield informed him
of his strategy to nake his attorneys |ook bad, in
case an appeal was necessary. (PC-R 170-73). Thi s
strategy was evident when, on the norning of the first
day of trial, Witfield attenpted to discharge his
attorneys, and then refused to communi cate reasons for
the desired discharge to the court. (R 470-98).
Revi ew  of this case reveal s t hat Whitfield
consistently and repeatedly refused to cooperate with
his defense attorneys and Regnier. This lack of
cooperation nmay have hindered the defense but any
deficiency present was due to Whitfield s actions, not
his attorneys’ performnce.

Based upon these findings, this Court concl udes
t hat def ense counsel made bona fide attenpts to obtain
additional tinme to prepare for trial, but the tria
j udge deni ed the requests for additional time, because
of Whitfield s unequivocal and repeated demand for
speedy trial.4* Wen faced with proceeding to trial
in very difficult and challenging circumstances,
def ense counsel acted appropriately and did not render
i neffective assistance of counsel. See Turner V.
Crosby, 339 F.3d 1247, 1276, n. 22 (1l1th Cir. 2003).
Claim Six is deni ed.

( PCR- V5/ 874- 877)

The Circuit Court’s order is supported by the follow ng

4 [footnote 58 in trial court’s order is blank]
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conpetent substantial evidence; and, for the foll ow ng reasons,
the Circuit Court properly denied Witfield s |IAC/ speedy trial
claim

Al t hough Whitfield initially filed a pro se demand for
speedy trial, defense counsel also filed a formal demand on
August 4, 1995. (VvV12/1801). 1In fact, this issue was discussed
in detail before trial. While the trial court noted that case
law all ows a pro se demand for speedy trial to be treated as a
nullity when the defendant is represented by counsel, he was
concerned based on the seriousness of the case. (V1/11). While
def ense counsel indicated his initial problenms with seeking a
speedy trial, he also indicated his wllingness to continue
representing Whitfield. (Vv1/11-12). For exanple, defense
counsel voiced his concern that if he sought speedy trial he
woul d not be able to take depositions. (V1/13). However,
def ense counsel al so indicated that after taking depositions, he
m ght file a demand for speedy trial. (V1/13).

The trial judge then discussed with Defendant his desire to
seek a speedy trial. Whitfield stated that only two depositions
needed to be taken, and that he wanted a speedy trial. (V1/15).
The prosecutor indicated that the State would not preclude
def ense counsel from conducting depositions wthin the

appropriate wi ndow of time. (V1/16). In light of the State’'s
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assurance to cooperate with discovery, defense counsel then
indicated he could “... go ahead and do whatever [he coul d]
within the next sixty days.” (V1/16). Hi s “biggest concern”
was that the State would object to continuing the discovery
process. (Vv1/17). Consequently, defense counsel determ ned
that he would be able to file a formal demand for speedy trial
based on the State’'s representation of cooperation in the
di scovery process. (Vv1/17-18). In fact, defense counsel did
file a formal demand that same afternoon; and, when trial
counsel appeared before the trial court on August 11, 1995,
trial counsel explained,

MR. W LLIAMS: Yes, Judge, and | et ne preface this
by saying a couple of things.

One of the reasons, of course, in -- the decision
to file a denmand for speedy trial is ultimately trial
counsel’s in this case; however, because of M.
Witfield s insistence that it be done, | filed it
because 1 felt it was very inportant that M.
Wiitfield and | have a very good working relationship
on a case such as this; however, | do want to caution
the Court and caution the State that | amdoing this
with the assunption that I'’m going to be able to at
| east schedule depositions of the majority of the
Wi tnesses prior to the trial date. . . (V1/T28).

In this case, although trial counsel did not recall his
strategy at the time of the postconviction hearing, his
statenents at the tinme of trial addressed his contenporaneous

rationale. As the Circuit Court recognized, in Landry v. State,

666 So. 2d 121, 127 (Fla. 1995), this Court clearly faulted the
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trial court in that case for second-guessing trial counsel’s
reasonabl e strategic decision in asserting a capital defendant’s
demand for a speedy trial under rule 3.191(b).

Utimtely, when this case was ready for trial, defense
counsel stated on the record that he was ready to go to trial in
the guilt phase. (V4/492). Additionally, the preparation of
the defense team was addressed on the trial record. For
exanpl e, the same day that this case was assigned to them the
defense obtained releases from Defendant for nedical and
enpl oynent records, although the Defendant was unabl e to provide
specific informtion. (V5/740). Wthin a week after their
appoi ntment, the defense team already had net with Defendant’s
famly and actually went to his nmother’s honme where he had
allegedly fled after the nurder. (V5/741). Based upon
information fromthe famly, rel eases were sent out. Wthin ten
days, Dr. WIIliam Law ence was contacted as Defendant’s initial
psychol ogist. (V5/741). The defense received initial discovery
on July 19, 1995, and scheduled all of the depositions before
the trial. (V5/743). Al of this was done despite Whitfield' s
continued and repeated refusals to cooperate with defense
counsel . (V5/741-744).

The State recogni zes that the “finding as to whet her counsel

was adequately prepared does not revolve solely around the
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amount of time counsel spends on the case or the nunber of days
whi ch he or she spends preparing for mtigation” and that it is

a “case-by-case analysis.” Brown v. State, 29 Fla. L. Wekly

S764 (Fl a. Decenber 2, 2004) (quoting State v. Lewi s, 838 So. 2d

1102, 1113 n. 9 (Fla. 2002). In this case, trial counsel’s tine
records verify their expedited -- and extensive — preparation.
Trial counsel spent in excess of 550 hours representing this
capital defendant. Al t hough defense counsel’s preparation
necessarily was accelerated, it was not conpronm sed. According
to counsel’s fee nmotion, “the entire nonths of August and
Septenber of 1995 were devoted exclusively toward the
preparation, trial, and sentencing of this cause. . . Counsel
had to virtually shut down his practice to devote hinself
exclusively to the representation of the Defendant.” (See,
V13/2125-2137).

Foll owi ng the guilty verdict, defense counsel requested a
conti nuance of the penalty phase. The trial court granted the
def ense request fromthe end of guilt phase on Monday, Septenber
25, 1995, until Thursday, Septenber 28, 1995, before the penalty
phase woul d begin. Defense counsel stated, on the record, that
the amount of tinme given by the trial court would be fine.
(V9/ 1446) .

During the postconviction hearing, trial counsel WIIlians
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confirmed that he was aware that he coul d waive the Defendant’s
speedy trial rights w thout the Defendant’s consent. ( PCR-
V5/944). However, after extensive consultation wth the
Def endant, co-counsel Syprett, and Dr. Regnier, the Defendant
continued to insist on a speedy trial. The Def endant
specifically explained to Dr. Regnier that he wanted a speedy
trial so that the prosecution would not be ready to proceed. 48
Def endant told Dr. Regnier that he understood that his own
attorneys woul d not have tine to prepare, but Defendant believed
this would result in either a mstrial or avoi dance of the death
penalty. (PCR-V6/1045-1046). |In fact, the Defendant told Dr.
Regnier that it was his strategy to make his attorneys | ook bad
in order to give him nore grounds for appeal. (PCR-V6/ 1085-
1086) .

Even in the face of Defendant’s denmand for speedy trial,

defense counsel filed a notion for continuance. However, the

BWhitfield accurately predicted that the State m ght be
hanmpered by his speedy trial demand. As the prosecutor
explained during the hearing on the State’'s motion to
consol i dat e:

For instance, for the record, the State will have
no DNA evidence in this case, even though there is
bl ood recovered, even though there has been senmen
recovered fromthe rape victim Because of the tine
constraints and the need for several nonths to run a
DNA tests, we have not been able to obtain that. So
the State has been prejudiced by the defendant’s
demand. (V1/T97)
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trial court denied any continuances. Thus, trial counsel cannot
be deemed ineffective in light of counsel’s request and the

trial court’s ruling. See, Turner v. Crosby, 339 F.3d 1247,

1276, n. 22 (11th Cir. 2003) (concluding that trial counsel was
not ineffective because counsel attenpted to secure nore tine,
only to be denied by the trial court).

The State agreed to provide its full cooperation during
di scovery and the defense conplied with the demand for speedy
trial. (PCR-V6/980-981). Utimately, despite the expedited
schedul e, defense counsel was ready for trial within the speedy
trial window. Whitfield has failed to identify any deficiency
of counsel at trial. On postconviction, Defendant offers the
sane theory of defense, i.e., voluntary intoxication. Further,
the Defendant has failed to offer any additional w tnesses not
known to defense counsel at the time of trial, other than Fred
Atkins who nerely provided cunulative information concerning
Def endant’ s background. Mor eover, had the Defendant provided
Atkins’ nane to defense counsel, both Attorneys WIIlianms and
Syprett testified that they would have called himto testify on
Def endant’s behalf. (PCR-V6/1003; V8/1343).

During the postconviction hearing, Dr. Regnier did not
provi de any testi nony beyond that presented at trial. He stated

that his opinion had not changed, and any deficiency in
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preparation for trial was caused by the Defendant’s |ack of
cooperati on. Additionally, Dr. Regnier admtted that had
Def endant cooperated, tinme would not have been an issue with
regard to trial preparation. (PCR-V6/ 1073, 1082-1086).
Finally, Drs. Mash and Fi scher based their opinions on the sane
information that was available to Dr. Regnier at the time of
trial. (PCRV7/1147, 1194-1195).

In fact, the only difference between the trial evidence and
that presented at the evidentiary hearing is the Defendant’s
new-found w llingness to cooperate. Trial counsel cannot be
found deficient based upon a defendant’s refusal to cooperate at
the time of trial and his attenpts to mani pul ate the judici al

system See, Gore v. State, 784 So. 2d 418, 438 (Fla. 2001)

(finding no ineffective assistance where counsel acted
reasonably in seeking out and evaluating potential mtigating
evi dence and t he defendant hinmself thwarted counsel’s efforts to
secure mtigating evidence by refusing to cooperate with nental

health experts); Hodges v. State, 885 So. 2d 338, 346 (Fla.

2003) (addressing trial court’s finding that any deficiencies in
counsel’s investigation were attributable to an uncooperative
def endant and unwi lling, absent, or recalcitrant w tnesses);

Rut herford v. Crosby, 385 F.3d 1300, 1312 (11th Cir. 2004)

(finding that to “the extent there were any shortcom ngs in the
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i nvestigation of Rutherford s famly |life, he is responsible for
them He did his best to hinder his attorneys’ efforts.”) In
this case, Whitfield has failed to denonstrate any defici ency of
counsel and resulting prejudice arising fromthe fact that he
recei ved what he steadfastly demanded in 1995 — a trial within

the period of the speedy trial rule.

| SSUE |11
THE “1 AC’/ PENALTY PHASE CLAI M
Whitfield asserts that penalty phase counsel was i neffective
in failing to investigate and present nore evidence concerning
his deprived chil dhood, drug abuse, and nental health. Thi s
claimwas the subject of the evidentiary hearing bel ow and was
correctly rejected on both the prejudice and deficiency prongs

as set forth in Strickland v. Wshington, 466 U S. 668, 686

(1984).

VWhitfield contends that trial counsel was ineffective in
failing to call Fred Atkins (former social worker), Leola Rich
(Defendant’ s not her), Dinah Mchelle G les (Defendant’s sister),
Evel yn Ford (former neighbor), Harriet MI|ler (Defendant’s ex-
wife), and WIlliam J. Peterson (Defendant’s forner enployer)
during the penalty phase. |In denying postconviction relief on
this claim after conducting an evidentiary hearing, the trial
court rul ed:
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The remai ni ng sub i ssue concerns an al |l egati on of
ineffective assistance of counsel for failure to
investigate and prepare for the penalty phase by not
| ocating the follow ng witnesses and fully devel opi ng
known testi nony:

Fredd Atkins: Defense alleges that Atkins would
have been available to testify about many details
regarding Whitfield such as Atkins’ social work with
the Whitfield famly, Whitfield s troubled chil dhood,
Whitfield s nmother’s drinking problem and how
Whitfield lived at his house for a while. On cross-
exam nati on, however, Atkins admtted that he never
contacted Whitfield, his famly or attorneys in 1995,
followng Whitfield s arrest. (PC-R 345-46).
Wlliams testified that he would have known AtKkins’
nane had VWhitfield nentioned it to him and that he
was not aware of any connection between Atkins and
VWhitfield. (PC-R 88; 107-08; 111). Likew se, Syprett
was shocked to Ilearn of the connection between
Whitfield and Atkins, and believes she would have
taken note of his nanme had Whitfield told her while
she was representing him and preparing for trial
(PC-R 427-28; 468-69).

Based on the testinony of WIlianms and Syprett,
the court determ nes that trial counsel did not know
of Atkins and coul d not have | earned of hi mbased upon
VWitfield s |lack of cooperation and insistence on a
speedy trial, coupled with the famly’'s inability to
provi de rel evant information. See Marshall v. State,
854 So. 2d 1235, 1247 (Fla. 2003).

Leola Rich: While Rich could have provided
testimony concerning Wiitfield s childhood and his
troubl ed past, the Court finds that Rich appeared at

the woriginal trial 1in what appeared to be an
i ntoxi cated condition, 59* and would not have been a
credible or reliable w tness. Syprett further
expl ai ned how t he defense made a judgnment call in not

having the famly nmenbers testify because they were
not good historians, were inarticulate, and the
def ense had concerns about how they woul d testify when
cross-exam ned. (PC-R 426). Further, Dr. Regnier
testified that Whitfield' s famly had been difficult
to locate and how “no one [from his famly] called
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unl ess they were actively pursued.” (PC-R 133; 146-
47). The lack of communi cati on and cooperation by the
famly and Whitfield also contributes to the Court’s

ruling that def ense counsel did not provi de
i neffective assistance of counsel in failing to call
Rich to testify at trial. Based upon this testinony,

the Court finds that defense counsel nmade a strategic
decision not to call Rich to testify.

Dinah Mchelle G es: According to WIIians’
testinmony, Steele and Regnier met with Wiitfield s
si ster, Dinah Gles, prior to trial to Ilearn

background information about the Whitfield famly.
(PC-R 79-80). W Ilians decided agai nst having G les
testify because he believed Regnier had know edge
about Whitfield s background and personality and that
he woul d have a better rapport with the jurors. (PC-R
79-82). WIlliams further opined that Regnier
testified about the pertinent famly history. (PC-R
81-82). Syprett further explained how the defense
made a judgnent call in not having the famly nmenbers
testify because they were not good historians, were
inarticul ate, and the defense had concerns about how
they would testify when cross-exam ned. (PC-R 426).
Based wupon this testinony, the Court finds that
def ense counsel made a strategic decision not to call
Gles to testify.

Evelyn Ford: WIlliams testified that he cannot
recall Whitfield ever nentioning the name “Evelyn
Ford” during the investigation. (PC-R 89). The Court
finds that Whitfield did not provide this name to his
defense attorneys, and further he has failed to
denonstrate any prejudice in his attorneys’ failure to
call her as a witness. See Marshall v. State, 854 So.
2d 1235, 1247 (Fla. 2003).

Harriet MIler: WIllianms testified that he nade
a strategic decisionto not call Mller to testify at
Whitfield s trial because MIler had been a victim of
an earlier «crime perpetrated by Witfield, and
WIlliams believed her testimony could have had a
negative inpact on the trial. (PC-R 80-81).

WlliamJ. Peterson: WIllians testified that he
bel i eves the defense spoke with Peterson, but he nade
a decision not to call himto testify at trial. (PC-R
70; 87-88).

Upon review of this sub-issue, the Court
determ nes that Witfield failed to denonstrate that
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his trial attorneys provided i neffective assi stance of
counsel in their preparation and investigation for the
penalty phase; therefore, this portion of Claim Seven
is denied. See Marshall v. State, 854 So. 2d 1235
(Fla. 2003).

(PCR- V5/ 878- 880)
The Circuit Court’s order is supported by conpetent
substantial evidence and should be upheld for the follow ng

reasons.

Prior to trial, defense counsel had an investigator
appoi nted and the i nvestigator | ocated and i ntervi ewed potenti al
wi tnesses. Dr. Regnier also spoke with Whitfield and his famly
menber s and def ense counsel made a strategic decision to present

VWhitfield s fam |y background, drug use, and history via Dr.

Regni er . 4°

°Dr. Regnier testified during both the guilt phase and the
penalty phase. During the penalty phase, Dr. Regnier testified
that Whitfield suffered fromseveral conditions relevant to the
extrenme nmental or enotional disturbance mtigating circunstance

(R1589-90). According to Dr. Regnier, Witfield had been
chronically dependent on drugs for the preceding nine years
(R1590, 1610, 1632). VWhitfield also suffered from

post-traumatic stress which originated when he was shot in
February 1995 and alnost bled to death (R1590, 1605, 1632).
Whitfield now has flashbacks and chronic headaches (R1606).
VWitfield al so has becone paranoi d and i magi nes that an attacker
wll return to shoot him again (R1606-7). Dr. Regnier also
concluded that Whitfield has major depression (R1590, 1632).
This condition existed for a long tine and was mani fested by a

serious suicide attenpt (R1590). In 1991, after binging on
cocai ne for three days, Waitfield went to his sister’s house and
put a | oaded gun to his head, saying “lI can’t take it anynore”
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Both Attorneys W1l lians and Syprett testified that they made
the strategic decision to present Wiitfield s background through
Dr. Regnier. Defense counsel was aware of MIler and G les and
made a strategic decision not to call them as wtnesses.
Additionally, Leola Rich arrived at trial inpaired by alcohol.
(PCR- V5/995) . Trial counsel WIlliams also testified that

counsel nmade an informed decision not to put on Defendant’s

(R1602-3). As a result, Whitfield was involuntarily comnmtted
to the Coastal Recovery Crisis Center under the Baker Act
(1603-4).

Dr . Regni er al so addr essed VWitfield s chil dhood
(R1593-1602) . Vitfield s first nmenmory was of his father
hol ding a gun to his nother’s head and threatening to shoot her
(R1595). His nother abused al cohol (R1594, 1599). His father
was a viol ent drunk who regularly beat Whitfield and his nother
(RI 595). Despite this abuse, Whitfield adored his father
(R1598). However, the father never believed that Ernest was his
bi ol ogi cal son and never accepted him (R1595, 1599). When
Wiitfield s parents separated, the defendant remained with his
father (R1599). However, Witfield s father abandoned hi m and
he was shuffled through a series of relatives (R1599-1600).
VWhen his father died, the defendant rejoined the nother in
Sarasota (R1598-1600). Three stepfathers wth whom the
defendant tried to form attachments also died (R1599).
Whitfield s background was al so inpaired by poverty (R1600-2).
Several children had to sleep on a single mattress (R1601). He
of ten was hungry because there was little food (R1601). At one
point in his childhood, he was hospitalized with an infection
caused by wornms (R1602). Dr. Regnier testified that he believed
that the break-up with Estella “pushed” Witfield “over the
edge” (R1608-9).

Dr. Regnier opined that Whitfield was suffering fromnent al
illness and was under the influence of crack cocaine when he
ent ered Reynol ds’ residence (R1617). |In addition, according to
Dr. Regnier, Witfield was not “in conplete control of his
enoti ons” because of the break-up with Estella (R1617).
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enpl oynent history. (PCR-V5/1002-1003). %°

None of these uncalled mtigation w tnesses provided any
significant testinony which was not presented by Dr. Regnier.
As such, the failure to call them at trial could not have
prejudi ced the proceedings. This is especially true where the
trial court gave considerable weight to Wiitfield s inpoverished
background. There is no scenario where any additional weight
given to this purely nonstatutory mtigator would have
out wei ghed the three strong aggravators of prior violent felony,
during the course of a burglary and HAC

This case involves three substantial, weighty aggravators.

See Rivera v. State, 859 So. 2d 495, 505 (Fla. 2003) (noting

HAC, felony nurder, and prior violent felony aggravators are

wei ghty circunmstances); Asay v. More, 828 So. 2d 985, 992 (Fl a.

0Trial counsel’s strategic decisions were reinforced when
several of the defendant’s postconviction wtnesses reveal ed
facts which were detrinental to the defendant or inconsistent
with the defense theory at trial. For exanple, Whitfield s
former enployer testified at the postconviction hearing that
Whitfield was a good wor ker who was al ways on tinme. However, at
trial, the defense sought to establish a severe cocaine
addi ction and that the defendant would binge on cocaine and
di sappear for days at a tine.

During the postconviction hearing, the defendant’s nother
testified that when Whitfield arrived at her house on the
morning of the crines, Wiitfield seenmed nervous and adm tted
t hat he’ d done sonething bad; there was “sonething he was sorry
for doing.” Therefore, her testinmony belied a claim of
substanti al drug inpairment/cocai ne psychosis. Evelyn Ford al so
revealed Whitfield s prior violent acts toward nmenmbers of his
own famly.
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2002); Porter v. State, 788 So.2d 917, 925 (Fla. 2001)

(recognizing CCP and prior violent felony are weighty
aggravati on). This is not a case where the circunstances
surrounding the crinme were uncertain or the weight of the
aggravating circunmstances or the evidence supporting them was
weak. Whitfield threatened to kill Claretha just weeks before
t he murder and Cl aret ha apparently was perceived as an obstacle
to his reuniting with Estella. As Claretha slept in her bedroom
along with her five young children, Whitfield covertly entered
her home, arnmed hinself with a knife, threatened Wllie Mae and
her baby, and raped WIlie Mae at knifepoint. VWhitfield s
crimnal actions were not a random attack on an unknown target;
Whitfield focused his brutal attack on vital |ocations which
assured Claretha’ s dem se.

Fred Atkins was the only witness unknown to defense counsel
at the tinme of trial. As Defendant’s previous social worker,
Atkins testified to Defendant’s fam |y background. However, M.
Atkins is a prom nent councilmn in Sarasota and both defense
attorneys knew his name at the time of Defendant’s trial. Had
t he Defendant or anyone else provided this nane to defense
counsel, they would have pursued his testinony. Mor eover
Atkins testified that he was well aware of Defendant’s trial,

and he purposefully failed to contact defense counsel to support
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Def endant. (PCR-V7/1256-1258).

Further, Whitfield never nentioned Fred Atkins. In fact,
the Defendant instructed his attorneys not to investigate
penalty phase mtters. (PCR- V6/ 984-985) . Under these
circumstances, “any failure to present additional mtigating

testimony [in this regard] was nore the responsibility of

[Whitfield] than his counsel. He refused to help his counsel
develop mtigation ....” See Rutherford v. State, 727 So. 2d
216, 225 (Fla. 1998). In this case, any alleged deficiencies

are directly attributable to this defendant’s refusal to
cooperate with trial counsel and his nmental health experts at

the time of trial. See al so, Hodges v. State, 885 So. 2d 338,

346 (Fla. 2004); Rutherford v. Crosby, 385 F.3d 1300, 1312 (11th

Cir. 2004). Gventhelimtations created by Wiitfield, defense
counsel made reasonabl e tactical decisions about putting on the
mtigating evidence that was avail abl e.

Even with Atkins' testinmony, however, no inpact would have
been found on the outconme of the proceedings. Atkins nmerely
testified to Defendant’s history which, for the nost part, was
cunul ative to the testinony provided by Dr. Regnier on that
t opi c. At nost, Atkins provided nonstatutory mtigation
evi dence which was no different than that found by the trial

court in the original sentencing order, i.e., that Defendant
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cane froman i npoveri shed background (gi ven consi derabl e wei ght)
and was abandoned by his parents as a result of their al coholism
(given sonme weight). (See Sentencing Order filed October 20,
1995).

Morever, the evidence presented during the postconviction
proceedings failed to rise to the level of any statutory
mtigator. Only Dr. Fisher provided any testinmony with respect
to the statutory mtigator that Defendant was under the
i nfl uence of extrene enotional disturbance. However, Dr. Fisher
failed to explain what evidence existed concerning Defendant’s
state of mnd at the tinme of the offense. An expert’s testinmony
alone does not require a finding of extreme enotiona

di st ur bance. See, Provenzano v. State, 497 So. 2d 1177, 1184

(Fla. 1986). And, even if this statutory mtigator were
established, it would not outwei gh the three wei ghty aggravators
applicable to Defendant’s case.

In this case, trial counsel was experienced with capita
cases and keenly aware of his responsibility to find and
introduce mtigating evidence. And, in ultimtely determ ning
the defendant’s sentence, the trial judge had the additional
benefit of the witten sentencing menorandum filed by trial
counsel which enphasized the mtigation urged by the defense.

See, Turner v. Crosby, 339 F.3d at 1279.
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As this Court explained in Occhicone v. State, 768 So. 2d
1037 (Fla. 2000):

In order to obtain a reversal of his death
sentence on the ground of ineffective assistance of
counsel at the penalty phase, [the defendant] nust
show “both (1) that the identified acts or om ssions
of counsel were deficient, or outside the w de range
of professionally conpetent assistance, and (2) that
t he deficient performance prejudiced the defense such
that, wthout the errors, there is a reasonable
probability that the balance of aggravating and
m tigating circunmstances woul d have been different.”

OCcchi cone, 768 So. 2d at 1049 (quoting Rose v. State, 675 So. 2d

567, 571 (Fla. 1996)).
The lay witness testinony presented at the postconviction
hearing is largely cumul ative to that which was i nvesti gated and

presented at trial. See, Mahara] v. State, 778 So. 2d 944, 957

(Fla. 2000) (noting “[f]ailure to present cunul ative evidence is
not ineffective assistance of counsel.”). Simlarly, the
postconviction nmental health testinony is |ikew se cunulative
and any purportedly “new’ conclusions are the result of a now

cooperative client. See, Rutherford v. Crosby, 385 F.3d 1300,

1312 (11th Cir. 2004); Asay v. State, 769 So.2d 974, 986 (Fla.

2000) (reasoning “counsel conducted a reasonable investigation
into nental health mtigation evidence, which is not rendered
i nconpetent nerely because the defendant has now secured the
testimony of a nore favorable nental health expert.”)

Any bol stering of record evidence the Defendant could hope

79



to have acconplished with the new experts would not have
underm ned the Court’s findings that the crimnal facts of this
case refuted the statutory mtigation. The result of the
sentenci ng would not have been different had these w tnesses
testified. This Court has denied relief in a nunber of simlar
cases where despite a substantial presentation of evidence in
mtigation, col | ateral counsel asserts that addi ti onal

information shoul d have been presented. See, Hodges v. State,

885 So. 2d 338 (Fla. 2004); Brown v. State, 2004 Fla. LEXI S 2173

(Fla. 2004); Sweet v. State, 810 So. 2d 854 (Fla. 2002); Bruno

v. State, 807 So. 2d 55 (Fla. 2001); Pietri v. State, 885 So. 2d

245, 266 (Fla. 2004). Finally, the defendant is not entitled to
any relief under Waggins sinply on the basis of the 7 to 5

recommendation. See, e.g., Rutherford; Turner, supra.

| SSUE |V

THE “1 AC’/ SIMVONS v. SOUTH CAROLI NA CLAI M

Next, Whitfield asserts that trial counsel was ineffective
during the penalty phase in failing to request a special jury

instruction, based on Simpbns v. South Carolina, 512 U. S. 154

(1994), when the jury asked if there was a possibility of
Whitfield ever being rel eased. Under Simpons, “[w]here the
State puts the defendant’s future dangerousness in issue, and

the only available alternative sentence to death is life
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i nprisonment without possibility of parole, due process entitles
t he defendant to informthe capital sentencing jury -- by either
argument or instruction -- that he is parole ineligible.” 512
US at 178 (O CONNOR, J., concurring in judgnent); ld. at
163- 164 (plurality opinion).>t

Significantly, Witfield still has not articulated the
particul ar instruction that trial counsel allegedly should have
requested in light of the jury's question at trial. | nst ead,
VWitfield summarily asserts that trial counsel and the court
“failed to give a proper instruction, violating the dictates of
Simmons and its progeny.” (See, Anended Brief of Appellant at
94). Therefore, the State respectfully submts that Whitfield' s
conclusory allegations are insufficient to fairly preserve this

i ssue for appellate review See, Cooper v. State, 856 So. 2d

969, 977, n. 7 (Fla. 2003) (rejecting sunmmary argunents as

insufficient for consideration); Sweet v. State, 810 So. 2d 854

(Fla. 2002) (“because on appeal Sweet sinply recites these

claims from his postconviction notion in a sentence or two,

1As noted in ODell v. Netherland, 521 U S. 151 (1997),
four nmenmbers of the Court joined the plurality opinion in
Si_ nmons. JUSTICE O CONNOR, joined by THE CH EF JUSTICE and
JUSTI CE KENNEDY, provided the necessary votes to sustain the
j udgnment . Therefore, concurring in the judgnent, JUSTICE
O CONNOR wrote the decisive opinion in Simons. See, ODell v.
Net herl and, 521 U. S. at 158-159 (holding that Simpns announced
a “newrul e’ under Teague and could not be applied retroactively
on col l ateral review).
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wi t hout el aboration or explanation, we conclude that these
instances of alleged ineffectiveness are not preserved for

appellate review.”) Assum ng, arguendo, that Whitfield s claim

is adequately preserved, which the State does not concede and
specifically disputes, the Circuit Court’s order should be
affirmed for the foll owi ng reasons.

I n denying Whitfield s | AC/ Simmons claim the Circuit Court
appl i ed a procedural bar and al so found Sinmons di sti ngui shabl e,
“given the nature of the jury instructions given by the trial
court.” As the Circuit Court’s order explained,

At the Huff Hearing, the Court reserved ruling on
Claims VIII through XI. ClaimVIIIl concerns clains of
al l eged i neffective assistance of counsel for failure
of trial counsel to seek a special jury instruction
pursuant to Simmpons v. South Carolina, 512 U. S. 154
(1994). Clainms I X and X rely upon facts set forth in
Claim VIIl and further allege that the Defendant’s
death sentence is wunreliable and that the jury
consi dered nonstatutory aggravators in nmaking an
advi sory recomrendati on. No additional facts or
supporting allegations are provided in support of
Clainms | X and X

On direct appeal, M. Wiitfield chall enged the
trial court’s decision to reread the standard jury
instructions after the jury submtted a questi on about
the possible sentence the Defendant would receive.
The Florida Suprenme Court affirmed the trial court’s

ruling and found, “t hat the jury instructions
adequately inforned the jury that the punishnent is
“either death or life inprisonnment wthout the
possibility of parole.” Witfield v. State, 706 So.
2d 1, 5 (Fla. 1997). The Court finds that the issues
raised in Claine VIII-X were raised and denied on

direct appeal and that it is now inproper to raise the
sane issues, or slight variations of them in a
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postconviction nmotion as ineffective assistance of
counsel. See Sireci v. State, 469 So. 2d 119 (Fl a.
1985). The Court has also reviewed Simons v. South
Carolina, 512 U.S. 154 (1994) and Kelly v. South
Carolina, 534 U S. 246 (2002) and finds that these
cases are distinguishable, given the nature of the
jury instructions given by the trial court. Cl ai ns
VII1-X are deni ed.

The Circuit Court’s findings are supported by the foll ow ng
conpetent, substantial evidence; and, for the foll owi ng reasons,
the Circuit Court correctly denied postconviction relief on

VWitfield s | AC/Simons claim applying both a procedural bar

and also finding that the Defendant’'s cited cases, Simons V.

South Carolina, 512 U S. 154 (1994) and Kelly v. South Carolina,

534 U. S. 246 (2002), %2 were “di stinguishable, given the nature of

the jury instructions given by the trial court.” | ndeed, in
this case, unlike Simons and Kelly, the jurors repeatedly were
informed -- both by trial counsel and by the trial court -- that

the penalty was “either death or life inprisonment wthout the
possibility of parole.” (See, V10/1524-1525; 1674-1675; 1686;
1690-1692; 1698-1699; 1708-1709).

The Circuit Court found that the defendant’s jury

2l n Kelly, 534 U.S. 246 at 248, the Court reiterated, “Wen
a capital defendant’s future dangerousness is at issue, and the
only sentencing alternative to death available to the jury is
life inprisonnment w thout possibility of parole, due process
entitles the defendant to inform the jury of [his] parole
ineligibility, either by a jury instruction or in argunents by
counsel .” (citations omtted).
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instruction clai mwas procedurally barred in this postconviction
proceedi ng i nasmuch as it was previously raised and rejected by
this Court on direct appeal. Witfield, 706 So. 2d at 5.
Whitfield does not dispute that the defense previously raised a
Si mmons/jury instruction claim which was rejected both in the
trial court and on direct appeal. Prior to VWhitfield s
sentencing hearing, trial counsel submtted a conprehensive
witten sentencing nmenorandum which specifically relied upon
Si nmmons. (V13/2059-2070, at 2060-2061). VWhitfield s trial
attorneys al so presented extensive argunents to the trial court
enphasi zing the “life without parole” defense claim (Hearing
held on October 13, 1995; V10/1761-1771; 1792-1793; 1796). On
direct appeal, Whitfield challenged the trial court’s decision
to reread the standard instruction informng the jury that the
only alternative to death was life in prison wthout the

possibility of parole. (See, Witfield v. State, SC Case No.

86-775, Direct Appeal Brief at 52-53).

On direct appeal, this Court addressed the nerits of
VWitfield s jury instruction claim and found that the trial
judge acted appropriately in rereading the instruction to the
jury. Wiitfield, 706 So. 2d at 5. As this Court explained:

In his fourth claim Whitfield contends that the
trial judge inproperly responded to a question posed

by the jury during the penalty phase. The follow ng

question was posed by the jury during deliberations:
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“Does life in prison without parole really nmean ‘no

parol e’ under any circunstances. He will never be
al l owed back into society again?” Six jurors signed
t he question. VWhitfield asked that an affirmative
response be given to the question. The trial judge

declined to give an affirmative response, choosing
instead to reread the appropriate instruction to the
jury.

VWitfield contends that the judge should have
answered the question affirmtively based on the | aw
and that, because six jurors asked the question, an
affirmati ve answer could have changed the seven-to-
five recommendation for death to a recommendati on for

[ife inprisonment. We disagree and find that the
trial judge did not abuse his discretion when he
reread this standard jury instruction. |n Waterhouse

v. State, 596 So. 2d 1008 (Fla. 1992), we were
presented with a very simlar situation wherein,
during deliberations, the jury asked the trial judge

the followi ng question: “If he' s sentenced to life,
when woul d he be eligible for parole? Does the tine
served count towards the parole?” Rat her than

answering the question, the trial judge inforned the
jury that they would have to depend on the evidence
and instructions. W concluded that the judge acted
properly because the jury instructions adequately
informed the jury that a life sentence carried a
m ni mrum mandatory sentence of twenty-five vyears.

Simlarly, the jury instruction in this case
adequately informed the jury that the punishnment is
“either death or life inprisonnment wthout the

possibility of parole.” W find that the trial judge
acted appropriately in rereading the instruction to
the jury.

VWhitfield, 706 So. 2d at 5.

See also, Perry v. State, 801 So. 2d 78, 83 (Fla. 2001)

(direct appeal addressing capital defendant’s voir dire
l[imtation claim based, in part, on Simmons, and finding that

the trial court properly instructed the jury by providing the
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standard instruction during the penalty phase prelinmnary
instruction, as well as tw ce during the standard penalty phase
closing instructions. Moreover, defense counsel was perntted
to argue nunmerous times during closing argunment that “life
i nprisonment neant without the possibility of parole.”)

Because Whitfield s underlying jury instructi on conpl aint
was previously raised on direct appeal, this claim was
procedurally barred on subsequent postconviction review
Additionally, Witfield s attenpt to avoid application of a
procedural bar by sinply recasting his previously litigated
clai m under the guise of ineffective assistance of counsel was

properly denied. See, Kinbrough v. State, 886 So. 2d 965 (Fl a.

2004), citing Maharaj v. State, 684 So. 2d 726 (Fla. 1996);

Sireci v. State, 469 So. 2d 119, 120 (Fla. 1985) (“Clains

previously raised on direct appeal will not be heard on a notion
for post-conviction relief sinply because those clains are
rai sed under the guise of ineffective assistance of counsel.”)

Furthernore, Whitfield cannot denonstrate any deficiency of

counsel and resulting prejudice under Strickland inasnmuch as
counsel did assert a “life without parole” jury instruction
cl ai munder Simmons, and this Court ruled that the instructions
adequately informed the jury of “either death or Ilife

i nprisonment without the possibility of parole.”
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Mor eover, in denying postconviction relief, the Circuit
Court also found that Sinmmons and Kelly were “distinguishabl e,
given the nature of the jury instructions given by the trial
court.” The trial record provides conpetent, substantial
evi dence supporting this conclusion. Unlike Sinmons and Kelly,

the jurors in this case repeatedly were informed — by both the

trial court and defense counsel - that the punishnment was
“either death or life inprisonment with the possibility of
parole.” First, at the commencenent of the penalty phase, the

trial court instructed:

Ladi es and gentlenen of the jury, you have found
t he defendant guilty of first degree nurder.

The puni shment for this crime is either death or
life inprisonnent with the possibility of parole.
(V10/ 1524-1525) (e. s.)

During defense counsel’s penalty phase closing, trial
counsel underscored the only two sentencing options in this
case: the death penalty or life w thout parole. At the very

outset, defense counsel stressed the inportance of the jury’s

recommendation and, in no uncertain terns, trial counsel
enphasi zed,

: this will be perhaps the nost inportant
decision that you will have to make, that when you
make a deci sion, and the Judge has told you that your
decision will carry a great weight, to consider these
four items here and | _want you to consider it in terns
of what is being asked for, life in prison without the

possibility of parole, and what that neans is that
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Ernest will die in prison.
There is no issue for you to discuss in terns of

well, gee, maybe he'll get out for good behavior, or,
gee, maybe he’ll be parol ed.

The law is clear that if you choose life in
prison, Ernest wll die in prison. So what we're

doing isn't asking for forgiveness. \What we' re doing
isn’t asking for you to be conpassi onate.

We’'re asking you to choose how you feel Ernest
should die and that’'s the issue. That is the issue.

(V10/ 1674- 1675) (e. s.)

During the mdst of his penalty phase closing, defense

counsel again inmplored the jurors to return a vote for “life in
prison without the possibility of parole.” As defense counsel
ur ged,
Ask yoursel f agai n when you del i berate, i f we vote
as a jury or you vote individually life in prison
wi t hout the possibility of parole, if you acconplish
these four things, did you acconplish, if you vote

life in prison without the possibility of parole, the
puni shnent of Ernest Whitfield? Did you acconplish
the protection of society? Did you follow the |aw?
And is your verdict in accordance with justice?

If you find that this is the way that Ernest
should die, in prison for the rest of his life being
dictated to, being told what to do, being told where
to go, being told when to get up, when to go to sl eep
until he dies, if you feel that all of these four
factors can be acconplished, and if you feel that the
mtigating circunstances in this case outweigh the
aggravating circunstances, this should be your
verdi ct.

(V10/ R1686) (e.s.)
Finally, in conclusion, defense counsel enphatically
reiterated,

.. |’m asking vou to choose life in prison
wi thout the possibility of parole and the enphasis,
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because you should be concerned. that society should
be protected, of course, you should be. Thi s
guarantees it. This guarantees it.

You should be concerned that Ernest should be
puni shed. This guarantees it. He's never getting out
of prison. This man, if you choose, is going to die
in prison.

* * *

(V10/ 1690-1692) (e.s.)
Shortly thereafter, following closely on the heels of
def ense counsel’s closing, the trial court instructed the jury:

The fact that the determ nation of whether you
recommend a sentence of death or sentence of life
imprisonment without the possibility of parole inthis
case can be reached by a single ballot should not
i nfluence you to act hastily or w thout due regard to
the gravity of these proceedi ngs. Before you ball ot
you should carefully weigh, sift and consider the
evidence, and all of it, realizing that human life is
at stake, and bring to bear your best judgnent in
reachi ng your advi sory sentence.

If a mpjority of the jury determ ne that Ernest
Whitfield should be sentenced to death, your advisory
sentence will be:

A nmjority of the jury, by a vote of, and you wi ||
insert the nunerical vote, advise and reconmend to the
court that it inpose the death penalty upon Ernest
Wi tfield.

On the other hand, if by six or nobre votes the
jury determ nes that Ernest Whitfield should not be
sentenced to death, your advisory sentence will be:

The jury advises and recommends to the court that
it inpose a sentence of life inprisonment wthout the
possibility of parole upon Ernest Whitfield.

(V10/ 1698-1699)(e.s.)
Finally, in response to the jury's question during their

deli berations, the trial court reread the standard instruction
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and informed the jurors, once again,

THE COURT: Just take any seat, folks. |’mjust
goi ng to answer your question best | can. Folks, I'm
going to reread what | read to you earlier, you don't

have this, before we began the penalty phase.

The punishnment for this crime is either death or
life inprisonment without the possibility of parole.
The final decision as to what punishnment shall be
i nposed rests solely with the Judge of this court.
However, the |law requires that you, the jury, render
to this Court an advisory sentence as to what
puni shment should be inposed upon the defendant. I
w Il place great wei ght upon your advisory opinion.

(V10/1708-1709) (e.s.)

Future dangerousness is not a statutory aggravating factor
in Florida; and, in this case, the trial judge instructed the
jury that it was limted to considering only the [three
statutory] |isted aggravators® (V10/1696-1697); and the jury was
repeatedly informed that the penalty in this case was “either
death or life in prison without the possibility of parole.”
(V10/ 1524-1525; 1674-1675; 1686; 1690-1692; 1698-1699; 1708-
1709). As the foregoing excerpts confirm the postconviction
order is supported by conpetent, substantial evidence, the

Circuit Court correctly applied this Court’s precedent to the

58The three statutory aggravating factors are: (1) prior
vi ol ent fel onies (two prior aggr avat ed batteries and
cont enpor aneous sexual battery of another victimin this case);
(2) comm ssion in the course of a burglary; and (3) that the
mur der was hei nous, atrocious, or cruel. Witfield, 706 So. 2d
at 3.
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facts of this case; and, therefore, postconviction relief was
properly denied on the defendant’s | AC/ Si mmons cl aim
| SSUE V
THE “1 AC’/ PROSECUTORI AL COMMENTS CLAI M

VWhitfield s two-page argument on this issue summarily
concl udes that objectionabl e evidence was i ntroduced [ somewher €]
during the exam nation of the investigating officers and Dr.
Regnier. Notably, Witfield has not provided any citations to
the record in order to identify his particular conplaints, and
he has not cited a single case to ostensibly support his
conclusory all egations. (See, Amended Brief of Appellant at 94-
95). The State respectfully submts that sunmarily reiterating
arguments whi ch were rej ected bel ow does not suffice to preserve
i ssues and, therefore, this claimis waived. See, Cooper v.

State, 856 So. 2d 969, 977, n. 7 (Fla. 2003); Sweet v. State,

810 So. 2d 854 (Fla. 2002); Randolph v. State, 853 So. 2d 1051,

1063, n. 12 (Fla. 2003) (reiterating that “[merely making
references to argunents bel ow w thout further elucidation does
not suffice to preserve issues, and these clains are deened to
have been waived.”)

Assuni ng, arguendo, that Whitfield has fairly presented this
issue on appeal, which the State does not concede and

specifically disputes, Wiitfield apparently consolidates
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postconviction clains #13, 14, and 15 which were presented
bel ow. > Postconviction clains 13 and 14 alleged ineffective
assi stance of counsel in failing to object to the introduction
of testinmony that Whitfield conmtted his crinmes in the presence
of children and agai nst wonen. According to Whitfield, this
testimony constituted nonstatutory aggravati on. Postconviction
claim 15 alleged that the prosecutor’s argunents during the
penal ty phase were inflammtory and i nproper. On direct
appeal, this Court summari zed the rel evant evi dence presented at
trial, specifically noting:

. . . in the early norning hours of June 19, 1995,
Whitfield attenpted to get WIlie Mae Brooks to |et
hi min Reynolds’ house. Brooks refused and went back
to sleep in the bed she shared with her one-year-old
child. VWhitfield subsequently unlawfully entered
Reynol ds’ hone. Armed with an eight-inch knife, he
entered the bedroom in which Brooks was sl eeping and
raped Brooks, indicating that he would stab her and
her child if she screaned. MWhitfield then went into
a different room where Reynolds and her five children
were |ocated. About ten mnutes later, Reynolds
stunbl ed into Brooks’s room and asked her to | ock the
door. She was bl eeding profusely from her wounds and
told Brooks that she was dying and that Ernest had
st abbed her. Brooks and one of Reynolds’ children, a
twel ve-year-old, clinbed out the window and ran to a
nei ghbor’s house to call police. Witfield fled the
scene. Reynolds died shortly after police arrived.

Witfield, 706 So. 2d at 2. (e.s.)

On direct appeal, this Court also noted that during both of

S4At page 94 of his amended brief, fn. 20, Whitfield sinply
states “consolidated clains.”
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the prior aggravated batteries, Whitfield threatened to kill the
[female] victinms if they called police. 1d., 706 So. 2d at 2.
I n denying postconviction claims 13 and 14, which alleged
ineffective assistance of counsel at the penalty phase in
failing to object to the State’s use of alleged non-statutory
aggravators (that Whitfield commtted his crinmes in the presence
of children and against wonen), the Circuit Court found a
procedural bar and al so determ ned that the prosecutor’s actions
at trial were entirely appropriate. As the Circuit Court
expl ai ned,

Claims Thirteen and Fourteen

Clainms thirteen and fourteen allege ineffective
assi stance of counsel at the penalty phase for failing
to object to the State’'s wuse of non-statutory
aggravators that Whitfield conmtted his crimes in the
presence of children and agai nst wonen.

Initially, the Court finds that these clains are
procedurally barred. See Valle v. State, 705 So. 2d
1331 (Fla. 1998). Further, review of applicable
Florida |law reveals that at a penalty phase, it is not
only perm ssible, but is appropriate for a prosecutor
to introduce details of a defendant’s prior violent
felony convictions, so that the jury may better
evaluate the character of the defendant and
circunstances of the crimes. See Hudson v. State, 708
So. 2d 256 (Fla. 1998); Waterhouse v. State, 596 So.
2d 1008 (Fla. 1992); Rhodes v. State, 547 So. 2d 1201
(Fla. 1989). These clains are denied.

In first applying a procedural bar, the Circuit Court

correctly relied onthis Court’s decisionin Valle v. State, 705

So. 2d 1331, 1335-1336 (Fla. 1998). 1In Valle, this Court agreed
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that the trial court correctly found several clains in Valle's
notion were procedurally barred, including the defendant’s claim
that trial counsel was ineffective in permtting the State to
i ntroduce nonstatutory aggravating factors. Valle, 705 So. 2d

at 1336; See also, Porter v. State, 788 So. 2d 917, 921 (Fla.

2001), citing Remeta v. Dugger, 622 So. 2d 452, 453-454 (Fla

1993) (whether the trial <court inpermssibly relied upon
nonstatutory aggravation is procedurally barred in 3.850

proceedi ngs because it coul d have been rai sed on direct appeal);

Arbel aez v. State, 775 So. 2d 909, 915 (Fla. 2000) (defendant
may not relitigate procedurally barred claim by couching them
in terns of ineffective assistance of counsel).

Mor eover, the circumstances of the underlying crimes charged
do not constitute nonstatutory aggravation, and, therefore,

counsel cannot be deemed ineffective under Strickland for

failing to object. See, Teffeteller v. Dugger, 734 So. 2d 1009,

1023 (Fla. 1999). Li kewi se, the circunstances of the

Defendant’s prior violent felony offenses do not constitute

nonst at utory aggravation. See, Hudson v. State, 708 So. 2d 256,
261 (Fla. 1998) (agreeing that “[i]t is appropriate during
penalty proceedings to introduce details of a prior violent
felony conviction rather than the bare adm ssion of the

conviction in order to assist the jury in evaluating the
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character of the defendant and the circunstances of the crine.”)

In this case, the Circuit Court also found that Whitfield
was not entitled to postconviction relief on clains #13 and 14
because, in Florida, it is “appropriate for a prosecutor to
introduce details of a defendant’s prior violent felony
convictions, so that the jury may better evaluate the character
of the defendant and circunstances of the crinmes.” Again, the
Circuit Court correctly applied this Court’s well-established

precedent. 1d., citing, Hudson v. State, 708 So. 2d 256 (Fl a.

1998); Waterhouse v. State, 596 So. 2d 1008 (Fla. 1992); Rhodes
v. State, 547 So. 2d 1201 (Fla. 1989). After the Circuit Court

rendered its order below, this Court, in Power v. State, 886 So.

2d 952 (Fla. 2004), reiterated,

“details of prior violent felony convictions
i nvol ving the use or threat of violence to the victim
are admissible in the penalty phase of a capital
trial.” 1d., citing Lockhart v. State, 655 So. 2d 69,
72 (Fla. 1995). “Such testinony helps determ ne
whet her ‘the ultimte penalty is called for in his or
her particular case. Propensity to commt violent
crimes surely nust be a valid consideration for the
judge and jury.’” Id. (quoting Elledge v. State, 346
So. 2d 998, 1001 (Fla. 1977)). W find no abuse of
di scretion has been denonstrated in the trial court’s
decision to allowthis testinony. To the extent that
this testinmony helped the jury consider Power’s
propensity to commt crines, particularly violent
crimes, the challenged testinonies were properly
adm tted.

Power, 886 So. 2d at 964.

In this case, the prosecutor’s penalty phase argunent
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perm ssibly focused on statutory aggravating factor of
VWhitfield s prior violent felony convictions: Exhibit 35, the
conviction for throwing a missile into a notor vehicle; Exhibit
36, the aggravated battery conviction on Harriett Wiitfield; and
Exhi bit 37, the aggravated battery on Tonya Kirce. As the State
mai nt ai ned on direct appeal, the fact that Whitfield has chosen
wormen as the targets of his violent crimnal offenses cannot be

visited upon the State -- only upon the defendant.

VWitfield apparently now concludes that the State should
have been required to sanitize the facts of Whitfield s violent
crimes and, perhaps, |limt its argunment to little nmore than
Ernest Whitfield entered Claretha Reynolds’ hone on June 19,
1995, and then she died. However, during the postconviction
hearing, trial counsel WIllians agreed that the prosecutor’s
comments concerning the facts of Whitfield s crimes would not
have been objectionable at trial. Li kewi se, any coments
concerning the relevant facts of Whitfield s prior convictions
established during the penalty phase would not have been
obj ecti onabl e. In light of trial <counsel’s confirmation
concerning a matter of trial tactics (i.e., a decision not to
obj ect based on his belief that a particular coment was

unobj ectionable), Wiitfield cannot establish any deficiency of
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counsel and resulting prejudice wunder Strickland. See,

Zakrzewski v. State, 866 So. 2d 688, 692-693 (Fla. 2003) citing,

inter alia, Ferguson v. State, 593 So. 2d 508, 511 (Fla. 1992)

(“The decision not to object is a tactical one.”).

Lastly, in denying postconviction claim 15, which alleged
that the prosecutor’s argunents at the penalty phase were
inflammatory and inproper, the Circuit Court found that
Whitfield s claimwas procedurally barred because,

Claimfifteen alleges that Whitfield was denied a
fair, reliable, and individualized capital sentencing
proceedi ng because the prosecutor’s argunents at the
penalty phase were inflanmatory and i nproper. The
Court determines that this claim is procedurally
barred because the Florida Suprenme Court addressed
this issue on direct appeal, and held that any errors
nmade at trial were not fundanmental. See Whitfield v.
State, 706 So. 2d 1, 4-5 (Fla. 1998); See also Valle
v. State, 705 So. 2d 1331 (Fla. 1998). Claimfifteen
is denied.

( PCR- V5/881) (e.s.)

On direct appeal, this Court found that any unpreserved
comments, even if error, did not constitute fundanmental error
As this Court explained on direct appeal,

In his third issue, Whitfield raises a nunber of
claims in which he asserts that the prosecutor

introduced irrel evant evidence or engaged in inproper
argunent during the penalty phase. [n6]°% The mpjority

0On direct appeal, Witfield argued that “evidence of the
sentences he received for prior violent felony convictions was
i nproperly adm tted and enphasi zed; that hearsay evidence that
Whitfield threatened to kill the victinms of the two prior
aggravated batteries was inproperly admtted; that the
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of these clains were not properly preserved for revi ew
and we do not find the errors, if any, to be
fundanental. Upon reviewi ng the record, we conclude
that those clainms that were properly preserved did not
constitute error when read in context or were
harm ess, even when consi dered cumul atively. . .
Witfield, 706 So. 2d at 5 [citations omtted].

The principle is well-settled that clains which were rai sed
on direct appeal or which could have been raised on direct
appeal are not cogni zable in a postconviction notion to vacate.

See, Torres-Arboleda v. Dugger, 636 So. 2d 1321, 1323 (Fla.

1994); Arbelaez v. State, 775 So. 2d 909, 919 (Fla. 2000). The

trial court’s conprehensive witten order is supported by
conpetent substantial evidence and should be affirned.
| SSUE VI

THE “1 AC'/ AKE v. OKLAHOVA CLAI M

In his final issue, Whitfield asserts a hybrid I AC/ Ake cl ai m

[Ake v. Oklahoma, 470 U.S. 68 (1985)], alleging that trial

counsel failed to “provide the necessary time and information to
the nmental health expert.” (See, Amended Brief of Appellant at

95) .

prosecutor wongfully injected information in cross-exam ning
t he defense psychologist regarding Witfield s comunity
control; that the prosecutor wongfully elicited information
regardi ng renorse; that the prosecutor engaged in an inproper

“golden rule” argunent; and that the prosecutor mde
gender - bi ased comments to sway the ten wonmen jurors to vote for
a death sentence in this case.” See, Wiitfield, 706 So. 2d at
5 fn. 6.
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To the extent that Whitfield arguably is asserting a true
Ake claim that claimis procedurally barred. See, Moore v.
State, 820 So. 2d 199, 203, n. 4 (Fla. 2002) (affirm ng summary
denial of an Ake claim in post-conviction notion because Ake
clainms should be raised on direct appeal and therefore, are
procedurally barred in post-conviction litigation); See also,

Marshall v. State, 854 So. 2d 1235, 1248 (Fla. 2003) (“Wthin

his claimfor ineffective assistance of counsel, Marshall al so

al |l eges that he was deprived of his right to an evaluation by a

conpetent nental health expert pursuant to Ake v. Okl ahoma, 470
U S 68, 84 L. Ed. 2d 53, 105 S. Ct. 1087 (1985). This claimis
procedural ly barred because it could have been raised on direct

appeal .” 1d., citing Cherry v. State, 781 So. 2d 1040, 1047

(Fla. 2000) (“[T]he <claim of inconpetent nental health
eval uation is procedurally barred for failure to raise it on
di rect appeal .”).

I n denying postconviction relief, the Circuit Court found
that Whitfield s current conplaints were directly attributable
to Whitfield s own refusal to cooperate and his intransi gence at
trial. As the Circuit Court explained,

Cl ai m Si xt een

Claim sixteen alleges a violation of Ake V.

Gkl ahoma, 470 U.S. 68 (1985), due to ineffective

assi stance of counsel for failure to ensure that

VWhitfield received an adequate nental heal t h
exam nation by failing to provide the necessary tinme
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and information to the nmental health expert.

After review ng the record and upon consi deration
of testinmony presented at the evidentiary hearing, the
Court finds that Whitfield failed to comunicate with
his trial attorneys and Dr. Regnier. Whitfield' s
failure to comunicate and cooperate, [fn 60%] along
with the dysfunctional nature of his famly, led to
defense counsel’s failure to discover additional
mtigating evidence., such as Whitfield s relationship
with Fredd AtKins. Case law provides that “the
reasonabl eness of counsel’s actions may be determ ned
or substantially influenced by the defendant’s own
statenents or actions.” See Stewart v. State, 801 So.
2d 59, 67 (Fla. 2001). Defense counsel pursued |eads
provided by Whitfield and his fam ly: however, defense
counsel s perfornmance was hi ndered by Whitfield' s | ack
of cooperation. See Stewart v. State, 801 So. 2d 59
(Fla. 2001). Claimsixteen is denied.

(PCR-V5/881-882) (e.s.)

Inreview ng the denial of a claimof ineffective assistance
of counsel after an evidentiary hearing, this Court is required
to give deference to the lower court’s findings of fact to the
extent that they are supported by conpetent, substanti al

evi dence. Stephens v. State, 748 So. 2d 1028, 1033-34 (Fla.

1999). In this case, the trial court’s findings are supported
by the follow ng conpetent substantial evidence; and, for the

foll owi ng reasons, the Circuit Court properly denied Whitfield' s

6*[ f ootnote 60 in trial court’s order] “Dr. Regnier
testified that he could not answer whether Whitfield could
possess a preneditated design to effect the nurder of M.
Reynol ds “because [he] could not get the kind of data fromthe

def endant that [he] need[ed] to make such a determ nation.” (R
1221). Dr. Regnier agreed that Whitfield woul d not cooperate by
taking tests Dr. Regnier wanted to admnister. (R 1226;
1240).”
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| AC/ Ake cl ai m

Rel ying on Dr. Fisher’s retrospective assessnment, Whitfield
asserts that the tinme period fromAugust 11 to Septenber 18 was
not enough tinme for Dr. Regnier to prepare this case. (Anmended
Brief of Appellant at 96). However, at trial and during the
postconviction hearing, Dr. Regnier confirmed that had Whitfield
“cooperated, time would not have been an issue” in this case.
(PCR-V6/1072-1073). At trial, Dr. Regnier testified at length
regarding his evaluation of Whitfield and his resulting
opinions. Wth respect to the guilt phase, Dr. Regnier nmet with
VWitfield eight tines before trial and continually throughout
the trial itself. (V7/1189). Dr. Regnier spoke wth
Whitfield s sister, read nedical records from Sarasota Menori al
Hospital and Coastal Recovery Crisis Stabilizing Unit. Dr .
Regni er al so revi ewed depositions of Peggy LaRue and WIllie Mae
Brooks, as well as Whitfield s own statenent. (Vv8/1218).
Utimately, Dr. Regnier was unable to testify as to an opinion
regardi ng whether Whitfield could possess preneditated design
because he could not get the kind of data fromWitfield that he
needed. (V8/1221-1222). However, any alleged shortfalls in Dr.
Regnier’s expert testinmony were directly attributable to
Defendant’s failure to cooperate. (V8/1226).

During the penalty phase, Dr. Regnier opined that Whitfield
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suffered from chronic, long term polydrug dependence,
posttraumatic stress, and longstanding major depression
mani fested by a series of suicidal ideation and one serious
attempt. (V10/1590). According to Dr. Regnier, Wiitfield al so
suffered fromenotional disturbance as a result of his deprived
chil dhood on the nmorning of the nurder. (V10/1633).

Dr. Regnier spent a substantial anount of tinme wth
Whitfield, and he spoke to Whitfield s nother and sister. Dr.
Regni er also reviewed volum nous materials (over 400 pages of
material) in reaching his conclusions, including all of
VWitfield s nedical records and sworn testinony, and intervi ews
with Wiitfield s stepfather, nmother and sister. (V10/ 1591,
1636) . However, Whitfield was not always cooperative, very
reluctant to speak, at tinmes extrenely defensive, and at other
times hostile and angry. (V10/ 1592). Whitfield failed to
cooperate and take the basic tests to help Dr. Regnier make his
di agnosi s. (V10/ 1640). Yet, even though the famly was
difficult to reach and Whitfield was uncooperative and hostile,
Dr. Regnier stated at trial that he was able to gather the
i nformati on necessary to reach his opinions. (V10/1592).

In his postconviction notion, Whitfield asserted that Dr.
Regnier did not understand his responsibility as Defendant’s

nmental health expert and was not given enough information
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necessary for his testinmony, and that he would like to do nore
testing. At the evidentiary hearing, Dr. Regnier provided no
testinony concerning what additional information he had
received, other than the testinmony of Drs. Mash and Fi scher
Not ably, Drs. Mash and Fi scher relied upon the same information
avai lable to Regnier at the time of the trial. Moreover, even
at the time of the postconviction hearing, Dr. Regnier had not
conducted any further testing on the Defendant. As such,
VWitfield failed to identify any deficiency with regard to the
mental health evidence presented at trial. See, Rivera V.
State, 717 So. 2d 477, 486 (Fla. 1998) (finding where defendant
fails to present evidence supporting his postconviction claim
relief must be denied).

Mor eover, the additional postconvictiontestinmny fromDrs.
Mash and Fi scher does not alter the fact that Defendant received
adequate nental health expert assistance at the time of his
trial. A nental health exam nation is not inadequate sinply

because a defendant is later able to find experts to testify

favorably in his behalf. See Jones v. State, 732 So. 2d 313,

320 (Fla. 1999); State v. Sireci, 502 So. 2d 1221, 1224 (Fl a.

1987); See also, Cooper v. State, 856 So. 2d 969, 976, n. 5

(Fla. 2003). A new sentencing hearing is mandated only where

the nmental exam nations were so grossly insufficient that they
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i gnore clear indications of either nental retardation or organic
brain damage. See Sireci, 502 So. 2d at 1224.

No expert testified that Whitfield is nentally retarded.
Wth respect to any purported organic brain damage, absolutely
no medi cal testing has been presented. The testinony from Dr.
Mash cannot support this clai mwhere she is not licensed in the
State of Florida and admtted she would have to rely on a
neur ol ogi cal expert on this issue. Dr. Mash further admtted
that she did no testing on the Defendant which could possibly
i ndi cate brain damage. (PCR-V7/1146-1147). Dr. Fisher also
adm tted that no nedical testing had been done on the Defendant
at the tinme of the postconviction hearing. (PCR-V7/1219-1220).
Moreover, Dr. Fisher provided no opinion on whether Defendant
was brain damaged. As such, a new sentencing hearing is not
mandat ed where neither nmental retardation nor organic brain

danmage have been identified as i ssues rel evant to the Defendant.

Under such circunstances, it cannot be said that the
exam nations conducted prior to trial “were so grossly
insufficient that they ignore[d] clear indications of ... brain

danmage.” Sireci, 502 So. 2d at 1224.
Again, even if counsel could be faulted for failing to

obtain sone evidence, the prejudice prong of Strickland has not

been established. See Asay, 769 So. 2d at 988 (determ ning t hat
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t here was no reasonabl e probability that additional evidence of
t he def endant’ s abusi ve chil dhood and hi story of substance abuse
woul d have led to a recomendation of |ife where the State had
establi shed three aggravating factors, including CCP). 1In this
case, three significant aggravators outwei ghed any non-statutory
or statutory nmental health mtigation. Morever, the evidence
presented failed to rise to the Ilevel of any statutory
mtigator. Only Dr. Fischer provided any testinony with respect
to the statutory mtigator that Defendant was under the
i nfluence of extrene enotional disturbance at the tinme of the
of f ense. However, Dr. Fisher failed to explain what evidence
exi sted concerning Defendant’s state of mnd at the time of the
of fense. An expert’s testinony al one does not require a finding

of extrene enmotional disturbance. See Provenzano v. State, 497

So. 2d 1177, 1184 (Fla. 1986). This should be especially true
where neither Dr. Regnier nor Dr. Mash opined that any statutory
mtigation existed in this case. And, even if this statutory
mtigator were established, it would not outweigh the
aggravat ors applicable to Defendant’s case.

In sum trial counsel had two nental health experts
appointed in this case. On the first day counsel was appoi nted,
the defense filed a nmotion to have Dr. Law ence appointed. Dr.

Lawrence worked with Whitfield during the first nonth; however,
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Whitfield “did not Ilike Dr. Lawence” and he refused to
cooperate with him (PCR-V6/1039; V8/1353); and, thereafter, Dr.
Regni er was appoi nt ed. In this case, trial counsel filed a
notion for an additional expert, and a second expert, Dr.
Regni er, was appoi nted to eval uate the Defendant. Whitfield has
not denonstrated any deficiency of counsel and resulting

prejudi ce under Strickland. 1In fact, in Marshall v. State, 854

So. 2d 1235, 1248 (Fla. 2003), this Court denied an |AC/ Ake

claim finding no deficiency under Strickland where trial

counsel was unsuccessful in getting the trial court to appoint
an additional nmental health expert. |In this case, Dr. Regnier
became part of the defense team — nmeeting with counsel, the
Def endant, the investigator and discussing |law, strategy and
def enses. However, Whitfield was uncooperative; he deliberately
refused to communi cate, he would not conplete the psychol ogi cal
tests, and told counsel that he did not want themto present any
penal ty phase evi dence.

Dr. Regnier testified that Witfield was attenpting to
mani pul ate the judicial system from the beginning. VWhitfield
deci ded his strategy was to di srupt the proceedi ngs and nake his
attorneys “look bad” in order to give hima chance at appeal
The new experts retained in this postconviction proceedi ng have

not presented any new factors, just different opinions than Dr.
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Regnier. In fact, no new nedical tests have been perforned and
no “new’ evidence presented. Significantly, Dr. Daniel Sprehe,
a board certified forensic psychiatrist, was the only licensed
medi cal expert who testified in this case. At trial, Dr. Sprehe
was presented by the State as a rebuttal witness to Dr. Regnier.
Dr. Sprehe opined at trial that Whitfield s actions showed his
ability to formspecific intent. The only reason nobre was not
acconmplished at the time of trial was due to Witfield s
del i berate refusal to cooperate. The Defendant’s deliberate
| ack of cooperation cannot now be shifted to renotely support a
claim of ineffective assistance of trial counsel. See,

Rut herford v. Crosby, 385 F.3d 1300, 1314 (11th Cir. 2004)

(noting that postconviction nmental health experts had the
benefit of far greater cooperation and, as a result, access to
nore i nformati on than Rutherford’s trial counsel had); See al so,

Rut herford, 727 So. 2d at 225 (“Rutherford’ s uncooperativeness

at trial belies his present claimthat his trial counsel was
deficient for not investigating and presenting mtigation
regarding his harsh childhood and mlitary history.”)

Ake requires that a defendant have access to a “conpetent
psychiatrist who will conduct an appropriate exam nation and
assist in evaluation, preparation, and presentation of the

defense.” 470 U.S. 68, 83. Whitfield was afforded such
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assi st ance. The defense experts who testified at the
postconviction hearing reviewed the sane materials relied upon

by Dr. Regnier, but they now have the benefit of a nore

cooperative client. No constitutional deficiency was shown in
Dr. Regnier’s exam nations, nor has Witfield shown any
deficiency on the part of counsel in hiring or providing

information to Dr. Regnier. Whitfield s nental health expert’s
eval uation was thwarted by Whitfield s refusal to cooperate.

As this Court found in Bruno v. State, 807 So. 2d 55, 67-68

(Fla. 2001), where it is the defendant’s own failure to
cooperate with counsel that prevented counsel from obtaining
rel evant information pertaining to the penalty phase, counsel’s
failure to find said evidence does not constitute deficient
per formance. In the instant case, trial counsel cannot be
faulted for failing to present evidence which was thwarted by an

uncooperative defendant. See, Rutherford v. State, 727 So. 2d

216 (Fla. 1998); Correll v. Dugger, 558 So. 2d 422 (Fla. 1990);

Hodges, supra.
CONCLUSI ON

Based on the foregoing facts, argunents and citations of

authority the decision of the | ower court should be affirned.

Respectfully subnmitted,
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